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BELL AND ANOTHER v. LEVER BROS., LTD. 


[House or Lorps (Lord Hailsham, Lord Blanesburgh, Lord Warrington, Lord 
Atkin and Lord Thankerton), June 28, 25, 26, 29, 30, July 2, 8, 6, 
E December 15, 1931] 


[Reported [1932] A.C. 161; 101 L.J.K.B. 129; 146 L.T. 258; 
48 T.L.R. 183; 76 Sol. Jo. 50; 37 Com. Cas. 98] 


Mistake—Mistake of fact—Agreement to terminate contract on payment of com- 
pensation—Belief that contract not otherwise terminable—Contract in fact 
terminable owing to breach by one party. 

F Company—Director—Profit from contract—Liability to account to company. 

A mutual mistake as to some fact which, by the common intention of the 
parties to a contract, whether expressed or implied, constitutes the underlying 
assumption without which the parties would not have made the contract they 
did, and which, therefore, affects the substance of the whole consideration, is 
sufficient to render the contract void. 

G The liability of the director of a company in respect of a profit made by him 
from a contract in which his company also is concerned is quite different from 
his liability, if any there be, in respect of his profit from a contract in which 
the company has no interest at all. In the first case, unless by the company’s 
regulations he is permitted to retain his profit, he must account for it to the 
company. In the second case, the company has no concern in his profit and 

H cannot make him accountable for it unless it appears that in earning the profit 
he made use either of some property of the company or of some confidential 
information which came to him as a director of the company. 

The respondent company entered into service agreements with the appellants 
under which the appellants were for five years to act as chairman and vice- 
chairman respectively of the N. Co., which was under the control of the 

I respondent company. In March, 1929, the N. Co. being desirous of amal- 
gamating with a rival company, it was agreed between the respondents and 
the appellants that the appellants should resign their positions in consideration 
of payments by way of compensation. In concluding those agreements all 
parties proceeded on the assumption that the appellants’ service agreements 
were not liable to immediate termination by the respondents by reason of the 
appellants’ misconduct, but later that assumption proved to be mistaken as it 
appeared that, during the continuance of the service agreements, without the 
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knowledge of either the respondent company or the N. Co., the appellants oa 
engaged in private transactions resulting in a secret profit to themselves. e 
respondents accordingly brought an action claiming rescission of the compen- 
sation agreements and the repayment of all moneys paid thereunder as being 
paid under a mistake of fact. The jury found that the appellants transactions 
constituted breaches of the appellants’ service agreements, which would have 
entitled the respondents to determine those agreements forthwith if they had 
known of the transactions; that when the respondents entered into the com- 
pensation agreements of March, 1929, they did not know of the appellants’ 
transactions; that, if they had done so, they would not have entered into those 
acreements; and that when the parties were negotiating the agreements of 
March, 1929, the appellants did not have in mind their acts in respect of the 
transactions. 

Held: the erroneous belief on the part of both parties to the agreements of 
March, 1929, that the service contracts were not determinable except by agree- 
ment did not involve the actual subject-matter of the agreements, but merely 
related to the quality of the subject-matter and so was not of such a funda- 
mental character as to constitute an underlying assumption without which the 
parties would not have entered into the agreements, and, therefore, the respon- 
dents were not entitled to succeed in their action. 


Notes. Considered: Nicholson and Venn v. Smith Marriott (1947), 177 L.T. 189; 
Harrison and Jones, Ltd. v. Bunten and Lancaster, Ltd., [1953] 1 All E.R. 903. 
Referred to: Norwich Union Fire Insurance Society, Ltd. v. Price, Ltd., [1934] 
All E.R.Rep. 352; Swain v. West (Butchers), Ltd., [1936] 3 All E.R. 261; Reading 
Corpn. v. Rudland (1940), 84 Sol. Jo. 634; Re Diplock’s Estate, Diplock v. Wintle, 
[1947] 1 All E.R. 522; Solle v. Butcher, [1949] 2 All E.R. 1107; Leaf v. Inter- 
national Galleries, [1950] 1 All E.R. 693; Frederick E. Rose (London), Ltd. v. 
William H. Pym, Junr. & Co., [1953] 2 All E.R. 739. 

As to the effect of a mistake of fact, see 23 Hauspury’s Laws (2nd Edn.) 132 
et seq., and for cases see 35 Dicest 95 et seq. As to the powers and duties of 
directors, see 6 Hatspury’s Laws (8rd Edn.) 293 et seq., and for cases see 9 DicEst 
(Repl.) 497 et seq. 
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Appeal from an order of the Court of Appeal (Scrutron, Lawrence and Greer, 
L.JJ.). 
G By agreements dated Aug. 9, 1923, Oct. 9, 1923, and July 1, 1926, made between 
the respondents (plaintiffs in the action) and Bell and Snelling, the appellants 
(defendants), it was agreed that the appellants should act as chairman and 
vice-chairman respectively of the Niger Co., Ltd., for five years, devoting the whole 
of their time to the business of the company. The assets of the Niger Co. were 
afterwards transferred to a new company called the United Africa Co., Ltd., and 
in March, 1929, the respondents entered into a further agreement with the appel- 
lants under which they paid them £50,000 as compensation for the termination of 
the agreement of July 1, 1926, and in full satisfaction of all claims against the 
respondents or the Niger Co. Subsequent to this agreement it was discovered that 
the appellants had entered into certain dealings on their own account which they had 
J kept secret from the respondents. The respondents then demanded a return of the 
£50,000. The appellants admitted they were liable to account for profits on the 
private dealings, but denied liability to repay the £50,000. The respondents then 
brought this action claiming damages for fraudulent misrepresentation and breach 
of contract. The jury by their findings negatived the allegation of fraudulent mis- 
representation or concealment, but found that the appellants had committed a 
breach of contract owing to the private transactions, and that the respondents were 
entitled on this account to terminate the service contract of 1926 and would have 
elected to do so had they known of the breach in question. They further found 
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did not know of these private transactions when they entered 
into the agreement of 1929, and that the appellants had not those transactions in 
mind at the interview leading up to that agreement. The Court of Appeal held 
(i) that the cancellation agreement was invalidated on the ground of mutual 
mistake, so that payments made under it could be recovered ; and (ii) that the 
appellants were under an obligation, before and at the time of their negotiation of 
the contract to terminate, to disclose their dealings in breach of their contracts, 
and the contract to terminate could be avoided by this non-disclosure. The appel- 


lants appealed. 
Schiller, K.C., Pritt, K.C., and Philip Vos for the appellants. 
Sir John Simon, K.C., Stuart Bevan, K.C., and Wilfrid Lewis for the respon- 


dents. 
The House took time for consideration. 
Dec. 15. The following opinions were read. 


LORD BLANESBURGH.—I understand that my noble and learned friend, 
Lorp Hamsuam, agrees with the judgment about to be delivered by my noble and 
learned friend, Lorp Warrincton. The views which I now proceed to express are 
my own. 

This is an appeal by the defendants from an order of the Court of Appeal of 
Noy. 17, 1930, which affirmed a judgment of Wricur, J., of the previous June 5, 
pronounced after the trial of the action before himself and a City of London special 
jury. By his judgment the learned judge, among other things, ordered that two 
several agreements—I propose to refer to them as the agreements of settlement— 
made on March 19, 1929, with each of the appellants by the respondents, Lever 
Bros., Ltd., should be set aside and that the moneys received under them should 
be repaid to Levers. The sum which the appellant Mr. Bell had thus to repay 
included premiums amounting to £1,224 2s. 3d. on an endowment policy, later to 
be mentioned, which under the agreement of settlement with him had been paid 
by Levers on his behalf. 

The facts of the case and the course of the litigation make a long story, even if, 
in detail, those incidents only are dwelt upon which have a bearing upon the issues 
remaining to be dealt with on the appeal. In the Niger Co., Ltd., a company of 
large resources, with a paid-up capital of £4,750,000 and issues of debenture stock 
aggregating £5,500,000, Levers had as shareholders a controlling interest. They 
held in and after 1925 99-5 per cent. of the issued share capital. The business of 
the Niger Co. was to deal in West African products, including cocoa. It is with its 
cocoa business alone, extensive enough in itself, but only a portion of its total 
activities, that this case is immediately concerned. For several years before 1923 
the Niger Co. had been meeting with heavy losses, and Levers, for the protection 
of their then large investment in it, had themselves been financing or bearing these 
losses. Confronted in 1923 with the urgent problem of securing less unfavourable 
results, Levers approached the appellants with an invitation to undertake between 
them the reorganisation and management of the Niger Co. At that time Mr. Bell 
was joint manager of one of the great London banks. He had had a long experience 
of banking, with some knowledge of trade on the West Coast. Mr. Snelling’s 
RIEGe was due to the fact that he was an accountant of exceptional ability who 
had just rendered notable service to Levers in bringing about a favourable adjust- 
ment of Inland Revenue demands upon them. 
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due course the conditions of their employment were embodied in letters passing 
between Levers, or the late Lord Leverhulme on Levers’ behalf, and the appellants 
respectively. These letters and the formal agreements referentially embodying 
their terms—separate agreements with each appellant—were to the following effect. 
For Mr. Bell, Levers were to take out and pay all premiums upon an endowment 
policy on his life, maturing at sixty or previous death, for an amount which on 
death before maturity would provide £16,200, and on maturity would provide 
£1,500 per annum or £16,200 at his option. The policy was to belong to Mr. Bell 
and the premiums were to be paid by Levers, notwithstanding the termination of 
his engagement, unless it was terminated by himself. To this obligation on Levers’ 
part I must return later. I pause now only to observe that Mr. Bell’s secession 
from the service of his bank to undertake his new employment—an act at once 
complete—was the entire consideration for this particular promise on Levers’ part 
and stands out separate from the other provisions of the agreement. For the rest 
Mr. Bell was to be appointed and maintained by Levers as chairman of the Niger 
Co. for five years from Nov. 1, 1923, at a salary of £8,000 a year, during which 
time he was to devote the whole of his time and attention during business hours 
‘‘to the business’’ of Levers. Thus was it expressed in the formal agreement of 
Aug. 9, 1923. As to Mr. Snelling, he was to serve ‘‘in regard to the West African 
interests’’ of Levers (note the phrase) for five years from Oct. 1, 1923, at a salary 
of £10,000 per annum to March 81, 1925, and of £6,000 per annum for the rest of 
the term. There was in the formal agreement with him the same provision as to 
his time and attention that was contained in the agreement with Mr. Bell. 

In July, 1926, by further agreements then entered into, the service of the appel- 
lants was continued. The earlier contract with Mr. Bell was replaced by a fresh 
agreement for five years from July 1, 1926, at the same salary and insurance 
premium, with the addition of a commission in certain events which never in fact 
became either actual or prospective. Mr. Bell was to be chairman of the Niger Co. 
for the whole term. The new agreement with Mr. Snelling was for the same 
extended period, at his same salary of £6,000 per annum, with the same commis- 
sion as in Mr. Bell’s case. Mr. Snelling was to be vice-chairman of the Niger Co. 
for the whole term. 

On Sept. 14, 1923, Niger formally appointed both appellants to be directors of 
the company and the appellant Bell to be its chairman. On April 8, 1924, Mr. 
Snelling was formally by the Niger Co. appointed vice-chairman of the company. 
From the autumn of 1923 until the end of April, 1929, when their service ceased 
under the agreements of settlement now in question, the joint management of the 
appellants continued through the exercise by them of the duties attached to these 
two offices and to the directorate of the Niger Co.’s associated companies, to which 
also they were appointed. With reference to that joint management it is con- 
venient at once to observe that, although in the letters of appointment it was to 
the ‘‘business’’ or to ‘‘the West African interests’’ of Levers that the appellants 
were respectively apparently to attend, yet from the beginning to the end of their 
engagement, as probably always intended, it was in the business of the Niger Co. 
that they were exclusively employed. It was by their appointment to the chair- 
manship and vice-chairmanship of the Niger Co. and to the directorate of its many 
associated companies with all attendant responsibilities as such, that they were 
clothed with the necessary and only powers of management and control which they 
ever exercised or possessed. The consequences flowing from all this are important. 
As will appear later these were never fully appreciated at the trial, and the resultant 
confusion is only now clearly revealed before your Lordships’ House. Although 
Lord Leverhulme in one of his letters to Mr. Bell did point out to him that he 
would be responsible for his acts to the shareholders of the Niger Co., it is not 
plain that by that expression Lord Leverhulme meant more than Lever Bros., Ltd., 
and it is sufficiently clear from other indications that to his business mind Levers 
West African interests, Levers’ West African business, and the Niger Co., Litd., 
were practically convertible terms, notwithstanding the fact that the 0-5 per cent. 
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outstanding shares in the Niger Co. represented 23,750 shares of £1 each held by 
300 shareholders, and that £5,500,000 debenture stock was outstanding in the 
hands of the public. And this view, natural enough perhaps to a layman of Lord 
Leverhulme’s realism, remained persistent up to the close of the plaintiffs’ case 
at the first hearing of this action. Until then Levers were the only plaintiffs, the 
theory still apparently being that the Niger Co. was so subordinate to Levers that 
to a suit which in large measure was for the vindication of its own proprietary 
rights it was not even necessary to make it party. The addition of the Niger Co. 
as plaintiffs after the first hearing corrected, formally, this misconception, but it 
never entirely disappeared. Levers’ West African interests, although there were 
none in question which were not the property of the Niger Co., was a description 
that survived even at your Lordships’ Bar, while the appellants, both in the 
summing up and in the questions put to the jury, were represented as servants, 
serving two masters, Levers and the Niger Co., each of whom had separate rights 
of dismissal depending upon identical considerations. 

How serious in its present consequences that confusion may prove to be will 
emerge in the sequel. At this stage it suffices to observe that if regard is had, as 
it must necessarily be, to the essential separation in personality between Levers 
and the Niger Co., to say nothing of their possible divergence in interest, the 
relation in which the appellants ultimately stood to Levers and the Niger Co. 
respectively is not, as I think, in any way doubtful. By Levers’ agreements with 
them, Levers were bound to maintain the appellants in their respective offices in 
the Niger Co. for the prescribed term at the prescribed remuneration. The appel- 
lants in return agreed with Levers, but with Levers only, to devote the whole of 
their business hours and abilities to the discharge of their duties. As between the 
appellants and the Niger Co. it was in that company’s articles of association that 
their terms of service were to be found: Swabey v. Port Darwin Gold Mining Co. 
(1), and it was by the general law as modified by any provisions of these articles 
that their responsibilities and liabilities to the Niger Co. in respect of any acts of 
their own would fall to be ascertained: Costa Rica Rail. Co., Ltd. v. Forwood (2) 
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Corpn., Ltd., the Anglo-Guinea Produce Co., Ltd., and Frame & Co., Ltd. In 
1925 and 1926 two agreements were come to betwee 
are referred to in the proceedings as the pool agre 
into for the purpose of protecting the trade of the 
cocoa. By them provision was made for fixing by a committee a pool buying price 
and a pool selling price of cocoa, and each company was required timeously to 
notify to the others and to the pool committee the quantities and prices of cocoa 
purchased or sold by it, while, for subsequent division amongst the four constituents 
according to prescribed percentages, payment was to be made, first, of a ‘‘pool tax’’ 
on all purchases of cocoa by each of them, and, secondly, of any excess sum over a 
prescribed amount received on sales by any of them. It is not, however, the precise 
terms of these agreements that are now directly relevant; their immediate bearing 
upon the case arises from a clause, contained in each agreement, which seeks to 
associate the directors of every constituent company in the obligations thereby 
undertaken by that company. The clause in the earlier pool agreement is not a 
little confused. The clause in the later agreement is, however, free from ambi- 
guity, and it provides that any reference to any company party thereto shall, where 
the context so admits, include its directors for the time being . . . and that each 
party undertakes that its directors . . . shall be bound by the terms of the agree- 
ment so far as respects their respective dealings in cocoa (if any), and that all such 
dealings shall for all purposes be deemed to be acts of such party thereto done 
under the terms of the agreement and to be accounted for accordingly. 

These pool agreements were, of course, well known to the appellants. Indeed, 
they were the result of negotiations in which one or both of them took part. The 
first agreement was signed on behalf of the Niger Co. by Mr. Snelling; the second 
by Mr. Bell. Mr. Snelling was a member of the pool committee, and from time to 
time attended its meetings. But both appellants said quite definitely and positively 
that actual knowledge of the existence of what may be called the directors’ clause 
they never had, and that until shortly before the institution of this action and some 
months after the execution of the agreements of settlement they had no idea that, 
as a result of any operations of their own, the Niger Co. could be involved in any 
liability to the pool. And I can myself have no doubt that the jury accepted as 
reliable the evidence of the appellants on this point. It is clear from the answers 
given by them to the series of questions addressed to them by the learned judge 
at the trial that the jury regarded the appellants as witnesses of truth. A perusal 
of the record shows how invariably in these answers the jury accepted the appel- 
lants’ recollection when it was in conflict with that of other witnesses. On this 
present point there was no conflict. From its very nature it was a subject upon 
which the appellants alone could depose. And their statements are not difficult 
of acceptance when the agreements themselves and the situation therein of the 
clauses in question are examined. The acceptance of this statement made by both 
appellants becomes of importance at different stages in the case, and not least when 
your Lordships approach, as now you must, the task of ascertaining precisely the 
nature and implications of the transactions of the appellants which lie at the root 
of the orders under appeal. 

It will be convenient to refer to these as the offending transactions. Four in 
number, they all took place in the short interval between Nov. 4, 1927, and 
Dec. 14 following. They were transactions in cocoa differences on the appellants’ 
behalf. They were carried through on the market by the Niger Co.’s usual brokers 
on the instructions of the appellants or one of them, and, as the jury must clearly 
be taken to have found, with the knowledge of these brokers that they were the 
appellants’ own transactions. Three of them were more or less unprofitable. One 
only was successful, and the net result of the four was a profit of £1,360. In 
January, 1928, the transactions were closed and the profit was received from the 
brokers. And that was the end. Nothing else of the kind happened before or 
afterwards. None of the transactions in fact caused any damage to the Niger Co., 
still less to Levers. No use was made by the appellants in the course of them 
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either of the Niger Co.’s property or of any information obtained by them as 
directors of the Niger Co. Such must be the description of the offending trans- 
actions according to the findings of the jury, who, on this subject also, clearly 
accepted the evidence of the appellants as the evidence of truth. To this descrip- 
tion, however, two things must be added. The first is that these transactions, 
although the appellants were ignorant of the fact, involved a breach of the directors 
clause of the pool agreement for which—if these agreements were not invalid as 
being in restraint of trade—the Niger Co. might be made responsible to the other 
companies parties thereto. Apparently, however, no attempt to ascertain the 
existence or the extent of such responsibility has yet been made. The second is 
that, although in the end regarded by the jury in the light most favourable to the 
appellants, these transactions remained at the best most ill-advised. They had to 
be executed secretly, described by separate letters, lest in the market they should 
be supposed to be the transactions of the Niger Co. And they were conducted with 
further secrecy so that they might not be generally known in the office of the Niger 
Co. itself. Such a procedure, when it is discovered, inevitably arouses suspicion. 
No transaction of a director open to the least suggestion of association with his 
company can ever hope to escape censure or even condemnation if it has been 
carried out in secret. In this instance once again, as so often before, it was the 
secrecy from Levers practised by the appellants that brought down upon them the 
charges of dishonesty from which they have escaped only after a sixteen days’ 
hearing before a judge and jury. For, of course, the allegations put forward by 
the respondents with reference to these transactions made of them something very 
different. Most grave were the charges of fraud levelled against the appellants in 
respect of them. That, however, is another story, which will find its place at a 
later stage of the narrative. As has been said, the cocoa business of the Niger 
Co. was little more than a minor part of its total activities, and in amount the 
offending transactions were a mere fraction of the Niger Co.’s current cocoa 
business. To these considerations, coupled with the view of the transactions taken 
by the jury, may be attributable the conclusion also reached by them that these 
transactions did not even remain in the minds of the appellants when the agree- 
ments of settlement were made. They were, it must be emphasised, not known 
in any way to Levers until after these agreements had been completed. 

The actual retirement of the appellants from the service of the Niger Co. had no 
area with the offending transactions. The necessity for it came about in 
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effect on May 1, 1929; and as from its completion the Niger Co. became a mere 
holding company influencing by means of its voting power the policy and adminis- 
tration of United Africa, Ltd., the new company, but with no outlet within its own 
constitution for the undivided energies of the appellants, as its chairman and vice- 
chairman respectively. All this was realised while the negotiations for amalgama- 
tion were still only in progress and during that interval steps were taken by Mr. 
Cooper acting on behalf of Levers to bring about, after everything had been com- 
pleted, the termination of the appellants’ employment on some agreed terms of 
payment. And the ensuing negotiations conducted with the appellants separately 
resulted in the two agreements of settlement with which this litigation has been 
mainly concerned. 

The agreement of settlement come to with Mr. Bell is embodied in a letter from 
Mr. Cooper to him of March 19, 1929, in the following terms: 


“Dear Bell,—As promised at our interview to-day I write to record the 
agreement then arrived at between us, namely, that on the provisional agree- 
ment for the amalgamation of the African and Eastern Trading Corpn. and the 
Niger Co. becoming effective as from May 1 next you will on that date retire 
from the boards of the Niger Co. and its subsidiaries, including H.C.B. and 
its subsidiaries, and in consideration of your so doing Lever Bros., Ltd., will 
pay you as compensation for the termination of your agreement(s) and the 
consequent loss of office the sum of £30,000 in full satisfaction and discharge 
of all claims and demands by you of every nature and kind and howsoever 
arising against Lever Bros., Ltd., the Niger Co., the H.C.B. and any company, 
person or firm associated with them or any of them either directly or indirectly. 
With regard to the insurance premium payable on the policy of your life with 
the Yorkshire Insurance Co. it was agreed that Lever Bros. will continue to 
pay such premium until the policy matures. Will you please let me have your 
reply confirming the above arrangement. I should like to be allowed to say 
how deeply the board of Messrs. Lever Bros. appreciate the work that you have 
done for the Niger Co. during the period that you have been in control.—Yours 
sincerely, F. D’Arcy Coorrr.”’ 


The agreement of settlement come to with Mr. Snelling was on lines similar to 
that reached with Mr. Bell. Mr. Cooper’s letter to him of even date recording its 
terms is, however, as interesting for its variations from that addressed to Mr. Bell, 
as it is for its similarity thereto. It is as follows: 


‘March 19, 1929,—Dear Snelling,—As promised at our interview to-day I 
write to record the agreement then arrived at between us, namely, that on the 
provisional agreement for the amalgamation of the African and Eastern Trade 
Corpn. and the Niger Co. become effective as from May 1 next you will on that 
date retire from the boards of the Niger Co. and its subsidiaries, including the 
H.C.B. and its subsidiaries, and in consideration of your so doing Lever Bros., 
Ltd., will pay you the sum of £20,000 in full satisfaction and discharge of all 
claims and demands by you under your agreement of employment or in any 
other capacity whatsoever and whether in respect of salary, commission, bonus, 
expenses, compensation for loss of office or otherwise. Will you please let me 
have your reply confirming the above arrangement. I should.like to be allowed 
to say how deeply the board appreciate the work that you have done for the 
Niger Co. during the period that you have been in control.—Yours sincerely, 
F. D’Arcy Cooper.” 

In due course confirmatory letters were written and the agreements were duly 
carried out. The appellants received their remuneration and continued in active 
discharge of their duties until April 30 following. They then formally resigned all 
their directorships as required by the agreements and received from Levers the 
compensation arranged. While it is fully accepted that the offending transactions 
were entirely unknown to and unsuspected by Mr. Cooper when the negotiations 
were proceeding, there was a serious difference of recollection between Mr. Cooper 
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cee to these agreements of settlement there is one matter which may ei 
conveniently dealt with while the agreements themselves are immediately in min 
It is affirmed by the respondents, with reference to them, and the acceptance ) 
the allegation is implicit in the judgments appealed from, that ie sole considera- 
tion moving from Levers for their agreement to pay Mr. Bell £30,000 and Mr. 
Snelling £20,000 was the satisfaction of what Levers, still in ignorance of the 
offending transactions, supposed to be their respective salary rights under en- 
forceable agreements of service with two years and two months of the term in each 
case unexpired. The suggestion touches an issue of primary importance in the 
final decision of this appeal. It is, I think, demonstrably incorrect. Although it 
is true that in the letter to Mr. Snelling commission is actually mentioned, I do 
not find on an examination of the record that the prospect of any commission being 
receivable by either appellant was ever of substance, and I feel satisfied that it in 
no way entered into the adjustment of figures. On the basis of salary to be lost, 
therefore, the maximum figure in prospect for Mr. Bell was £17,333 6s. 8d. and 
for Mr. Snelling £18,000. But these sums could not have been recovered even in 
actions for wrongful dismissal, because allowance must in each case have been 
made for the fact that the whole sum was being immediately paid and for the 
further fact that each appellant was being released from, his obligation of continued 
service and was being left free to seek other remunerative employment. And this 
employment in the case of Mr. Snelling at all events—Mr. Bell, it seems, proposed 
to return to his farm—was likely to be immediate and on terms perhaps little less 
favourable than those attached to the post of which he was being deprived. 
Accordingly even these maxima must on this basis have been subject to serious 
reduction. Moreover that this sole consideration did not instruct the amounts paid 
is confirmed when it is found that these sums were not on that footing propor- 
tionate (as seems erroneously to have been supposed in the course of the trial). 
If £20,000 was on this footing the sum claimable by Mr. Snelling, £26,666 18s. 4d. 
only should have been awarded to Mr. Bell. If Mr. Bell’s payment of £30,000 
was the standard, Mr. Snelling should have received not £20,000 but £22,500. 

This line of reasoning might easily be further pursued, with the result of making 
it, as I think, clear that, while undoubtedly the claim for unearned salary, amount- 
ing at the remote outside in one case to over £17,000 and in the other to £13,000, 
was a material consideration for the payments agreed to, it was neither on the 
terms of either letter nor in fact the sole inducing cause. Into that inducement 
there undoubtedly entered the desire tangibly to recognise the exceptional services 
rendered to the Niger Co. by each appellant acknowledged in each letter and even 
now affirmed ; still more perhaps to enlist their support of the amalgamation and to 
have their assistance in carrying it through in all its details to completion; above 
all to secure on May 1 following the voluntary resignation by each appellant of all 
his offices—results of value, it may have been of infinite value, to the prospects of 
a delicate negotiation in the success of which millions of pounds were involved. 
cae oo two results could not have been secured if Levers, instead of writing 
; ihe serena Cooper the letters of March 19, 1929, had, with the real offending 

ransactions then disclosed to them, repudiated all further obligations under their 
agreements with the appellants, and as shareholders in the Niger Co. had sought 
in spite of the appellants’ opposition—quite effective for a suiiolenty long i ct 
to remove them from office. Th ital sienifi . — = dias 

€ vital significance of this conclusion, even so far 


as it car : ) oxisti i 
; t . ee reached on existing materials, and apart from amplification resulting 
rom lurther investigation, will later appear. 
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Some two months later, as a result of inquiries made of the appellants with 
reference to certain cocoa transactions of the Niger Co. of which complaint in 
arbitration proceedings was being made by other members of the pool, the offending 
transactions were brought back to the minds of the appellants, and for the first 
time, as they asserted, they became aware of the directors’ clause in the pool 
agreements. Mr. Bell thereupon informed Mr. Cooper of the facts relating to the 
offending transactions in terms which in effect were those finally found by the jury 
as above stated. There was immense controversy at the trial as to the details of 
this conversation with Mr. Cooper, but it does not seem necessary to go more deeply 
into that matter now, for Levers did not and would not accept from Mr. Bell any 
innocent explanation of transactions in their view highly improper which until that 
moment had been completely concealed from them, and on Aug. 7, 1929, they issued 
their writ in this action with themselves alone as plaintiffs and the appellants as 
defendants. The allegations made by the points of claim were to the effect that 
the appellants were the servants of Levers; that it was their duty to serve Levers 
faithfully and honestly and not to act in any way prejudicial to the interests of 
Levers; that the offending transactions constituted such misconduct on the part of 
the appellants as to entitle Levers instantly to terminate the service agreements 
with them and to dismiss them without notice, and that had Levers known of the 
offending transactions they would have in fact dismissed the appellants. Alter- 
natively, it was alleged that the appellants had wrongfully conspired to make secret 
profits for themselves and that the agreements of settlement were obtained by them 
respectively 


‘falsely and fraudulently concealing from [Levers] that they and each of them 
had [entered into the offending transactions] and also by falsely and fraudu- 
lently verbally representing to [Levers] that they had faithfully and honestly 
served Levers and/or Niger.”’ , 


The twenty-sixth paragraph of the points of claim was as follows : 


‘Alternatively the said agreements (i.e., the agreements of settlement) and 
each of them were made and the moneys paid thereunder were paid under a 
mistake of fact.’’ 


Particulars being asked for of the ‘‘mistake’’ it was stated to be 


‘that the defendants and each of them had acted honestly in their conduct of 
the affairs of the Niger Co., Ltd., and had not dealt in cocoa on their own 
account and/or in so dealing on their own account had not acted contrary to 
their duty and/or the terms of their respective contracts.” 
The relief claimed was damages for conspiracy and/or fraudulent concealment, 
breach of duty, and breach of contract; rescission of the agreements of settlement; 
an account of all transactions and dealings in cocoa entered into by the appellants 
and payment by them of the amounts found due on the taking of such account. 
Objections on lines already indicated might very effectively have been taken to the 
whole scheme of the action, and, in particular, to the relief claimed by Levers for 
themselves in respect of the offending transactions in a suit to which the Niger Co. 
was not a party. But none such was in terms taken. Indeed, from the moment 
when the directors’ clause of the pooling agreement was brought to the notice of 
the appellants, they refrained from any justification of the offending transactions 
as such and were ready to account for all the profit which they had made by them. 
“Tf I had known that [the directors’ clause] existed I would not have defended 
even at the time any of the transactions that I dida 
was one of Mr. Snelling’s answers in cross-examination ; and in accord with this 
attitude the £1,360 profit from these transactions had in January, 1930, been duly 
tendered to the Niger Co. by the appellants and had been refused. 
The action came on for trial before Wricut, J., and a special jury on March 26, 
1930, and it was opened, and evidence was called to prove a case of fraudulent 
misrepresentation and concealment only. Nothing at all was said about such 


12 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


or fiduciary relation, or uberrima fides. On 
the fourth day of the hearing Levers closed their evidence, Skee _ pre 
stated, information derived from an examination of the brokers boo oa ey i. : 

o amend their points of claim in order to raise against the Rieti 
further charges of fraud, the nature of which they foreshadowed. a are a 

become one of wide public interest, and so soon as these new ee a ue 
of the gravest description—were stated in open court the appellants, in , e iin 8 
of their own reputations, felt, as they said, that they must be met. ccordingly, 
with no discussion except as to terms, leave to amend, on stringent conditions, was 
given to Levers, and the hearing, on the amended pleadings, was adjourned until 
May 18 to be then heard with a new jury. During the interval the opportunity 
was taken to add the Niger Co. as co-plaintiff, with the appropriation to the Niger 
Co. of the relief appertaining to the offending transactions. It was apparently 
taken for granted when the Niger Co. was added as co-plaintiff that its rights in 
the matter had not as a part of its undertaking passed to United Africa on the 
amalgamation. Perhaps they did not. The Niger Co.’s title to sue has not been 
challenged any more than has Levers’; although if Levers did quite justifiably 
charge against the Niger Co. the compensation paid under the agreements of settle- 
ment as they were charging against the Niger Co. the remuneration of the appel- 
lants represented by a part of it, even the right to claim rescission of the agree- 
ments of settlement may also have passed to United Africa as part of the Niger 
Co.’s undertaking. But this objection has not been taken. Levers, who made the 
compensation payments in the first instance, may have been content as between 
themselves and the Niger Co. to bear them finally, and for other reasons there may 
be nothing in the point. Accordingly I pass on. 

A perusal of the other voluminous amendments shows that the sting of them 
lay in the new allegation that the offending transactions were all of them in their 
origin the transactions of the Niger Co., subsequently appropriated to themselves 
by the appellants through the innocent agency of the company’s brokers after it 
had become clear to them that the transactions would be profitable. But still no 
case of duty to disclose, or of fiduciary relation or of uberrima fides was made by 
the amended pleading. The respondents took upon themselves a very grave respon- 
sibility in launching at that stage against men who in all other respects had 
deserved well of them these charges so grave as to be almost criminal in character. 
I do not doubt that the respondents acted in good faith in making them. But, 
although persisted in to the end of the long hearing the charges entirely failed: 
and the appellants are entitled at the least to have that failure remembered on 
any application by the respondents for further indulgence in this action whether 
by way of amendment of pleadings or otherwise. 

The matters dealt with in the evidence will in the main be found reproduced in 
the questions left by the learned judge to the jury at its close. 
reference has already been made. 
now record them: 

1. Did the defendant Bell and/or the d 


things as mistake, or duty to disclose, 


for leave t 


To these questions 
With the answers given by the jury to each, I 


ster efendant Snelling fraudulently misrepre- 
sent to the plaintiffs Levers that they had faithfully and honestly served Levers 


and/or the Niger Co. with the object and effect éf inducing Levers to make the 
agreements or either of them of March 19, 1929?—No. 


2. Did the defendant Bell and/or the defend 
from Levers and/or the Niger Co. that they or ei 
complained of with the object and effect of indi 
ments or either of them?—No. 


Peete ae or either of them commit breaches of contract or duty 
oki ‘a Mpa es (A) wrongfully appropriating as their own the contracts 
“isd = Of .T.D., G.S.2 [the “offending transactions’) or any of them, 
ing contracts of the Niger Co. and appropriating to themselves the profits 
such contracts?—No. (B) entering into the contracts referred to as C.T C. R T D. 
and G.8.2 or any of them as private transactions on their own account: and for 
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A their own benefit?—Yes. (C) in wrongfully appropriating to their own use and 
benefit the sum of £1,000 being moneys of the Niger Co.?—No. (D) If so, what 
damages, if any, under (A) or (B) or (C) ?—(B) £1,360. £5 nominal damages. 

4. (a) Were the plaintiffs, Levers, entitled to terminate the contracts of service 
with the defendants or either of them (i) in January, 1928?—Yes. And (ii) in 
March, 1929?—Yes. If so, would the plaintiffs, Levers, have elected to exercise 

B such right at either of such dates?—Yes. (b) Were the plaintiffs, the Niger Co., 
entitled to dismiss the defendants or either of them from their positions as chair- 
man and vice-chairman respectively (i) In January, 1928?—yYes. (ii) In March, 
1929?—Yes. If so, would the plaintiffs, the Niger Co., have elected to exercise 
such right at either of such dates ?—Yes. 

5. When Levers entered into the agreements of March 19, 1929, did they know 

C of the acts of either of the defendants in regard to the dealings C.T.C., R.T.D., 
G.S.2 ?—No. If Levers had so known would they have made these agreements, or 
either of them?—No. At the date of the respective interviews prior to these 
agreements, had the defendant Bell or the defendant Snelling in mind their acts in 
respect of these transactions ?—No. 

If these questions are carefully scrutinised it will be found that they are based 

D ©n an acceptance of Levers’ view as to the legal position of the parties towards each 
other under the service agreements. The undue prominence thus conceded to 
Levers served further to divert attention from the true position, never at any time 
accentuated, that the claims against the appellants in relation to the offending 
transactions were claims of the Niger Co. only, and that the validity and extent of 
these claims depended mainly if not exclusively upon the regulations of Niger. It 

E is remarkable that so far as appears on the record these regulations were only once 
mentioned—and then in the most casual way—during the whole of the proceedings. 
In the summing up they were never referred to at all. It will be noted also that 
no question was asked upon the issue of conspiracy—because the learned judge held 
that there was no evidence to support it. Lastly, with regard to the allegation that 
the appellants had in carrying out the offending transactions used the property of 

F the Niger Co. or utilised information obtained by them as its directors, question 
8 (C) was directed to the only matter relevant thereto, which, as a result of the 
evidence, remained in doubt, and in respect of that remaining matter also the jury, 
as will be seen, exonerated the appellants. The fifth of the questions was drawn 
up by the learned judge after counsel had addressed the jury but before the 
summing up. It was in the Court of Appeal suggested that the question was 

G directed to an issue of mutual mistake and that the appellants’ counsel should have 
thus regarded it. I confess that I cannot blame him if he did not. Put at the end 
of a long hearing dealing only with grave charges of fraud and in the course of 
which no such issue had been even remotely hinted at, I should myself have 
thought, as I gather the appellants’ counsel did think, that it was directed to the 
issue of fraudulent concealment, an issue which had throughout bulked prominently 

Ff in the proceedings. 

It was agreed that the learned judge was to be entitled to draw necessary 
inferences of fact upon any question that might arise which had not been put to 
the jury, and, in the discussion upon the findings and the pleaded case which took 
place on a later day, counsel for the respondents, after claiming that Levers were 
entitled to rescission of the agreements of’ settlement on the ground of unilateral 

J mistake, ended by propounding the view that they were so entitled also on the 
ground of mutual mistake, that issue as they contended having been raised by the 
points of claim, and found in their favour by the jury in their answers to questions 
4 (a) and 5. The learned judge, after argument, holding, as it seems, that the issue 
was sufficiently raised—for he had previously intimated that he would allow no 
question to be put to the jury which involved any amendment of the pleadings— 
finally held that the agreements of settlement must be set aside on the ground of 
mutual mistake, and he ordered the moneys paid thereunder, including the 


premiums on Mr. Bell’s policy paid by Levers on his behalf, to be repaid. The 
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r. The greater questions involved remain in issue. 
ee Se pre to the Court of Appeal. On Nov. 17, 1930, — aie 
was dismissed. The lords justices took the same view on mutual mista ‘eo ; 
learned judge had done. They also held that, although this was in no ee plea ; 
his judgment could be supported on the ground that the appellants during the 
negotiation with Levers for the agreements for settlement were under a duty to 
disclose their offending transactions of fifteen months before, and that they were 
not excused from disclosure by reason of the fact that, as the jury had found, these 
transactions had passed from their minds. Upon the question of amendment, 
Scrurron, L.J., and Lawrence, L.J., were of opinion that the issue of mutual 
mistake had not been pleaded, but, differing in that respect from the learned 
judge’s view, they saw no suflicient reason why the pleadings should not be treated 
as amended so that the issue might be decided on existing materials. In 
Lawrence, L.J.’s view the objection of the appellants’ counsel to that course being 
taken was ‘‘technical’’ and ‘‘devoid of merit.’’ Greer, L.J., held that the issue of 
mutual mistake was sufficiently raised by the points of claim. 

From this the appellants appeal to your Lordships’ House, and upon that appeal, 
and for the purpose, as I assume, of obtaining a decision upon any issue open upon 
the pleadings, both parties accepted the jury's findings as correct. Upon this three 
questions at once arise. (i) Is this issue of mutual mistake open to the respon- 
dents upon the pleadings? (ii) If not, is this action one in which, without injustice 
to the appellants, the necessary amendments to raise it could after verdict and on 
the application of the respondents have been allowed by the learned judge? May 
these even now on a like application be allowed by this House? And (iii) If such 
amendments be allowed, are the respondents entitled to judgment upon the issue 
raised by them? I propose to deal with each of these questions in their order. 

As to (i), I believe that all of your Lordships are of opinion that this case of 
mistake is not open to the respondents on the pleadings as they stand. I think no 
other view is tenable. In its setting, as well as according to its terms, the pleading 
to me seems quite unambiguous. The case pleaded by the respondents was on 


the face of it, and from beginning to end, a case of deliberate fraud on the part of 


the appellants. The points of claim, at great risk to the respondents in the matter 
of costs, were amended once only t 


hat the fraud charged might be more flagrant in 
character. Even without the particulars of the mistake alleged I should not have 
thought that its meaning or intent was doubtful. With the assistance of the 
particulars its meaning becomes, I think, abundantly clear. That it is the state of 
mind of Levers which is alone being therein described is, surely, shown by the fact 


that the moneys are only alleged to have been ‘‘paid’’ under mistake. There is no 
allegation at all that the money 
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pleading involving an assumption of honesty on their part could in the absence of 
the clearest words properly be placed upon it. Finally, the claim made by the 
heads of claim is for rescission of the agreements of settlement, relief properly 
consequent upon a case of voidability either for fraud or unilateral mistake induced 
by fraud. But if the allegation, even alternative, was that the agreements were 
entered into under mutual mistake of fact, then these were not voidable, but void 
ab initio, and no order on that footing is even hinted at in the relief sought. The 
truth is that the respondents, having decided to charge fraud against the appellanta; 
did so, up to the hilt. Accordingly I am of opinion that the case on which the 
respondents have succeeded in the courts below was not open to them on the 
pleadings as they stand. It is clear also as I have said that the learned judge 
entertained that case only because of his view, which all your Lordships consider 
erroneous, that no amendment was called for. 

(ii) This circumstance makes the second of the above questions of the gravest 
importance. Are your Lordships in the court of last resort to grant an amendment 
which the learned trial judge himself would have refused? It is convenient to set 
forth here the amendment which the respondents formulated and asked for, if 
amendment was held to be required. It was as follows: 


“Paragraph 26 A. Further and in the alternative the said agreements and 
each of them were made under a mutual mistake of fact and the moneys paid 
and received thereunder were paid and received under a mistake of fact. 

‘Particulars. 

“The plaintiffs Levers and the defendants and each of them were under a 
mutual mistake fundamental to the said agreements that the said contracts of 
service and each of them existed as binding obligations upon the said plaintiffs 
and the defendants respectively and that the said contracts respectively could 
not be terminated without the assent of the defendants respectively. 

‘Further or in the alternative the plaintiffs Levers will rely upon the par- 
ticulars set out under para. 26 hereof.”’ 


There are of course no limits to the power of your Lordships’ House to permit, 
in proper circumstances, almost any amendment. Nevertheless, the power is not 
one for arbitrary exercise, and I propose in dealing with the propriety of its exercise 
now to govern myself by two authoritative statements of relevant principle, one by 
Lorp Watson and the other by Lorp Linptey, when Master of the Rolls. My first 
and second reasons for concluding that leave to amend should in this case be refused 
are based upon Lorp Wartson’s judgment in Connecticut Fire Insurance Co. v. 
Kavanagh (3), where the respondent had complained that the case which was being 
maintained against him before the Judicial Committee was not within the appel- 
lants’ declaration and that the evidence led at the trial had not been directed to 
that new case, which ought not to be entertained by the board. Upon that con- 
tention, Lorp Watson delivering the judgment of the board said ([1892] A.C. 
at p. 480): 

‘‘When a question of law is raised for the first time in a court of last resort, 
upon the construction of a document, or upon facts either admitted or proved 
beyond controversy, it is not only competent but expedient, in the interests of 
justice, to entertain the plea. The expediency of adopting that course may be 
doubted, when the plea cannot be disposed of without deciding nice questions 
of fact, in considering which the court of ultimate review is placed in a much 
less advantageous position than the courts below. But their Lordships have 
no hesitation in holding that the course ought not, in any case, to be followed, 
unless the court is satisfied that the evidence upon which they are asked to 
decide establishes beyond doubt that the facts, if fully investigated, would have 
supported the new plea. To accept the proof adduced by a defendant in order 
to clear himself of a charge of fraud, as representing all the evidence which he 
could have brought forward in order to rebut a charge of negligence, might be 
attended with the risk of doing injustice.” 
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ase was one of negligence, whereas here 
the new case is one of innocent mistake, Lorp Warson’s observations seem to me 
to be entirely in point, and I base myself upon them as I proceed. 
My first reason for the conclusion that this amendment should not be allowed is 
this. It raises, as something quite new, in an action hitherto based on fraud alone, 
an issue with all fraud eliminated. If the amendment were allowed, the appellants 
in the discussion of that new issue would find themselves faced with and bound 
by the answers of the jury to the fourth question. But, on examination of the 
learned judge's summing up, it appears, as I think, quite clearly that these answers 
were given by the jury under a direction which, although it might have been allowed 
to pass as relatively harmless in a case based upon fraud, was one which, as applied 
to a case from which all fraud has been eliminated, cannot in point of law, as I 
think, be supported. It is not necessary to suggest—it may not be permissible for 
me even to speculate—what, under a proper direction, as applied to the new case, 
the answers of the jury to the questions would, or should, have been. It is enough, 
for present purposes, to say, as I do, that to allow the respondents to make this 
new case, with the appellants bound to accept these answers to the fourth question 
as they stand, would, in my judgment, expose the appellants to a risk of injustice 
from which they are entitled to claim protection. The answers to that fourth 
question, of course, depend upon what was the true nature of the liability of the 
appellants to the Niger Co. resulting from the offending transactions as found by 
the jury and as already described. Did these transactions as thus ascertained 
involve on the part of the appellants a breach of their duty to the Niger Co. so 
serious as, on their discovery by Levers fifteen months later, to be sufficient to 
justify an immediate disclaimer of all further responsibility under the appellants’ 
agreements of service? That is the question. I have already given my reasons 
for the view that in the fourth question the real relation between the parties is not 
properly appreciated. I have also explained why I think it so unfortunate that 
the learned judge should have directed the jury, as he did, that the answers to 
question 4 (a) and question 4 (b) should be based upon the same considerations. 
All this, however, is relatively unimportant here. Even the further direction, to 
ene aut eae Ped might have been allowed to pass, had the fraud 
Ste yee Neen found, for with that fraud brought home to the 
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“So to act as to promote the best interests of the company. No one having 
such duties to perform can be allowed to enter into engagements in which he 
has or can have a personal interest which conflicts or may possibly conflict 
with the interests of those whom he is bound to protect. No question is liable 
on such occasion to be raised as to the fairness or unfairness of the dealing. 
It may be impossible to demonstrate how far the interest of the company is 
affected. No inquiry on that subject is permitted.” 


The learned judge did not give the source of his quotation, and I have not suc- 
ceeded in tracing it. But both from its wording, and also from its close similarity 
to Lorp Cranwortn’s locus classicus on the subject printed in the headnote to 
Aberdeen Rail. Co. v. Blaikie Bros. (4), I can have little doubt that, like Lorp 
Cranwortu’s statement, the quotation is concerned with a company’s contracts 
in which, on the other side of the table, a director is interested, and with reference 
to which the company's regulations are silent. The quotation is not addressed to 
a director’s own contracts in which the company has no financial interest at all. 
The regulations of the Niger Co. are illuminating with reference to both classes of 
contracts. Article 47 concedes to its directors in very wide terms, and subject to 
exceptionally easy conditions, the privilege of being concerned in contracts with 
the company. And the article also clearly contemplates that a director may be a 
director of another company and entitled to his privileges as such. 

This brings me to the position of a director in relation to contracts of the second 
class, with which we are here alone concerned. The principle will be found in the 
case usually cited in relation to it, although reported only in the Wrexty Notes, 
London and Mashonaland Exploration Co., Ltd. v. New Mashonaland Exploration 
Co., Ltd. (5), where it was held that, it not appearing from the regulations of the 
company that a director’s services must be rendered to that company and to no 
other company, he was at liberty to become a director even of a rival company, 
and, it not being established that he was making to the second company any dis- 
closure of information obtained confidentially by him as a director of the first 
company, he could not at the instance of that company be restrained in his rival 
directorate. In the present case that principle is not affected by the agreements 
of each appellant with Levers to devote all his time during business hours to the 
Niger Co.’s service. There is no corresponding provision in the regulations of the 
Niger Co., and it was not because the offending transactions were instructed during 
the day and not in the evening that they are impugned. It was not suggested that 
the appellants were in any way precluded by virtue of their engagement from at 
any time entering into private speculations of their own in outside things, as, for 
example, stocks and shares. Indeed, any such suggestion was expressly disclaimed 
by the respondents. Moreover, the respondents did endeavour to establish that in 
relation to these transactions the appellants did make use of the Niger Co.’s 
property and information; and question 8 (C) is directed to the only instance 
alleged which after the evidence remained open, and it was answered in the nega- 
tive. Accordingly I reach the conclusion that, so far, the appellants in relation to 
the offending transactions were under no liability whatever to the Niger Co. 

But all this is apart from the pool agreement. There remains the question of the 
liability of the appellants to the Niger Co. by reason of the directors’ clause in that 
agreement, and, as to this, the appellants, in my judgment, were quite right in 
recognising, so soon as that clause was brought to their notice, that they could not 
retain the profit which they had made from these transactions. Instead, therefore, 
of the direction to the jury on this matter being what it was, that direction, on the 
supposition that the facts would be found as they have been, should, I think, have 
been to the effect that in the absence of any proof that the appellants in carrying 
out the offending transactions had utilised for their own purposes any property of 
the Niger Co. or any confidential information obtained by them as its directors, they 
were not, apart from the pool agreement, under liability to account in respect of 
these offending transactions to the Niger Co., or to Levers, or at all. It was the 
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and the conduct of the trial it was open to the learned judge to decide the case on 
the point referred to above. It is unnecessary for me to repeat the detailed state- 
ment of the facts already made; it is quite enough to give a short summary of them 
in order to explain the conclusions at which I have arrived. 

In 1923 Lever Bros., Ltd., having very large interests in the Niger Co., Ltd. 
(the respondents of that name), a company trading in cocoa and other produce on 
the West Coast of Africa, were desirous of obtaining the services of persons of 
experience and repute in the financial and commercial world to undertake and 
improve in their interests, as shareholders, the conduct of the affairs of the Niger 
Co., and with this object approached the two appellants. The result was the 
making of a service agreement with each of the appellants, that with the appellant 
Bell being dated Aug. 9, 1923, at a salary of £8,000 per annum, and that with the 
appellant Snelling being dated Oct. 9, 1923, at a salary of £6,000 per annum. Mr. 
Bell’s agreement was for five years from Oct. 1, and Mr. Snelling’s was for five 
years from Nov. 1, 1928. Each period was subsequently extended to five years 
from July 1, 1926. By each agreement the appellant concerned agreed to serve 
the Lever Co. and to devote the whole of his time and attention during business 
hours to the business of the Lever Co. The sphere of his service was so far defined 
a in Mr. Bell 8 case he was to be appointed and maintained as chairman of the 

sli Co. during his service with the Lever Co. In Mr. Snelling’s case no such 
ee c dea gaia was made, but he as well as Mr. Bell was appointed a director 
fs iger Co., and while Mr. Bell was appointed chairman of the board Mr 

ne ling was appointed a vice-chairman. Each of them thus undertook direct 
obligations towards the Niger Co. as well as th igati 

i e Nig well as those obligations towards the Lever Co 

which resulted from his service agreement. ‘The salary of each was borne and e 
by eeain By two letters dated July 1, 1926, signed by Mr. D’Arcy Caunck 
on behalf of the Lever Co. and addressed in the one ; 1 
ee ree Snelling, the then existing service ry. a BLO: = 
extending the period of service as above mentioned é 
ean. ab oned, and, secondly, by giving to 
one Hs the two gentlemen a commission on the profits of the Niger Co. as ues b 
. fs in addition to his salary, which continued as before. It is not dis ‘ 4 

at the services of the two appell i i aciti Asia 
Sar ape ieee a = i their several capacities were of great 

Early in the year 1929 certai 

na ; : 

and another company called the Hiceean for the amalgamation of the Niger Co. 
ci Decnthine Bactryaton att ee me : astern Trading Co. were made, which 
the two service agreements erecta: bats Aes would invelye the termination of 
July 1, 1931. In these circumstan bees fixed for their continuance, namely, 
with each of the two appellants re f — a eae 
to them respectively for the premat mate: ne amount of compensation to be paid 
Sy a a rata rp termination of their employment by the 
ae ethic. His reece aie the subject of this appeal. By 
would retire from the boards aS ee seed that on May 1, 1929, he 
nue teat biseaaiaas ce Eile iger Co. and its subsidiaries, and in con- 
termination of his agtoenant gaia 0. were to pay him, as compensation for the 
Bell, the aum of 1£80,000; and in Ghat at Men Buallin: en Gta 
end discharge of all dlafms and demands, By ven cb erace ean nee 
howsoever arising against the Lev C ws pets of rey: Denia ee 
persons therein mentioned. In Mr. tS acs Co. and other companies and 
tinued payment by the Lever Co i an 8 case provision was made for the con- 
which will be referred to later es : = an imsurance premium therein mentioned 
by the resignation by Mr. Bell and Mr 8 a reements were duly carried into effect 
hath tos thavi sericea eae : nelling of their several offices and by pay- 

I now come to the ci Petia teenie: 

€ circumstances givi i 
Nov. 4 and Dec. 14, 1927, the toc some eee reeent litigation. Betw 
certain speculatiy ee e two appellants entered on thei ; een 
as contract ae transactions in cocoa, referred to i ePraner ms =. 
racts C.T.C., R.T.D., and G.9.2, These trar the proceedings at the trial 
ransactions resulted in a net 
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profit to the appellants of £1,360. The fact that these transactions had taken place 
was not disclosed to and was not known by any of the directors or officials of either 
the Niger Co. or the Lever Co., except, of course, the appellants themselves, until 
after the conclusion of the agreements now in question, and the payment of the 
compensation payable thereunder. In or about June, 1929, in the course of certain 
arbitration proceedings, the particulars of which it is unnecessary to state, the 
appellants, in answer to inquiries made on behalf of the Niger Co., disclosed the 
transactions above referred to and their result. In answer to questions put to them 
by the learned judge, the jury found that the appellants committed breaches of 
contract or duty towards the respondents by entering into the contracts above 
referred to as private transactions of their own and for their own benefit. The 
correctness of this finding is not disputed. 

The present action was commenced by the Lever Co. alone on Aug. 9, 1929. By 
an amendment made on April 2, 1930, the Niger Co. were added as co-plaintiffs. 
As ultimately submitted for decision the case of the respondents contained charges 
of fraudulent misrepresentation and concealment by both appellants with the object 
and effect of inducing the Lever Co. to make the agreements of March 19, 1929, 
charges of wrongfully appropriating as their own the contracts above mentioned, 
being, as alleged, contracts of the Niger Co. and appropriating to themselves the 
profits on such contracts and a charge of appropriating to their own use and benefit 
£1,000, the moneys of the Niger Co. All these charges were negatived by the jury 
and their findings in this respect are accepted. The points of claim after the 
allegations of fraudulent misrepresentation and concealment above mentioned con- 
tained the following clause : 


‘26. Alternatively the said agreements and each of them were made and the 
moneys paid thereunder were paid under a mistake of fact,”’ 


and the plaintiffs claimed rescission of the two agreements of March 19, 1929, and 
repayment of the moneys paid thereunder, and a declaration that previously to the 
making of such agreements the plaintiffs were entitled to terminate the contracts 
of service and to dismiss the defendants without notice by reason of their alleged 
conduct. The appellants admitted their liability to account to the Niger Co. for 
the £1,360, the profits on the transactions above mentioned, and this sum was duly 
paid into court. Ultimately, the case was decided against the appellants on the 
alternative point above referred to, the mistake there mentioned being treated as 
a mutual and not as a unilateral mistake. 

The questions material to the issue of mistake as put to the jury and their 
answers thereto were as follows: 

3 (B) Did the defendants or either of them commit breaches of contract or duty 
towards the plaintiffs in entering into the contracts referred to as C.T.C., R.T.D., 
and G.S.2 or any of them as private transactions on their own account and for their 
own benefit? Answer: Yes. 

4 (a) Were the plaintiffs, Levers, entitled to determine the contracts of service 
with the defendants or either of them? (i) In January, 1928? Answer: Yes. 
And (ii) in March, 1929? Answer: Yes. If so, would the plaintiffs, Levers, have 
elected to exercise such right at either of such dates? Answer: Yes. Similar 
questions and answers were asked and given as to the position of the Niger Co. 
in reference to the offices therein held by the defendants respectively. 

5. When Levers entered into the agreements of March 19, 1929, did they know 
of the acts of either of the defendants in regard to the dealings C.T.C., R.T.D., 
G.8.22 Answer: No. If Levers had so known would they have made these 
agreements or either of them? Answer: No. At the date of the respective inter- 
views prior to these agreements had the defendant Bell or the defendant Snelling 
in mind their acts in respect of these transactions? Answer: No. The final 
question was put to the jury at the suggestion of the learned judge, and 
obviously is only relevant to the issue whether there was a mutual mistake. No 
objection to it was taken on the part of the appellants. Moreover, it is quite 
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obvious that an argument founded on unilateral mistake had not the slightest 
i lear to both parties that the learned 
chance of success, and it must have been ¢ p hace rieey? 
judge was going to deal with the case as one of mutual as distinguis ec rom 
unilateral mistake. I will assume for the present that either on the apalage 
rightly understood, or on the manner in which the case ha conducted, oe on t : 
assumption that all the evidence reasonably likely to be forthcoming on the poin 
was before the court, the learned judge was entitled to deal with the matter on the 
footing of mutual mistake, and will consider the case on that footing. 

The learned judge thus describes the mistake invoked in this case as sufficient to 
justify a court in saying that there was no true consent, namely, 

‘‘Some mistake or misapprehension as to some facts . . . which by the common 

intention of the parties, whether expressed or more generally implied, con- 

stitute the underlying assumption without which the parties would not have 

made the contract they did.”’ 

That a mistake of this nature common to both parties is, if proved, sufficient to 
render a contract void is, I think, established law. 

I will refer to two cases only amongst several in which the principle was acted 
on. The first is one at common law, namely, Strickland v. Turner (9). In that 
case a contract for sale of an annuity, under which the purchase money had been 
paid, was held to be void at law and the money was ordered to be repaid, on its 
being discovered that the person on whose life the annuity depended had, without 
the knowledge of either party, died before the date of the contract of sale. The 
parties were treated as having intended to contract on the basis of something of 
value actually existing, and as this proved not to have been the case the contract 
failed to be binding. The other case, Scott v. Coulson (10), is an example of the 
application of the same principle in a court of equity. A contract for the sale of a 
policy was set aside on its being discovered that the assured was dead at its date, 
both parties being in ignorance of that fact. I cite this case for the sake of a 
passage in the judgment of VavcHan Winutams, L.J. He says ({1903] 2 Ch. at 
p. 252) : 

“If we are to take it that it was common ground that, at the date of the 
contract for the sale of this policy, both the parties to the contract supposed 
the assured to be alive, it is true that both parties entered into this contract 
upon the basis of a common affirmative belief that the assured was alive; but 
as it turned out that this was a common mistake, the contract was one which 
cannot be enforced. This is so at law; and the plaintiffs do not require to 
have recourse to equity to rescind the contract if the basis which both parties 
recognised as the basis is not true.”’ 

This principle, however, is confined to cases in which 

“the mistake is ag to the substance of the 

were to the root of the matter”’ : 

Kennedy v. Panama, New 
at p. 588), and does not 
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whole consideration, going as it 


Zealand and Australian Royal Mail Co. (11) (L.R. 2 Q.B. 
and apply where the mistake is only as to some point, a 
material point, it may be, and even one which may have been the actuating motive 
of one of the parties, an error as to which does not affect the substance of the 
whole consideration. Kennedy v. Panama, New Zealand and Australian Royal 
Mail Co. (11) is a case in which it was held that the error relied on did not affect 
- substance of the consideration and the contract in question was, accordingly 
esters contract was one to take shares in a company. The prospectus on 
oe been Bens plaintiff had applied for shares contained a representation 
ps da - aieeiin - at the company had obtained a valuable contract for the 
as sntetr . si - representation was intended to, and did in fact, induce 
“ek, eee ii y for shares. It was untrue, for though when 
as A talon e cs accepted there were reasonable grounds for expecting that 
sete es igi be obtained, it was never in fact concluded. It is to be 

iat the error did not affect the shares, themselves the subject of the 


the application 
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contract impeached ; they were, notwithstanding the error, the very thing about 
which the parties were contracting. All that was affected was the prospect of the 
companys earning profits available for payment of dividends. Accordingly, the 
plaintiff's action, brought for the purpose of setting aside the contract and obtaining 
repayment of his subscription, was dismissed. In Smith v. Hughes (12) the result 
was the same, but for a different reason, namely, that there was no sufficient 
finding that the mistake was mutual. It was alleged that the vendor was intending 
to sell, and that the purchaser, intending to buy, believed that he was buying old 
oats, whereas the actual parcel of oats, the subject of the contract, consisted of 
new oats. The purchaser’s claim to be relieved of the contract failed because the 
learned judge at the trial did not point out the necessity of finding not only that the 
purchaser believed the oats to be old, but that he also believed that the vendor 
was selling them as old. 

This kind of difficulty does not arise in the present case. It is, in my opinion, 
clear that each party believed that the remunerative offices, compensation for the 
loss of which was the subject of the negotiations, were offices which could not be 
determined except by the consent of the holder thereof, and further believed that 
the other party was under the same belief and was treating on that footing. The 
real question, therefore, is whether the erroneous assumption on the part of both 
parties to the agreements that the service contracts were undeterminable except by 
agreement was of such a fundamental character as to constitute an underlying 
assumption without which the parties would not have made the contract which 
they in fact made, or whether it was only a common error as to a material element, 
but one not going to the root of the matter and not affecting the substance of the 
consideration. With the knowledge that I am differing from the majority of your 
Lordships I am unable to arrive at any conclusion except that in this case the 
erroneous assumption was essential to the contract, which without it would not 
have been made. It is true that the error was not one as to the terms of the 
service agreements, but it was one which, having regard to the matter on which 
the parties were negotiating, namely, the terms on which the service agreements 
were to be prematurely determined and the compensation to be paid therefor, was, 
in my opinion, as fundamental to the bargain as any error one can imagine. The 
compensation agreed to be paid was in each case the amount of the full salary for 
the two years and a half unexpired, with the addition in Mr. Bell’s case of £10,000, 
and in Mr. Snelling’s of £5,000. It is difficult to believe that the jury were not 
correct in their answer to the second branch of the group of questions numbered 5, 
namely, that had Levers known of the acts of the appellants in regard to the 
dealings in question Levers would not have made the agreements now impeached 
or either of them. It is true that such a finding is not in the strict sense one of 
fact, but it is an inference which the jury were entitled to draw from the evidence 
and from all the circumstances of the case, it is one which the learned judge and 
the Court of Appeal have also drawn, and, if I may say so with respect, it is one 
that I should draw myself. I also agree with the learned judge that, looking at 
the matter from the side of the appellants, the existence of an agreement giving 
them rights which could be compromised only by compensation was in the same 
way the root and basis of the cancellation agreements. 

In my opinion, therefore, on the assumption that the point was open, the appeal 
on the main question ought to be dismissed. As to the question whether the point 
was open I agree that it is at least doubtful whether mutual mistake as to a 
fundamental fact was sufficiently pleaded either in the pleading itself or by the 
particulars subsequently given, but I have no hesitation in coming to the same 
conclusion as that arrived at by Scrurron and Lawrence, L.JJ., namely, that in 
view of the proceedings at the trial effect ought not to be given to a technical 
objection such as that in question. No further evidence was, in my opinion, needed 
or could reasonably be expected to be forthcoming on the question, and no substan- 
tial prejudice has been suffered by the defendants. But while I think the appeal 
ought to be dismissed there is one point which appears to have been overlooked at 
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i ‘n reference to which in my judgment there should, it the appeal were 

dation yeaa el y i ment with Mr. Bell pro- 
ismi iation in the order. The service agree 
oe . a penne was to take out in the Atlas Assurance Co., and Lever 
vided that Lor ; ran : 
smiums on, an endowment policy on Mr. Bell's life maturing 

ae aes oP ae Spe Pe death for an amount which would provide £1,500 
ieee “e g RS hi tion. This policy was to belong to him, the 
notes Oe woee ee ith ding the termination of his en- 

iums being paid by Lever Bros., notwithstanding 
ae we cas ie same should be terminated by him. The cancellation agree- 
a: preserved this obligation on the part of Lever Bros., and if this is sp rp 
the original agreement stands. I cannot think that the conduct of — z 
amounts to a termination by him of the engagement within the meaning of the 
provision above mentioned, and if the judgment appealed from were to stand 
provision should be made for the continued payment by Lever Bros. of the 
premiums, and the repayment to Mr. Bell of any premiums paid by him. 

I have purposely avoided dealing with the question whether the appellants were 
under an obligation as servants to disclose to Lever Bros. their breaches of the 
service agreements. In the view that I take the question is immaterial. If such 
an obligation existed it would merely afford a further ground for the termination 
by Lever Bros. of the service agreements, for which such breaches themselves 
afforded a sufficient ground. This case seems to me to raise a question as to the 
application of certain doctrines of common law, and I have, therefore, not thought 
it necessary to discuss or explain the special doctrines and practice of courts of 
equity in reference to the rescission, on the ground of mistake, or contracts, con- 
veyances and assignments of property and so forth, or to the refusal on the same 
ground to decree specific performance, though { think in accordance with such 
doctrines and practice the same result would follow. 


LORD HAILSHAM.—I concur in the judgment of Lorp WarrineTon. 


LORD ATKIN.—This case involves a question of much importance in the 
formation and dissolution of contracts. The facts are not very complicated, though 
in the course of eliciting them the legal proceedings have undergone vicissitudes 
which have made the task of determining the issues more difficult than need be. 
In 1923 the Niger Co., Ltd., was controlled by Lever Bros., Ltd., whom I shall 
call Levers, who hold over 99 per cent. of its shares. The Niger Co. dealt in West 
African produce, including cocoa, and at this time appears to have been making 
trading losses. To restore the position Levers approached the appellant Bell, who 
had banking experience, and the appellant Snelling, a chartered accountant, with 
a view to their taking part in the management of the Niger Co.’s affairs. In 
August, 1923, an agreement was made between Levers and Bell, under which Bell 
entered the service of Levers for a term of five years from Nov. 1, 1923, on the 
terms of letters of Aug. 9, 1923, which provided that Bell's salary was to be £8,000 
a year. Levers were to pay the premiums on an endowment policy maturing at 
the age of sixty for a sum of £16,200. Levers were to appoint and maintain Bell 
as chairman of the Niger Co. during his service. Bell was only to be responsible 
to the committee of control of Lever Bros. and to the shareholders of the Niger Co. 
In October an agreement was made between Snelling and Levers whereby Snelling 
was to be in the service of the company for five years from Oct. 1, 1923, on the 
terms of a letter of Sept. 12, which provided that Snelling was to serve Levers 
ae Aa gta ae Prien at a salary of £10,000 per annum to 
apogee ue vier : for the remainder of the five years. On Sept. 14.both 

g ppointed by the Niger Co. directors of the company, and 


— was appointed chairman of the board. In April, 1924, Snelling was appointed 
vice-chairman. The result of the appointments was a success. “The Niger Co 
began to prosper, and in July, 1926, the agreements of both Bell and SexeTiins with 
Levers were cancelled and new agreements substituted for a further period of five 
pee — July 1, 1926, at the same salaries, but with a commission on the profits 
of the Niger Co. The Niger Co. continued to prosper, and in March, 1929, itil 
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ments were concluded for an amalgamation between the Niger Co. and its principal 
trade competitor, the African and Eastern Trading Corpn. The terms of the 
amalgamation appear to have left no room for Bell or Snelling. It was necessary, 
therefore, to dispose of the agreements between them and Levers. Mr. D’Arey 
Cooper, the chairman of Levers, saw both gentlemen and arranged terms with them 
which are recorded in two letters of March 19, 1929. The compensation was paid 
only on May 1, 1929, on which date the two appellants retired from their service 
with Levers and from the boards of the Niger Co. and various subsidiary companies 
to which they had been appointed. Very little attention appears to have been paid 
at the trial to these subsidiary companies, and there is a scarcity of evidence about 
them. The position in regard to them may demand further consideration; at 
present I leave them on one side. The position then is that in March, 1929, the 
two appellants left the service of Levers with substantial compensation in their 
pockets and mutual expressions of respect and esteem. 

In July, 1929, Levers discovered facts which indicated that their expenditure of 
£50,000 and their expressions of regard had been misplaced. For the years October 
to October, 1926-27, 1927-28, and 1928-29, the Niger Co., together with three of 
its trading competitors, including the African and Eastern Trade Corpn., had been 
parties to what was called ‘‘pooling agreements,’’ under which the parties under- 
took to disclose to one another their dealings in Gold Coast cocoa; agreed not to 
buy cocoa produced elsewhere without the consent of the pool committee; agreed 
to fix from time to time buying and selling prices and not to sell without consent 
below the agreed selling price; and made provision for distributing in agreed pro- 
portions the proceeds of the pool. It appears to have been considered necessary 
that the operations of the Niger Co. under the pool should be carried out without 
excessive publicity; and the brokers’ contracts for the Niger Co. were recorded 
under initials. In November and December, 1927, the two appellants, at a time 
when the pool committee were lowering the pool purchase price of cocoa, on several 
occasions sold cocoa short, and closing in a few days at the reduced price made 
profits. A few days later they bought for the rise and made a small profit. 
Altogether the dealings resulted in a profit of £1,360. The transaction was con- 
ducted without the knowledge of Levers or any responsible official of the Niger Co. 
It was carried out in secrecy; and payment of the profit was made by the brokers 
at the appellants’ request in a draft for American dollars. No defence can be 
offered for this piece of misconduct. The appellants were acting in a business in 
which their employers were concerned; their interests and their employers’ con- 
flicted; they were taking a secret advantage out of their employment; and without 
any doubt committing a grave breach of duty both to Levers and to the Niger Co. 
The jury have found that, had the facts been discovered during the service, Levers 
could and would have dismissed them, and no objection can be taken to this finding. 
Having made this discovery it naturally occurred to Levers that, instead of spend- 
ing £50,000 to cancel the two service agreements, they might, if they had known 
the facts, have got rid of the appellants for nothing. They, therefore, claimed the 
return of the money from the appellants, as well as the amount of the profits made ; 
and on Aug. 7, 1929, issued the writ in the present action, claiming damages for 
fraudulent misrepresentation and concealment, and an account of the defendants 
dealings in cocoa, and repayment of money paid under a mistake of fact. The 
pleadings were in conformity with the endorsement on the writ. The defendants 
admitted the dealings in cocoa, alleging that they were speculative dealings in 
differences. They denied that they were wrongful, but pleaded tender of the profit 
of £1,360, which sum by an amended defence they paid into court. It was not 
disputed in the Court of Appeal or before this House that the dealings a 
wrongful; and no question remains on this issue or as to the remedy ordered in 

f it. ' 
ae Pia began on March 24, 1930, before Wricurt, J., and a City of London 
On the fourth day, on the conclusion of their evidence, the plaintiffs 


pecesa! jury: amend their pleadings by alleging a series of 


sought and obtained permission to 
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efendants involving misappropriation of the 
for the first time the Niger Co. were added 
as plaintiffs. The defendants were eventually acquitted pie peiieipeseyies os 
On May 5, 1930, the trial commenced anew before the same judge ‘ e J As 
At the conclusion of the evidence there was some discussion as to De questions 
be put to the jury. The court adjourned for a day or two before epee ne 
of the judge. There had been some discussion as to the 1sSU6 THISEE DY e€ plea O 
mistake, and when the case was resumed counsel for the plaintiffs [the respondents] 
suggested an additional question, saying: “Did the plaintiffs in entering into the 
said agreements for the payment of and in paying the £30,000 and £20,000 respec- 
tively act in ignorance of the defendants’ conduct (my Lord, that avoids the word 
mistake to which your Lordship took objection), and was such ignorance due to 
non-disclosure by the defendants of such conduct?” So far this seems to have 
been the only reference to the matter of mistake in the proposed questions. The 
learned judge said: ‘I have been thinking about that matter; probably yours is 
better; but what I thought of asking was this: ‘When Levers entered into the 
agreement of March 19, 1929, did they know of the acts of the defendants or either 
of them in regard to the dealing C.T.C., R.T.D., and G.S.2? If Levers had known 
would they have made these agreements or either of them? At the date of the 
respective interviews prior to these agreements had the defendants or either of 
them in mind their actings in respect of these transactions?’ ’’ To the last ques- 
tion counsel for the defendants objected that there was no evidence that they had. 
Whereupon the judge said: ‘‘The point must really arise; that issue of fact will 
have to be dealt with by the jury when they are considering the question of fraudu- 
lent misrepresentation or fraudulent concealment. On the other hand, the verdict 
of the jury on this point may have some bearing hereafter on the question of 
mistake.’’ The circumstances in which this last question was admitted are relevant 
to the complaint of the appellants as to the subsequent admission of any issue as 
to mutual mistake. They say that the only issue raised by the pleadings was to a 
unilateral mistake by the plaintiffs; that the question propounded by the plaintiffs 
shows this; and that it cannot be assumed that the judge, while stating that the 
plaintiffs’ questions might be better, but that he preferred his own, should have 
asked a question for the purpose of solving an issue as to mutual mistake which was 
not upon the pleadings and upon which no witness had been examined or cross- 
examined, and on which no word had been said to the jury by counsel on either 
side. At present it is unnecessary to say more on the topic. 

The questions as finally left to the jury and their answers have been stated to 
the House, and I need not repeat them. The judge heard argument as to how 
judgment should be entered. At some stage of the proceedings the parties had 
agreed that rescission of the agreements must be left to the judge and that on any 
point left to him he must have leave to draw inferences of fact. Eventually the 
Nears gave judgment for apparently both plaintiffs, for £31,224 against the defen- 

ant Bell and £20,000 against the defendant Snelling, on the ground that ‘‘there 
waa'a total failure of consideration such as to vitiate the bargain’’ because ‘‘the 
oie ee another under a mutual mistake as to their respective rights.”’ 
i silonae _ eas ies affirmed. The three lords justices accepted the view 
eee, Thee ae se me mutual mistake which entitled the plaintiffs to 
disclose to ihe laintiffs ‘their that there was a duty upon the defendants to 
Earnie Leh a eir misconduct as to the cocoa dealings and that the 

Before the C © money was paid Were in consequence voidable. 

: e Court of Appeal and before this House the appellants contended that 

no issue as to mutual mistake had been raised by the leading d that i 
not open to the learned judge or to the C ; sab Matte picnics: 
without an amendment of th i curt of Appeal to determine the case 
submitted to the if air : pleadings and upon an issue of fact which was not 
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was the practice of the nels a a ci ihe Were Seo ace 
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fraudulent dealings in cocoa by the d 
Niger Co.’s funds. At the same time 
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the particular legal result was not pleaded except where to ascertain the validity 
of the legal result would require the investigation of new and disputed facts which 
had not been investigated at the trial. Here he thought that there were no such 
disputed facts, and that the question could be dealt with without amendment. 
Lawrence, L.J., on the assumption that mutual mistake was not pleaded, thought 
that all the facts relevant to mutual mistake had been fully investigated and 
ascertained at the trial, and that the objection was a mere technical objection 
without merits. Greer, L.J., thought that mutual mistake was sufficiently 
pleaded. I think it is sufficient to say for present purposes that it seems to me 
clear, when the pleadings and particulars are examined; that the pleading was 
confined to unilateral mistake. In these circumstances the judge on a trial with 
a jury has, without consent of the parties, no jurisdiction to determine issues of 
fact not raised by the pleadings; nor, in my opinion, would a general consent to 
determine issues not decided by the jury include a power without express further 
consent after the jury had been discharged to amend pleadings so as to raise further 
issues of fact. Similarly, the powers of the Court of Appeal which, under Order 58, 
r. 4, are wider than those of the judge, are limited in the case of trials by jury to 
determining issues of fact in cases where only one finding by a jury could be 
allowed to stand. Further, I think that the Court of Appeal cannot without 
amendment decide a case upon an unpleaded issue of law which depends upon an 
unpleaded issue of fact. If the issue of fact can be fairly determined upon the 
existing evidence they may of course amend; but in any such case amendment 
appears to me to be necessary. In this House in the course of the hearing an 
amendment was tendered by the plaintiffs which did aver a mutual mistake. In 
the view that I take of the whole case it becomes unnecessary to deal finally with 
the appellants’ complaint that the points upon which the plaintiffs succeeded were 
not open to them. I content myself with saying that much may be said for that 
contention. 

Two points present themselves for decision. (i) Was the agreement of March 19, 
1929, void by reason of a mutual mistake of Mr. D’Arcy Cooper and Mr. Bell? 
(ii) Could the agreement of March 19, 1929, be avoided by reason of the failure of 
Mr. Bell to disclose his misconduct in regard to the cocoa dealings? The rules of 
law dealing with the effect of mistake on contract appear to be established with 
reasonable clearness. If mistake operates at all it operates so as to negative or in 
some cases to nullify consent. The parties may be mistaken in the identity of the 
contracting parties, or in the existence of the subject-matter of the contract at the 
date of the contract, or in the quality of the subject-matter of the contract. These 
mistakes may be by one party, or by both, and the legal effect may depend upon the 
class of mistake above mentioned. Thus a mistaken belief by A that he is con- 
tracting with B, whereas in fact he is contracting with C, will negative consent 
where it is clear that the intention of A was to contract only with B. So the 
‘agreement of A and B for the purchase of a specific article is void if in fact the 
article had perished before the date of sale. In this case, though the parties in 
fact were agreed about the subject-matter, yet a consent to transfer or take delivery 
of something not existent is deemed useless, the consent is nullified. As codified 
in the Sale of Goods Act, 1893, the contract is expressed to be void if the seller 
was in ignorance of the destruction of the specific chattel. I apprehend that if the 
seller with knowledge that a chattel was destroyed purported to sell it to a pur- 
chaser, the latter might sue for damages for non-delivery though the former could 
not sue for non-acceptance, but I know of no case where a seller has so committed 
himself. This is a case where mutual mistake certainly and unilateral mistake by 
the seller of goods will prevent a contract from arising. Corresponding to ott 
as to the existence of the subject-matter is mistake as to title in cases where 
unknown to the parties the buyer is already the owner of that which the es 
purports to sell him. The parties intended to effectuate a transfer of se hae ip; 
such a transfer is impossible; the stipulation is naturali ratione sara - is 
the case of Cooper v. Phibbs (13), where A agreed to take a lease of a fishery from 
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B, though, contrary to the belief of both parties at the time, A poe iontin ~ a 
of the fishery and B appears to have had no title at all. To such a — 25 
Westsury applied the principle that, if parties contract under a pa peg? 
and misapprehension as to their relative and respective rights, the result is ‘a 
the agreement is liable to be set aside as having proceeded upon a common mistake. 
Applied to the context the statement is only subject to the criticism that the agree- 
ment would appear to be void rather than voidable. Applied to mistake as to 
rights generally it would appear to be too wide. Even where the vendor has no 
title, though both parties think he has, the correct view would appear to be that 
there is a contract, but that the vendor has either committed a breach of a stipula- 
tion as to title or is not able to perform his contract. The contract is unenforceable 
by him, but is not void. Mistake as to quality of the thing contracted for raises 
more difficult questions. In such a case a mistake will not affect assent unless it 
is the mistake of both parties and is as to the existence of some quality which 
makes the thing without the quality essentially different from the thing as it was 
believed to be. Of course it may appear that the parties contracted that the article 
should possess the quality which one or other or both mistakenly believed it to 
possess. But in such a case there is 9 contract and the inquiry is a different one, 
being whether the contract as to quality amounts to a condition or a warranty, a 
different branch of the law. The principles to be applied are to be found in two 
cases which, so far as my knowledge goes, have always been treated as authoritative 
expositions of the law. 

The first is Kennedy v. Panama, New Zealand and Australian Royal Mail Co. 
(11). In that case the plaintiff had applied for shares in the defendant company 
on the faith of a prospectus which stated falsely but innocently that the company 
had a binding contract with the government of New Zealand for the carriage of 
mails. On discovering the true facts the plaintiff brought an action for the recovery 
of the sums that he had paid on calls. The defendants brought a cross-action for 
further calls. Buacksurn, J., in delivering the judgment of the court (CockBuRN, 
C.J., and Buackpurn, Meutor, and SHee, JJ.), said (L.R. 2 Q.B. at p. 586): 


“The only remaining question is one of much greater difficulty. It was con- 
tended by Mr. Mellish, on behalf of Lord Gilbert Kennedy, that the effect of 
the prospectus was to warrant to the intended shareholders that there really 
was such a contract as is there represented, and not merely to represent that 
the company bona fide believed it; and that the difference in substance between 
shares in a company with such a contract and shares in a company whose 
supposed contract was not binding, was a difference in substance in the nature 
of the thing; and that the shareholder was entitled to return the shares as 
soon as he discovered this, quite independently of fraud, on the ground that 
he had applied for one thing and got another. And, if the invalidity of the 
contract really made the shares he obtained different things in substance from 
those which he applied for, this would, we think, be good law. The case would 
then resemble Gompertz v. Bartlett (14) and Gurney v. Womersley (15), where 
the person, who had honestly sold what he thought a bill without seonate to 
him, was nevertheless held bound to return the price on its turning out that 
the supposed bill was a forgery in the one case and void under the stamp laws 
in the other; in both cases the ground of the decision being that ried reet: 
pie ls was not the thing paid for. A similar principle was acted on in 
ps Case (16). There is, however, a very important difference between cases 
where a contract may be rescinded on account of fraud, and those in deka 
may be rescinded on the ground that there is a difference in substance between 
the thing bargained for and that obtained. It is enough to show that th 
yee co representation as to any part of that which indueed the ane 
into e contract which he seeks to rescind; but where there has b 
an innocent misrepresentation or misapprehensi i pices 
rescission unless it is such as to show aul ae ie ‘sccgteeea ea “ 
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oats. 
delivered and damages for not accepting oats bargained and sold. Cocxnurn, C. 
(L.R. 6 Q.B. at p. 604), cites Srory on Contracts as follows: 
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substance between what was supposed to be and what was taken, so as to 
constitute a failure of consideration. For example, where a horse is bought 
under a belief that it is sound, if the purchaser was induced to buy by a 
fraudulent representation as to the horse’s soundness, the contract may be 
rescinded. If it was induced by an honest misrepresentation as to its sound- 
ness, though it may be clear that both vendor and purchaser thought that they 
were dealing about a sound horse and were in error, yet the purchaser must 
pay the whole price, unless there was a warranty; and even if there was a 
warranty, he cannot return the horse and claim back the whole price, unless 
there was a condition to that effect in the contract: Street v. Blay (17).”’ 


29 


The court came to the conclusion in that case that, though there was a misappre- 
hension as to that which was a material part of the motive inducing the applicant 
to ask for the shares, it did not prevent the shares from being in substance those 
he applied for. 


The next case is Smith v. Hughes (12), the well-known case as to new and old 


“Story, J., in his work on Contracts (vol. 1, s. 516), states the law as to 
concealment as follows: 


‘The general rule, both of law and equity, in respect to concealment, is that 
mere silence with regard to a material fact, which there is no legal obligation 
to divulge, will not avoid a contract, although it operates as an injury to the 
party from whom it is concealed. Thus [he goes on to say (s. 517)], 
although a vendor is bound to employ no artifice or disguise for the purpose 
of concealing defects in the article sold, since that would amount to a positive 
fraud on the vendee; yet under the general doctrine of caveat emptor, he is 
not, ordinarily, bound to disclose every defect of which he may be cognisant, 
although his silence may operate virtually to deceive the vendee. But [he 
continues (s. 518)], an improper concealment or suppression of a material 
fact, which the party concealing is legally bound to disclose, and of which 
the other party has a legal right to insist that he shall be informed, is 
fraudulent, and will invalidate a contract.’ 
Further, distinguishing between extrinsic circumstances affecting the value 
of the subject-matter of a sale, and the concealment of intrinsic circumstances 
appertaining to its nature, character, and condition, he points out (s. 519) that 
with reference to the latter, the rule is 
‘that mere silence as to anything which the other party might by proper 
diligence have discovered, and which is open to his examination, is not 
fraudulent, unless a special trust or confidence exist between the parties, or 
be implied from the circumstances of the case.’ 


In the doctrine thus laid down I entirely agree.”’ 


In a further passage he says (L.R. 6 Q.B. at p. 606): 


“Tt only remains to deal with an argument which was pressed upon us, that 
the defendant in the present case intended to buy old oats, and the plaintiff to 
sell new, so the two minds were not ad idem; and that consequently there was 
no contract. This argument proceeds on the fallacy of confounding what was 
merely a motive operating on the buyer to induce him to buy with one of the 
essential conditions of the contract. Both parties were agreed as to the sale 
and purchase of this particular parcel of oats. The defendant believed the 
oats to be old, and was thus induced to agree to buy them, but he omitted to 
make their age a condition of the contract. All that can be said is, that the 
two minds were not ad idem as to the age of the oats; they certainly were 
ad idem as to the sale and purchase of them. Suppose a person to buy a horse 
without a warranty, believing him to be sound, and the horse turns out 


The action was in the county court, and was for the price of oats sold and 
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unsound, could it be contended that it would be open to him to say ene — 
had intended to buy a sound horse, and the seller to sell an unsound one, is 
contract was void, because the seller must have known from the . e 
buyer was willing to give, or from his general habits as a buyer © orses, 
that he thought the horse was sound. The cases are exactly parallel. 


Biackpurn, J., said (L.R. 6 Q.B. at p. 606) : 


“In this case I agree that on the sale of a specific article, unless there be a 
warranty making it part of the bargain that it possesses some particular quality, 
the purchaser must take the article he has bought though it does not possess 
that quality. And I agree that even if the vendor was aware that the 
purchaser thought that the article possessed that quality, and would not have 
entered into the contract unless he had so thought, still the purchaser is bound, 
unless the vendor was guilty of some fraud or deceit upon him, and that a 
mere abstinence from disabusing the purchaser of that impression is not fraud 
or deceit; for, whatever may be the case in a court of morals, there is no legal 
obligation on the vendor to inform the purchaser that he is under a mistake, 
not induced by the act of the vendor.”’ 


The court ordered a new trial. It is not quite clear whether they considered that 
if the defendants’ contention was correct the parties were not ad idem or there 
was a contractual condition that the oats sold were old oats. In either case the 
defendant would succeed in defeating the claim. 

In these cases I am inclined to think that the true analysis is that there is a 
contract, but that the one party is not able to supply the very thing, whether goods 
or services, that the other party contracted to take, and, therefore, the contract is 
unenforceable by the one if executory, while, if executed, the other can recover 
back money paid on the ground of failure of the consideration. 

We are now in a position to apply to the facts of this case the law as to mistake 
so far as it has been stated. The agreement which is said to be void is the agree- 
ment contained in the letter of March 19, 1929, that Bell would retire from the 
board of the Niger Co. and its subsidiaries, and that in consideration of his doing 
so Levers would pay him as compensation for the termination of his agreements 
and consequent loss of office the sum of £30,000 in full satisfaction and discharge 
of all claims and demands of any kind against Lever Bros., the Niger Co., or its 
subsidiaries. The agreement which, as part of the contract, was terminated, had 
been broken so that it could be repudiated. Is an agreement to terminate a broken 
contract different in kind from an agreement to terminate an unbroken contract, 
assuming that the breach has given the one party the right to declare the contract 
at an end? JI feel the weight of the respondents’ contention that a contract imme- 
diately determinable is a different thing from a contract for an unexpired term 
and that the difference in kind can be illustrated by the immense price of release 
from the longer contract as compared with the shorter. And I agree that an agree- 
ment to take an assignment of a lease for five years is not the same thing as to 
take an assignment of a lease for three years, still less a term for a few months. 
ae on the whole I have come to the conclusion that it would be wrong to decide 

at an agreement to terminate a definite specified contract is void if it turns out 
that the contract had already been broken and could have been terminated other- 
as Pea og ieee is cae identical contract in both cases; and the party 
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representation or warranty. A agrees to take on lease or to buy from B an 
unfurnished dwelling-house. The house is in fact uninhabitable. A would never 
have entered into the bargain if he had known the fact. A has no remedy: and 
the position is the same whether B knew the fact or not, so long as he made no 
representation or gave no warranty. A buys a roadside garage business from B 
abutting on a public thoroughfare: unknown to A, but known to B, it has already 
been decided to construct a by-pass road which will divert substantially the whole 
of the traffic from passing A’s garage. Again A has no remedy. All these cases 
involve hardship on A and benefit B, as most people would say, unjustly. They 
can be supported on the ground that it is of paramount importance that contracts 
should be observed: and that if parties honestly comply with the essentials of the 
formation of contracts, i.e., agree in the same terms on the same subject-matter 
they are bound: and must rely on the stipulations of the contract for protection 
from the effect of facts unknown to them. 

This brings the discussion to the alternative mode of expressing the result of a 
mutual mistake. It is said that in such a case as the present there is to be implied 
a stipulation in the contract that a condition of its efficacy is that the facts should 
be as understood by both parties, namely, that the contract would not be termi- 
nated till the end of the current term. The question of the existence of conditions 
express or implied is obviously one that affects not the formation of contract, but 
the investigation of the terms of the contract when made. A condition derives its 
efficacy from the consent of the parties express or implied. They have agreed, but 
on what terms? One term may be that unless the facts are or are not of a par- 
ticular nature, or unless an event has or has not happened, the contract is not to 
take effect. With regard to future facts such a condition is obviously contractual. 
Till the event occurs the parties are bound. Thus the condition (the exact terms 
of which need not here be investigated) that is generally accepted as underlying the 
principle of the frustration cases is contractual: an implied condition. Counsel for 
the respondents formulated for the assistance of your Lordships a proposition which 
should be recorded : ‘‘Whenever it is to be inferred from the terms of a contract or 
its surrounding circumstances that the consensus has been reached upon the basis 
of a particular contractual assumption, and that assumption is not true, the contract 
is avoided; i.e., it is void ab initio if the assumption is of present fact and it ceases 
to bind if the assumption is of future fact.’’ I think few would demur to this state- 
ment, but its value depends upon the meaning of ‘‘a contractual assumption’’ and 
also upon the true meaning to be attached to ‘‘basis,’’ a metaphor which may 
mislead. When used expressly in contracts—for instance, in policies of insurance 
which state that the truth of the statements in the proposal is to be the basis of 
the contract of insurance—the meaning is clear. The truth of the statements is 
made a condition of the contract which, failing the contract, is void unless the 
condition is waived. The proposition does not amount to more than this, that, if 
the contract expressly or impliedly contains a term that a particular assumption is 
a condition of the contract, the contract is avoided if the assumption is not true. 
But we have not advanced far on the inquiry how to ascertain whether the contract 
does contain such a condition. Various words are to be found to define the state 
of things which makes a condition. ‘‘In the contemplation of both parties funda- 
mental to the continued validity of the contract,’’ ‘‘a foundation essential to its 
existence,’’ and ‘‘a fundamental reason for making it,’’ are phrases found in the 
important judgment of Scrurron, L.J., in the present case. The first two phrases 
appear to me to be unexceptionable. They cover the case of a contract to serve 
in a particular place, the existence of which is fundamental to the service, or to 
procure the services of a professional vocalist whose continued health is essential 
to performance. But ‘‘a fundamental reason for making a contract may with 
respect be misleading. The reason of one party only is presumedly not intended, 
but in the cases that I have above suggested of the sale of a horse or of a picture, 
it might be said that the fundamental reason for making the contract was the belief 
of both parties that the horse was sound or the picture an old master, yet in neither 
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ease would the condition as I think exist. Nothing is more wenn ee Z 
allow oneself liberty to construct for the parties contracts which they vie dee: 
terms made by importing implications which would appear to make the con 
more business-like or more just. The implications to be made are to be no more 
than are ‘‘necessary”’ for giving business efficacy to the transaction ; and it ee 
to me that as to both existing facts and future facts a condition should not be 
implied unless the new state of facts makes the contract something different in 
kind from the contract in the original state of facts. Thus in Krell v. Henry (18) 
({1903] 2 K.B. at p. 754) VaucHan Witirams, L.J., finds that the subject of the 
contract was ‘“‘rooms to view the procession’’; the postponement, therefore, made 
the rooms not rooms to view the procession. This also is the test finally chosen by 
Lorp Sumner in Bank Line, Ltd. v. Arthur Capel & Co. (19), agreeing with Lorp 
Dunepin in Metropolitan Water Board v. Dick, Kerr & Co., Lid. (20) ({1918] A.C. 
at p. 128), where, dealing with the criterion for determining the effect of inter- 
ruption in “‘frustrating’’ a contract, Lorp DUNEDIN says : 


‘‘An interruption may be so long as to destroy the identity of the work or 
service, when resumed, with the work or service when interrupted.”’ 


We, therefore, get a common standard for mutual mistake, and implied conditions 
whether as to existing or as to future facts. Does the state of the new facts destroy 
the identity of the subject-matter as it was in the original state of facts? To apply 
the principle to the infinite combinations of facts that arise in actual experience 
will continue to be difficult; but if this case results in establishing order in what 
has been a somewhat confused and difficult branch of the law it will have served 
a useful purpose. I have already stated my reasons for deciding that in the present 
case the identity of the subject-matter was not destroyed by the mutual mistake, 
if any, and I need not repeat them. 

It now becomes necessary to deal with the second point of the plaintiffs, namely, 
that the contract of March 19, 1929, could be avoided by them in consequence of 
the non-disclosure by Bell of his misconduct as to the cocoa dealings. Fraudulent 
concealment has been negatived by the jury; this claim is based upon the conten- 
tion that Bell owed a duty to Levers to disclose his misconduct, and that in default 
of disclosure the contract was voidable. Ordinarily the failure to disclose a 
material fact which might influence the mind of a prudent contractor does not give 
the right to avoid the contract. The principle of caveat emptor applies outside 
contracts of sale. There are certain contracts, expressed by the law to be contracts 
of the utmost good faith, where material facts must be disclosed; if not the contract 
is voidable. Apart from special fiduciary relationships contracts for partnership 
and contracts of insurance are the leading instances. In such cases the duty does 
not arise out of contract; the duty of a person proposing an insurance arises before 
a contract is made, so of an intending partner. Unless this contract can be brought 
within this limited category of contracts uberrimae fidei it appears to me that this 
ground of defence must fail. I see nothing to differentiate this agreement from 
the ordinary contract of service; and I am aware of no authority which places 
contracts of service within the limited category that I have mentioned. It seems 
to me clear that master and man negotiating for an agreement of service are as 
unfettered as in any other negotiation. Nor can I find in the relation of master 
and servant when established anything that places agreements between them within 
the protected category. It is said that there is a contractual duty of the servant 
to disclose his past faults. I agree that the duty in the servant to protect his 
master’s property may involve the duty to report a fellow-servant whom he knows 
‘ale go eae ci that property. The servant owes a duty not to steal, 
Port a ye is : ere be a duty to confess that he has stolen? 
era aig 7) ats ec a duty would be a departure from the well- 
sane! poo : a . tie would be to create obligations entirely outside 
ieee, pris ag ‘Ne parties concerned. If a man agrees to raise his 
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secret commission from the wine merchant; and, if the master discovers it, can 
he, without dismissal or after the servant has left, avoid the agreement for the 
increase in salary and recover back the extra wages paid? If he gives his cook a 
month's wages in lieu of notice can he, on discovering that the cook has been 
pilfering the tea and sugar, claim the return of the month’s wages? I think not. 
He takes the risk; if he wishes to protect himself he can question his servant, and 
will then be protected by the truth or untruth of the answers. I agree with the 
view expressed by Avory, J., in Healey v. Société Anonyme I’rangaise Rubastic 
(21) on this point. It will be noticed that Bell was not a director of Levers, and 
with respect I cannot accept the view of Greer, L.J., that, if he was in a fiduciary 
relationship to the Niger Co., he was in a similar fiduciary relationship to the 
shareholders, or to the particular shareholders (Levers) who held 99 per cent. of 
the shares. Nor do I think that it is alleged or proved that in making the agree- 
ment of March 19, 1929, Levers were acting as agents for the Niger Co. In the 
matter of the release of the service contract and the payment of £30,000 they were 
acting quite plainly for themselves as principals. It follows that on this ground 
also the claim fails. 

The result is that in the present case servants unfaithful in some of their work 
retain large compensation which some will think they do not deserve. Neverthe- 
less, it is of greater importance that well-established principles of contract should 
be maintained than that a particular hardship should be redressed; and I see no 
way of giving relief to the plaintiffs in the present circumstances except by con- 
fiding to the courts loose powers of introducing into contracts terms which would 
serve only to introduce doubt and confusion where certainty is essential. I think, 
therefore, that the appeal should be allowed, and I agree with the order to be 
proposed by my noble and learned friend Lorp BuanessurGH. 





LORD THANKERTON.—The detailed facts of this case have been sufficiently 
stated already by your Lordships. The findings of the jury were accepted by all 
parties, who were also agreed that the court should have leave to draw inferences 
of fact generally. The two main contentions between the parties are whether the 
agreements of March, 1929, are liable to be set aside (a) on the ground of mutual 
mistake or error, or (b) by reason of the non-disclosure of material facts by the 
appellants, whereby Lever Bros. were induced to enter into these agreements. 
The judgment of both courts below was unanimously against the appellants on the 
first point, and, while Wricut, J., expressed no opinion, the Court of Appeal was 
also unanimously against the appellants on the second point, though the first point 
was sufficient for their disposal of the case. The appellants, however, must succeed 
on both points in order to succeed in their appeal. Both these points raise impor- 
tant questions of principle and I regret to find myself unable to agree with the 
conclusions of the courts below on either point. In this view, it is unnecessary 
for me to deal with the two further questions, namely, whether the first point is 
open to the respondents on the pleadings and the course of procedure, and whether 
the obligation in Mr. Bell’s service agreement as to payment by Lever Bros. of 
the premiums on an endowment policy remains binding, despite the setting aside 
of the agreement of March, 1929. . 

The findings of the jury establish that the appellants’ four cocoa transactions in 
November and December, 1927, constituted a breach of contract or duty towards 
the respondents, which would have entitled Lever Bros. to terminate the appel- 
lants’ contracts of service either in January, 1928, or March, 1929, and that Lever 
Bros. would have exercised such right at either of these dates. The jury also 
found that the Niger Co. would have been entitled to dismiss the appellants from 
their positions as chairman and vice-chairman respectively on either of these dates 
and would have done so. The jury further found that Lever Bros. entered into 
the agreements of March, 1929, in ignorance of these transactions of the appellants 
and that, if Lever Bros. had known of them, they would not have entered into these 
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agreements. As regards the state of the appellants’ mind, the question and answer 
g H,. Ag 


was as follows: 


“At the date of the respective interviews prior to these agreements, ee 
defendant Bell or the defendant Snelling in mind their acts in respect of these 


: ee 
transactions ? 


to which the jury’s answer was “‘No.”’ By their ie e. ies? 
acquitted the appellants of inducing Lever Bros. to enter a e etnies atts 
March, 1929, by fraudulent mane ae tse eh of faithful and honest service or by 
; sealment of their cocoa transactions. 
ek dar to deal first with the question whether the iar fe 
a duty to disclose their cocoa transactions to Lever pe ioe: Sears ri 
agreements of March, 1929. If there was such ce. duty, t spite sae i _ 
failure to disclose—though innocent—amounted to a misrepresentation as 
material facts which induced Levers Bros. to enter into these agreements, and 
which would entitle the latter to rescind them. The learned judges of the Court of 
Appeal appear to regard the duty to disclose as arising at the time of negotiating 
the contract, but I am unable to see that any such duty could arise out of the 
circumstances of these agreements. In my opinion, the first question must be 
whether the appellants incurred a duty to disclose these transactions at the time 
that they were completed. The failure to account for the profits to the Niger Co. 
on which some of the learned judges lay stress, was an integral part of the breach 
of duty to that company. The applicants had just as much—or just as little—right 
to continue drawing their salaries without disclosure as they had to negotiate two 
years later for the commutation of these same salaries. In truth, the negotiations 
in March, 1929, were at arm’s length, and not on the footing of the relationship of 
master and servant, but for the termination of that relationship, and, if there was 
not an already existing breach of an obligation to disclose, I am unable to see how 
the circumstances of the agreements of March, 1929, could be held to create such 
an obligation. In the absence of fraud, which the jury has negatived, I am of 
opinion that neither a servant nor a director of a company is legally bound forth- 
with to disclose any breach of the obligations arising out of the relationship, so as 
to give the master or the company the opportunity of dismissal; on subsequent 
discovery, the master or company will not be entitled to hold the dismissal as 
operating from the date of the breach, but will be liable for wages or salary earned 
by the servant during the intervening period. In my opinion, Healey v. Société 
Anonyme Francaise Rubastic (21), which was the case of the managing director of 
a company, was rightly decided. There may well be cases in which the conceal- 
ment of the misconduct amounts to a fraud on the master or company, but the jury 
have excluded that view in the present case. The other cases to which we were 
referred relate to a duty to disclose all material facts on formation of a contract, 
and form exceptions to the general rule, which does not impose such a duty. The 
most familiar of these exceptions is found in the case of policies of insurance, as 
to which Biacxsurn, J., says in Fletcher v. Krell (22), ‘“‘mercantile custom has 
established the rule with regard to concealment of material facts in policies of 
insurance, but in other cases there must be an allegation of moral guilt or fraud.”’ 
Other exceptions are found in cases of trustee and cestui que trust and of a com- 
pany issuing a prospectus and an applicant for shares, but the number of exceptions 
is limited, and no authority has been cited which extends the exceptions to cover a 
case such as the present. Accordingly, I am of opinion that the appellants had 
no legal duty to disclose their cocoa transactions either at the time of their com- 
mission or in negotiation for the agreements of March, 1929. 
Turning next to the question of mutual error or mistake, I think 
dents’ contention may be fairly stated as follows, n 
agreements of March, 1929, all parties proceeded on 
the appellants’ service agreements were not liable 
Lever Bros. by reason of the appellants’ mise 
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mistake involved the actual subject-matter of the agreements, and did not merely 
relate to a quality of the subject-matter. The cases on this branch of the law are 
numerous, and, in seeking the principle on which they rest, I will at first confine 
my attention to those which relate to innocent mutual mistake on formation of the 
contract, as it appears to me that the cases relating to facts arising subsequently 
to the formation of the contract may be found to rest on a somewhat different 
principle. But, first, let me define the exact position as at the date of the agree- 
ments of March, 1929. The service agreements of both appellants were then 
existing as binding legal contracts, although it was in the power of Lever Bros., 
had they then known of the appellants’ breach of contract, to have terminated the 
contracts; but, until the exercise of such power, the contracts remained binding. 
It is also clear that an essential purpose of the agreements of March, 1929, was to 
secure the termination of these service agreements. The mistake was not as to 
the existence of agreements which required termination—for such did exist—but as 
to the possibility of terminating them by other means. A clear exposition of the 
principles to be applied in such a case as the present is to be found in the judgment 
of the Court of Queen’s Bench (Cocxsurn, C.J., Biackpurn, Mettor and Sues, 
JJ.), in Kennedy v. Panama, New Zealand and Australian Royal Mail Co. (11), 
delivered by Buacxsury, J., who, as Lorp Buacksern, re-affirmed this opinion in 
1881 in Mackay v. Dick (23) (6 App. Cas. at p- 265). In Kennedy's Case (11) the 
plaintiff had taken shares in a further issue of capital by the Panama Co., being 
induced by a statement in the prospectus that the purpose of the issue was to enable 
the company to carry out a contract recently entered into with the government of 
New Zealand for the carriage of mails. That contract had been made with the 
agent of the New Zealand government, both parties believing that he had authority 
to make it; but it turned out that he had no such authority, and the government 
refused to ratify it. Having failed on the charge of fraud and deceit against the 
directors of the company for making the statements in the prospectus, the plaintiff 
submitted a second contention, which is stated in the judgment as follows (L.R. 2 
Q.B. at p. 586): 

“It was contended . . . that the effect of the prospectus was to warrant to 
the intended shareholders that there really was such a contract as is there 
represented, and not merely to represent that the company bona fide believed 
it; and that the difference in substance between shares in a company with such 
a contract and shares in a company whose supposed contract was not binding, 
was a difference in substance in the nature of the thing; and that the share- 
holder was entitled to return the shares as soon as he discovered this, quite 
independently of fraud, on the ground that he had applied for one thing and 
got another. And, if the invalidity of the contract really made the shares he 
obtained different things in substance from those which he applied for, this 
would, we think, be good law. The case would then resemble Gompertz v. 
Bartlett (14) and Gurney v. Womersley (15), where the person, who had 
honestly sold what he thought a bill without recourse to him, was nevertheless 
held bound to return the price on its turning out that the supposed bill was a 
forgery in the one case, and void under the stamp laws in the other; in both 
eases the ground of the decision being that the thing handed over was not the 


thing paid for.”’ 
The respondents’ contention in the present appeal is in effect the same as the above 
contention; they maintain that the service agreements surrendered to them are 
not the service agreements paid for, in respect that they were immediately defeasible 
by them. Buracxpurn, J., proceeds (L.R. 6 Q.B. at p. 587) : 


“There is, however, a very important difference between cases: where a 
contract may be rescinded on account of fraud, and those in which it may be 
rescinded on the ground that there is a difference in substance between the 
thing bargained for and that obtained. It is enough to show that there was 
a fraudulent representation as to any part of that which induced the party to 


36 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


but where there has been 
it does not authorise a 
a complete difference in 


enter into the contract which he seeks to rescind ; 
an innocent misrepresentation or misapprehension, 
rescission unless it is such as to show that there is : 
substance between what was supposed to be and what was taken, so as to 
constitute a failure of consideration. For example, where a horse is bought 
under a belief that it is sound, if the purchaser was induced to buy by a 
fraudulent representation as to the horse’s soundness, the contract may be 
rescinded. If it was induced by an honest misrepresentation as to its sound- 
ness, though it may be clear that both vendor and purchaser thought that they 
were dealing about a sound horse and were in error, yet the purchaser must 
pay the whole price, unless there was a warranty.”’ | 

After referring to the passages in the Dicesr or Crviz Law and the way the 

question is there mooted, BLACKBURN, J., S&YS: 


“The answers given by the great jurist quoted are to the effect, that if there 
be misapprehension as to the substance of the thing there is no contract; but 
if it be only a difference in some quality or accident, even though the mis- 
apprehension may have been the actuating motive to the purchaser, yet the 
contract remains binding. . . . And, as we apprehend, the principle of our law 
is the same as that of the civil law.’’ 

This passage makes clear that it is not enough for the purchaser to prove that 
the misapprehension was the inducing cause to him and that, if he had known, he 
would not have entered into the contract. The earlier passage as to the sale of an 
unsound horse also shows that it is not enough that a grossly excessive price has 
been paid for a bad article. In that case it was held that the shares obtained by 
Kennedy in the company were not substantially different things, but that the case 
was analogous to that of the horse supposed to be sound. It is pointed out in 
Kennedy's Case (11) that, if the directors had known that the contract was not 
valid, the contract might have been avoided on the ground of a fraudulent mis- 
representation. In the present case, there being no obligation to disclose, the 
appellants, if they had had their misconduct in mind, would have been entitled to 
say nothing about it, and the respondents, in the absence of fraud, would have been 
bound by the contracts, even though, if they had known, they would not have 
entered into the contracts, but would have terminated the service agreements. I 
have difficulty in seeing how the fact that the appellants did not remember at the 
time is to put the respondents in a better position. The phrase ‘‘underlying assump- 
tion by the parties,’’ as applied to the subject-matter of a contract, may be too 
widely interpreted so as to include something which one of the parties had not 
necessarily in his mind at the time of the contract; in my opinion, it can only 
properly relate to something which both must necessarily have accepted in their 
minds as an essential and integral element of the subject-matter. In the present 
case, however probable it may be, we are not necessarily forced to that assumption. 
pine gi ee ac good illustration, for both parties must necessarily have 
lease and that the cae eas ee — a a ee 
See julred a lease; Lorp Westsury says (L.R. 2 H.L. at 

“the respondents believed themselves to be 

petitioner believed that he was a str 

the agreement cannot stand.”’ 


In Scott v. Coulson (10) it was common ground that at the date of the contract 
for sale of the life policy both parties supposed the assured to be alive, the result 
‘ite a as plaintiffs were willing to accept as the best price they could get for 
a lcy a sum slightly in advance of its surrender value and very much below 

1e sum due on the death of the assured. As a matter of fact the assured was dead 
It was, therefore, clear that the subject-matter of the contract was a policy till 
current with a surrender value and that, accordinely, the apes outa: did a 
exist at the date of the contract. Couturier vy. Hastie (24), where the cargo sold 
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was held not to have existed at the date of sale, and Strickland v. Turner (9), where 
the annuitant was in fact dead at the date of sale of the annuity, were cases where 
the subject-matter was not in existence at the date of the contract. There are 
many other cases to the same effect, but I think that it is true to say that in all 
of them it either appeared on the face of the contract that the matter as to which 
the mistake existed was an essential and integral element of the subject-matter of 
the contract or it was an inevitable inference from the nature of the contract that 
all the parties so regarded it. In the present case the terms of the contracts throw 
no light on the question, and, as already indicated, I do not find sufficient material 
to compel the inference that the respondents, at the time of the contract, regarded 
the indefeasibility of the service agreements as an essential and integral element 
in the subject-matter of the bargain. The range of authorities relating to some 
alteration in circumstances subsequent to the date of the contract do not, in my 
opinion, raise a question of mutual error or mistake; in them the formation of the 
contract is complete and binding, but subsequent events arise which critically 
affect the contract, but whose occurrence has not been provided for in the contract. 
However it may be stated, when relief from the contract is given, the court, as it 
appears to me, rests such relief on an implied condition which forms part of a 
complete and binding contract, but which, on the happening of certain events, 
terminates the contract. ‘These authorities appear to me, therefore, to have no 
bearing on the question of error or mistake as rendering a contract void owing to 
failure of consideration. Accordingly, I am of opinion that the appellants are 
entitled to succeed in their appeal and that the judgments of the courts below, so 
far as appealed against by them, should be reversed. I, therefore, concur in the 
motion to be proposed by my noble and learned friend Lorp BLANEsBurRGH. 


Appeal allowed. 

Solicitors: Birkbeck, Julius, Edwards & Co.; Pritchard, Englefield & Co., for 
Simpson, North, Harley & Co., Liverpool. 

[Reported by E. J. M. Cuartiy, Esq., Barrister-at-Law.] 


C. WILH. SVENSSONS TRAVARUAKTIEBOLAG v. CLIFFE 
STEAMSHIP CO. 


| Kine’s Bencu Drviston (Wright, J.), December 10, 11, 14, 15, 1931} 
[Reported [1932] 1 K.B. 490; 101 L.J.K.B. 521; 147 L.T. 12; 
37 Com. Cas. 83; 18 Asp.M.L.C. 284] 

Shipping — Charter party — Seaworthiness — Warranty —Ship seaworthy at begin- 
ning of loading—Cargo lost during loading — Liability of shipowner — 
“‘Loading’’—Inclusion of stowage—Exception clause—‘‘Accident to hull — 
Bulwarks broken during loading—‘‘At charterers’ risk’’—No exception of 
negligence. . 
Under a charterparty the defendants’ steamship was to proceed to specified 

ports and load pit props for delivery at a port on the east coast of England as 
ordered by the charterers. Under the charterparty a full deck-load of props 
was to be carried ‘‘at charterers’ risk, not exceeding what [the ship] can 
reasonably . . . carry.’’ The exception clause in the charterparty included, 
inter alia, ‘‘accidents to hull . . . even when occasioned by the negligence , 

of the .. . master . . . or other persons employed by the shipowner, or for 
whose acts he is responsible.’’ There was no exception of unseaworthiness. 
Loading had proceeded normally until only three or four slings of props had 
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to be taken on board. When these props had been slung aboard, but igs: 
of them had not been completed, the ship took a list to starboard, the wai 
carco shifted and broke the bulwarks, and part of the cargo was shot hg: 
dl lost. The ship then listed to port and the same thing happened = em 
port side. In an action by the charterers for damages for short delivery, a 
learned judge held on the evidence that at the beginning of the loading the 
ship was seaworthy, and that the loss was due to the negligence of the master. 

Held: (i) at the beginning of the loading the ship was seaworthy and the 
shipowners were not liable if it became unseaworthy before the completion of 
the loading; loading did not mean simply the reception of the cargo on board, 
but included the operation of stowage; and in the present case that operation 
had not been concluded ; a oa 

(ii) the words in the charterparty, “‘at charterers’ risk, whether read alone 
or in conjunction with the exception clause, did not in themselves contain any 
exception of negligence and so were subject to a limitation of negligence; 
therefore, they could be read with the exception clause, and the effect of so 
doing was to enable the shipowners to rely on the words ‘‘accidents to hull’’ 
in the exception clause ; 

and, therefore, the action must fail. 


Notes. Followed : Argonaut Navigation Co. v. Ministry of Food, [1949] 1 All E.R. 
160. Referred to: The Stranna, [1937] 1 All E.R. 458; Imperial Smelting Corpn., 
Ltd. v. Joseph Constantine S.S. Line, Ltd., [1941] 2 All E.R. 165. 

As to stipulations in a charterparty, see 830 Hatssury’s Laws (2nd Edn.) 315 
et seq., and as to readiness of ship to load, see ibid. 417 et seq. Tor cases see 
41 Dicest 407 et seq., 443 et seq. 
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Action in the Commercial List tried by Wricur, J. 


The defendants were the owners of the steamship Headcliffe. Under a charter- 
oe Aug. 3, 1929, the plaintiffs chartered the vessel, which was described 
Bs Ging of a carrying capacity 1,550 cubic fathoms, 10 per cent. more or less, to 
oe a - or two places in the Skelleftea district as ordered by the char- 
erers,’’ and t f arg ‘ops ali . 
there load a cargo of pit props and deliver the same at one port on 
the east coast of England, as ordered. By th 3 
Oe lee g » a - Dy the terms of the charterparty the vessel 
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ae = 2 . . . 
provided with a deck-load, at full freight, at charterers’ risk not exceeding 
what she can reasonably stow and carry.’ 


An exception clause, cl. 11, provided : 


“The act of God, enemies, restraints of princes and rulers, and perils of the 
sea excepted. Also fire, barratry of the master and crew, pirates, collisions, 
strandings and accidents of navigation, or latent defects in, or accidents to, 
hull and/or machinery, and/or boilers, always excepted, even when occasioned 
by the negligence, default, or error in judgment of the pilot, master, mariners, 
or other persons employed by the shipowner, or for whose acts he is responsible, 
not resulting, however, in any case from want of due diligence by the owner of 
the ship, or by the ship’s husband or manager.”’ 


The vessel loaded part of her cargo at Bjornsholmen and proceeded to Burea to 
ship the balance of the cargo. At Burea the accident happened whereby a sub- 
stantial part of the cargo was lost overboard and, being carried out to sea, could 
not be recovered. At the time of the accident the vessel had an under-deck cargo 
of 987 cubic fathoms and a deck-load of 514 cubic fathoms. The captain came 
aboard when the loading was nearly finished, on Sept. 2, 1929. At that time the 
vessel had a slight list to port—two or three degrees—and the captain was doubtful 
whether he ought to take in more cargo. There were, however, some props lying 
alongside which had been rafted down in the ordinary course, amounting to three 
or four slings of about one ton each which the stevedore asked should be taken 
aboard and put on the starboard side. The captain acceded to the request and 
went into his cabin, and, while he was in his cabin, where he had been joined by 
the chief officer, they heard the sound of timber falling overboard. The ship had 
taken a list to starboard, possibly hung for an appreciable time, and then the 
bulwarks in the forward part of the ship, where the loading was being completed, 
carried away on the starboard side and a large quantity of cargo was shot over- 
board. The ship then listed to port and the same thing happened on that side, the 
bulwarks on the port side carried away and cargo shot overboard. The cargo shot 
overboard was carried out to sea and lost. The charterers claimed for the value 
of the cargo so lost, and the questions raised were whether the cargo was lost by 
the unseaworthiness of the vessel, or, in the alternative, by the negligence of the 
master in the conduct of the loading, and, in either event, what was the position 
under the charterparty and the charterparty exceptions. 


Van den Berg, K.C., and H. Atkins for the charterers. 
Le Quesne, K.C., and Sir Robert Aske for the shipowners. 


WRIGHT, J., stated the facts, reviewed the evidence, held that the accident 
was due to the negligence of the captain in the conduct of the loading of the deck 
cargo, and that the ship was unseaworthy, owing to the deck cargo being excessive, 
and continued: What, then, are the consequences? In this charterparty there is 
no exception of unseaworthiness, and, therefore, if my finding that the ship was 
unseaworthy in the sense that she was at the moment in question unfit safely to 
load and to carry the cargo which was put on board amounts to a finding that there 
was a breach of warranty of seaworthiness, the charterers are entitled to recover. 
But the warranty of seaworthiness is not a continuing warranty. There is no 
suggestion here that at the beginning of the loading at Burea the ship was not 
seaworthy. The trouble which arose followed from acts done in the course of 
loading at Burea, and those acts in no way affected the fulfilment of the initial 
warranty when the loading began. It is, however, contended that at the moment 
of the casualty a new stage had begun—namely, the stage which comes on eer 
pletion of loading—and that the vessel, having entered upon that stage, for this 
purpose was unseaworthy, because the conditions which I have found to constitute 
unseaworthiness were in existence at the beginning of that stage, and, therefore, 
that the charterers must recover. That there are stages of unseaworthiness on a 
voyage is well established. In particular, it has been held that when a vessel is 
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loading in port the first stage is on the beginning of the operation of loading, and A 
the vessel must be at that stage fit to receive and hold the cargo under the con- 
ditions existing at the place of loading. When the loading is completed a new 
stage begins. Whether the next stage is one which involves the fitness of the 
vessel with the eargo on board to proceed on her voyage, or whether before that 
stage begins there is an intermediate stage at the beginning of which the vessel, 
though not fit to proceed on her voyage in the open sea, is still fit either to lie in B 
the port or to proceed down some sheltered waters before she enters on the open 
sea must, I think, depend on the circumstances of the case. If it were necessary 
here to decide the question, having regard to the fact that this vessel was loading 
in an open roadstead, which, at least in certain winds, might be very dangerous, 
and would proceed to sea at once when the loading was completed, it seems to me 
that the intermediate stage of waiting or of proceeding in sheltered waters ought @ 
not to be held to exist, because it appears to me undesirable to multiply unduly 
stages of unseaworthiness unless the circumstances of the case require it. But there 
can be no doubt that there is, in a case like this, for the purpose of the warranty 
of seaworthiness, the stage which begins at the commencement of the loading and 
ends on the completion of loading, whereupon a new stage for the warranty of 
seaworthiness will begin. D 
The latest case on that point is Reed ¢ Co. v. Page, Son, and Hast, Ltd. (1), and 
an earlier case is Wade v. Cockerline (2). In Wade v. Cockerline (2), VAUGHAN 
Wiurams, L.J., states the proposition, perhaps tentatively, in this way (10 
Com. Cas. at p. 120): 


“Tt may be that there is a warranty of fitness of the ship to receive the cargo, 

and it may be that, after the goods have been received and have been stowed, E 
before the ship sails away, there is a warranty that the ship is in such a 
condition as to be fitted safely to hold and keep the goods which have been 
stowed.”’ 


i . . . . 
VaueHan Wriuiams, L.J., did not consider it necessary to express a definite con- 
clusion on that point, because, as he went on to say, 


“in my opinion it is perfectly plain (in fact it is admitted) that this ship was 

in a condition which made her perfectly fitted for the reception of this cargo, 

and in my judgment, the accident which occurred, and which resulted in the 

loss of part of the timber which was being loaded, was an accident that occurred 

in this stage of the transaction—that is to say, in the course of the reception 

of the goods; and it matters not for the purposes of this decision what may be @ 
the warranty at the next stage, that is, at the stage when the stowed goods 
have to be held and taken care of after they have been been stowed.”’ 

He goes on to say: 


Ett my judgment it is perfectly plain that she was fitted to receive this cargo. 

And it is equally plain that the operation of reception had not come to an end, 

and that we need not, therefore, trouble ourselves as to what warranties would H 
arise at subsequent stages in the transaction.’ 


In Reed & Co. v. Page, Son, and East, Ltd. (1), the principles which are stated 
tentatively in Wade v. Cockerline (2) are stated clearly and affirmatively by the 
Court of Appeal, where it was held, in the words of Scrurron, L.J ((1927] 1K.B 
at p. 743), dined = 
that the barge was unseaworthy as a barge from the time loading finished ; 
unfit to lie in the river, and still more unfit to be towed.”’ . 
The question here is whether the case 
Reed & Co. v. Page, Son, and East (1). 
the stage had been reached when 


falls within Wade v. Cockerline (2) or 

ee That depends on the question whether 
e loading was completed. It h 
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ae < ii Pee means simply the reception of the goods on board, and the 

; ne last parcel of cargo which it is intended to load is placed on the vessel 
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the loading is completed notwithstanding the fact that some stowage may be 
necessary and may commonly be done. I do not think that that is the law. I 
think that in a case like this, and, indeed, in most cases, the mere reception or 
dumping down of the cargo on the ship does not involve the completion of loading, 
because, in my view, the operation of loading involves all that is required to put 
the cargo in a condition in which it can be carried. In this case the operation of 
stowing the cargo was comparatively simple. The pit props came up from the 
water in the ship’s slings and were slung on to the deck. Then the sling was 
released, but before it was released it was put in such a position that the props 
would fall in the proper direction—that is, lying fore and aft—and would more or 
less fall into their places. Some operation of stowing, however, was necessary in 
respect of each such sling—some props would not fall in the right position and 
would have to be straightened out, and the props generally would have to be 
arranged so that they would lie as closely as possible together with their round 
sides as neatly in contact as could be achieved. That was a small operation, no 
doubt, but it was done sling by sling before the next sling could come on board. 
It might only take one, two, three, or four minutes in respect of each sling load, 
but it was, in my judgment, a necessary part of the operation of loading. There 
‘has been some debate in and on the evidence whether that operation had actually 
been completed. On the whole, I am convinced that the operation of stowing the 
last sling load had not been performed, and, therefore, that the loading was not 
completed at the moment the accident happened. Indeed, it would be extremely 
artificial to hold that this accident occurred after the warranty that the ship was 
fit to receive and load the cargo had expired because, in my judgment, what caused 
the accident and all the trouble was the putting of these extra sling loads on board, 
and, in particular, the last sling load. It was the last straw, and it caused the ship, 
unstable as she was, to adopt the movement which led to the casualty. It seems to 
me that that happened, and must have happened, while the operation of loading 
was still in fieri. 

If it were necessary to decide the matter, but it is not, I should also hold that 
on the facts of this case the lashing was a necessary part of the operation of load- 
ing. The ship, as I have said, was lying in an open roadstead. Though the lashing 
is done by the crew, it is done immediately after the stevedores have finished their 
work—the crew were actually engaged in lashing the after-deck cargo when this 
accident occurred—and I think that it is an integral part of the operation of loading 
in the case of a vessel situated like this and lying with her deck cargo in an exposed 
roadstead. But it is not necessary to decide this point because I am satisfied that 
the operation of loading had not been completed, and that the second stage for the 
purpose of the warranty of seaworthiness had not been reached. I hold, theretore, 
that there was no breach of the warranty of seaworthiness, and the charterers are 
not entitled to recover on that ground. 

I have now, therefore, to consider the alternative claim based on the negligence 
of the officers of the ship. I have found that there was such negligence, and I 
must decide what effect is to be given to the exceptions in the charterparty. There 
are two exceptions to be considered. There is the exception “a deck-load at 
charterer’s risk,’’ and there is the series of exceptions contained in cl. 11. Counsel 
for the shipowners has contended that he is entitled to a wider protection by the 
former of these exceptions, and has submitted a very careful argument on that 
point. He relies on certain authorities, in particular on the language used by 
Bowen, L.J., in Burton & Co. v. English & Co. (3), where he says (12 Q.B.D. at 
p. 222): 

“Now the words we have to construe are these: after providing in the earlier 

part of the charterparty that the ‘ship is to load from the factors of the mer- 

chant a full and complete cargo,’ &c., &c., it states that ‘the steamer shall be 
provided with a deck-load if required at full freight, but at merchant 8 risk. 

Now that is clearly a stipulation in favour of the shipowners, and prima facie 
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them from the responsibility of some act of A 
their servants by which they would otherwise be bound, and from the incidents 
of some risk which otherwise would fall upon them as carriers and under their 
contract of carriage. It would, I think, clearly cover improper jettison, also 
it would cover negligence of the captain or crew, occasioning stranding or 
collision, and any other acts, if any there be, of the servants of the shipowners 
for which they would otherwise be responsible.” 


it seems to me meant to relieve 


That is a dictum, because it was not necessary for the decision. The claim in that 
case was a claim by the charterers against the shipowners for a general average 
contribution, and it was held by the Court of Appeal that that right of contribution 
was not affected by those words of exception. But the dictum was, I think, 
accepted as giving the construction of these words in Wade v. Cockerline (2), by C 
Kennepy, J., who says: 


“The true meaning of clauses of this kind in charterparties is always so far 
open to question that I hesitate to use any expression of strong confidence with 
regard to my own view, but it seems to me, as at present advised, that if it 
were necessary, to decide the point there is no reason why I should not hold 
that the words ‘at charterers’ risk’ cover the loss.”’ D 


Krnnepy, J., however, goes on to say: 


“T am content to rest my judgment upon cl. 7 [which is, substantially, if not 
entirely, identical with cl. 11 in this case]. It seems to me that this clause, 
apart from any other provision of the charterparty, affords a complete defence E 
for the defendants.”’ 


When the case went to the Court of Appeal there was an elaborate argument on 
this clause by Mr. Hamilton, as he then was, who contended that cl. 7 did not 
apply to the deck cargo at all, and that the words ‘‘at charterers’ risk’’ had to be 
construed as subject to a proviso that they were meant only to apply if the ship 
was not a cause of damage by negligence, especially as negligence was expressly F 
dealt with in cl. 7 of the charterparty. The Court of Appeal do not seem to have 
given any opinion on this argument, but, like the trial judge, they decided the case 

on the express terms of cl. 7, which they held applied. The learned reporter in 
his headnote says: ‘“‘Semble, the owners were also protected by the words ‘at 
charterer’s risk,’ ’’ but I think it difficult to find that in the judgments. 

The argument of counsel for the shipowners in the present case was based, apart G 
from arguments of principle, on these authorities, where, in no instance, was the 
opinion expressed necessary to the decision of the case. Before I can accede to 
the argument I must take into account various authorities in the main, if not «© 
entirely, subsequent to these decisions relied on. It is quite clear, in my judg- 
ment, on the authorities as they now stand, that the words ‘‘at charterer’s risk,”’ 
standing alone and apart from any other exception in the charterparty, do not H 
excuse the shipowner in the case of a loss due to the breach of warranty of sea- 
worthiness. That, if it needed authority, is clearly laid down by the Court of 
Appeal in The Galileo (4), and I do not find any reason to qualify that conclusion 
by anything that I find in the decision of the same case in the House of Lords. 
The words “at charterer’s risk’’ would clearly also not apply to damage occurring 
after a deviation. These limitations on the apparent generality of the words are, [ 
I think, too clear to need further discussion, and I think that the words, standing 
runes ce) lve a eo ee nadie peta where there 
clearly stated b Bikens and Son L 7 peace Ge echt re in 
ee Shivene oe a6 ng a 4.J3J., sitting as a Divisional Court in 
oie lia a ie ee ran Rea (5), and is deduced from the principles 
Lighterage Co (6) Coa 2 : COUR Gi A EpSG AG Sree oe bac Union 
Beate : ls unsel, however, has argued that, though that is so if the 

ry Wtsell, yet, if there is an exception clause—such as cl. 11 here and 
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el. 7 in Wade v. Cockerline (2)—then the principles stated by Bowen, L.J., in 
Burton €& Co. v. English & Co. (3) must be applied, and the words must be con- 
strued as giving some wider extension to an exception of negligence. For that he 
cites the authorities to which I have referred, and if those authorities were not 
simply matters of observation I should feel bound to follow them. But, as they 
are matters of observation, it seems to me, applying the principles which I find in 
the authorities, I must hold that this argument fails and that the words ‘“‘at 
charterer’s risk,’’ whether they are found alone or whether they are found in 
conjunction with an exception clause, such as cl. 11 here, do not in themselves 
contain any exception of negligence. If they were to be construed in their isolation 
as involving an exception of negligence, that exception would have to be construed 
along with the other exception clause, cl. 11, because the general exceptions of the 
charterparty apply to a deck cargo, where, as here, the cargo is carried with 
authority either express or by custom. If, on that view, the clauses were to be 
construed, the one as containing a wider exception of negligence and the other as 
containing a narrower exception of negligence, then, on the principle of Elderslie 
S.S. Co. v. Borthwick (7), the shipowners would be only able to avail themselves 
of the exception which was less beneficial to themselves. On the other hand, if the 
words ‘‘at charterers’ risk’’ are to be construed as subject, among other things, to 
a limitation of negligence, then I see no difficulty in reading those two clauses 
together, because the narrower clause is not cutting down a positive provision, and 
the two clauses can be read so that the later clause (cl. 11) receives full effect. 
Nor has cl. 11 to be cut down by reason of the fact that the general clause ‘“‘at 
charterers’ risk’’ contains no exception of negligence, because that is not a matter 
of express language, but merely a matter of implication and the application of the 
ordinary rules of construction. It seems to me, therefore, that the true position 
here is that the words ‘‘at charterers’ risk’’ have to be read along with cl. 11, and 
that the effect of reading the two together is to enable the shipowners to rely on 
el. 11, but that that is the full extent of the exception available for them. That 
is exactly the conclusion arrived at in Wade v. Cockerline (2) in the actual decision, 
and, therefore, I arrive at the position in which I simply follow that and apply that 
notwithstanding the arguments which have been put forward. A similar view has 
been adopted by Rocue, J., in Herbert Whitworth, Ltd. v. Pacific Steam Navigation 
Co. (8). 

There still remains the question whether cl. 11 protects the shipowners in the 
circumstances of this case against the consequences of the negligence of their 
servants. The words relied on by counsel for the shipowners here are primarily 
“‘accidents to hull,’’ and I think he is entitled to succeed on those words. What 
happened here, in my judgment, was that the cargo was lost by reason of the 
carrying away, first of the starboard and then of the port bulwarks, as the ship 
rolled from side to side. The impact of heavy timber carried away these protec- 
tions, and the cargo shot overboard, and it seems to me that there was an accident 
to the hull just as there would have been if the cargo had escaped overboard 
through an aperture made by a collision. In this case the break in the protecting 
fabric of the hull was made by the cargo itself, and was due to the ship heeling 
over by reason of the negligent way in which she was being loaded. I hold, there- 
fore, that the shipowners were protected by those words, and, although the present 
case is not precisely covered by the decision of the Court of Appeal in Wade v. 
Cockerline (2), where the same words were held to apply, I think the circumstances 
are so analogous as to bring this case within the same principle. The shipowners, 
therefore, are protected by those words. That renders it unnecessary for me to 
consider further the submission of counsel for the shipowners, which I merely 
mention so that, if necessary, it may be open to him, namely, that the words 
“accidents of navigation’’ apply. There is a good deal to be said for that argument, 
but, in my judgment, the word ‘‘navigation’’ in this connection ought to be limited 
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to matters done in the handling of the ship, in what is naturally called navigation, 
that is to say when she is under weigh. 
For the reasons I have stated, I think that the charterers are met by the excep- 
tion clause, and that the shipowners are entitled to judgment with costs. 
Judgment for shipowners. 
Solicitors: Denton, Hall, ¢ Burgin; Botterell & Roche, for Botterell, Roche, & 
Temperley, Newcastle-on-Tyne. 
[Reported by R. A. Youur, Esq., Barrister-at-Law. | 
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[Privy Councr, (Lord Blanesburgh, Lord Atkin and Sir Lancelot Sanderson), 

February 8, 5, 6, 9, March 24, 1931] 

[Reported [1931] A.C. 662; 100 L.J.P.C. 152; 145 L.T. 297] 
Colony—Nigeria—Powers of governor—Deportation of deposed chief—Validity of 
order challenged—Jurisdiction of court to entertain dispute—Native custom 

—Proof—Need to prove recognition in native community—Deposed Chiefs 

Removal Ordinance, No. 59 of 1917 (Laws of Nigeria, 1925, c. 78) as amended 

by s. 2 of the Ordinance No. 9 of 1928. 

Where the governor of a colony is empowered to deport a deposed chief an 
order made by him is not to be taken as equivalent to the order of a court of 
competent jurisdiction determining within its powers all matters necessary to 
give it jurisdiction. When the governor makes such an order he is acting 
solely under the executive powers conferred on him by law and in no sense as 
a court. The appropriate court will inquire whether the person ordered to be 
deported was a chief and whether he has been deposed and will investigate and 
decide the whole of the questions raised. 

Per Curiam: Their Lordships entertain no doubt that the more barbarous 
customs of earlier days may under the influences of civilisation become milder 
without losing their essential character of custom. It would, however, appear 
to be necessary to show that in their milder form they are still recognised in 
the native community as custom so as in that form to regulate the relations of 
the native community inter se. In other words, the court cannot itself trans- 
form a barbarous custom into a milder one. If it still stands in its barbarous 
ae ae ve oe to natural justice, equity and good 
dinar ar ast : na ee that gives the custom its 
aie Lenoir = ous or mild, it must be shown to be recognised 

y whose conduct it is supposed to regulate. 
Notes. Nigeria is now a federation 
for each of the three regions comprise 


Governor-General and Governors 
No. 481). 


and has a governor-general and a governor 
d in the federation: see Nigeria (Offices of 
) Order in Council (S.I. 1954, No. 1147; S.I. 1955, 


Referred to: Oke Lanipekun Laoye v. Amao Oyetunde, [1944] A.C. 170. 
ag to the powers of governors of colonies, see 5 Hatspury’s Laws (8rd Edn.) 
906 et seq., and for cases see 8 Dierst (Repl.) 766 et seq. 
Cases referred to: 

(1) Eshugbayi Eleko v. Officer Administerin 
A.C. 459; 97 L.J.P.c. 97; 
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139 L.T. 527; 44 T.L.R. 682; 72 Sol. Jo. 452, 
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(2) Local Government Lands and Settlement Comr. v. Kaderbhai, [1931] A.C. 
652; 100 L.J.P.C. 124; 145 L.T. 265, P.C.; Digest Supp. 
(3) R. v. Governor of Brixton Prison, Ex parte Sarno, [1916] 2 K.B. 742; 86 
L.J.K.B. 62; 115 L.T. 608; 80 J.P. 389; 32 T.L.R. 717; 14 L.G.R. 1060; 
2 Digest (Repl.) 191, 143. . 
(4) Amodu Tijani v. Southern Nigeria (Secretary), [1921] 2 A.C. 399; 90 L.J.P.C. 
236, P.C.; 8 Digest (Repl.) 786, 466. 

Appeal by leave from a judgment of the Full Court of the Supreme Court of 
Nigeria (Perripes, BerxeLey and Luoyp, JJ.), affirming a judgment of Tew, J., 
who ordered a motion by the appellant for a writ of habeas corpus ad subjiciendum 
remitted to the Supreme Court of Nigeria for re-hearing to be dismissed. 

On Aug. 6, 1925, the officer administering the government of Nigeria made an 
order under the Deposed Chiefs Removal Ordinance sanctioning the deposal and 
removal from his office of the appellant, Eshugbayi, a native chief holding the 
office of Eleko in the colony and ordering him to leave the colony as required by 
native law and custom within twenty-four hours of the service of the order. The 
appellant not having left the colony within the specified time, the officer made a 


— further order on Aug. 8, 1925, for the deportation of the appellant. On Oct. 12, 


1925, a motion by the appellant for leave to issue a writ of habeas corpus 
was heard and refused by Wesser, J., the acting Chief Justice, upon the 
ground that there was a competent court of law where the applicant was 
detained which had jurisdiction to deal with the question of the legality of 
the appellant’s detention. On Dec. 4, 1925, the appellant gave a fresh notice 
of motion for a writ of habeas corpus. This motion was heard before Tew, J., 
on Dec. 8, 1925, when the Attorney-General took a preliminary objection that 
a similar application based on the same material had been made by the appellant 
and had been dismissed by the acting Chief Justice and that in view of that refusal 
the application could not be entertained. The application was refused. On appeal 
the decision was affirmed by the full court (Str Ratpn Motynevux Comps, C.J., 
VanpveR Meuten, J., and H. 8. Berkewey, acting judge), who held that a judge of 
the Supreme Court could not entertain an application substantially identical with 
one which had already been made to and determined by the Supreme Court. On 
appeal to the Judicial Committee (Hshugbayi Eleko v. Officer Administering the 
Government of Nigeria (1)) it was held that, although by the Supreme Court of 
Judicature Act, 1873, the courts had been combined in the one High Court of 
Justice, each judge of that court still had jurisdiction to entertain an application 
for a writ of habeas corpus, and he was bound to hear and determine such an 
application on its merits notwithstanding that some other judge had already refused 
a similar application, and the same principle must apply in the case of the judges 
of the Supreme Court of Nigeria. The case was, accordingly, remitted for re- 
hearing. The appellant's application again came before the Supreme Court of 
Nigeria (Tew, J.). The learned judge delivered his written judgment on May 9, 
1929, finding on the evidence that the custom relating to a deposed chief was 
correctly stated in the order made on Aug. 6, 1925, and holding that the orders for 
the removal of the appellant were made under the ordinance and that he was 
unable to say that those orders were not valid. That decision was affirmed by the 
Supreme Court on March 3, 1930. The question raised by the appeal concerned 
the right of the applicant to the issue of a writ of habeas corpus and the validity 
of the two orders made by the officer, dated respectively Aug. 6 and 8, 1925, where- 
under the appellant was deported. 


Sir F. B. Merriman, K.C., Horace Douglas, and W. Wells Palmer for the 


appellant. . 
The Solicitor-General (Sir Stafford Cripps, K.C.) and Sydney E. Pocock for the 


respondent. 
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March 24. LORD ATKIN.—This is an appeal from a mene of nama, 
of the Supreme Court of Nigeria, which dismissed the appellan ee ¢ ppg 
judgment of Tew, J., discharging what by consent of the parties was deemed to 
a rule nisi for a writ of habeas corpus addressed to the respondents. : 

The case has an unfortunate history. The applicant was ordered into ene y 
on Aug. 8, 1925, and though within a few hours he took every legal step pee ion 
the validity of his detention, the matter is still before the COUNES) and, as wl aa 
from this judgment, has still to be heard ab initio by the Supreme sai : oe 
colony. The case has already been before this board on a refusal by oe of e 
judges, affirmed by the Supreme Court, to hear an application for a rule nisi ie 
habeas corpus on the ground that a similar application had already been heard an 
determined by another judge. The board then decided that the well-established 
rule that applications in habeas corpus may be made to successive judges existed 
in Nigeria, and remitted the case to the Supreme Court. The early history of the 
applicant’s abortive attempts to establish his right to liberty are narrated in the 
judgment of this board delivered by Lorp HattsHam on June 19, 1928 ({1928] A.C. 
at p. 462), and need not be repeated. The application so remitted was originally 
made by notice of motion dated Dec. 8, 1925. In pursuance of the Order in 
Council it came on for hearing before Tew, J., on Jan. 15, 1929, when it was 
agreed that the motion should be treated as if an order to show cause had been 
made. Their Lordships have recently had occasion to say in Local Government, 
dc., Comr. v. Kaderbhai (2) that in applications for such writs as mandamus and 
habeas corpus it is important that the proper procedure should be maintained, and 
that the actual rule or order asked for or made should be formulated. The rights 
of the parties are, however, not affected in any way in this case by the departure 
from strict form. 

It is now necessary to state the nature of the applicant’s complaint, and the 
circumstances in which it arose. He is the successor of Docemo, who was the 
ruling chief of Lagos in 1861, when he by treaty ceded Lagos to Her Majesty 
Queen Victoria. His precise position at the time of the order of which he com- 
plains in August, 1925, is in dispute; but it is plain that in 1901 the Governor 
of Lagos recognised him as head of the family of Docemo in succession to 
one Oyekan, and it is also plain that in 1920 the Governor of Lagos regarded 
him with less cordiality, and by announcement in the Nigeria Gazette intimated 
what would be in future the relation of thé applicant to the government. In 1917 
there was passed the Deposed Chiefs Removal Ordinance, which as amended in 
1925 is so far as is material in the following terms: 

‘1. This ordinance may be cited as the Deposed Chiefs Removal Ordinance. 

2. (1) When a native chief or a native holding any office under a native 
administration or by virtue of any native law or custom has been deposed or 
removed from his office by or with the sanction of the Governor, whether such 
deposition or removal shall have been before or after the commencement of 
vor ee the Governor may: (a) If native law and custom shall require 
that such deposed chief or native shall leave the area over which he exercised 
Jurisdiction or influence by virtue of his chieftainey or office; or (b) If the 
atineianer enon are it is necessary for the re-establishment or 
ak ne ane ata: gaan government in such area that the deposed 
by an order ceen his hs ae ce ee a i ei Mb adjacent thereto, 
iene er ei : Pre ct that such chief or native shall, within such 
exercised jurisdictioh or ir i “" Soot, ears ae ater. ene he had 
thereto as may wae hae, ao ae such other part of Nigeria adjacent 
area or part ie the Sas a ‘ ry oe _ pine shel not return to such 
section the followine ks ose Se the Governor. For the purposes of this 
pan eis Bas Bie Nigeria (and no others) shall be deemed to be 
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or influence by virtue of his chieftaincy or office : (I) If the area is situated in 
the colony: The colony and the provinces of Abeokuta, Ijebu and Ondo. (II) 
If the area is situated in one of the provinces of Ilorin, Oyo, Abeokuta, Tjebu 
and Ondo: The colony and all provinces next adjacent to the province in which 
the area is situated. (III) If the area is situated in any other province: All 
provinces next adjacent to the province in which the area is situated. 

(2) Any deposed chief or native who shall refuse or neglect to leave such 
area or part of Nigeria as aforesaid, as directed by the Governor, or who having 
left such area or part of Nigeria shall return thereto without the consent of the 
Governor, shall be liable to imprisonment for six months, and the Governor 
may by writing under his hand and seal order such deposed chief or native to 
be deported, either forthwith or on the expiration of any term of imprisonment 
to which he may have been sentenced as aforesaid, to such part of Nigeria as 
the Governor may by such order direct. 

(3) An order of deportation under sub-s. (2) may be expressed to be in force for 
a time to be limited therein or for an unlimited time, and shall have the same 
force and effect as an order of deportation made under the Criminal Code.”’ 


By the Interpretation Ordinance, 1923, s. 3: 


‘In every ordinance, unless there be something repugnant in any subject or 
context . . . (18) ‘chief’ or ‘native chief’ means any native whose authority 
and control is recognised by a native community.”’ 


On Aug. 5, 1925, some of the members of the house of Docemo met together and 
purported to depose the applicant from his position as head of the house of Docemo. 
That they were the majority of the house of Docemo, or entitled by native law and 
custom to depose the applicant, or that the meeting was valid, was, and, apparently, 
is, contested by the applicant and other members of his house, as appears by a 
letter of protest, dated Aug. 14, 1925, purporting to record resolutions adopted at 
a meeting of 150 members of the house held on Aug. 12. However, the validity 
of the proceedings does not appear to have been regarded as doubtful by the 
government, for on Aug. 6 the following announcement was made in the ‘‘Nigeria 
Gazette’’: 


“Lagos, Thursday, Aug. 6, 1925.—It is hereby announced for general 
information that His Excellency the Officer Administering the Government 
has by the instrument set out below sanctioned the deposition of Eshugbayi 
from his position as head of the House of Docemo also known as the house of 
Docemo-Oyekan and has sanctioned his removal from the office of Eleko. It 
is further notified that His Excellency the Officer Administering the Govern- 
ment by an order made under s. 2 of the Deposed Chiefs Removal Ordinance 
has ordered Eshugbayi to leave the colony and the provinces of Abeokuta, 
Ijebu and Ondo within twenty-four hours of the service of the order upon him. 
His Excellency the Officer Administering the Government has been pleased to 
direct that a compassionate allowance of £20 a month be paid to Eshugbayi so 
long as he be of good behaviour.—T. 8. A. Tuomas, Acting Chief Secretary to 
the Government.—Chief Secretary's Office, Lagos. Aug. 6, 1925. 

Whereas by a notice dated the 8th day of December, 1920, and published in 
an Extraordinary Gazette dated the 8th day of December, 1920, His Excellency 
the Governor announced that as from the Ist day of December, 1920, the 
government of Nigeria had ceased to recognise Eshugbayi, commonly known 
as ‘Eleko,’ as head of the house of Docemo or as holding any position which 
might entitle him to official recognition from the government or any of its 
officers; And whereas on the 5th day of August, 1925, a majority of the repre- 
sentative members of the families descended from Addo (hitherto commonly 
referred to as the house of Docemo or the house of Docemo-Oyekan) deposed 
Eshugbayi from his position as head of the house of Docemo, also known as 
the house of Docemo-Oyekan, and removed him from the office of Eleko; And 
whereas His Excellency the Officer Administering the Government is satisfied 
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that the persons who have so deposed Eshugbayi and removed him irre git 
office of Kleko are the persons who by native law and custom are entitle ” 
to depose the said Eshugbayi and to remove him from the office of Eleko; 
Now therefore His Excellency the Officer Administering the Government 
hereby sanctions the deposition of Eshugbayi from his position as head of the 
house of Docemo, also known as the house of Docemo-Oyekan, and his removal 
from the office of Eleko.—By His Excellency’s Command, J. Davipson, Acting 
Administrator.—Lagos, Aug. 6, 1925.” 

On the same day, Aug. 6, the Acting Governor made the order referred to in the 


above notice : 

‘Whereas Eshugbayi, a native chief holding the office of Kleko in the colony, 
has with my sanction been deposed and removed from his office : And whereas 
native law and custom requires that the said Eshugbayi shall leave the area 
over which he exercised influence by virtue of his office: Now therefore I do 
hereby direct that the said Eshugbayi shall leave the said colony and the 
province of Abeokuta, Hjebu and Ondo within twenty-four hours of the service 
of this order, and that he shall not return to any of the said areas without my 
consent.—Given under my hand this 6th day of August, 1925.—(Signed) FP. M. 
Bappetey, Officer Administering the Government.” 

On Aug. 8 as the order had not been obeyed, the Acting Governor made the order 
of deportation under which the applicant is now detained : 


“Whereas Eshugbayi, a native chief holding the office of ‘Eleko’ in the 
colony was by an order made under my hand on the 6th day of August, 1925, 
ordered to leave the colony and the provinces of Abeokuta, Ijebu and Ondo 
within twenty-four hours of the service upon him of the said order; And 
whereas the said Eshugbayi has refused or neglected to leave the said colony 
and the provinces of Abeokuta, Ijebu and Ondo: Now therefore I do hereby 
order that the said Eshugbayi be deported forthwith to Oyo in the province of 
Oyo. Given under my hand and the seal of the colony and protectorate of 
Nigeria at Government House, Lagos, this 8th day of August, 1925.—(Signed) 
PF. M. Bappexey, Officer Administering the Government.”’ 


The applicant contests the validity of both orders, though the main attack is 
necessarily directed to the first. He says: (i) He was not a native chief, and did 
not hold an office; (ii) he was not deposed or removed from this office, and the 
Governor’s sanction was, therefore, irrelevant; (iii) there was no native law and 
custom which required him, or any chief or native, whether deposed in the manner 
alleged against him or in any other way, to leave the area in question. He says 
that these are three conditions precedent to any authority to make an order of 
withdrawal, and their existence can and must be investigated by the court when- 
ever the validity of the order or a deportation order founded on it is the subject 
of contest in judicial proceedings. These were, in substance, the contentions of 
the applicant's counsel on the hearing of the motion. Counsel for the government 
maintained that the court had no power to enter upon an investigation as to an 
of these points, but the order of the Governor must be taken as equivalent to the 
order of a court of competent jurisdiction determining within its powers all matters 
necessary to give jurisdiction, the order was analogous in its independence of the 
courts to a committal by the House of Commons for contempt, and in any case the 
eo or deposition of chiefs was an Act of State not cognissble by the courts. 
Tes, Ts Held that wilh points (9 foe GD te ee 
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entitling the Governor to make the order of Aug. 6. Their Lordships will revert 
to this finding. In the result he discharged the rule with costs as from the time 
the matter was remitted by the Privy Council. On appeal there was a division of 
opinion. Luoyp, J., thought that by the ordinance the Governor, whether tech- 
nically a court or not, was given power to decide whether the necessary conditions 
had been fulfilled, and he had so decided, and the court could not now inquire 
whether that decision was right. He quite logically thought on this principle that 
the trial judge should not have investigated the question of native custom. 
Berke.ey, J., appears to have thought that the court could determine, at any rate, 
the first two questions, for he proceeded to decide that the applicant was a chief 
and that he had been deposed. What his opinion was as to native custom does not 
appear from his judgment, for he does not refer to it. Prrripes, J., was of opinion 
that all the questions could be inquired into, but he was satisfied with Trw, J.’s 
finding as to custom. The appeal was, therefore, in accordance with the judgment 
of the majority dismissed with costs. 

Their Lordships are satisfied that the opinion which has prevailed that the courts 
cannot investigate the whole of the necessary conditions ig erroneous. The 
Governor, acting under the Deportation Ordinance, acts solely under executive 
powers, and in no sense as a court. As the executive he can only act in pursuance 
of the powers given to him by law. In accordance with British jurisprudence, no 
member of the executive can interfere with the liberty or property of a British 
subject except on the condition that he can support the legality of his action before 
a court of justice. And it is the tradition of British justice that judges should not 
shrink from deciding such issues in the face of the executive. The analogy of the 
powers of the English Home Secretary to deport aliens was invoked in this case. 
The analogy seems very close. Their Lordships entertain no doubt that under the 
legislation in question, if the Home Secretary deported a British subject in 
the belief that he was an alien, the subject would have the right to question the 
validity of any detention under such order by proceedings in habeas corpus, and 
that it would be the duty of the courts to investigate the issue of alien or not. 

R. v. Governor of Brixton Prison, Ex parte Sarno (8) turned first on the question 

whether the regulation under which the order was made was ultra vires, which was 
a question of law. It further turned on the question whether the Secretary of 
State was abusing the powers given to him under the order by using them to deport 
a mere criminal, who, it was suggested, was no danger to the State. The court 
expressly held they had power to consider this question and resolved it against the 
applicant. The question whether the applicant was an alien or not did not arise. 
He admittedly was; but their Lordships agree with the opinion of Low, J., that, 
had the matter been in dispute, the court would have had to decide it. A sug- 
gestion was made by one of the learned judges that the order in this case was an 
Act of State. This phrase is capable of being misunderstood. As applied to an 
act of the sovereign power directed against another sovereign power or the subjects 
of another sovereign power not owing temporary allegiance, in pursuance of 
sovereign rights of waging war or maintaining peace on the high seas or abroad, it 
may give rise to no legal remedy. But as applied to acts of the executive directed 
to subjects within the territorial jurisdiction it has no special meaning, and can 
give no immunity from the jurisdiction of the court to inquire into the legality of 
he act. 
Their Lordships, in view of the importance of the topic, have thought it neces- 
sary to call attention to these well-established principles. On the argument of this 
case they were relieved from a prolonged discussion of them, for the Solicitor- 
General, on behalf of the respondents, threw over the suggestion that the con- 
ditions were not cognisable by the courts. He admitted that they were, but con- 
tended that on the inquiry by the courts the evidence of the Governor was con- 
elusive that the facts were as stated, Native chiefs were, he said, appointed phd 
deposed by the Crown. Chieftaincy was either a title of dignity or en amar; - 
it might be both. In either case the Crown gave and the Crown took away, an 
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strong that no other evidence could reasonably displace it. : cae 
in substance, that the ordinance referred to deposition or removal from o é 7 
or with the sanction of the Governor; but those words amounted to the same thing. 
If to conciliate native prejudices or for other reasons the government affected to 
leave the right of appointment or removal to native custom, subject to the oer 
of the Governor, that was mere diplomacy. In fact, the Governor appointed an 
removed in every case, and when he said that he had done so, it was so. 

It is obvious that contentions such as these may seriously affect the rights of 
natives in Nigeria. Their validity depends upon the powers of the Crown and the 
Governor and upon constitutional usage in Nigeria and possibly other African 
colonies, which have never been investigated in this case in the appropriate original 
tribunal, the courts of the colony. Their Lordships have a difficulty in finding in 
the letters patent or the instructions to the Governor any express authority given 
to the Governor to act on his own initiative as to the appointment or deposition of 
chiefs, and they see the necessity of reconciling the existence of the suggested 
powers with the rights of the native communities laid down by Lorp HALDANE in 
giving the judgment of the Privy Council in Amodu Tijani v. Southern Nigeria 
(Secretary) (4). Prima facie deposition with the sanction of the Governor would 
appear to point to deposition by some authority other than the Governor which 
would only become effective when sanctioned by the Governor, in which case it 
would appear that a valid deposition by the appropriate authority would be neces- 
sary as well as the sanction by the approving authority. This appears to be the 
view adopted by the Crown advisers in the colony so far as one may judge from 
the affidavits filed by them. It may be, however, that the contention made by the 
Solicitor-General before their Lordships, if adopted by the Crown advisers in 
the colony, will on investigation by the courts be found to be correct. It is only 
necessary for this board to decide that it is the duty of the courts to investigate the 
whole of the questions raised and come to a judicial decision. It is desirable to 
add that the first two points involve questions of fact upon which statements made 
by the executive are by no means conclusive. In particular, their Lordships can- 
not accept the opinion that the courts of Nigeria are incapable of deciding the 
question whether the authority or control of a native chief is recognised by a native 
community. Compared with many judiciable issues with which courts of the 
Empire are from time to time faced, the question appears simple. The questions 
whether an office or a dignity exists, whether a person has been appointed to it or 
removed from it, are all issues which the courts will have to decide after hearing 
the relevant evidence tendered by either side. 

It is necessary to include in the further hearing the question raised as to native 
custom. It seems obvious that it is difficult to ascertain whether there is a native 
custom applicable to a chief deposed without taking into consideration the manner 
of the deposition. Native custom may require the departure of a chief deposed 
according to native custom ; but conceivably it may not apply to a chief alleged to 
be deposed, but In violation of native custom, or deposed by some external power 
newly brought into existence and never contemplated by native custom. Since the 
trial judge thought that the fact of deposition was not cognisable by the court the 
‘Lear ines dcnoara = eile pina in this case does not appear 
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barbarous character, it must be rejected as repugnant to ‘natural justice, equity, 
and good conscience.’’ It is the assent of the native community that gives a 
custom its validity, and, therefore, barbarous or mild, it must be shown to be 
recognised by the native community whose conduct it is supposed to regulate. 

One of the contentions of the applicant their Lordships are able to determine. 
It was said that it was a condition precedent to the power of the Governor to make 
a deportation order that the native chief alleged to have disobeyed the withdrawal 
order should first have been charged and convicted before a magistrate. It was 
said that this was the construction of s. 18 (9) (d) of the Criminal Code, and that 
s. 2 (3) of the Deportation Ordinance provides that a deportation order is to have 
the same force and effect as an order of deportation under the Criminal Code. 
Whether the section in the Criminal Code has the suggested effect or not, their 
Lordships do not find it necessary to decide. Here the powers are expressly given 
by s. 2 (2) of the ordinance, and their Lordships entertain no doubt that the powers 
of deportation given to the Governor are executive powers quite independent of the 
question whether the native has committed a criminal offence. This contention of 
the applicant therefore fails. 

The matter should be remitted to the Supreme Court to be heard on the motion 
of Dec. 4, 1925. Their Lordships think it desirable to indicate the procedure proper 
now to be adopted. The parties agreed when the case was formerly remitted that 
it should be heard as though a rule nisi had been granted. The rule should be 
drawn up and in the circumstances it had better be dated as of Jan. 15, 1929, the 
day when the agreement was made, being the first day of the hearing, and it should 
be treated as though argument were directed forthwith. The affidavits to be 
recited as read will be the affidavits filed by the applicant up to Aug. 29, 1928, not 
including the affidavits of the Crown and those filed by the applicant in reply. 
The rule nisi will, therefore, take the following form : 


“Tuesday, the 15th day of January, 1929.—In the Supreme Court of Nigeria. 
—Divisional Court No. 2,—Before His Honour Justice M. L. Tew.—Nigeria.— 
Upon reading the several affidavits of Eshugbayi Eleko [and others, stating 
them], It is ordered that this day, the 15th day of January, 1929, be given to 
the Officer Administering the Government of Nigeria and the District Officer 
of Oyo to show cause why a writ of habeas corpus should not issue directed 
to them to have the body of Eshugbayi Eleko immediately before this court at 
Lagos to undergo and receive all and singular such matters and things as the 
court shall then and there consider of concerning him in this behalf. Upon 
the ground that: 1. The said Eshugbayi Eleko was not on Aug. 6, 1925, or 
thereafter a native chief and did not hold any office. 2. That the said 
Eshugbayi Eleko had not on Aug. 6, 1925, or thereafter been deposed or 
removed from any office. 8. That native law and custom did not require that 
the said Eshugbayi Eleko should leave any area over which he exercised 
influence by virtue of any office or at all. 4. That by reason of the premises 
the order under the hand of the Officer Administering the Government, dated 
the 6th day of August, 1925, and the order under the hand of the said officer 
and seal of the colony and protectorate of Nigeria dated the 8th day of August, 
1925, concerning the said Eshugbayi Eleko, are invalid. Upon notice of the 
said order given to the said Officer Administering the Government and the said 
District Officer by their counsel this day. Upon the motion of Mr. Wells 


Palmer. 


The rule may be modified if necessary to adjust the formal terminology, and the 
applicant is to have liberty to modify or add to the grounds if so advised. Their 
Lordships give no directions as to the judge by whom the rule is to be heard ; this 
will be decided by the Supreme Court in accordance with its practice. The affi- 
davits filed are to be treated as in evidence; the court will give such directions as 
it thinks fit as to the production of other evidence, whether written or oral, and by 
cross-examination of deponents or otherwise. The oral evidence already given to 
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the court will not be available unless and to the extent that spl ae 
It was given originally when the issue as to deposition and the nature ie dap 
before the court. On the argument of the rule counsel for the rion eee 
motion should show cause, and counsel for the applicant should then, if req : 

ply i rt of the rule. 
nm ones therefore, the appeal should be allowed and the oe ma 
Trew, J., of Feb. 5, 1929, and May 9, 1929, and the judgment of the full court a 
March 3, 1930, should be discharged, and the case remitted for hearing eit e 
Supreme Court, in accordance with the directions given above and their Lords pe 
will humbly advise His Majesty accordingly. The respondents must pay to am 
applicant his costs of this appeal and the appeal to the full court. The costs of t e 
hearings before Tew, J., will be reserved to the court which re-hears the rule nisi, 
and, failing such re-hearing, to the Supreme Court. 

Appeal allowed. 
Solicitors: E. F. Hunt; Burchells. 


[Reported by Ki. J. M. Cuapuin, Esq., Barrister-at-Law. | 


Re HYDE. SMITH v. JACK 


' [Cuancery Division (Maugham, J.), October 15, 1931] 


[Reported [1932] 1 Ch. 95; 101 L.J.Ch. 95; 146 L.T. 255 
75 Sol. Jo. 781] 


Will—Trust in favour of son’s “‘children or reputed children’’—lIllegitimate 
children born after date of will—Validity—Public policy. 

By his will, the testator directed that the income of his residuary estate 
should be paid to his son for life, and after his death be divided in such shares 
as the son should by his will or any codicil appoint among his ‘‘children or 
reputed children.’’ The son had two legitimate children, one of whom pre- 
deceased him and the other was expressly excluded by the testator’s will from 
benefiting under the power of appointment. The son also had three illegitimate 
children. By his will he appointed that the trustees of the testator’s will 
should stand possessed of the testator’s residuary estate in trust for two of the 
illegitimate children, who were described as “‘children or reputed children’’ of 
the son. On a summons to determine, inter alia, whether the trusts in favour 
of ‘‘children or reputed children’’ were void as being contrary to public policy 
as regards (a) reputed children of the son living at the date of the testator’s 
bn and (b) reputed children of the son born after the date of the testator’s 
will, 

Held: the power of appointment in the testator’s will was valid, and the 
son's exercise of it in favour of his ‘‘children or reputed children’? was a proper 
exercise of it. 

Notes. As to the capacity of illegitimate childre 
34 Hauspury’s Laws (2nd Edn.) 49 
see 44 Digest 222-225, 470-501. 
Cases referred to: 

(1) che . Crook (1873), L.R. 6 H.L. 265; 42 L.J.Ch. 702; 22 W.R. 187, H.L.; 
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(3) Re Goodwin's Trusts (1874), L.R. 17 Kq. 345; 43 L.J.Ch. 258; 88 J.P. 500; 
22 W.R. 619; 44 Digest 224, 488. 
(4) Metham v. Duke of Devonshire (1718), 1 P.Wms. 529; 24 WLR. 502, 15.Ge: 
44 Digest 224, 482. 
(5) Re Loveland, Loveland v. Loveland, [1906] 1 Ch. 542; 75 L.J.Ch. 314; 94 
L.T. 336; 22 T.L.R. 321; 44 Digest 225, 491. 
(6) Re Hastie’s Trusts (1887), 35 Ch.D. 728; 56 L.J.Ch. 792; 57 L.T. 168; 35 
W.R. 692; 44 Digest 224, 489. 
Originating Summons. 
By his will dated April 19, 1898, the testator, John Hyde, who died on Sept. 18, 
1898, directed his trustees and executors to pay the income of his residuary estate, 
subject to an annuity, to his son Fred Hyde for life, and after his death 


‘in trust for the children or reputed children of the said Fred Hyde (other 
than Emily Hyde) . . . in such shares . . . upon such conditions and in such 
manner as the said Fred Hyde shall from time to time by will or codicil 
appoint,”’ 


and in default of and subject to appointment as in the will mentioned. 


D_ Fred Hyde was twice married, and there was issue one child by each marriage; 


the first predeceased him, and the second was Emily Hyde (at the date of this 
summons Emily Spencer). Fred Hyde was also the father of children of two 


_ women to whom he was never married, namely, Mona Jack, the daughter of Emma 


Sunderland, born on July 2, 1892, and Freda Steggles and Florence Steggles (or 
Hyde), born respectively on May 9, 1914, and April 25, 1918. Fred Hyde died on 
Oct. 19, 1925, having made his will on Aug. 12, 1925, by which he purported to 
appoint that the trustees of the testator’s will should, after his death, stand 
possessed of the testator’s residuary estate in trust for Freda and I'lorence Steggles 
(in the will called Hyde) in equal shares, and devised and bequeathed his real and 
personal estate to Freda and Florence Hyde in equal shares. The will of Fred 
Hyde was never proved, but from 1918—when the trustees of the testator’s will 
were appointed—to 1929, portions of the income were paid by the solicitors acting 
for the trustees to the solicitor acting for the mother of Freda and Florence Steggles. 

The present summons, dated Aug. 25, 1931, issued on the application of the 
trustees of the testator’s will, asked, inter alia, whether the trusts of the residuary 
estate of the testator after the death of Fred Hyde contained in the will in favour 
of “the children or reputed children of the said Fred Hyde (other than Emily 
Hyde)” were void as being contrary to public policy as regards (a) reputed children 
of Fred Hyde living at the date of the testator’s will; (b) reputed children of Fred 
Hyde born after that date. 


J. M. Easton for the trustees of original will. 

Preston, K.C., and H. C. Easton, for Mona Jack, referred to Hill v. Crook (1), 
Occleston v. Fullalove (2), Re Goodwin’s Trusts (8), and Metham v. Duke of 
Devonshire (4). . 

P. I. Bell, for Freda and Florence Steggles, referred to Re Loveland (5) and 
Occleston v. Fullalove (2). 


MAUGHAM, J., stated the facts and continued: Having regard to the terms 
of the wills of the testator and of Fred Hyde, no legitimate child has any claim. 
There is no gift to illegitimate children eo nomine. The power is a power to 
appoint in favour of the ‘‘children or reputed children” of F red Hyde. As to the 
exercise of the power, if it be valid there is no question, as it was exercised in 
favour of Freda and Florence, described as ‘‘children or reputed children of Fred 
Hyde.’’ I should here observe that the decisions in a number of the reported cases 
dealing with illegitimate children are to be explained by the fact that the court 
declines to inquire into the actual parentage of a man’s alleged offspring. The 
most that can be done in the case of a gift to the illegitimate children of a male in 


a will describing the children in that way is—in a proper case—to construe it as a 


54 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


ave acquired, before the date when the will becomes effective, 
the children of the supposed father. There is no objection 
to the court’s inquiry, not into the parentage, but into the reputation of persons 
described as ‘‘the reputed children of’’ a particular male. There may be a diffi- 
culty in regard to public policy, which I must consider later, but there is no 
difficulty in ascertaining who are the reputed illegitimate children of a particular 
person, and there is never any difficulty in inquiring who are the illegitimate 
children of an unmarried female: Re Hastie’s Trusts (6), Re Loveland, Loveland 
v. Loveland (5). In the case of a gift to the reputed children of a man by a 
particular woman there is, again, no difficulty in ascertaining who are those 
reputed children. Occleston v. Fullalove (2) was a case of a gift by a testator who 
had gone through a form of marriage with his deceased wife's sister, by whom he 
had two daughters, a third being born after the date of the will. The form of the 
gift was for two named reputed children, and all other children whom he might 
have, or be reputed to have, by that lady, then born or thereafter to be born, and 
it was held that there was no objection to the validity of such a gift. 

In the present case, as a matter of construction, it is not in dispute that the 
testator intended by his will to give to Fred Hyde a power of appointment by will 
or codicil by which he could benefit all of his reputed children who came into 
existence before his (Fred’s) will became operative. That power cannot be con- 
fined to the reputed children of Fred in existence at the date of the testator’s death; 
the reputed children of Fred at any time can be ascertained. 

The only question remaining is whether it is contrary to public policy that a 
testator should, by his will, create a power enabling a third person to provide by 
will or codicil for the future reputed children of the third person. It is true to say 
that objections to gifts of this kind on the ground of their being contrary to public 
policy are not quite so strong now as they were a century ago. Modern legislation, 
for example, the Legitimacy Act, 1926, which provides for the legitimation of 
those born out of wedlock by the subsequent marriage of their parents, goes to show 
that the view of the legislature is that no useful purpose is served by penalising 
illegitimate children, and that the true interests of public policy do not require 
innocent persons to be punished in that manner. But I must agree that it is settled 
by authority that, in general, future illegitimate children cannot be provided for 
by deed, such gifts being contra bonos mores, as tending to encourage immorality; 
and the same observation is true as to bequests to the illegitimate children of a 
ae person to be begotten after the death of the testator: Occleston v. Fullalove 

In the present case, I have to decide whether the creation of this power by the 
testator in favour of Fred Hyde means that the testator was intending to encourage 
ey connection and to discourage marriage, and whether I ought, therefore, to 

eat the power as bad from its inception. I am very unwilling to enlarge the 
ambit of the rule as to public policy. The testator could clearly have given a far 
wider Fen exercisable in favour of future illegitimate children, namely, a general 
Oh ge S ba a by Moe I am not prepared to say that the power under the will 
ie ee ase: ed to encourage immorality. Reading the power and the 

3 g it together, there is a gift to named existing persons in equal shares. 


I hold, accordingly, that the power was validly created and properly exercised. 


Solicitors : Stow, Preston, & In Vaddi 
’ ; syttelton, for Wadd ‘ rnley: 
tor Hoary G. Wd a ae ington € Son, Burnley; Bentleys, 
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_ LATCHFORD PREMIER CINEMA, LTD. v. ENNION 


[Cuancery Division (Bennett, J.), July 23, 1931] 


[Reported [1931] 2 Ch. 409; 100 L.J.Ch. 397; 145 L.T. 672; 
47 T.L.R. 595] 
Company—Director—Resignation—Article providing that office of director ipso 
facto vacated if by notice in writing to the company he resigned his office— 

Oral resignations of directors accepted by company—Validity. 

By a company’s articles of association, it was provided that the office of a 
director should ipso facto be vacated if, by notice in writing to the company, 
he resigned his office. Directors of the company orally tendered their resig- 
nations as directors at the annual general meeting, and their resignations were 
accepted by a resolution passed at the meeting. They thereafter claimed the 
right to continue to act as directors on the ground that, as their resignations 
had to be made by notice in writing, their oral resignations were invalid. 

Held: the directors’ oral resignations were valid since there was no ground 
in law for saying that, where a written contract for service had been made 
which required written notice on either side before it could be terminated, it 
could not be terminated orally by mutual agreement between the parties. 


Notes. As to resignation of company directors, see 6 Hatssury’s Laws (8rd 
Edn.) 821, para. 634; and for cases on the subject, see 9 Diaust (Repl.) 551-552, 
3634-3648. 


Cases referred to: 

(1) Glossop v. Glossop, [1907] 2 Ch. 370; 76 L.J.Ch. 610; 97 L.T. 872; 51 
Sol. Jo. 606; 14 Mans. 246; 9 Digest (Repl.) 551, 3634. 

(2) Re Bodega Co., Ltd., [1904] 1 Ch. 276; 73 L.J.Ch. 198; 89 L.T. 694; 52 
W.R. 249; 48 Sol. Jo. 84; 11 Mans. 95; 9 Digest (Repl.) 354, 2264. 

(3) Morris v. Baron & Co., [1918] A.C. 1; 87 L.J.K.B. 145; 118 L.T. 34, H.L.; 
12 Digest (Repl.) 398, 3086. 

(4) Barlow v. St. Mary Abbotts, Kensington, Vestry (1886), 11 App. Cas. 257; 
55 L.J.Ch. 680; 55 L.T. 221; 50 J.P. 691; 34 W.R. 521; 2 T.L.R. 452, H.L.; 
26 Digest 505, 2116. 


Motion by the plaintiff company asking for an injunction restraining the defen- 
dants from acting as directors of the company. 

By art. 34 of the company’s articles of association, it was provided that the 
office of director should ipso facto be vacated if he became bankrupt, or if by notice 
in writing to the company he resigned his office. On Feb. 10, 1931, at the annual 
general meeting of the company, the defendants, who were directors of the com- 
pany, orally tendered their resignations as directors. Their resignations were 
accepted by a resolution passed at the meeting. On Ieb. 12, 1931, and on subse- 
quent dates, the defendants attended meetings of the board of directors and claimed 
the right to continue to act as directors on the ground that, as art. 34 provided 
that their resignations had to be made by notice in writing, their resignations on 
Feb. 10, 1931, were invalid. 


Alexander Grant, K.C., and P. Vos, for the plaintiff company, referred to Glossop 
v. Glossop (1), Re Bodega, Ltd. (2), and Morris v. Baron and Co. (8). 

Ackroyd, for the defendants, referred to Glossop v. Glossop (1) and Barlow v. 
St. Mary Abbotts, Kensington, Vestry (4). 


BENNETT, J.—This is a motion in an action of the plaintiff company for an 
injunction to restrain the defendants from acting, or purporting to act, as directors 
of the company, and for judgment in the action until further order. The answer 
given on behalf of the defendants to the motion is that the resignation by word of 
mouth and the acceptance by resolution is inoperative, because art. 34 requires, 
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i é a a director, that he shall give notice in 
ie ’ eater a a eed In my judgment, the answer based 
si ae: “A os nat good one. I see no reason in law why the contract of 
aie a the company and its directors should not age ee 
the same means as that by which the contract of service sew nae 
viduals may be terminated, and I see no ground in law for eke a nS = 
a written contract has been made for service which requires a wri oe ji c 
either side before it can be terminated, it cannot be terminated 3 wor : nigh 
by mutual agreement between the parties. That is all that has ere fs is 
case, and, in my judgment, the offices of the defendants were vacate if e - 
Feb. 10, 1931, they verbally offered to resign, and their offers were accepted by the 
resolution of the company. Accordingly, there should, in my judgment, be an 
injunction in the terms of the notice of motion. . 

Solicitors: William Charles Crocker, for Wood, Lord & Co., Manchester; Lewis 


& Dunkerley, Warrington. 


[Reported by J. H. G. Butuer, Esq., Barrister-at-Law. ]} 


Re BOROUGH COURT ESTATE 


[Cuancery Diviston (Maugham, J.), November 19, 1931] 


[Reported [1932] 2 Ch. 39; 101 L.J.Ch. 316; 147 L.T. 476; 
75 Sol. Jo. 830] 


Settled Land—Improvement—A pplication of capital money— tetrospective order 
—Property sold before application for order—Cost of drainage allowed—Costs 
of improvements now within Part 2 of Sched. 8 to Settled Land Act, 1925, 
not allowed—Settled Land Act, 1925 (15 Geo. 5, c. 18), s. 87, Sched. 8, 
Part 2. 

In 1920 the tenant for life of a mansion-house and land, without the approval 
of the trustees or the court, made improvements to the settled property, includ- 
ing drainage, some of which improvements were not authorised by the Settled 
Land Act, 1882, and paid the cost thereof. In 1928 the greater portion of the 
land was sold, and in 1929 the remainder and the house. On a summons taken 
out asking that, pursuant to the Settled Land Act, 1925, s. 87, the trustees 
might be directed or authorised to raise out of capital moneys and pay the 
tenant for life such sum as represented authorised improvements, 

Held: having regard to the provisions of ss. 84 and 87 of the Act of 1925 
the jurisdiction to make the order which was sought was not excluded by the 
fact that the property improved no longer formed part of the settled estate; 
the cost of the drainage would be allowed as the expenditure on it had, no 
doubt, gone to enhance the value of the mansion-house when it was sold; but, 
having regard to the great probability that the applicant knew that sums 
expended by him on improvements now coming under Part 2 of Sched. 3 te 
the Act of 1925 could not be recovered under the law as it stood when he 
carried out such improvements and that he must have expected to pay for them 
out of his own pocket, no order would be made for the repayment to him of 
expenditure on improvements of that kind, 

Notes. Applied: Re Duke of North umberland, [1950] 2 All E.R. 1181. 


As to improvements authorised by the Settled Land Act 
Laws (3rd Edn.) 381 et se 
Settled Land Act, 1925 


» 1925, see 23 Hatspury's 
|:, and for cases see 30 Diarst (Repl.) 817 et seq. For 
» See 23 Hatspury’s Srarures (2nd Fdn.) 12. 
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Cases referred to: 
(1) Re Lord Sherborne’s Settled Estates, [1929] 1 Ch. 345; 98 L.J.Ch. 273; 141 
L.T. 87; 30 Digest (Repl.) 318, 82. | 
(2) Re Jacques’ Settled Estates, [1930] 2 Ch. 418; 99 L.J.Ch. 534; 144 L.T. 103; 
30 Digest (Repl.) 319, 86. 
(3) Re Hotchkin’s Settled Estates (1887), 85 Ch.D. 41; 56 L.J.Ch. 445; 56 L.T. 
244; 35 W.R. 463; 3 T.L.R. 401, C.A.; 30 Digest (Repl.) 832, 225 


nw . 


(4) Re Tucker’s Settled Estates, [1895] 2 Ch. 468; 64 L.J.Ch. 513; 72 L.T. 619; 
43 W.R. 581; 39 Sol. Jo. 502; 12 R. 320, C.A.; 30 Digest (Repl.) 318, 69. 

(5) Re Ormrod’s Settled Estate, [1892] 2 Ch. 318; 61 L.J.Ch. 651; 66 L.T. 845; 
40 W.R. 490; 36 Sol. Jo. 427; 80 Digest (Repl.) 312, 14. 

Adjourned Summons. : 

In 1920 the applicant, who was tenant for life, had, without submitting a scheme 
for the court or the trustees, carried into effect repairs and improvements to the 
settled property at his own cost, some being authorised by the Settled Land Acts 
then in force, and some not. In 1923 the greater part of the land was sold by him, 
and in 1929 he sold the mansion and the remainder of the land. He took out this 
summons asking that the trustees might be directed or authorised to raise out of 
the capital moneys and pay to him the amount which was authorised by the Settled 
Land Acts in force at the time when the works were executed at his cost, notwith- 
standing the absence of a scheme submitted for approval of the trustees or the court. 


Turnbull, for the applicant, referred to Re Lord Sherborne’s Settled Estates (1) 
and Re Jacques’ Settled Estates (2). 

L. W. Byrne for the trustees. 

H. 8S. G. Buckmaster, for the remainderman, cited Re Jacques’ Settled Estates 
(2), Re Hotchkin’s Settled Estates (3), and Re Tucker's Setiled Estates (4). 


MAUGHAM, J.—Two facts must be noticed in limine—first, that the expenditure 
was incurred over ten years ago, and, secondly, that the property which was the 
subject of it no longer forms part of the settled estate. It is also to be observed 
that, although capital moneys were available in 1923, the tenant for life did not 
apply for recoupment of any part of the expenditure. Although the present appli- 
cation is for recoupment of expenditure which was incurred in respect of improve- 
ments before the Settled Land Act, 1925, came into force, many of which 
improvements were not authorised by the Settled Land Acts, 1882 to 1890, the court 
can order repayment of sums properly coming under the Settled Land Act, 1925, 
since they are now authorised under that Act. The authority for that is Re 
Lord Sherborne’s Settled Estates (1). It is, therefore, clear that there is juris- 
diction in the court, and the question that arises is whether that jurisdiction ceases 
when the property is no longer part of the settled estates. In the course of his 
judgment in Re Hotchkin’s Settled Hstates (8) (85 Ch.D. at p. 42), Corron, L.J., 
said : 


“I feel great doubt whether the [Settled Land Act, 1882] empowers us to 
authorise the trustees to pay out of capital money the expense of improvements 
on lands which are no longer in settlement.” 


In my opinion, having regard to the provisions of ss. 84 and 87 of the Settled 
Land Act, 1925, it would be wrong to come to the conclusion that the jurisdiction 
of the court ceases when the property which has been improved is sold. The effect 
of so holding would be that, when a tenant for life wished to sell the property or 
was advised to do so, he would be faced by the difficulty that, if he did sell, he 
would be depriving himself of his right, under the Settled Land Act, 1925, to 
apply to the court for recoupment of money paid for improvements. That con- 
clusion would be directly contrary to the policy of the Act, and, in my opinion, 
under the present law, having regard to the fact that the court has jurisdiction to 
order the repayment of sums paid in the past by the tenant for life, the right 
conclusion is that the jurisdiction continues after the property is sold. 
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I must now consider whether I ought to exercise the jurisdiction in the present A 
case. I accept as a sound guidance the statement made by Eve, J., in Re Jaques 
Settled Estates (2) ({1930] 2 Ch. at p. 420). The learned judge there says : 


“Speaking for myself, I think that the opinion expressed by Norra, J., in Re 
Ormrod’s Settled Estates (5) is a very salutary one to bear in mind in connec- 

tion with applications of this nature. He had there to deal with the question B 
of recouping a tenant for life for certain expenditure he had incurred without 
having submitted antecedently a scheme of his proposals to the trustees, and 

the learned judge, who was prepared to assume that s. 15 of the Settled Land 

Act, 1890, authorising the recoupment of expenditure incurred without a 
scheme, was retrospective, nevertheless refused to allow recoupment, on the 
ground that the tenant for life had deliberately done the work with the object, C 
no doubt, of benefiting the estate, but with the full knowledge that the money 
expended could not be recovered from capital, and that in these circumstances 

he must be presumed to have intended to make the expenditure his own, and 

not to cast it upon the corpus of the estate. I think that is a precedent to be 
borne in mind when applications are made under the present Act for the 
retrospective exercise by the court of its discretion in favour of tenants for D 
life. I can imagine a large number of improvements, especially those which 

do not cost much individually, but which in the aggregate may amount to a 
large sum, with respect to which the court would not exercise its discretion 

by giving a retrospective effect to the legislation of 1925, but would leave the 
tenant for life who had incurred those expenses without any idea of getting 
them back in the position in which he must have known himself to be when E 
the expenditure was incurred.”’ 


The Settled Land Act, 1925, deals with the matter in a way different from that 
in which the Settled Land Acts, 1882 to 1890, deal with it, and there is given, 
in Part 2 of Sched. 3 to that Act, a list of improvements the cost of which the 
trustees of the settlement or the court may require to be replaced by instalments, 
and in Part 3 a list of improvements, the cost of which they must require to be so F 
replaced. In a case in which the application for recoupment is made long after 
the work has been done, if the improvements are within Part 2 or Part 3 there 
is strong ground for so exercising the discretion that prima facie the costs of the 
improvements or a portion of them will be thrown upon the tenant for life, that is, 
he should be treated as if he had been required to pay the costs by instalments as 
from the date when the improvements were made. The court clearly ought not G- 
to regard the application of a tenant for life more favourably when he has abstained 
from formulating a scheme, and the same proposition is true if he has incurred 
most of the expenditure at a time when there was no power to order that it should 
be recouped. 

In the present case it is clear that that part of the work which consisted of 
drainage was properly attributable to capital moneys under the Settled Land Acts, H 
1882 to 1890, and in 1923 application for recoupment might have been made wadat 
those Acts. I think that, to that extent, this application should in the circum- 
stances be allowed. But if I were now to exercise the jurisdiction of the court to 
order the repayment to the applicant of the costs incurred in carrying out improve- 
ments which now come under Part 2 of Sched. 8 to the Settled Tata Act "1995 
the right course would be to require him to replace the whole of the costs a hace I 
improvements by instalments, treated as commencing as from the date when the 
work was done. It is true that, if that jurisdiction had been exercised earlier the 
court might have required the money to be repaid by instal is 7 cies 
extending beyond the present time but having reg re h saat? saree 
the applicant knew that sums sepoatied i hi cae . tee tore = 
itis Paso ab eat yl m on wai nl ements which now come 
fick en tcean ee the Settled Land Act, 1925, could not be recovered 
that he must have eset pees - pete Hs ie aR P asthe 

a se sums out of his own pocket, I do not think 
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that he will be suffering any injustice if the court does not order that they be 
recouped to him. ‘ 


: regard to the drainage, it would be fair to allow a proper sum to be recouped 
o the applicant, as the expenditure has, no doubt, gone to enhance the 
obtained upon the sale of the mansion-house. 


Solicitors : Rider, Heaton, Meredith, & Mills; Burch & Co. 


value 


[Reported by A. W. Cuaster, Ese., Barrister-at-Law.] 





Re HEALTH PROMOTION, LTD. 
[Cuancery Drviston (Maugham, J.), July 17, 1931] 


[Reported [1932] 1 Ch. 65; 101 L.J.Ch. 58; 146 L.T. 211; 
[1931] B. & C.R. 97] 

Company — Winding-up — Copyright — Books— Royalties —Sale by liquidator of 
assets—Night of liquidator to sell books—Bankruptey Act, 1914 (4 & 5 
Geo. 5, c. 59), s. 6(0—Companies Act, 1929 (19 ¢ 20 Geo. 5, c. 23), s. 262. 

A publishing company entered into agreements with two authors for the 
exclusive right of printing and publishing certain books written by them. The 
copyright in some of the books was to vest in the company and in others to 
remain in the authors, and royalties were payable to the authors. The com- 
pany became insolvent and went into voluntary liquidation. The liquidator 
sold its assets, which included copies of the books written by the authors. On 
a summons to determine (i) whether, where the copyright, or some interest in 
the copyright, in the books was vested in the company at the date of the resolu- 
tion for its voluntary winding-up, the sale was subject to the Bankruptey Act, 
1914, s. 60, and (ii) whether, where the copyright in the books was not vested 
in the company, the sale could take place without the consent of the authors, 

Held: section 262 of the Companies Act, 1929, did not incorporate s. 60 of 
the Bankruptey Act, 1914, and, therefore, s. 60 of the Act of 1914 did not 
apply to the rights of the authors. 

Henham vy. Alston Rivers, Ltd. (1) (1916), Macgillivray, Copyright Cases 
1911-1916, 330, distinguished. 


Notes. Section 262 of the Companies Act, 1929, has been replaced by s. 317 of 
the Companies Act, 1948. 

As to the application of bankruptcy rules to the winding-up of a company, see 
6 Haussury’s Laws (8rd Edn.) 658-661, paras. 1305-1309; and for cases on the 
subject, see 10 Digest (Repl.) 982-984, 6761-6779. For the Companies Act, 1948, 
s. 317, see 3 Haussury’s Starures (2nd Edn.) 698, and for the Bankruptcy Act, 
1914, s. 60, see 2 Hanspury’s Statutes (2nd dn.) 395. 


Cases referred to: 
(1) Henham v. Alston Rivers, Ltd. (1916), Macgillivray, Copyright Cases 1911— 
1916, 330; Digest Supp. 
(2) Re Grant Richards, Hx parte Warwick Deeping, [1907] 2 KB. 88: "76 
L.J.K.B. 643; 96 L.T. 712; 23 T.L.R. 388; 14 Mans. 88; 4 Digest 256, 2436. 


Originating Summons. 

Health Promotion, Ltd. (hereinafter called ‘‘the company”’), printers and pub- 
lishers, had entered into agreements with J. J. Warshaw and W. M. Gallichan for 
the exclusive rights of printing and publishing certain books of tours, in which it 
was provided that the company should have the sole right of publishing and should 
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publish at its own expense and risk. Some of the agreements provided pret: 
company should pay to the author, or his heirs or assigns, & royalty of a fixe 
amount on every copy sold, and that, subject to the agreement, the whole right, 
title and interest in the manuscript and the copyright of the book should remain 
in the author. Others provided that the copyright should remain in the publishers, 
and one that royalties should not be payable to the author on the first-ten thousand 
copies sold. The company became insolvent and, by a resolution passed at a 
meeting of the shareholders on July 25, 1930, H. L. Gray was appointed liquidator 
in the voluntary liquidation. On the same date he was appointed liquidator of 
* Lutterworths, Ltd., printers and publishers. By an assignment of Sept. 11, 1930, 
between the company and Lutterworths, Ltd., of the first part, the liquidator of the 
second part, and L. Jackson of the third part, in consideration of £1,100 paid by 
Mr. Jackson to the liquidator, he assigned the whole business of the company and 
the business of Lutterworths, Ltd., to Mr. Jackson. The £1,100 was apportioned 
as between the company and Lutterworths, Ltd., as to £800 in respect of the 
assets sold by the company and as to £300 in respect of the assets sold by Lutter- 
worths, Ltd. Certain printed and bound copies of books written by Mr. Warshaw 
and of others written by Mr. Gallichan, which on Sept. 11, 1930, formed part of the 
stock-in-trade of the company, were delivered to Mr. Jackson in accordance with 
the terms of the agreement. By a supplemental agreement of Jan. 20, 1931, 
between Mr. Jackson and the liquidator, it was provided that nothing therein 
contained should prejudice the rights of Mr. Jackson to sell or otherwise dispose 
of the copies of the books which he had acquired under or by virtue of the assign- 
ment. 

This summons was issued on the application of the liquidator for the decision of 
the questions: (i) Whether, in any case in which by agreement with the respon- 
dents, Warshaw or Gallichan, or either of them, the sole right of printing and 
publishing any of certain works mentioned in the schedule to the summons was 
vested, together with the copyright or some interest in the copyright of that work, 
in the company at the date of the resolution for its voluntary winding-up, the 
liquidator was entitled to dispose of the benefit of that agreement, and that copy- 
right or interest in copyright and copies of the work to which that agreement 
related free from, or only on and subject to, the terms of s. 60 of the Bankruptcy 
Act, 1914; and (ii) Whether, in any case in which under any such agreement as 
aforesaid the sole printing and publishing rights of any work were vested in the 
company at that date without there being vested in the company the copyright in 
the work to which that agreement related, the liquidator was entitled to assign the 
benefit of that agreement to a purchaser so as to confer the benefit of it on that 
purchaser without the consent of the respondents, Warshaw and Gallichan. 

By the Bankruptcy Act, 1914, s. 60: 


“Where the property of a bankrupt comprises the copyright in any work 
or any interest in such copyright, and he is liable to pay to the author of 
the work royalties or a share of the profits in respect thereof, the trustee 
shall not be entitled to sell, or authorise the sale of, any copies ‘of the work 
or to perform or authorise the performance of the work except on the terms of 
paying to the author such sums by way of royalty oe share of the profits a 
would have been payable by the bankrupt, nor shall he, without the patina 
of the author or of the court, be entitled to assign the right or inagutane i 
interest or to grant any interest in the right ley, blaine pune pt upon ae 
which will secure to the author payments by way of sopalic i oe f th : 
profits at a rate not less than that which the bankrupt was liable to pay : eas 
By the Companies Act, 1929, s. 262 : | wis 

“In the winding-up of 


an insolvent company registe in i 
Pipeetini ie pany registered in England the 


i prevail and be observed with ree 
rights of secured and unsecured creditors i 
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the time being under the law of bankruptcy in England with respect to the 

estates of persons adjudged bankrupt, and all persons who in any such case 

would be entitled to prove for and receive dividends out of the assets of the 
company may come in under the winding-up and make such claims against 
the company as they respectively are entitled to by virtue of this section.” 

Braund for the liquidator. 

Buckmaster, for the respondent authors Warshaw and Gallichan, referred to 
Henham v. Alston Rivers, Ltd. (1) and Re Grant Richards, Bx parte Warwick 
Deeping (2). 

Gallop for the respondent Jackson. 


MAUGHAM, J., stated the facts and said: I shall not trouble counsel further 
in this matter, in which I think that I must decide that s. 262 of the Companies 
Act, 1929, does not, according to its true construction, incorporate s. 60 of the 
Bankruptey Act, 1914. Counsel for the authors has said all that can properly be 
said in favour of the view that the section of the Bankruptey Act is incorporated; 
but, when I look at the words of s. 262 of the Companies Act, 1929, I am quite 
unable to see how s. 60 of the Bankruptcy Act can be incorporated. To my mind, 
s. 60 is a limitation of the trustee’s powers, and confers, except so far as benefits 
may be gained by such a limitation, no direct benefit on any author at all. In 
substance it provides as follows: that, where the property of a bankrupt comprises 
copyright or interest in some copyright, and payment for the copyright was to be 
made by payment to the author of royalties, the trustee in bankruptcy is not to be 
entitled to sell any copies of the work except on terms of paying to the author the 
sums by way of royalty which would have been payable by the bankrupt. Secondly, 
it provides that, in such case, he shall not, without the consent of the author or of 
the court, be entitled to assign the copyright or to transfer the interest in the 
copyright or to grant any interest in the copyright by way of licence except on 
terms which would secure to the author the royalties for which he had stipulated. 
All those provisions are restrictions on the right of the trustee, and, accordingly, 
I think that it is true to say that s. 60 is not a section which confers a right on 
an author as a creditor or as an unsecured creditor of the bankrupt. It is clear, 
then, to my mind, that the phrase, ‘‘with regard to the respective rights of secured 
and unsecured creditors and to debts provable,’’ in s. 262, is not wide enough to 
incorporate s. 60 of the Bankruptey Act, 1914; nor do I think that the section can 
possibly come within the words by reason of a reference to future and contingent 
liabilities. There .are no future or contingent liabilities in regard to which s. 60 
can be fairly described as a rule relating thereto. I should add that the section, 
from the time when it was first introduced in the Act of 1875, has been strictly 
construed, and anyone who looks at BuckLey oN THE Companies Acts (11th Edn. 
at p. 583) will see how numerous are the cases in which it has been held that the 
section does not introduce into a winding-up bankruptcy rules in relation to a 
number of matters. 

Counsel for the authors has relied on Henham v. Alston Rivers, Ltd. (1). It is, 
however, to be noted that that was a case which came before the court on a motion 
for judgment in default of appearance on the defendant's behalf, and that, although 
s. 60 of the Bankruptey Act is referred to, I can find no reference whatever to the 
incorporating section in the Companies Act then in force, namely, s. 207 of the 
Companies (Consolidation) Act, 1908; nor do I find that the learned judge ever 
dealt with or considered that matter. Accordingly, I cannot accept the statement 
in Henham v. Alston Rivers, Ltd. (1) as authority for the view that s. 60 of the 
Bankruptcy Act is a rule applicable to the winding-up of an insolvent company. 
I am constrained to hold that the rights of the parties in the matter referred to in 
the summons are to be decided without reference to s. 60 of the Bankruptcy Act, 
1914. 

Solicitors : Field, Roscoe & Co.; Lazarus, Son, ¢ L. A. Hart; Forsyte & Kerman. 


[Reported by A. W. CHAsTer, Kisq., Barrister-at-Law. | 
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CONSETT IRON CO., LTD. v. DURHAM (NORTH-WESTERN 
AREA) ASSESSMENT COMMITTEE 


[House or Lorps (Lord Sankey, L.C., Lord Dunedin, Lord Warrington, Lord 
Thankerton and Lord Russell), February 23, 24, 1931] 


[ Reported [1931] A.C. 396; 100 L.J.K.B. 242; 144 L.T. 649; 
95 J.P. 98; 47 T.L.R. 301; 29 L.G.R. 231; [1926-31] 1 B.R.A. 308 | 


Rates—Assessment—Depressed industry—Consideration of expectation of better 
trade. 

The appellants were rated as occupiers of coal mines in the area of the 
respondent assessment committee, the gross and rateable values of their 
hereditaments, as entered in the valuation list, being substantial sums. At 
the material time the coal industry was very depressed, and it was clear that 
so long as the prevailing conditions of trade continued none of the appellants’ 
properties could be worked except at a loss, and that no one would have entered 
into a tenancy of the properties or any of them at any rent whatever if he had 
expected that the conditions of trade then prevailing would not improve to a 
substantial extent during his tenancy. The appellants contended that on these 
facts the rateable values of their hereditaments ought to be reduced to nil, or 
to a nominal sum, there being in fact no rent which a hypothetical tenant 
would give for the year for which the rate was made. 

Held: there might be circumstances which prevented the occupier of a coal 
mine from using it for the purpose of producing coal and he might then be 
entitled to have excluded from consideration, in fixing the amount of the 
assessment, the expectation that at some future time the circumstances would 
change so as to allow him to use the mine for production, but where, as in 
the present case, a colliery was actually being worked by the occupier for the 
production of coal, the expectation of better trade subsequent to the year of 
assessment was a consideration which must be taken into account in arriving 
at the true assessment, and, therefore, the contention of the appellants was 
wrong. 

Staley v. Castleton Overseers (1) (1864), 5 B. & S. 505, distinguished. 


Notes. Under the Local Government Act, 1948, ss. 33, 41, 49, and the Lands 
Tribunal Act, 1949, ss. 1 (8) (e), 8, valuation lists are now prepared by valuation 
officers of the Commissioners of Inland Revenue, and proceedings on proposals for 
the alteration of lists come before local valuation courts, from which there is an 
appeal to the Lands Tribunal, whose decision is final, subject to an appeal on a 
point of law to the Court of Appeal. 

For definition of ‘‘gross value,’’ see now Rating and Valuation Act, 1925, s. 68 (1). 

Referred to: Townley Mill Co. (1919), Ltd. v. Oldham Assessment Committee, 
[1986] 1 K.B. 585; Robinson Bros. (Brewers), Ltd. v. Houghton and Chester-le- 
Street Assessment Committee, [1937] 2 All E.R. 298; Port of London Authority v 
Essex Rivers Catchment Board, [1944] 2 All E.R. 507. 

As to the basis of assessment outside the Metropolis, see 27 Hatspury’s Laws 
(2nd Edn.) 383 et seq., and for cases see 38 Dicest 518 et seq. 
Cases referred to: 


(1) Staley v. Castleton Overseers (1864), 5 B. & S. 505; 4 New Rep. 561; 33 

L.J.M.C. 178; 28 J.P. 710; 10 Jur.N.S. 1147; 12 W.R. 911; 122 E.R. 920; 
Bs ati nom. oo v. Castleton Overseers, 10 L.T. 606; 88 Digest 525, 725. . 
+) Mersey Docks and Harbour Board v. Birkenhead Assessment Committee, 


[1901] A.C. 175; 70 L.J.K.B. 584: 84 L.T. 5 
; J.K.B. 584; 4.1, 542; 65 J.P. 579; 49 W.R. 610; 
: 17 T.L.R. 444, H.L.; 38 Digest 526, 735. sian 
(3) Hoyle and Jackson v. Oldham Poo 


r Law Union Assessment 0 1 
Asse: fommittee 
Oldham (Churchwardens “70 


» ete.), [1894] 2 Q.B. 872; 68 L.J.M.C. 178; 70 
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\ L.T. 741; 58 J.P. 669; 10 T.L.R. 815; 88 Sol. Jo. 286; 9 R. 287; 
Ryde & K. Rat. App. 124, C.A.; 38 Digest 525, 727. 
(4) Harter v. Salford Overseers (1865), 6 B. & S. 591; 34 L.J.M.C. 206; 29 J.P. 
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Appeal from a decision of the Court of Appeal (Scrurron, Greer, and SLESSER, 
L.JJ.) on a Case stated by Durham Quarter Sessions. 

The appellants, the Consett Iron Co., Ltd., appealed against two general rates 
for the half year, Oct. 1, 1927, to March 31, 1928, one made by the Lanchester 

y Rural District Council as the rating authority for the Lanchester Rural Rating 
Area in the No. 5 or North-Western Area of the county of Durham, and the other 
by the Benfieldside Urban Rating Area in the same assessment area. The appel- 
lants, in each case, were assessed as occupiers of certain hereditaments, described 
as ‘‘coal mines,’’ at substantial sums for gross estimated rental and rateable value. 
The total assessments were several thousand pounds. The appeals were respited 

) to the next sessions, and on Jan. 30 and 31, 1929, the following facts were admitted 
or proved. 

The appellants were lessees of the said properties under a number of long leases 
(several in respect of each colliery) of varying dates and for varying terms of years. 
The royalty rents payable under these leases varied, but averaged about 7d. per ton 
of coal worked. Many of these leases were renewals of earlier leases. Certain of 

2 the leases contained provisions entitling the appellants to determine them by giving 
notice for that purpose. On the determination thereof, fixed plant, and, in some 
cases, workmen's houses, on which the appellants had expended money, would 
become the property of the lessors without payment to the appellants, who would 
also be obliged to spend money in payment for permanent land damage. In certain 
cases, where properties were not held under the original leases, plant had already 

F reverted to the lessors, but the appellants still had use of it under the existing 
leases. In the valuation lists on which the rates appealed against were based, the 
rateable values were arrived at by multiplying the average annual output of coal 
from each property, based on two years to Dec. 31, 1926, by a number of pence 
per ton varying with the thickness of the seam, according to a scale known as the 
Lanchester scale. The collieries were idle from July 3, 1925, to April 18, 1926, 

x because of a local strike, and from May 1 to Dec. 20, 1926, by reason of the national 
coal stoppage. At the time when the rates appealed against were made, the 
collieries had been worked at a loss ever since the middle of 1925, and were still 
being so worked. The conditions of the coal trade in September, 1927, were so 
bad that the trade would be ruined if those conditions continued indefinitely, and 
there was then no indication that they were likely to improve within a year. So 

I long as the then prevailing conditions continued, none of the appellants’ properties 
could be worked except at a loss. The Case contained a table showing the profit 
or loss made by the appellants’ collieries in each month from Jan. 10 to October, 
1927. No one would have entered into a tenancy of any of the properties in or 
about September, 1927, at any rent whatever if he had expected that the con- 
ditions of trade then prevailing would continue and would not improve to a sub- 

J stantial extent during his tenancy. On May 10, 1928, the appellants entered into 
a new lease for a term of twenty years at a royalty rent of 64d. per ton of part of 
the area included in one of the properties, the earlier lease of that area having 
expired. The only basis on which anyone could have been found to enter into a 
tenancy of any of the properties at that date would have been that his tenancy 
would continue for a term of years, with the hope that conditions of trade would 
so improve that he would be on the right side on the average of the whole period. 

The appellants contended that on these facts the rateable values of the properties 
at all material times were nil or nominal amounts, and that the assessments should 
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be reduced accordingly. The respondents contended that the rates appealed against 
should be confirmed, and relied inter alia on the fact that the appellants had 
entered into a new lease on May 10, 1928, of part of the properties, reserving a 


royalty rent exceeding the average tonnage rent on which they had been assessed, © 


and that they had refrained from giving notice to determine any of the leases 
where they had the right to do so. Quarter sessions did not accept the appellants’ 
contention, but decided that they were entitled to some relief, and that the 
Lanchester scale should be reduced by 14d. per ton throughout, and that the 
rateable values should be reduced accordingly. The Court of Appeal held, affrm- 
ing the decision of the Divisional Court, that the tribunal, in order to arrive at the 
annual value of the hereditaments, had to find what was the rent at which the 
same might reasonably be expected to let from year to year free of all deductions 
and other expenses, if any, necessary to maintain them in a state to command such 
rent in accordance with s. 1 of the Parochial Assessments Act, 1836. The question 
of the amount of that rent was a question of fact for the tribunal from whose 
finding there was no appeal, provided that the tribunal, in arriving at its finding, 
had not taken into account matters which it ought not to have taken into account, 
and had not excluded matters which it ought to have taken into account. In 
this case the tribunal, or the justices, in arriving at the amount of that rent, were 
entitled to take into account changes which might happen after the year of assess- 
ment but during the possible or probable period of the tenancy from year to year 
which they had by the statute to consider. Having taken such matters into account 
the result at which they had arrived was not a matter for appeal. That was sub- 
stantially the view of the Divisional Court, and the amount of the rate which had 
been assessed could not be interfered with and the appeal must be dismissed. The 
Consett Iron Co. appealed. 


Comyns Carr, K.C., and Frederick Grant for the appellants. 
Walter Hedley, K.C., and Arthur Morley for the respondents. 


LORD SANKEY, L.C.—'This is an appeal from an order of the Court of Appeal 
consisting of Scrurron, Greer, and Stesser, L.JJ., dated Jan. 22, 1930, dismissing 
an appeal by the appellants from an order of the King’s Bench Division consisting 
of Lorp Hewarrt, C.J., Avory, J., and Swirt, J., dated Nov. 12, 1929, whereby 
an appeal by the appellants upon a Special Case stated by the court of quarter 
sessions for the county of Durham was dismissed, and the decision of quarter 
sessions was affirmed. The question for decision on this appeal, shortly stated, is 
whether the appellants, the Consett Iron Co., Ltd., who are the occupiers of certain 
coal mines in the county of Durham, are entitled to have the rateable values of 
the said coal mines for the purposes of general rates for the half-year ended 
March 31, 1928, reduced to nil, or, alternatively, to nominal amounts. The learned 
counsel, who opened the appeal on behalf of the appellants, said that he felt that 
he had the weight of judicial opinion against him—the judgment of the King’s 
Bench Division was unanimous, the judgment of the Court of Appeal was anani- 
mous, and, in addition, quarter sessions were presided over by a distinguished 
county court judge, now unfortunately no longer with us. ‘ 

What, then, are the facts stated in the Special Case, for it is upon the basis of 
those facts that the decision must ultimately depend. I need not go into all of 
them, but I will draw attention to those which are important for the determination 
of the case. The rate was made on Oct. 6, 1927, for the half-year from Oct. 31 
1927, to March 31, 1928, and was based on valuation lists then in force for the 
respective parishes concerned. In the valuation lists the rateable values were 
arrived at by multiplying the outputs from each of the various mines or drifts for 
one year based on the average of the outputs for the two years ending Dec. 31 
1926, by a number of pence per ton according to a scale known as the Lanche t 
scale, Lanchester parish being one of the parishes in which these mine es 7 
situated. There is no objection to that method of ascertaining the iteebba ee: 
it is a method which has very frequently been employed in the rating of colliery 
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properties. The difficulty with regard to rating such properties has been a familiar 
one for many years, and is due to the fact that the words of s. 1 of the Parochial 
Assessments Act, 1836, make it difficult to apply the words of Parliament to a 
colliery. That section reads : 


“No rate for the relief of the poor in England and Wales shall be allowed by 
any justices, or be of any force, which shall not be made upon an estimate of 
the net annual value of the several hereditaments rated thereunto; that is to 
say, of the rent at which the same might reasonably be expected to let from 
year to year, free of all usual tenants’ rates and taxes, and tithe commutation 
rentcharge, if any, and deducting therefrom the probable average annual cost 
of the repairs, insurance, and other expenses, if any, necessary to maintain 
them in a state to command such rent.”’ 


That raises the question on what principles and in what way have the courts to 
apply s. 1 of that Act to hereditaments which are never let, but which still, for 
rating purposes, have to be dealt with as if they were lettable from year to year. 
In the lapse of almost a century which has followed the Act, all sorts of various 
methods have been adopted by rating surveyors and approved by the courts for 
ascertaining the rateable value of different sorts of property. 

Paragraph 5 (11) of the Special Case finds : 


“The conditions of the coal trade in September, 1927, were so bad that the 
coal trade would be ruined if they were to continue indefinitely and there was 
no indication in or about September, 1927, that they were likely to improve 
within a year.”’ 


The succeeding paragraph sets out the losses which were sustained in the trading 
results for the whole of the collieries in the county of Durham in 1927, from the 
month of January to the month of October, the greatest being in April, 1927, when 
it was over 63d. per ton. The case proceeds to find that it was clear that in or 
about September, 1927, and so long as the conditions then prevailing continued, 
none of the appellants’ said collieries could be worked except at a loss. Sub- 
paragraph (14) says: 
‘‘No one would have entered into a tenancy of the said properties or any of 
them in or about September, 1927, at any rent whatever if he had expected 
that the conditions of trade then prevailing would continue and would not 
improve to a substantial extent during his tenancy. The appellants on May 10, 

_ 1928, entered into a new lease for a term of twenty years in respect of an area 
forming part of one of the said properties at a royalty rent of 63d. per ton, the 
appellants’ earlier lease of the said area having expired.”’ 

The only other sub-paragraph with regard to the facts which I need read is sub- 

para. (15), which says: 

“The only basis on which anyone could have been found who might have 
entered into a tenancy of the said properties or any of them in or about Sep- 
tember, 1927, would have been on the assumption that his tenancy would 
continue for a term of years”’ 

—I do not think that means twenty years, or fifteen years, or a term of years in 

that sense, but I think it means a tenancy from year to year, which, as has been 

admitted, may continue until put an end to by due notice— 
‘and in the hope that conditions of trade would improve during that period 
so that he would be on the right side on the whole on the average of the whole 
period of his tenancy.” 

The learned counsel for the appellants put a construction upon that sub-paragraph 

which he says ought to induce the court to decide the case in his favour; but, in 

order to see what the construction really is, it is important to observe what the 
contention of the appellants was, and what view the court of quarter sessions took 
upon it. Paragraph 7 of the Case says: 
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“It was contended on behalf of the appellants: (i) That on the admitted or 
proved facts the rateable values of the properties referred to in para. 1 hereof 
and each of them at all material times on a true construction of s. 1 of the 
Parochial Assessments Act, 1836, were nil or, alternatively, nominal amounts 
and that we were bound in law to reduce the rateable values of the said 
properties and each of them to nil or alternatively to nominal amounts. 


That being the contention of the appellants, it is necessary to see what the court 
of quarter sessions accepted with regard to it. Paragraph 9 of the Case says: 


‘We did not accept the appellants’ first contention, but we decided that the 
appellants were entitled to relief and that for the purpose of the present appeals 
the Lanchester scale should be reduced by 14d. per ton for seams of all thick- 
nesses and that the rateable values appealed against be reduced accordingly.”’ 


What is the meaning of their findings and what is the meaning of sub-para. (15)? 
I agree with what Greer, L.J., said in the Court of Appeal. He read out para. 7 
and then proceeded (143 L.T. at p. 13): 
‘‘Now I take that to mean that the court of quarter sessions if it was open to 
them so to decide, came to the conclusion upon the facts before them that the 
rateable value of this property had not been reduced to nil; that is to say, they 
came to the conclusion that what had been called the hypothetical tenant, 
even on the facts they had themselves found in the course of their findings in 
the case, would agree to pay some rent for the premises.”’ 


If that is the correct interpretation, no court of appeal, whether the King’s Bench 
or the Court of Appeal or your Lordships’ House, has anything to do with the 
quantum. It is a question of fact purely for the consideration of the court of 
quarter sessions, and, in my view, they have found that the mines in question 
might reasonably be expected to let from year to year at a rent subject to the 
statutory deductions which shows a rateable value. If that is the finding, this 
appeal is an appeal upon a pure question of fact, which is inadmissible, but in 
deference to the argument which has been addressed to us, and the cases which 
have been cited, I proposed to add a few words. 

It is important to remember that the mine in question was still a going concern. 
Coal was still being worked. There is no suggestion that it had been shut down, 
as appears in some of the decided cases. There is no suggestion that it had come 
to any end, even temporarily. The colliery was—I do not like to use adjectives, 
and I will not say in full working order—but, at any rate, the colliery and all the 
mines were working. Now, what ought to be the guiding principle to a court of 
appeal in a matter of this kind? It is, in my view, to be found stated with the 
greatest simplicity and the greatest accuracy in the judgment of Lorp Hatssury, 
L.C., in Mersey Docks and Harbour Board v. Assessment Committee of Birken- 
head Union (2). He says ([1901] A.C. at p. 183): 


‘Surely those who are complaining of what has been done by the tribunal must 
establish either that something has been excluded from the calculation which 
by law ought to be included, or that something has been included which by 
law ought not to have been included.”’ 


The learned counsel for the appellants in the present case complained that the 
second limb of that sentence had been contravened, and that something had been 
included by the court of quarter sessions in coming to a determination which by 
law ought not to have been included. 

He relied for that proposition upon Staley v. Castleton Overseers (1), in which 
case the decision of BLuacksurn, J., to which any lawyer would naturally pay the 
greatest possible attention, has been frequently quoted in rating cases of this 
character. The headnote reads: 


“A cotton mill, owing to depression in the cotton trade, was no longer worked, 
but was maintained at some expense as a factory, with its machinery in a fit 
state for working when the trade should revive. Held, that the occupiers were 
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rateable for the mill, and that the rate should be made upon its annual value 
as a storehouse for the machinery in it, and not upon an estimate of the rent 
which might fairly be expected for it, if let for a reasonable term of years, with 
the prospect of improvement in value.”’ 


If it were necessary to distinguish that case—and I hardly think it is, because I 
am of opinion that none of the cases which have been cited has very much to do 
with the case now before your lordships—it appears at once that there is all the 
difference in the world between it and this one, for it starts by finding that the 
cotton mill was no longer worked as a cotton mill, but was maintained as a factory 
with its machinery in a fit state for working when the trade should revive. In the 
present case, the mines in question are still being worked as a going concern. But 
there is one sentence in the judgment of Biacxsurn, J., to which our attention 
has been repeatedly called, where the learned judge said (5 B. & S. at p. 518): 


‘The facts are that under existing circumstances, the hypothetical tenant 
hiring it as a cotton mill would not give anything for it, because, working it 
as a cotton mill in the current year, he would be out of pocket.”’ 


I should feel great personal hesitation in criticising any statement of law made by 
Buacxsurn, J., and I should prefer his opinion to my own, but I think that he is 
there stating something which was for the decision of the court of quarter sessions. 
If that were the finding of sessions, I can see the reason for the decision, and if, 
on the other hand, the sessions found that there was some chance of the cotton 
mill being opened again very soon and assessed the rateable value taking that into 
consideration, I think equally their decision would be upheld, so it is important to 
look at the arguments which were advanced. In my view, the learned judge was 
referring to the argument which had been advanced by Mr. Joseph Kay (5 B. & S. 
at p. 510): | 
“Considering the uncertainty of the cotton trade the test is what a tenant 
would give for the mill if it was let out for a reasonable term of years.”’ 
The learned judge was really dealing with those words ‘‘a reasonable term of years,”’ 
and was pointing out that there was no such phrase in the Act of 1836. If I am 
wrong in putting that interpretation upon the sentence, I cannot help adding that 
what Scrurron, L.J., said about the passage to which I have referred appeals to me: 
“TI personally have very grave doubts whether that is right, and, if it were 
necessary, I should be prepared to say that it is wrong; but in the present 
case it appears to me that no question arises as to a house not being occupied 
or of a factory in which no trade is being carried on. In the present case the 
trade was being carried on during the whole year of assessment; the benefit 
derived by the occupier was whatever benefit would be derived from carrying 
on the trade as a colliery.”’ 
Greer, L.J., said very much the same thing (143 L.T. at p. 14): 
‘In the course of that [judgment] he appears to have left out of consideration 
the question whether at the time when the rate was made any proposing tenant 
would take the premises as a cotton factory in the expectation that the Ameri- 
can War would soon end and that while still in occupation he would be entitled 
to make money out of it as a cotton factory.”’ 
Suesser, L.J., in distinguishing the case, referred to the judgment of the Divisional 
Court in Hoyle and Jackson v. Oldham Poor Law Union Assessment Committee 
and Oldham (Churchwardens, etc.) (3), where Lawrance, J., says ({1894] 2 Q.B. 
at p. 377): 
‘The circumstances in the present case are different from those which existed 
in Staley v. Castleton Overseers (1) and Harter v. Salford Overseers (4), for in 
those cases the business had actually ceased, and the buildings had been turned 
from mills into warehouses for machinery and as far as the ability of the 
tenants to carry on business was concerned, they were in no better position 
than if their mills had been burned down.”’ 
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The true principle to be applied in these cases is that laid down by Cocxsurn, A 


C.J., in Great Eastern Rail. Co. v. Haughley (Churchwardens, etc.) (5), where the 
learned judge says (L.R. 1 Q.B. at p. 679): 


“But I think it is one thing to start with the assumption that you are dealing 
with a tenancy from year to year, and another thing to say that the hypothetical 
tenant, in calculating what he can reasonably pay as rent for the premises, is 
necessarily to assume that his tenancy would not last beyond a year. I think 
the possibility of its longer duration is one of the surrounding circumstances 
which the tenant from year to year would take into account. It may be that 
the circumstances are such, that it is worth his while to deal with the stock 
as though he were certain that his tenancy would not be put an end to at the 
expiration of the year. He is to calculate for himself how much his stock will 
be depreciated and what it is worth his while to give, having taken that matter 
sufficiently into consideration. Now that seems to me to be a question of fact 
for the sessions. . . . I do not think there is anything in the statute that makes 
it necessary or incumbent upon us to say, that if the sessions or the arbitrator 
have found that fact in a particular way, they must necessarily be wrong.”’ 


It is unnecessary to deal with the further cases, but the correct statement of the 
law may be put as follows. There may be circumstances which prevent the occu- 
pier of a coal mine from using it for the purpose of producing coal, and if there are 
such circumstances he may be entitled to have excluded from consideration, in 
fixing the amount of the assessment, the expectation that at some future time 
circumstances will change so as to allow him to use it for that purpose. But, where, 
as in this appeal, a colliery is actually being worked by the occupier for the pro- 
duction of coal, the expectation of better trade subsequent to the year of assessment 
is a consideration which may be taken into account in arriving at the true assess- 
ment. That is what, as it seems to me, the court of quarter sessions have not only 
purported to do, but what, in fact, they have done. They have left nothing undone 
which they ought to have done, and they have not done anything which they ought 
not to have done. 

In my opinion, the judgment appealed from is correct, and this appeal should 
be dismissed. 


LORD DUNEDIN.—I concur and I have only one sentence to add, and that is 
about the case of Staley v. Castleton Overseers (1). Counsel for the appellants 
admitted that the sheet anchor of his argument was BiacKkpurn, J.’s opinion in 
that case. I do not think it necessary to say what I think of what Scrurton, L.J., 
said, namely, that he doubted whether the Castleton Case (1) was rightly decided. 
I see no reason to think that it was wrongly decided. I do not for a moment see 
why, if a thing is no longer really used as a mill, but is used as a storage factory 
you should not rate it as a storage factory. But what might have been of the 
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greatest service to the argument of learned counsel was one sentence of BLAcKBURN, H 


J., in which he, speaking of the question of using the hereditament as a mill and 
not as a storage factory, said (5 B. & 8. at p- 513): 


“The facts are that under existing circumstances, the hypothetical tenant 
hiring it as a cotton mill would not give anything for it.”’ 


If he had stopped there, there would not have been very much wrong, but he went I 


on, “because, working it as a cotton mill in the current year, he would be out of 
pocket.’’ The point, of course, that would be of infinite service to learned counsel 
would be" that expression, ‘‘in the current year.’’ I agree with my noble friend 
- the W oolsack that one does not easily say that Buacxsurn, J., was mistaken 
but I do not mind doing so when I find that Cocxsurn, C.J., and many others hay ; 
said the opposite, and I agree that one may take as the axel that what wn said 


by Cocxsurn, C.J., in Great FE il. C 
eae pata vastern Rail. Co. v. Haughley (Churchwardens, etc.) 


ws 


el 


H.L.] CONSETT IRON CO. v. DURHAM ASSMT. COM. (Lord Dunerpty) 69 


“It is one thing to start with the assumption that you are dealing with a 
tenancy from year to year, and another thing to say that the hypothetical 
tenant, in calculating what he can reasonably pay as rent for the premises, is 
necessarily to assume that his tenancy would not last beyond a year. I think 
the possibility of its longer duration is one of the surrounding circumstances 
which the tenant from year to year would take into account.”’ 


That, of course, is not the same view as in that sentence of BLacksurn, J., which 
I read, ‘‘because, working it as a cotton mill in the current year, he would be out 
of pocket’’; but that is the view which has prevailed in many cases since, and that 
is the view that the assessment committee have taken here, and, taking that, it is 
a question of fact and nothing else. 


LORD WARRINGTON.—I agree with the judgment delivered by the Lord 
Chancellor, and I also agree with what has just been said by my noble and learned 
friend Lorp Duneprn in reference to the judgment of Bracxsurn, J., in Staley v. 
Castleton Overseers (1). I do not think that the decision of the court in Staley 
v. Castleton Overseers (1) can be successfully attacked, but that one sentence in 
Buacksurn, J.’s judgment may be read as not giving true effect to the words of 
the Parochial Assessments Act, 1836, which are, ‘‘let from year to year,’’ which is 
not a tenancy for a year certain. The sentence in Buacksurn, J.’s judgment seems 
to indicate that the only term which is to be considered is the current year, that 
is to say, one year certain. I think the true view is very well put by Greer, L.J., 
in his judgment in the present case, where he says (143 L.T. at p. 14): 


“It does not follow that, because during the first year of the tenancy there is 
very little prospect of any profit, it is not worth while for the proposing tenant 
to say to himself: ‘Though my landlord at the end of six months may give me 
six months’ notice he is very unlikely to do so, and, if he does not do so, I 
will have the right to occupy for eighteen months, and though at the end of 
eighteen months from the beginning of the tenancy he may still give me six 
months’ notice, judging by the probabilities and the way business is conducted 
in matters of this sort, at any rate judging by the probabilities, I do not think 
he will give me six months’ notice, but will let me go on a little longer.’ "’ 


That seems to me to be the right view of the Act on that point, and in all other 
respects I entirely concur in the opinions that have been delivered. 


LORD THANKERTON.—I agree. 


LORD RUSSELL.—I agree. There is, in my opinion, no reasonable doubt as 
to the meaning of the Case Stated. I will take one concrete instance, namely, the 
coal mine, Humber Hill Drift. The statements in the Special Case involve a 
finding by the justices upon the facts before them to the following effect—that the 
Humber Hill Drift mine might reasonably be expected to let from year to year at 


a rent which, after taking into account the various matters specified in the first 
section of the Act of 1836, will result in a rateable value of £1,822. That is a 


finding of fact which we cannot disturb unless the justices have taken into account 
something which they ought not to have taken into account, or have omitted to 
take into account something which they ought to have taken into account. I cannot 
see that the justices have done either, and I, accordingly, agree that this appeal 
should be dismissed. 

Appeal dismissed. 


Solicitors: Gregory, Rowcliffe & Co., for Cooper & Jackson, Newcastle-on-Tyne ; 
Ward, Bowie & Co., for Longden & Mann, Sunderland. 
[Reported by EB. J. M. Cuaruin, Esq., Barrister-at-Law.} 
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R. C. HAMMETT, LTD. v. CRABB. SAME v. BELDAM 


[Kine’s Bencu Division (Lord Hewart, C.J., Avory and Acton, JJ.), July 21, 
1931] 


[Reported 145 L.T. 688; 95 J.P. 180; 47 T.L.R. 623; 29 L.G.R. 515; 
29 Cox, C.C. 364] 

Food and Drugs—Proceedings against third party—‘‘Due diligence” of employer 
—Question of fact—Liability of employer to conviction—Right of appeal to 
quarter sessions—Sale of Food (Weights and Measures) Act, 1926 (16 ¢ 17 
Geo. 5, c. 63), s. 12 (5). 

Where an employer who is charged with an offence against the Sale of Food 
(Weights and Measures) Act, 1926, brings before the court, under s. 12 (5) of 
the Act, another person whom he charges as the actual offender, the question 
whether the employer has used due diligence to enforce the execution of the 
Act is one of fact and not of law; and where the commission of the offence has 
been proved, but the employer has satisfied the court that he has used due 
diligence, the result, under s. 12 (5), is that both the employer and the other 
person should be convicted, but the other person only is liable to a penalty. 

Per Avory, J.: Quere, whether in a case where the employer has been con- 
victed and the justices have refused to convict the actual offender, the employer 
has a right of appeal to quarter sessions. 


Notes. Considered: R. C. Hammett, Ltd. v. London County Council (1933), 49 
T.L.R. 209. 

As to defence open to an employer charged with an offence against the Weights 
and Measures Acts, see 33 Hauspury’s Laws (2nd Edn.) 704, para. 1265; and 
for cases on the subject, see 25 Dicesr 121-122, 434-439. For the Weights and 
Measures Act, 1926, s. 5 and gs. 12, see 26 Hatspury’s Sratures (2nd Edn.) 1297, 
1302. 

Case referred to: 
(1) Walkling, Ltd. v. Robinson (1930), 99 L.J.K.B. 171; 143 L.T. 105, 106; 94 
J.P. 73; 46 T.L.R. 151; 28 L.G.R. 88; 29 Cox, C.C. 181; Digest Supp. 

Case Stated by justices for the Newington Petty Sessional Division of the County 
of London. 

On Feb. 11, 1931, an information was preferred by the respondent, Henry Crabb, 
an inspector of weights and measures under the London County Council, under the 
Sale of Food (Weights and Measures) Act, 1926, against the appellants, R. C. 
Hammett, Ltd., charging them that, on Jan. 16, 1931, at 10, New Cut, Lambeth, 
they unlawfully delivered or caused to be delivered to a purchaser butcher’s meat 
without a legible statement of the net weight on which the purchase price was 
based, the meat not having been weighed in the presence of the purchaser, contrary 
to the Sale of Food (Weights and Measures) Act, 1926, s. 5 (2). On Feb. 17, 1931, 
the appellants preferred an information under s. 12 (5) of the Act charging the 
respondent, Sydney Joshua Beldam, the manager of the appellants’ branch at 
10, New Cut, Lambeth, as the actual offender in respect of the offence alleged 
against the appellants. The informations were jointly heard on March 5, 1931. 

The following facts were proved or admitted at the hearing: (i) The respondent 
Crabb was an inspector of weights and measures attached to the Public Control 
Department of the London County Council. (ii) The appellants carried on business 
as butchers at nearly 200 shops in and around London, including the shop at 
10, New Cut, Lambeth. (iii) The respondent Beldam was the manager of that 
shop and was employed by the appellants. (iv) On Jan. 16, 1931, the respondent 
Beldam served one J. Skelton, the chauffeur of the respondent Crabb, at 6.55 p-m., 
with a leg of lamb bearing two tickets, one marked 10}d. and the other Bs. 2d., the 
former being the price per lb. and the latter the price of the joint. (v) The joint 
was not weighed in the presence of Skelton. (vi) The respondent Beldam had 
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been employed as manager of the shop for several years and had had no previous 
complaints made against him and was a satisfactory servant. (vii) The respondent 
Beldam was aware of the regulations and knew at the time that he was committing 
an offence. (viii) The appellants employed district superintendents whose duty 
was (inter alia) to see that their managers knew of the various regulations affecting 
their shops and to superintend the observance in the appellants’ shops of the pro- 
visions of the Sale of Food (Weights and Measures) Act, 1926, and other statutes. 
One such superintendent, who was in charge of some twenty shops, was in the 
habit of visiting the shop on an average two or three times a week, but had not up 
to Jan. 16, 1931, personally brought the printed regulations in question to the 
notice of the respondent Beldam. (ix) The appellants had also from their head 
office circulated letters to the managers of their shops drawing attention to the 
regulations under the Act. (x) The appellants had caused a notice to be placed in 
a prominent part of the shop, the first paragraph of which was: ‘‘All meat must be 
weighed in the presence of the customer, whether priced or not.” 

It was contended on behalf of the appellants that: (i) They had used due diligence 
to enforce the execution of the Sale of Food (Weights and Measures) Act, 1926, the 
respondent Beldam had committed the offence without their consent, connivance, 
or wilful default, and should be convicted and they should be exempted from any 
penalty under the said Act, and, further, that there was no evidence on which it 
could be held that they had failed to exercise due diligence or that they were 
guilty of wilful default; (ii) Even if it were held that, on the facts found, the 
appellants had failed to exercise due diligence or had been guilty of wilful default 
and were convicted, the respondent Beldam, the manager, the actual offender, 
should also be convicted, and, although he was summoned under s. 12 (5) of the 
Sale of Food (Weights and Measures) Act, 1926, he was, in fact, summoned in 
respect of an offence contrary to s. 5 (2) of the Act. 

It was contended on behalf of the respondent Crabb that: (i) On the facts as 
proved the appellants had not in law discharged the burden cast on them of proving 
that they had used due diligence and that the offence had been committed without 
their wilful default; (ii) The respondent Beldam, the manager, was summoned only 
under s. 12 (5) of the Act, and he could only be convicted providing he were the 
actual offender and the court were also of opinion that the appellants had exercised 
due diligence and that the offence had been committed without their consent, 
connivance or wilful default. 

The justices were of opinion that the facts proved by the appellants did not in 
law constitute due diligence and that there was evidence of wilful default on their 
part, and they were further of opinion that they had no jurisdiction to convict the 
respondent Beldam, having decided that the appellants had failed to exercise due 
diligence and had been guilty of wilful default. They accordingly convicted the 
appellants and fined them £30 and five guineas costs, and dismissed the information 
preferred by the appellants against the respondent Beldam. 

The questions on which the opinion of the court was desired were: (i) whether 
there was evidence on which the justices could hold that the appellants had failed 
to exercise due diligence or had been guilty of wilful default; (ii) whether the 
justices on the facts proved or admitted were right in law in holding that the 
appellants had failed to prove that they had exercised due diligence; (iii) whether 
the justices were right in law on the facts proved in convicting the appellants; and 
(iv) whether the justices, having found that the respondent Beldam was the actual 
offender, and having also held that the appellants had failed to exercise due dili- 
gence and had been guilty of wilful default, were wrong in law or acted in excess 
of jurisdiction in refusing to convict the respondent Beldam under s. 5 (2) of 
the Act. 

By the Sale of Food (Weights and Measures) Act, 1926: 


“Section 5 (2). A person shall not deliver or cause to be delivered to a 
purchaser any butchers’ meat without a legible statement of the net weight on 
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which the purchase price is based unless delivery is made to the purchaser on 
or at the premises of the seller immediately after the meat has been weighed 
in the presence of the purchaser... .” 

“Section 12 (5). Where an employer or principal is charged with an offence 
against this Act, he shall be entitled on information duly laid by him, and on 
giving not less than three days’ notice of his intention to the prosecution, to 
have any other person whom he charges as the actual offender brought before 
the court .. . and, if after the commission of the offence has been proved, the 
employer or principal proves to the satisfaction of the court that he had used 
due diligence to enforce the execution of this Act, and that the said other 
person had committed the offence in question without his consent, connivance 
or wilful default, the said other person shall be summarily convicted of the 
offence and the employer or principal shall be exempt from any penalty.”’ 


A. S. Comyns Carr, K.C., and S. Seuffert for the appellants. 
Engelbach for the respondent Crabb. 


The respondent Beldam was not represented. 


LORD HEWART, C.J.—This is a very difficult case arising under s. 5 (2) and 
s. 12 (5) of the Sale of Food (Weights and Measures) Act, 1926. I need not re-read 
the whole of the Case, but among the facts which were proved were these; that the 
respondent Beldam had been employed as the manager of the shop for several years 
and had had no previous complaints made against him; that he was a satisfactory 
servant; and again, that he was aware of the regulations and knew at the time that 
he was committing an offence; and yet again, that the appellants employed district 
superintendents whose duty it was (inter alia) to see that the manager knew of the 
various regulations. One such superintendent, who was in charge of some twenty 
shops, was in the habit of visiting the shop on an average two or three times a 
week, though he had not up to Jan. 16, 1931, personally brought the printed regu- 
lations to the notice of the respondent Beldam; and finally, the appellants had, 
from their head office, circulated letters to the managers of their shops drawing 
their attention to the regulations under the Act, and had caused a notice to be 
placed in a prominent part of the shop the first paragraph of which was: ‘‘All meat 
must be weighed in the presence of the customer, whether priced or not."’ 

When one looks at the Case and at the opinion expressed, the recurrence of the 
words “‘in law’’ is manifest, although I think that the question whether the 
appellants (the employers or principals) had used due diligence to enforce the execu- 
tion of the Act was really one of fact. Nothing has been suggested that the 
appellants omitted to do, and I cannot help thinking that, if the justices had 
approached the question as one of fact, they must have come to the conclusion that 
due diligence was proved. They do not say that the facts did not constitute due 
diligence; they say they did not ‘‘in law’’ constitute due diligence. I have come 
to the conclusion, therefore, that the questions which have been asked us ought to 
be answered as follows: (i) Whether there was evidence on which the court of 
summary jurisdiction could hold that the appellants had failed to exercise due 
diligence or had been guilty of wilful default. Answer—No. (ii) Whether, on 
the facts proved or admitted, the court of summary jurisdiction were right in law 
in holding that the appellants had failed to prove that they had exercised due 
diligence and that the offence had been committed without their wilful default. 
Answer—No. (iii) Whether the court of summary jurisdiction were right in law 
on the facts proved in convicting the appellants. Answer—Yes, but not in im- 
posing the penalty (see s. 12 (5), and Walkling, Ltd. v. Robinson (1)). (iv) Whether 
the court of summary jurisdiction, having found that the respondent Beldam was 
the actual offender, and having held also that the appellants had failed to exercise 
due diligence and had been guilty of wilful default, were wrong in law and acted 
in excess of jurisdiction in refusing to convict the respondent Beldam of an offence 
ies Ma ee oo * I think, that, having found that the respondent 

actual offender, the court of summary Jurisdiction ought to have 
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convicted him, and the final words of s. 12 (5) of the Act apply: ‘‘The said other 
person shall be summarily convicted of the offence and the employer or principal 
shall be exempt from any penalty.’’ I think the case ought to go back to the 
justices for that purpose. 


AVORY, J.—I am of the same opinion, although I have been much troubled by 
consideration of the point which has been made by counsel for the respondent 
Crabb, that this was really a question of fact for the justices, and that it is difficult 
for this court to come to a different conclusion of fact if there was any evidence to 
support the finding of the justices. If this Case is read as a finding of fact, I agree 
that there was no evidence on which the justices could in fact come to the con- 
clusion that the appellants had not used due diligence to enforce the execution of 
the Act, and that there was no evidence on which they could find that the offence 
in question had been committed by the wilful default of the appellants. The diffi- 
culty, as my Lord has pointed out, arises from the fact that, instead of stating this 
Case as a question of fact which they decided, the justices over and over again say 
they were of opinion that the facts proved did not ‘‘in law’’ constitute due 
diligence. Now that expression, I think, is meaningless, because there is no legal 
definition of due diligence for the purpose of this statute. It is a question of fact 
in every case whether what the principal has done constitutes due diligence on his 
part to enforce the execution of the Act. 

I only wish to add that I reserve my opinion on the question which I have more 
than once asked during the progress of this case, namely, whether the employer or 
principal has not a right of appeal to quarter sessions in a case where the justices 
have convicted the principal and have refused to convict the employee or manager. 
In my view Walkling, Ltd. v. Robinson (1), which counsel for the appellants relied 
on in answer to that point, is not an authority that precludes employers in such 
eases from appealing to quarter sessions on a question of fact, because in that case 
it was expressly found that the manager or employee had not, in fact, committed 
the offence, and he had been acquitted by the justices. The difficulty that was 
pointed out in that case was that the appellants could not appeal to quarter sessions 
against their own conviction without saying that the manager had been improperly 
acquitted, and it was not open to them to say that he had been improperly 
acquitted. or that reason, I do not think that case is any authority, and to avoid 
the difficulties which have arisen in this case I only wish to reserve, as I have said, 
my opinion whether the proper procedure, instead of stating the Case as if it were 
a question of law, would be an appeal to quarter sessions on the facts. I agree with 
the result, that the case should be sent back to the justices with the directions 
which my Lord has intimated. 


ACTON, J.—I agree. 
Appeal allowed. 
Solicitors : Chas. H. Wright & Tracey; S. A. R. Preston-Hillary. 
[Reported by T. R. F. Buruer, Esq., Barrister-at-Law. ] 
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SAMUELSON v. PRODUCERS’ DISTRIBUTING CO., LTD. 


[Court or Appeat (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), October 
13, 14, 15, 1981] 
[| Reported [1932] 1 Ch. 201; 101 L.J.Ch. 168; 146 L.T. 37; 
48 R.P.C. 580] 


Copyright—Passing off—Dramatic work—Alteration and additions by person 
other than original author—Cinematograph film made—Passing off film as 
screen version of work. 

The author of a literary work for the purposes of copyright is the person who 
actually writes or composes the work in question, and that may be so although 
the work as originally written is altered or added to by another person. In 
deciding this question the substance of the matter has to be regarded. 

The owner of the copyright in a dramatic work can restrain the producer of 
a cinematograph film representing to the public, contrary the fact, that the 
film is a version of the dramatic work notwithstanding that there is no existing 
film of the work. 

The plaintiff wrote a sketch to which G.C., a comedian, who was to play 
in the sketch, made extensive alterations, but retained eight distinguishable 
passages written by the plaintiff and also the dramatis persone and the 
mise-en-scéne. In i928 the sketch was played for five months as part of a 
revue, in 1929 it was played on the variety stage, and in 1930 it was one of 
the items at a Command Performance. The defendants made a film which in 
fact did not follow the lines of the sketch, but they published a notice in the 
newspapers: ““The man who made the Queen laugh, George Clarke, in ‘His 
First Car.’ Come and see the talking version. A P.D.C. Picture.’’ The 
writ was then issued by the plaintiff claiming damages for passing off and an 
injunction, and the defendants paid £5 into court in satisfaction of all claims. 
On a motion in the action the defendants undertook not to repeat the advertise- 
ments until trial, and shortly afterwards they announced at a trade per- 
formance that their film had no connection with the sketch. The plaintiff had 
parted with the performing rights of the sketch for five years from 1928. 

Held: in substance the sketch was the production of the plaintiff, who was 
entitled to the copyright in it; there had been an attempt to pass off and the 
action was rightly made a passing off action, and, though by what had taken 
place at the trial an injunction had become unnecessary, the plaintiff was 
entitled to go to trial; no inquiry as to damages was necessary, however, as the 
£5 paid into court was sufficient, having regard to the fact that the plaintiff 
had parted with his film rights for five years and that there had appeared 
shortly after the advertisements an account in the newspapers of the inter- 


locutory proceedings, and having regard to the announcement made at the 
trade show. 


Notes. The Copyright Act, 1911, was r i 
36 Hauspury’s ie (2nd Edn.) 67). Sever BY De Coe aes ee: 

Referred to: O'Gorman v. Paramount Fil Service, Ltd., [1937] 2 All E.R. 118; 
Illustrated Newspapers, Ltd. v. Publicity Services (London), Ltd [1938] 1 
All E.R. 821; R. J. Reuter Co. v. Ferd Mulhens, [1953] 2 All E.R. 1160. 

As to persons entitled to copyright, see 8 Hatssury’s Laws (8rd Edn.) 404 
et seq., and for cases see 13 Digest 182 et Seq. As to passing off, see 32 Hans 
Bury’s Laws (2nd Edn.) 648 et seq., and for cases see 48 DicEst 281 et seq 
Case referred to: . 

(1) Levy v. Rutley (1871), L.R. BN : 44% 2 

ao 4 sea ae ae P. 528; 40 L.J.C.P. 244; 24 1.7. 621; 19 

Appeal by defendants from an order of Luxmoore, J. 

The facts appear in the judgment of Lorp Hanwonre, M.R. 
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A Morton, K.C., and Macgillivray for the defendants. 
Beyfus for the plaintiff. 


LORD HANWORTH, M.R.—This appeal raises a number of somewhat intricate 
points. The action is brought by Mr. Morris Laurence Metzenberg Samuelson, 
whose professional name is Mr. Laurie Wylie, who is a playwright. He wrote a 

B sketch which was first produced under the name of “Washing a Car.’’ He pro- 
duced that sketch at the invitation of, I think it was Mr. Harry Day, who invited 
him to write a revue in conjunction with Mr. Harold Simpson. Mr. Laurie Wylie 
then had a conception for this sketch, which was based on a certain mise-en-scéne. 
He thought that he could make a sketch, the central feature of which was a motor 
car, in respect of which there would be a certain amount of what is technically 

C known as ‘‘business.’’ He placed the motor car in the garden of a suburban villa 
and he introduced as the dramatis persone a man, his wife and a child. Having 
written the script of ‘‘Washing a Car,’’ he sent it to Mr. George Clarke. When 
Mr. Clarke read the sketch he thought that he could improve upon it, and he did 
write a different script, but that script embodied, we are told, eight phrases or 
passages from the script which had been originally produced by the plaintiff, however. 

D It is important to observe that, whatever was said or proposed to be said by these 
dramatis persone, the mise-en-scéne remained the same; the motor car and the 
garden and the actors were those which had been conceived by Mr. Laurie Wylie. 
It was then determined that Mr. George Clarke should be the central figure, the 
practised comedian, who was to present this sketch, and he did so. The sketch 
was put on the stage on July 23, 1928, and it ran until Dec. 10 of that year, and 

E then stopped. In the course of the run it had become called ‘‘The New Car.”’ 
The reason for that was that in the ‘‘business,’’ which was Mr. Clarke’s invention, 
he dwelt, not upon the washing of the car, but upon some romp with the car 
whereby the car was made to, what is called, buck, going backwards and forwards 
and jumping about, with the result that the washing of the car, which had been a 
feature of the plaintiff’s proposal, went into the background when the sketch was 

EF produced by Mr. Clarke. In 1929, from February to August, ‘‘The New Car’’ was 
produced as a sketch by itself. (In 1928, ‘‘Washing a Car’’ or ‘‘The New Car”’ 
had appeared as a part of a revue or entertainment called ‘‘Vogues and Vanities.’’) 
In 1929 ‘‘The New Car’’ had got sufficient attraction to stand upon its own feet, 
and so it was produced and ran as a vaudeville sketch. It was not produced in 
1930, but on May 22 of that year there was a Command Performance at which 

G Their Majesties the King and Queen were good enough to attend. At that per- 
formance Mr. George Clarke appeared in ‘‘The New Car,’’ with the result that it 
caused amusement to Their Majesties, and there was a paragraph written in the 
‘Daily Telegraph’’ on May 23 which ran in this way: 


“The King’s Enjoyment. The evening showed us other triumphs of ability. 
But mainly it was an evening of laughter—laughter whole-hearted, irresistible, 
f and at times uproarious. And nobody in the vast audience seemed to enjoy the 
fun more than the King and Queen. It was George Clarke, in Laurie Wylie’s 
capital sketch, ‘The New Car,’ who first set the fun going at high speed.” 


It is quite clear that the critic or reporter of the ‘‘Daily Telegraph’’—only to 
mention that one paper—in mentioning Mr. George Clarke recognised that he was 
J appearing in the sketch of Laurie Wylie’s, and he was right. Up to that time 
there had been no claim made by Mr. Clarke that the sketch was his own creation, 
but there had been a payment to Mr. Laurie Wylie for the scenic rights of his 
sketch. There was no joint-authorship within the meaning of the Copyright Act 
between Mr. Laurie Wylie and Mr. George Clarke. Therefore, the matter stands 
in this way, that, unless we are to treat the sketch that Mr. Clarke appeared in as 
wholly an independent creation on his part, the evidence and the facts all point to 
there being a recognition that what was being put upon the music-hall stage was 


the creation of the plaintiff. 
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I do not want in any way to lay down any principles as to how far a person ae A 
i sw scene to an existing play, or by re-writing portions of it, make a 
= aa are or she should: be the author. What we have got first of all 
per ee is this; Was this sketch, re-named “The New Car,’’ Mr. prin 
Wylie’s sketch or not? Our attention has been called to a number of cases. sey 
of them have some observations which are helpful, such as Levy v. Rutley (1), = 
which the observations of Monracur Surru, J. (L.R. al OP ae at p- 530), may be B 
pointed to; but I do not find any real guidance on this matter, still less in the rules 
that are laid down which must necessarily be followed; and it cores back to being 
a question of substance and of fact whether or not the sketch ‘The New Car’’ was 
Mr. Laurie Wylie’s sketch or not. As joint authorship is eliminated by the terms 
of the statute to which our attention has been called [Copyright Act, 1911, s. 16 (3): 
now Copyright Act, 1956, s. 11 (3)], as the mise-en-scéne and the dramatis persone O 
are the same in the script produced by Mr. Clarke, and as he himself did not, 
apparently, purport to be starting off on his own, I think the evidence all points 
in one direction, namely, that we should hold, as the learned judge did hold, that 
in substance this sketch, re-named ‘“‘The New Car,’’ was the production of Mr. 
Laurie Wylie, and that he was the author entitled to the copyright in it. I think 
some importance must be attached to the general recognition of all persons at that J) 
time that it was Mr. Laurie Wylie’s work. When this had been produced before 
Their Majesties there were obviously potential further rights than the mere pro- 
ducing it on the stage. Reproduction by mechanical means is referred to in the 
Copyright Act, 1911. By s. 35 (1) of that Act performance means 


‘‘any acoustic representation of a work and any visual representation .. . E 
made by means of any mechanical instrument.”’ 


In other words, there are film rights which are attached and belong to the author 
of the play. 


At this point something occurred which has been the basis of the action. The 
defendants made a film. It is true that the film they produced did not in fact F 
follow the lines of or embody the action of ‘‘The New Car,”’ but they sent notices 
to various newspapers and periodicals in which they said—I take the exhibit from 
‘The Cinema’’ of May 28: 


“The Man who made the Queen laugh. George Clarke in ‘His First Car.’ 
Come and see the talking version. A P.D.C. Picture”’ 


—P.D.C. being the initial letters of the defendant company. There are two 
passages which purport to be excerpts from the ‘‘Daily Express” and the “Daily 
Telegraph,’’ but they are not true excerpts from those papers because they leave 
out the name of Laurie Wylie. They say this: ‘‘It was George Clarke in ‘His 
First Car’ who first set the fun going at high speed.’’ It will be observed from 
what I have read that what was really said was: ‘‘It was George Clarke, in Laurie 
Wylie’s capital sketch ‘The New Car,’ who first set the fun going at high speed.”’ 
It is plain, however, especially having regard to the picture that illustrates the 
announcement, that the intention was to refer to the sketch played by George 
Clarke before Their Majesties at this Command Performance, and one draws a 
somewhat sinister inference from the fact that these excerpts had been modified so 
as to make a reference or apparent reference to ‘‘His First Car,’’ the ‘‘talkie’’ I 
version of a P.D.C. picture in respect of which an attempt is made to appropriate 
to it the applause and success that ‘‘The New Car,’’ in Mr. George Clarke’s hands 
obtained at a Command Performance. When those notices had been issued a writ 
was issued. Leave to serve notice of motion with the writ was obtained from 
Ciauson, J., and when the motion came on an unde 
accordance with which the defendants took advantage of an opportunity for with- 
drawal which was presented by a gathering for a trade performance on Sunday 
May 30. At that performance they made this announcement : 


rtaking was at once given, in 
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Producers’ Distributing Co., Ltd., beg to announce that their film entitled 
His First Car’ has no connection with a variety sketch by Mr. Laurie Wylie 
entitled ‘Washing a Car’ or ‘The New Car.’ ”’ 


I agree with the learned judge that that is not an announcement couched in 
generous terms, nor does it appear intrinsically to show much regret, certainly not 
contrition on the part of the defendants, and it may be that their attitude in 
making that announcement in the form in which it appeared is well expressed in 
their letter of May 29, which says this : 


‘‘In order to preserve the position until the case is again heard on Wednesday 
next, June 4, as part of an undertaking given by us to the court, we undertook 
to use our best endeavours to procure you to make an announcement to clearly 
distinguish our film from the sketch entitled ‘Washing a Car’ or ‘The New 
Car,’ of which Mr. Laurie Wylie claims to be the author.”’ 


It is quite clear that what they were trying to do was to go no further than their 
undertakings at the moment compelled them to do, and that they were not going 
absolutely and for ever to give an undertaking or to make a withdrawal such as 
the plaintiff was entitled to, because I think it is quite plain upon the facts that 
there was an effort made to take advantage of the merits attributed to Mr. Laurie 
Wylie’s ‘“‘The New Car’’ by the moulding of the advertisement in a manner which 
would apply to the defendants’ film production of ‘‘His First Car.’’ When the 
case came to trial Luxmoorg, J., held that the plaintiff was entitled to succeed and 
that he was entitled to something more than merely nominal damages and there 
should be an inquiry as to damages. The defendants have appealed on both those 
points, and they have asked that judgment should be entered for them—appealing, 
that is to say, both on the right of the plaintiff to bring this action and his right 
to have an inguiry as to damages. 

On the question of his right to recover, the defendants say this is not what it 
purports to be—a passing off action; there was no passing off at all. What do you 
mean by passing off? It is said that there could be some action in the nature of 
slander of title, but that an action for passing off is one where some representation 
is made whereby other persons are induced to believe that the goods or the produc- 
tion of the defendants are the goods of the plaintiff. In Kersy on Trape Marks 
(6th Edn., p. 544), ‘‘Passing off’’ is rightly defined as follows : 


“Tt is an actionable wrong for the defendant to represent for trading purposes 
that his goods are those, or that his business is that, of the plaintiff, and it 
makes no difference whether the representation is effected by direct statement 
or by using some of the badges by which the goods of the plaintiffs are known 
or any badges colourably resembling these.’’ 


It appears to me quite idle to say that this is not a passing off. What was the 
purpose of what I have described as a moulding of the observations contained in 
the ‘‘Daily Telegraph’? To leave out Laurie Wylie and refer to ‘‘His First Car’’ 
and not ‘‘The New Car.’ ‘‘His First Car’’ was the title of the film of the defen- 
dants, and they were adducing this success as appropriate to and belonging to their 
film ‘‘His First Car,’’ when, in truth, and in fact, it belonged to the plaintiff and 
his sketch ‘‘The New Car.’’ That seems to me to amount to a notice of invitation : 
“Come and see our film, and when you have seen our film you will have seen the 
sketch which has been spoken of in the manner which is stated in the passages 
which appear in the advertisement.’’ It appears to me quite clear that this was 
an attempt to pretend that the defendants’ sketch was the same as the sketch 
which had made Her Majesty the Queen laugh. I, therefore, reject the last point 
argued by counsel for the defendants. It seems to me that it is not tenable. This 
is a passing off action, and the ground on which I think the plaintiff is entitled to 
complain is that, in substance, he remains the author of this sketch whether it is 
called ‘‘Washing a Car”’ or ‘‘The New Car,”’ and if he was entitled to the author- 
ship and the copyright, and to the right to reproduce his sketch, the defendants 
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have attempted to pass off the sketch, and to make use of the atmosphere which A 
belonged to the plaintiff, in favour of their production. 

The next question comes: How far was the plaintiff entitled to proceed? Was 
it necessary for him to go to trial? The attitude of the defendants was that, while 
denying all liability, they paid a sum of £5 into court, and said that sum was 
sufficient to satisfy the plaintiff’s claims. It will be observed that the defence does 
not contain an absolute undertaking that they will in no sense infringe or trespass B 
upon the plaintiff's proprietary rights. The undertaking that has been given and 
indicated in the letter to which I have already referred lasted, I think, till the 
trial or further order. The plaintiff sought to have an injunction, and I think he 
was entitled to proceed to trial in order to have his rights firmly established. The 
learned judge seems to take that view too, because, while I quite recognise that 
the directors of the defendant company, when called before the learned judge, took C 
up the attitude which one would have expected gentlemen to take and expressed 
their regret for what had been done by this advertisement, the learned judge says 
that it was at the trial that that was done, and it was at the trial that counsel 
repeated at the Bar that there was no intention or likelihood of the advertisement 
being repeated. But there was no undertaking embodied in the defence, and I 
think the learned judge is quite correct—I need hardly say I should be slow to differ D 
from him on a point of this sort—when he says: 


“TI agree that there is no necessity now for any injunction, but in the absence 

of any explanation of the circumstances in which the advertisements com- 
plained of were framed, and in view of the alterations made in the Press 
notices relating to the performance of the sketch ‘The New Car’ so as to adapt E 
them for use in connection with the film ‘His First Car,’ I cannot assume that 

the servant [of the defendants] responsible was acting innocently.”’ 


In other words, the learned judge held that the plaintiff was entitled to come to 
court although by what had taken place at the trial, and not before, the necessity 
for an injunction did not prevail. Therefore he did not grant an injunction, but F 
he ordered an inquiry as to damages. On the appeal, therefore, on the question: 
‘Was the plaintiff entitled to assert his right and to continue the assertion of his 
right down to the trial?’’ we agree with the learned judge. It seems that his rights 
were trespassed upon, and there was the necessity to go as far as the trial in order 

to secure the sure foundation that his rights should not be injured in the future. 

Then comes the question whether there should be an inquiry as to damages. G 
That raises, of course, a very difficult question, and one which may involve con- 
siderable expense upon both sides. What are the damages? The plaintiff, as I 
have already said, would have had the right to have a film made of his sketch but 
It is pointed out that there were difficulties in his proceeding in that sours b 
reason of the fact that by a letter of July 7, 1928, there was an agreement b me 
to assign the world’s performing rights for five years from July 23, 1928 These H 
performing rights might certainly have militated against any success of the film 
Perhaps it would have been impossible for the two to co-exist, but it is not im- 
possible that there should have been a film made of “The New as ” The def ee 
dants’ film, as I have already said, was not a presentation of ‘‘The oe Car,”’ bul 
the court ought not to order an inquiry as to damages unless it is satisfied that ther 
1s Some question of sufficient importance to justify the time of the court and the I 
expenditure on the part of the parties which would result. Here we have evide P 
given us by the plaintiff himself and by a witness, and that evidence I will h tly 
refer to. The plaintiff was asked this : *'(Q.) Now assume for a moment that aa 
body gets George Clarke to make a film with that driving business in it. and hat 
aes oe ms ae think there would be any value in your sketch for abnind 

poses A.) Very little.’ ‘‘(Q.) What I sugce you i x 
rine happened, the value of the sketch ‘The tact for as beeteaee a 
produced as a film was nothing. Do you agree with that? (A.) I certainly think 
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it discounts the value of my sketch as a talkie. For one thing, I would like to 
have done my sketch with George Clarke.”’ 

A witness, Mr. Heilbron, says that he has negotiated the sale of hundreds of 
film rights. The question is put: ‘‘(Q.) How often have you sold the film rights 
and nothing but the film rights of a play?’ and the answer is: ‘About four or five 
times.’’ ‘‘(Q.) Have you ever in your life sold the film rights of a music-hall 
Sketch?’’ ‘‘No.”’ 

On that I have to consider what is the probability, on an inquiry as to damages, 
of a substantial sum being awarded to the plaintiff. I think the learned judge is 
right in saying that one can come to the conclusion that there was merely nominal 
damage. As I have said, it will generally be assumed in a case where there is 
passing off, that the plaintiff is thereby prevented from selling as many of the goods 
as he otherwise would, and I should have thought that if the plaintiff had been 
minded to sell or to engage in producing a film of ‘The New Car,” these notices 
and the withdrawal on May 30 would all have had a rather negative effect upon 
the trade at large as to the production of this film. At the same time, I do not 
think it lies in the defendants’ mouth to say that the damages were absolutely 
nominal. We have to form some estimate of what was the value of the chance, 
postponed it may be for a certain time, but what was the value of the chance to 
the plaintiff of securing a film which would be profitable in the trade. While I 
feel unable to say that the damages are merely nominal, I think it is plain, after 
the evidence given, that they could not be of any great substance, and I think the 
£5 that has been paid into court is sufficient to cover it. 

In these circumstances, one comes to the conclusion that the plaintiff is right; 
that, although it is a passing off action it is a right form of action in which to 
establish his right, that he had to go to trial in order to make the establishment of 
his right certain, and, therefore, his right to commence and to proceed with this 
action is established, but that the inquiry as to damages is unnecessary and would 
be merely an expenditure of time and money, and the court ought not to order an 
inquiry. Therefore, on appeal we agree with the learned judge in the result that 
he has come to favourable to the plaintiff, but we hold that the inquiry as to 
damages is unnecessary. The appeal of the defendants is wrong in asking that 
judgment should be entered for the defendants, but they have succeeded in showing 
that the inquiry as to damages is unnecessary. There were two issues at the trial— 
(i) whether the plaintiff was entitled to succeed, and (ii) if he was entitled to 
succeed, what was the quantum of damages? The payment into court was made 
with a denial of liability. The plaintiff has just succeeded on one issue and the 
defendants have succeeded on another. It is true that the plaintiff did not call all 
his evidence as to damages, but he called sufficient to indicate what the nature of 
his damages could be. The usual course, where there are issues on one of which 
one party is successful and not on another, would be to direct that the costs of 
those issues should follow the event as decided by the court and to make a set off. 
We, however, think that that would be a cumbrous mode of proceeding and that 
it would be extremely difficult for the taxing master to separate the costs of these 
issues, and we think the right course will be to say that the plaintiff is entitled to 
succeed and to have two-thirds of his costs as taxed by the taxing master. The 
result is that on the defendants’ appeal they have in part failed and in part suc- 
ceeded, and we, therefore, order that there should be no costs of this appeal. 


LAWRENCE, L.J.—I agree. The defence put forward by the defendant com- 
pany that the plaintiff is not the author of the sketch entitled “The New Car is 
devoid of merit. The advertisement complained of in the action was most mis- 
leading and quite indefensible, whoever may have been the real author of the 
sketch. Further, prior to the date of the appearance of the advertisement in the 
trade papers, there had been no question in the minds of the parties immediately 
concerned, that is to say, Mr. Harry Day, Mr. George Clarke and the plaintiff, as 
to who was the real author of the sketch. The plaintiff had from the first been 
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accepted and put forward to the public by Mr. Harry Day and Mr. George ae 
as the author of it; he had received royalties as author, and his permission : 
been sought and obtained by Mr. George Clarke to the Command Performance. In 
these circumstances, I approach with some suspicion the defence of the company, 
which does not itself claim to have any interest in the copyright, but has, on the 
other hand, endeavoured to obtain the benefit of the reputation acquired. by the B 
sketch owing to the Command Performance, without the slightest justification, that 
Mr. George Clarke is the owner of the copyright and therefore the plaintiff 
is not entitled to bring an action to protect it. The facts as to how the sketch 
came to be written are not in dispute and I do not propose to repeat them. My 
conclusion upon these facts is the same as that arrived at by the Master of the 
Rolls and by the learned judge, and, I may add, the same as that arrived at 
by Mr. Harry Day and Mr. George Clarke. The sketch depended for its suecess OC 
mostly upon the ‘‘business’’ which Mr. George Clarke, as the chief performer, 
could introduce into it during its performance. This ‘‘business’’ was left by the 
author entirely to the performer, and was, of course, not the subject-matter of 
any copyright. Having read and considered the script as originally written by the 
plaintiff and as revised or amended by Mr. George Clarke, I have come to the 
conclusion that in substance the sketch remains the work of the plaintiff and that D 
the alterations made by Mr. George Clarke were only such as would afford him a 
somewhat wider scope for the ‘‘business’’ which was left to him to introduce. In 
the result, I am of opinion that the plaintiff was the owner of the copyright of the 
sketch and was entitled to prevent the defendant company from passing off their 
film as a film version of that sketch. 

Turning now to the question of damage, I have come to the conclusion that the E 
plaintiff has not succeeded in establishing that he has suffered damage beyond the 
£5 paid into court by the defendants. On this question, therefore, I have come 
to a different conclusion to that arrived at by the learned judge. It has to be 
borne in mind that the advertisement complained of was an advertisement inserted 
in the trade papers and in connection with a show which was to be given for trade 
purposes. Before that show was actually given, the writ had been issued and an K 
undertaking had been given not to repeat the advertisements for a time, and an 
announcement was made before the show, on the screen, that the film to be shown 
was not a version of the plaintiff's sketch. Therefore, as a matter of fact, the 
defendant company never did represent on the screen a film which they stated was 
a film version of the plaintiff's sketch. They had by their advertisements led 
people to believe that they were going to see such a film, but as a matter of fact G 
the film was announced as not being such a film. Nevertheless the attempt made 
to pass off the film as and for a film version of the plaintiff's play has, I think, been 
proved to have resulted in some damage. It is true that that damage is minimised 
by two matters. First of all there is the fact that the plaintiff has parted with the 
film rights of the play for a certain period which would prevent him, without the 
consent of his licensees or assignee, making a film version of his sketch, and, H 
secondly, the damages have been minimised by the fact that there appeared, very 
shortly after the advertisement, an account in the newspapers of the interlocutory 
proceedings. But in spite of those two matters, I think still there was some 
Sete sligghes vd provable owing to the fact of the advertisement, which I think is 
Saasee digest by the & which has been paid into court. I have, therefore, 
one hie oe ee ee Master of the Rolls, that the order of the I 
an inquiry as to Satna, On the. * re pair er ee _ direction for 
the Master of the Rolls said, and T coven: sth ene teree, entirely with what 

liksoveas we ,a if concur with the order which he has suggested. 
words, and that is this. Tt has beeen teeny eet Should like to say a few 
‘ seine Brgate ae rp ae contended in this court that the action is not 
is said that there was no / aan i ee abr giion penis oe 
a trek e dot aig erent sie yi ' ie ecause the plaintiff had not yet made a 

S sketch, and, therefore, he had no goods which could have been 
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represented by the defendants as being his. The plaintiff and his licensees had the 
exclusive right of making a film version of the sketch, and the defendant company, 
in effect, by the advertisement, said that their production was a film version of the 
plaintiff's sketch, thereby misleading the public concerned into the belief that the 
defendants’ production was a production which was one which the plaintiff alone 
could have produced, in other words, that it was the plaintiff's production. To put 
it in other words, they were passing off on to the public their film production as 
being a film production of the plaintiff's sketch. After all, as pointed out by 
Romer, L.J., in the course of the argument, an injunction against passing off is 
only one of the remedies which a court of equity will grant with a view to protecting 
property from irreparable damage, and, in my judgment, this is essentially a case 
in which that protection ought to have been granted and the plaintiff was not bound 
to wait until special damage had accrued to him, which might by that time have 
made the damage quite irreparable, before bringing an action. I think he was 
justified in bringing the action at the earliest possible moment, directly an attempt 
was made, as I have put it, to pass off the defendants’ film version as a version of 
the plaintiff’s play. 

For those reasons, I think that the contention that the plaintiff is not entitled to 
maintain the action on the ground that this is not a passing off action, is one 
that fails. 


ROMER, L.J.—I agree with all that has fallen from the Master of the Rolls 
and Lawrence, L.J. The first question that arises on the appeal is whether the 
plaintiff in the action was the author of a sketch called ‘“‘The New Car.’’ That is 
not a question which, in my opinion, can be determined, or ought to be deter- 
mined, by counting the lines of dialogue written by the plaintiff and counting 
the lines of dialogue written by Mr. George Clarke. The matter has to be 
regarded, I think, as a matter of substance, and, so regarded, I agree, for the 
reasons that have been given by the Master of the Rolls, that the author of ‘‘The 
New Car,”’ looking at it as a whole, was the plaintiff, and no one else. It is true 
that ‘‘The New Car”’ contains lines that have been written by Mr. George Clarke 
and not by the plaintiff. But the author of a work may have a copyright, and does 
have a copyright, of the work as a whole, without having the copyright or being 
the author of every single passage in the work. The author of a book may, and 
frequently does, place in the mouth of one of his characters a long quotation, say, 
from Shakespeare. The author does not thereby acquire a copyright in that passage 
from Shakespeare; he has, nevertheless, copyright in the work as a whole. In my 
opinion, the plaintiff is entitled to the copyright in the sketch ‘‘The New Car,”’ 
regarding that sketch as a whole. 

The next question that arises is whether, by reason of the advertisements that 
were inserted on behalf of the defendants in the trade papers in May, 1930, the 
plaintiff acquired any cause of action against the defendants. It is said that there 
has been no passing off. It is true there has been no passing off in fact, or, 
indeed, perhaps, threatened, in the sense in which the word ‘‘passing off’’ is used 
in what are popularly known as passing off actions—that is to say, the defendants 
have never contended that the film which they were producing or going to produce 
was a film prepared or made by or on behalf of the plaintiff. But the cases in 
which the court has restrained passing off in the popular and usual sense are merely 
instances of the application by the court of a much wider principle, the principle 
being that the court will always interfere by injunction to restrain irreparable 
injury being done to the plaintiff's property. In the present case, if, as we hold 
to be the case, the plaintiff was entitled to his copyright in “The New Car,’’ he 
was, by virtue of the Copyright Act, entitled to the sole right of producing the 
sketch in film form. That was an item of his property, and how it can be said 
that these advertisements might not cause irreparable damage to that property of 
the plaintiff, passes my comprehension. nae 

The only other point upon which I think it is necessary to say anything is as to 





82 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


the plaintiff's right to an injunction, that is to say, to proceed with his action, so 
far as it related to the establishment of his right to an injunction, after the matter 
had come before the court on interlocutory motion. I cannot help thinking there 
is a little misapprehension about that. When a man’s legal rights are infringed, 
he is entitled to come to the court as of right and get an injunction, although in 
some cases the court will exert pressure, it may be, to induce him to accept an 
undertaking from the defendants instead of an injunction. But he is entitled to 
an injunction or undertaking as a matter of right and he is not obliged to accept a 
statement by the defendants, even though made by counsel in a formal manner, 
that they do not intend to repeat the act complained of. Very often, as happened 
in this case, when the case comes on for trial, evidence is given and the cireum- 
stances are such as to show that it is not necessary for the protection of the plain- 
tiff, that an injunction shall be granted; but in such a case it is usual—and I think 
it would have been better if that course had been pursued in this case—while 
indicating that an injunction is not necessary and will not be granted at the 
moment, to give to the plaintiff liberty to apply for an injunction if and when the 
occasion for it should arise. On the question of damages, I do not desire to add 
anything to what has fallen from the other members of the court. 


Appeal dismissed. 


Solicitors : Cardew, Smith, & Ross; Judge, Hackman, Meyer, & Judge. 
[Reported by G. P. Lanaworrny, Esq., Barrister-at-Law.] 





PAIN v. COBB AND OTHERS 


[Kine’s Bencu Drviston (Swift and Charles, JJ.), July 16, 17, 1931] 
[Reported 146 L.T. 13; 95 J.P. 201; 47 T.L.R. 596; 29 L.G.R. 623] 


Rent Restriction—Statutory tenant—Death of widow of tenant—Daughter then 
living with widow—No right of daughter to occupy—Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920 (10 € 11 Geo. 5, c. 17), s. 12 (1) (q). 
The Rent Restriction Acts do not give a statutory tenant any right of 

property. He cannot assign or bequeath his right or dispose of it in any way. 
He is clothed with it as part of his personalty, and when he dies it dies with 
him, except for the provision, in s. 12 (1) (g) of the Act of 1920, that, if he 
has a wife or a member of the family living with him at the date of his death, 
that person is to have his personal right. 

D. was the statutory tenant of certain premises within the Rent Restriction 
Acts and at the time of his death his wife was living with him. The widow 
continued in occupation under s, 12 (1) (g) of the Increase of Rent and Mort- 
gage Interest (Restrictions) Act, 1920. The widow died and at the time of her 
death a daughter was living with her in the premises. The landlord claimed 
possession from the daughter who set up a defence that she was protected by 
the above enactment. 

Held: the Rent Restrictions Acts conferred no right of property, but merely 
the right of personal occupation; the right to occupy the premises passed to the 
widow by virtue of s. 12 (1) (g), but she was not the tenant and was not able 
to pass on her right of occupation to her daughter; and, therefore, the landlord 
was entitled to possession. 


Notes. Approved: Summers v. Donohue, [1945] 1 All E.R. 599. Referred to: 
Phillips v. Welton, [1948] 2 All-E.R. 845. 


A 


B 


H 
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A As to the position of statutory tenants, see 23 Hatspury’s Laws (8rd Edn.) 
809, 810; and for cases see 31 Dicrsr (Repl.) 658 et seq. For the Increase of Rent 


and Mortgage Interest (Restrictions) Act, 1920, see 13 Hatssury’s Starures (2nd 
Edn.) 981. 


Appeal from Poole County Court. 

B eee owner of a cottage, No. 4, Hill View Cottages, 
; ; e Rent Restrictions Acts applied. One, Douch, 
had been the statutory tenant. He died, and at the time of his death his wife was 
living with him. As his widow she became the statutory tenant. She died, and 
at the time of her death a daughter, Mrs. Richards, was living with her. The 
landlord claimed possession of the cottage, the county court judge dismissed the 
C action, and the landlord appealed. The Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (as amended by the Increase of Rent and Mortgage Interest 

(Restrictions) Act, 1935), s. 1, provides: 


“Section 12 (1) (g): . . . the expression ‘tenant’ includes the widow of a 
tenant who was residing with him at the time of his death, or where the tenant 
leaves no widow or is a woman, such member of the tenant’s family so residing 

PD 4s aforesaid as may be decided in default of agreement by the county court.’’ 


The landlord in person. 
G. Cohen for Mrs. Richards. 


SWIFT, J.—In this action, as it was started in the county court, Mrs. Pain 
claimed possession of the dwelling-house, 4, Hill View Cottages, Uppleby Road, 
FE Parkstone, Dorset, against Mrs. D. E. Cobb, of 8, Hill View Cottages. She also 
claimed against Mr. and Mrs. Curtis, who resided at 4, Hill View Cottages. When 
the matter came before the learned county court judge, it appeared that neither 
Mrs. Cobb nor Mr. and Mrs. Curtis were in fact the occupiers of No. 4, but that 
Mrs. Richards was the occupier of the house. The county court judge, after 
hearing evidence, came to the conclusion that Mrs. Richards was in occupation of 
F the premises as a statutory tenant, and he dismissed the action. From that 
decision Mrs. Pain appealed to this court. As matters originally stood, this appeal 
must fail, because neither Mrs. Cobb nor Mr. and Mrs. Curtis are in possession of 
the house. Mrs. Richards is in possession of the house, but Mrs. Richards has 
consented to being joined as a party to the action and appeal. 
Up to May, 1930, Mr. Douch, the father of Mrs. Richards, was the tenant of 
G 4, Hill View Cottages. He died in that month, and his widow, Mrs. Douch, who 
was living with him at the time of his death, continued in possession. Her 
possession was protected by the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, s. 12 (1) (g) of which provides that the expression ‘‘tenant’’ shall 
include the widow of a tenant, dying intestate, residing with him at the time of his 
death. She was, therefore, statutory tenant of the house. Mrs. Richards for some 
H years lived in that house with Mrs. Douch, and Mr. and Mrs. Curtis were also 
living with Mrs. Douch. Mrs. Douch then died. Mrs. Pain knew nothing of Mrs. 
Richards being in the house. After Mrs. Douch’s death, it is said, one payment of 
rent was made by Mrs. Richards. There is no evidence whatever that Mrs. Pain 
knew that Mrs. Richards was paying the rent as tenant and not as representative 
of Mrs. Douch, and there is nothing to show that Mrs. Pain knew that Mrs. Douch 
I was dead. It would not, therefore, be right or proper to assume a tenancy by 
Mrs. Richards from that payment. Mrs. Pain then discovered that Mrs. Richards 
was in occupation and wanted to become the tenant of the house. Mrs. Pain 
refused to accept her as tenant. Mrs. Pain wanted possession of the house and 
brought an action against (it must now be assumed) Mrs. Richards. It was con- 
tended on behalf of Mrs. Richards that she was a person who was entitled to remain 
in the house because she had the protection of the Acts. 1t was said that the word 
“tenant” is defined in s. 12 (1) (g) as including the widow of a person who was 
residing with him at the time of his death, or where a tenant leaves no widow or 
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is a woman, such member of the tenant’s family so residing as may be decided, in 
default of agreement, by the county court. It has been contended that Mrs. 
Richards was a member of the tenant’s family so residing at the time of the tenant's 
death. 

I do not think that that contention is sound. The Rent Restrictions Acts do not 
confer on the occupier of a house any right of property. They give the actual 
occupier of a house who comes within the conditions of the Acts a personal protec- 
tion. No order can be made against him for possession, nor can he be ejected from 
the house, save on the conditions of the Acts. So long as he is a person who is the 
tenant of a house who, having ceased to be a tenant at common law, is a statutory 
tenant, they give him the right of non-ejectment. The Acts do not give a statu- 
tory tenant any right of property. He cannot assign or bequeath his right or dispose 
of it in any way. He is clothed with it as part of his personalty and when he dies 
it dies with him, except for the provision that, if he has a wife or a member of 
the family living with him at the time of his death, such person is to have the 
personal right of the tenant. Here Mr. Douch was the tenant. He could not be 
ejected and he could not assign his right. Section 12 of the Act of 1920 provides 
that the protection should be given to his widow. She could not be evicted, but 
she was not in fact the tenant of the house. Mr. Douch was the tenant, and his 
statutory right was passed on to his widow. She was there as statutory tenant, 
and the question is whether, when she died, the right passed on to anybody else. 
I do not think that it did. Mrs. Richards claimed to be entitled, but I do not 
think that that is right. If it were, there is no reason why the house should not 
be handed to the Douch family for ever. Mrs. Richards’ daughter might then 
claim and her granddaughter might claim, each saying: ‘I was living with my 
mother when she died.’’ I do not think that the legislature ever intended to create 
a personal right which should continue in perpetuity in this manner. They 
intended that the widow living in the house should not be dispossessed at once. In 
these circumstances, the appeal must be allowed and an order must be made in 
favour of Mrs. Pain for possession within two months from this day. The judg- 
ment of the county court judge will be set aside, but there will be no costs of the 
county court proceedings or of the appeal. 


CHARLES, J.—I agree. 


Appeal allowed. 
Solicitors: Walmsley & Stansbury, for BE. W. Marshall Harvey, Bournemouth. 
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HOMES v. NEWMAN 


[Cuancery Drviston (Lord Tomlin, sitting as additional judge), March 5, 6, 1931} 
[Reported [1931] 2 Ch. 112; 100 L.J.Ch. 281; 145 L.T. 140] 
Evidence—Admissibility—Written statements by deceased person against pro- 
prietary interest—Charge on land by deposit of title deeds. 

The plaintiffs, who were the personal representatives of Mary Ann Inett 
who died in 1928, claimed to be entitled to a charge for £300 with interest on 
a farm known as ‘‘Watkins.’’ The defendant, who was in possession of 
‘“Watkins,’’ denied that it was subject to the charge claimed. In proof of 
their claim, in the absence of direct evidence, the plaintiffs relied on a 
memorandum proved to have been signed in 1902 by Mary Ann Inett, her sister, 
and William Homes, who was the executor of the will of Mary Ann Inett’s 
father. The memorandum stated the facts of transactions whereby William 
Homes appropriated the charge on ‘‘Watkins’’ to Mary Ann Inett as part of 
her share in her father’s estate. It also contained a statement by Mary Ann 
Inett whereby she accepted the charge on ‘‘Watkins”’ in partial satisfaction of 
her share in her father’s estate. On the question of the admissibility .in 
evidence of the memorandum, 

Held: the memorandum was signed in connection with, and was sufficiently 
contemporaneous with, the transaction sought to be established; the statement 
in the memorandum by Mary Ann Inett acknowledging the appropriation of 
the charge was a declaration by a deceased person against her proprietary 
interest; the memorandum and acknowledgment were closely interconnected 
and explanatory; and, therefore, they were admissible in evidence. 


Notes. As to incidents forming part of the res geste, see 15 Hatspury’s Laws 
(8rd Edn.) 280-281, para. 509; and for cases on the subject, see 22 Drarsr (Repl.) 
50-52, 316-331. 

Cases referred to: 
(1) Pinney v. Jones (1894), 42 Am. St. Rep. 209. 
(2) Taylor v. Witham, Witham vy. Taylor (1876), 8 Ch.D. 605; 45 L.J.Ch. 798; 
24 W.R. 877; 22 Digest (Repl.) 98, 768. 


Witness Action. 

By his will, James Thomas Mutlow, who died in 1876, devised a farm known as 
“Watkins’’ to Ann Inett for life and after her decease to her daughter, Mary Ann 
Inett, for her life with remainder to her eldest son. In the event of the death of 
Mary Ann Inett without issue, the residue of the estate was devised to Ann 
Morgan. Mary Ann Inett died without issue in 1928, and the plaintiffs, who were 
her personal representatives, claimed, inter alia, that they were entitled to a charge 
for £300 with interest on ‘‘Watkins.’’ They sought to prove their claim mainly 
on the ground that Mary Ann Inett, together with her sister, Mrs. E. M. Homes, 
and William Homes (who was the executor and trustee of the will of Thomas Inett, 
Mary Ann Inett’s father), had, in March, 1902, signed a memorandum whereby it 
was stated, inter alia, that ‘‘Watkins’’ was bought by James Thomas Mutlow in 
1851, and that in 1855 he deposited the title deeds of ‘‘Watkins’’ and other proper- 
ties with one Parker to secure £900, the balance of £1,500 advanced by Parker in 
1855, and that the balance with interest thereon was owing at Mutlow’s death in 
1876; that William Homes had advanced £300 out of the estate of Thomas Inett 
to Mutlow’s executors to pay off £800, namely, the sum which, being the rateable 
proportion of the £900, had been allocated to ‘‘Watkins,” and that the title deeds 
of ‘‘Watkins’’ had been consequently deposited with William Homes. The 
memorandum also contained the statement by Mary Ann Inett, whereby she 
accepted the charge of £300 on ‘‘Watkins’’ as in partial satisfaction of her share 
in the estate of her father Thomas Inett. The defendant Newman at the time of 
the action was in possession of ‘‘Watkins,’’ to which she claimed she was entitled 
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through Ann Morgan, and she denied that ‘‘Watkins’’ was subject to the £300 
charge claimed by the plaintiffs. The question to be settled was whether the 
evidence afforded by the memorandum was admissible. 


Manning, K.C., and A. C. Nesbitt for the plaintiffs. 
Sir Herbert Cunliffe, K.C., and H. J. H. Mackay for the defendant. 


LORD TOMLIN.—A preliminary question arises for my determination in this 
action; it is whether the memorandum which was signed in March, 1902, is admis- 
sible in evidence in support of the plaintiffs’ case. The position from the point of 
view of the plaintiffs is as follows: under the will of James Thomas Mutlow, who 
died in 1876, the property called ‘‘Watkins’’ was devised to Ann Inett for life, and 
after her decease to Mary Ann Inett for her life with remainder to her eldest son. 
In the event which happened—of the death of Mary Ann Inett without issue—one 
Ann Morgan became absolutely entitled to ‘‘Watkins’’ under the residuary devise 
contained in the will. The case put forward by the plaintiffs is that, at the date 
of Mutlow’s death, the title deeds relating to various properties belonging to the 
testator, including ‘‘Watkins,’’ were in the possession of one John Parker to secure 
£900, and that after the testator’s death, on the advice of counsel, the debt of £900 
was allocated rateably between the various properties comprised in the security 
according to their respective values, the sum of £300 being the amount treated as 
charged against ‘‘Watkins.’’ It was also said that, in order to provide the £300 
required to redeem the charge on ‘‘Watkins,’’ £300 was advanced by William 
Homes, the personal representative of Thomas Inett, the deceased husband of 
Ann Inett, out of assets forming part of Thomas Inett’s estate and that, accordingly, 
the title deeds of ‘‘Watkins’’ were deposited with William Homes by way of 
equitable security for that sum. Then it was further said that, in the year 1900, 
on the death of Ann Inett, who was tenant for life of the estate of Thomas Inett 
as well as tenant for life of ‘‘Watkins,’’ the estate of Thomas Inett, of which the 
£300 charge formed part, became divisible between Ann Inett’s two daughters, 
Mary Ann Inett and Mrs. Elizabeth Mutlow Homes, in equal shares; that, in the 
course of administration, William Homes appropriated to Mary Ann Inett the 
£300 charge on ‘‘Watkins’’ in part satisfaction of her share in her father, Thomas 
Inett’s estate, and that, in pursuance of that appropriation, the title deeds of 
‘Watkins’? were handed over to Mary Ann Inett as security for that sum, she 
being then also tenant for life of ‘‘Watkins.”’ 

That briefly is the plaintiffs’ case; and, in the absence of any direct evidence in 
support of it, they tender in evidence the memorandum of 1902, which was signed, 
as has been proved, by William Homes and by Mary Ann Inett and by her sister 
Mrs. E. M. Homes. The first question I have to decide is whether the memoran- 
dum is admissible in evidence at all in support of the plaintiffs’ case. [His Lord- 
ship, after observing that the memorandum was headed in the matter of heredita- 
ments known as “Watkins,”’ read the several statements contained in it, and 
continued :] There 1s no question that the title deeds relating to ‘‘Watkins”’ are in 
the actual possession of the plaintiffs as the personal re 
Inett. The principal fact in issue whj 


action whereby William Homes, as 
in the course of administering 
asset forming part of that esta 
kins.’’ First, it is said that the facts stated in the memorandum constitute res 
geste as explaining the principal fact which I have to determine, namely, how 
the deeds came into the hands of Mary Ann Inett. The statements aa the 
memorandum, if admissible, prove that, on the death of Ann Inett in 1900 the 
deeds were handed over to William Homes as security for £300 advanced by: biel 
as the personal representative out of the estate of Thomas Inett, deceased, for the 
purpose of enabling the personal representative of James Thomas Mutlow to redeem 
Parker's charge on ‘‘Watkins”’ and that the £300 charge was appropriated in course 


A 
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of administering the estate of Thomas Inett to Mary Ann Inett in part satisfaction 
of her share in that testator’s estate. 

What is meant by saying that a document or act is admissible because it is part 
of res geste has never, so far as I am aware, been explained in a satisfactory 
manner. I suspect it of being a phrase adopted to provide a respectable legal 
cloak for a variety of cases to which no formula of precision can be applied. At 
any rate, in my judgment, this memorandum is admissible, and admissible not 
only in proof of the fact of delivery of the deeds to Mary Ann Inett but of the 
circumstances which led up to that delivery. The memorandum itself was executed 
contemporaneously to record the principal fact, and the statements or declarations 
contained in it were made as part of and throw light on and explain that principal 
fact, namely, the handing over of the deeds to Mary Ann Inett: see Taytor on 
C Evience, 11th Edn., vol. 1, para. 583, p. 401; and Pinney v. Jones (1). 

It was objected on behalf of the defendant that the memorandum, having been 
signed in March, 1902, ought not to be treated as contemporaneous with the hand- 
ing over of the deeds to Mary Ann Inett, because Ann Inett had been dead for 
eighteen months. There is nothing startling in this lapse of time, and I see no 
ground for regarding the memorandum otherwise than as a contemporary document. 


D_ The plaintiffs also rested their case on another ground, namely, that the state- 


ment in which Mary Ann Inett acknowledged the appropriation to her of the £300 
charge constituted a declaration by her against her pecuniary or proprietary 
interest. I think on this ground also the plaintiffs succeed. It was plainly more 
to Mary Ann Inett’s interest to be paid a sum of £300 as part of her share in the 
estate than to take over a mere charge for that amount; and, further, seeing that 
she was tenant for life of ‘‘Watkins’’ under Mutlow’s will, her acknowledgment of 
the existence of the charge on ‘‘Watkins’’ was in disparagement of her interest in 
““Watkins’’ under that will: see Taylor v. Witham (2). Nor, on this basis, do I 
think that the acknowledgment can be separated from the other statements in the 
memorandum. They are all closely interconnected and explanatory, and the whole 
are, in my view, admissible. 

[The further hearing of the action proceeded, and, after further argument, Lorp 
Tomuin held that the memorandum, coupled with the other documentary evidence 
above referred to, was sufficient to establish the plaintiffs’ claim to the charge, and 
he made a declaration as asked and an order for foreclosure or sale in the form 
appropriate to the case of a charge by deposit of deeds. ] 

Solicitors : Stow, Preston, & Lyttelton, for Waddington & Son, Burnley; Bentleys, 
G for Henry G. W. Cooper, Burnley. 

[Reported by J. H. G. Buuirr, Esq., Barrister-at-Law.] 
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Re HALL. HALL v, HALL 


[Cuancery Division (Maugham, J.), December 10, 1931] 
[Reported [1982] 1 Ch. 262; 101 L.J.Ch. 129; 147 L.T. 33] 
Will—Grandchildren—Bequest to ‘‘grandchildren of any degree’’—Lawful descen- 
dants other than children. 

By his will, the testator, who had five children, gave a fourth part of his 
estate to his son J., and by a second codicil he directed his trustees, on the 
death of the survivor of his son J, and J.’s wife, to divide the one-fourth part 
‘into as many parts as there may be grandchildren of any degree of mine then 
living, and to give each one a part, part and part alike.’’ J, predeceased his 
wife, there being no issue of the marriage. At the date of the death of J.’s 
wife there were living many grandchildren, great-grandchildren and great- 
great-grandchildren of the testator. On a summons asking, inter alia, whether 
the words ‘‘grandchildren of any degree of mine then living’’ included lawful 
grandchildren and remoter descendants of the testator living at the death of 
J.’s wife, 

Held: the words ‘‘grandchildren of any degree’? meant all the testator’s 
lawful descendants (other than children) living at the date of the death of J.’s 
wile, 

Hussey v. Dillon (1) (1763), 2 Amb, 608, and Earl of Orford v. Churchill (2) 
(1814), 3 Ves. & B. 59, applied. 

Notes. As to description by relationship, see 84 Haispury’s Laws (2nd Edn.) 
296-298, para. 348; and for cases on the subject, see 44 Digest 818, 6697-6699. 


Cases referred to: 
(1) Hussey v. Lady Dillon, Amb. 603; sub nom. Hussey v. Berkeley (1763), 
2 Eden, 194; 28 E.R. 872, L.C.; 44 Digest 822, 6728. 
(2) Earl of Orford v. Churchill (1814), 8 Ves. & B. 59; 385 E.R. 401; 44 Digest 
822, 6726. 

Originating Summons. 

By his will, the testator gave a fourth part of his residuary estate to his son 
John Hall, and, by a second codicil, directed his trustees after his son’s death to 
pay to Ellen, his son’s present wife, should she survive him, one-half of the amount 
paid to his son during his life, and at his death, in the event of her not surviving 
him, or if she did so, at her death, to divide the one-fourth part, together with 
accumulations of interest, if any, 


“into as many parts as there may be grandchildren of any degree of mine then 

living, and give to each one a part, part and part alike, and take receipt, 

which receipts shall be their discharge.”’ 
The testator had five children, one of whom predeceased him leaving no issue 
The other four had lawful issue other than John, who had none. John died in 
1925, and his widow Ellen in 1931. There was said to be an illegitimate daughter 
of John, but it was not known whether she survived Ellen. At her death Shara 
were many grandchildren, great-grandchildren, and great-great-grandchildren of 
the testator then living. This summons was taken out by the sole trustee of the 
testator’s will, asking (inter alia) whether the words ‘‘grandchildren of any degree 
of mine then living”’ included lawful grandchildren and remoter descendants of the 
testator living at the date of the death of Ellen Hall. 


Gamon for the summons. 

Blease for a grandchild. 

' ie was : } : 
Stafford Crossman for a great-grandchild. 


MAUGHAM, J.- In this case I have to decide what is the right meaning to be 
put on the words ‘‘grandchildren of any degree.’’ I exclude at once the possibility 





F 
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of their referring to illegitimate grandchildren. It is, in my opinion, a sound rule 
that, in an English will, the word ‘‘lawful’’ must be presumed to exist before such 
words as ‘‘children,’’ ‘‘grandchildren,’’ and ‘‘issue,’’ and that illegitimate persons 
cannot be included in a gift otherwise than nominatim or by description sufficient 
to identify them. The alternatives before me are that the phrase ‘‘grandchildren 
of any degree’’ refers to grandchildren of any stirps, that is, to children of one of 
the five children of the testator, or that it refers to descendants of the testator, to 
be ascertained at the date mentioned in the codicil, in any of the steps of descent 
from the testator, using the word ‘‘degree’’ in the not at all uncommon meaning 
of a step in the direct line of descent. The word ‘‘grandchild’’ has a somewhat 
curious history, and the same observation applies to the words ‘‘grandson’’ and 
“granddaughter.’’ A perusal of the Oxrorp Dicrionary shows that the word 
“‘grand’’ is properly used, after the French example, to denote the second degree 
removed in ascent of relationship as grandfather, grandmother, and so on; and is, 
by a false analogy—not following the French, who use the words petit-fils and 
petite-fille—used to denote the second degree removed in descent of relationship, 
as grandson, granddaughter, and so on. A number of examples are given in the 
dictionary, and I think that it may be said that the examples all tend to show that 
the words ‘‘grandson,’’ ‘‘granddaughter,’’ ‘‘grandchild’’ and ‘‘grandchildren”’ are 
generally used to indicate descendants of the second degree, that is, children of 
children. It should, however, be observed that examples of that kind do not 
necessarily prove that the word ‘‘grandchildren’’ is incorrect as applied to great- 
grandchildren, because comparatively few persons live to associate with, or to see, 
their great-grandchildren. If, for instance, it is said that a man was out walking 
with his grandchildren and he has no great-grandchildren or none who could walk, 
the word is plainly used in its narrower sense. 

There have been two references to the matter in decisions which have been 
reported, and a judge may, perhaps, express his regret that those who collaborated 
in the production of the Oxrorp Dictionary did not extend their researches to the 
law reports in which they would have found much material of value. The first of 
the two cases is Hussey v. Dillon (1), in which the then Lord Chancellor, Lorp 
HeEntey, said in his judgment (Amb. at p. 604): 


‘“‘“Grandchildren is a word of large extent, and, in commoi parlance, takes in 
everybody descended from the testator, and will have that effect, unless the 
intention appears to the contrary.’’ 


I do not rely on that statement as a binding decision that the word ‘‘grandchildren”’ 
takes in everybody descended from the testator unless anything appears to the 
contrary, but at least it tends to show that, at the date of the report, the year 1763, 
the then Lord Chancellor was of opinion that ‘‘grandchildren”’ was a word of large 
extent and, in common parlance, took in everybody descended from the testator. 

The second decision dealing with the point is in Earl of Orford v. Churchill (2). 
That was a case arising out of the construction of a will and a settlement, and it 
was unsuccessfully argued, inter alia, that the word ‘grandchildren would com- 
prehend great-grandchildren. In my opinion, however, the audemens is no 
authority for the view that, in a will, the word ‘‘grandchildren _with a suitable 
context may not properly be construed to include great-grandchildren and other 
descendants; and, although it is now well settled that, prima facie, the word 
‘‘orandchildren’’ means descendants of the second degree, it is not impossible to 
find cases in which it is used in a wider sense. The derivation of the word, as I 
have pointed out, does not in any way indicate that it may not be so used. 

In the present case, I have to give a meaning to the words ‘grandchildren of any 
degree.’ There is reason for using the word ‘‘degree’’ as indicating steps - a 
line of descent, and I am of opinion that the testator used the words eae zen 
of any degree’’ to indicate descendants of any degree—other than children— i 
at the date which he had mentioned. I think that some support for that ies ruc- 
tion is to be derived from the fact that he adds the words ‘‘and give to each one 
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a part, part and part alike,”’ which tends to show that each one of those ““grand- 
children of any degree’ was to have a part. He did not add those words in his 
disposition of the one-fourth of the residuary trust fund ‘‘in trust as to the capital 
and income for all my grandchildren who may be living at the time in equal 
shares.’’ In the case of a gift to grandchildren simpliciter there is no competition 
between parent and child. In the case of a gift to descendants, children may 
compete with parents, and it may very well be that the thought of the possibility 
of competition of that kind led to the testator’s using the curious phrase ‘‘and give 
to each one a part, part and part alike.’’ 

I should add that there is evidence which is, in my opinion, admissible that the 
testator, before executing the second codicil containing the words in question, made 
the acquaintance of a great-grandchild—namely, Margaret Joyce Bromfield, the 
child of his granddaughter Margaret Eliza Bromfield. He had, in fact, at the date 
of the second codicil two great-grandchildren. 

I shall declare that the words ‘‘grandchildren of any degree’’ in the testator’s 
second codicil mean all his lawful descendants—other than children—of any degree, 
living at the date of the death of Ellen Hall, the wife of the testator’s son John 
Hall. 

Solicitors: Field, Lindsay, € Davie, Liverpool; Weightman, Pedder & Co., Liver- 
pool. 

[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 





ARNEIL AND ANOTHER v. PATERSON 


[Houser or Lorps (Lord Hailsham, Lord Dunedin, Lord Warrington, Lord Atkin 
and Lord Thankerton), May 14, 1931] 


[Reported [1931] A.C. 560; 100 L.J.P.C. 161; 145 L.T. 393; 
47 T.L.R. 441; 75 Sol. Jo. 424] 


Animal—Dog—Worrying sheep—Two dogs acting together—Different owners— 

Several liability of owners—Dogs Act, 1906 (6 Edw. 7, c. 82), s. 1 (1). 

Section 1 (1) of the Dogs Act, 1906, altered the common law rule on the 
question of liability, but, once liability is established the ordinary measure of 
damage must be applied. 

The pursuers were the owners of certain sheep. The defender was the owner 
of a dog which, in company with another dog belonging to a defender who did 
not enter an appearance in the action, attacked the sheep and worried them 
as the result of which ten died and seven others were injured. In the aahioes 
the pursuers claiming against both defenders damages for the loss of the shee . 

Held: there being an admission that the two dogs were acting together in 
law each dog caused the whole of the injuries to the sheep and ohels of the ‘i 
owners was responsible for the whole of the damage. 


: Abed The Dogs Act, 1906, s. 1 (1), was amended by the Dogs (Amendment) 
- , 3, injury done to poultry being included in the section. By s. 7 of the 
f da ae the expression ‘‘cattle’’ in s. 1 (1) includes sheep 7 
eterred to: Bank View Mill, Ltd. v. 
bd. T1048) 9 ee v. Nelson Corpn. and Fryer & Co, (Nelson), 
ee to the law relating to dogs, see 1 Hatspury’s Laws (8rd Edn.) 688 et se 
bine or es see 2 Dicest 217-221, 223 et seq. For the Dogs Acts of 1906 a 
3, See ALSBURY Ss STATUTES (2nd Edn.) 870 and 874 respectively. 
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Case referred to: 


(1) Piper v. Winnifrith and Leppard (1917), 84 T.L.R. 108; 2 Die 
B77, 536. cea . 108; 2 Digest (Repl.) 


Appeal from an interlocutor of the First Division of the Court of Session. 

The appellants were farmers who owned a flock of black-faced ewes. The respon- 

dent William Paterson was the owner of a dog. The plaintiffs’ claim was that on 
the morning of Jan. 21, 1930, two dogs, a cross-Airedale belonging to the respondent 
Paterson and a collie belonging to the second defender, trespassed on the appellants’ 
farm where the ewes were grazing. The dogs, acting together, attacked the appel- 
lants’ sheep, hunted and chased them, and severely bit, mauled, and worried 
seventeen of them. Six of the ewes were killed outright, four died afterwards from 
the injuries inflicted, and the other seven were severely injured. The appellants 
brought the present action in which they claimed from the respondent and the 
second defender damages in respect of the injuries to the sheep. The action was 
defended only by the respondent, Paterson, who admitted that his dog, with the 
second defender’s dog, trespassed on the appellants’ farm, that seventeen sheep 
were mauled and worried by the two dogs acting together, and that ten of the sheep 
had died. 
' The question which arose at the trial was whether the defenders were jointly 
and severally liable for the damage, or whether the damage should be divided 
between them. The Sheriff-Substitute of Stirling, Dumbarton and Clackmannan 
granted decree against the defenders jointly and severally for £60, the agreed 
amount of the damages. The First Division (the Lord President, Lorp BLacksurn 
and Lorp Morison) recalled the decision of the Sheriff-Substitute, and held that 
the respondent Paterson was liable for one-half only of the damage on the ground 
that two dogs were jointly concerned in the damage, and that in the absence of 
evidence of what portion of the damage was caused by either dog the damage 
should be equally apportioned. The appellants appealed. 


Condie Sandeman, K.C., and James A. R. MacKinnon (both of the Scottish Bar) 
for the appellants. 
James Stevenson (of the Scottish Bar) for the respondent. 


LORD HAILSHAM.—This is an appeal from a decision oi the Court of Session 
reversing the decision of the Sheriff-Substitute. The point at issue is a very short 
one, and the facts are not in dispute. It appears that the appellants are farmers 
who own a flock of black-faced sheep on a farm in Scotland. The respondent is 
the owner of a dog, and in the early morning of Jan. 21, 1930, the respondent's dog, 
in company with another dog belonging to the other defender, who has not entered 
any appearance, attacked the flock of sheep belonging to the appellants. 

The statement in the condescendence is in these terms: 


“On the morning of Tuesday, Jan. 21, 1930, about six o'clock, two dogs, a 
cross-Airedale belonging to the first-named defender and a collie belonging to 
the second-named defender, trespassed on the pursuers’ farm where the said 
ewes were grazing. The said dogs acting together attacked the pursuers’ 
sheep, hunted and chased them, and severely bit, mauled, and worried seven-, 
teen of them.”’ 
To that condescendence the answer is made: 
‘For the purpose of this action this defender [the respondent] admits that his 
dog, along with the other defender’s dog, trespassed on the pursuers’ farm, and 
that seventeen sheep were mauled and worried by the said two dogs acting 
together, and that ten of the sheep have died.”’ 
The damages for the total damage done to the sheep were agreed for the purposes 
of this action at a sum of £60, and at the hearing before the Sheriff-Substitute 
judgment was given against the present respondent for that amount. On appeal 
to the Court of Session, the Court of Session held that the respondent was liable 
only for half of the amount, on the ground that there were two dogs who were 


92 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


jointly concerned in attacking and damaging the sheep, and that in ae 
of any evidence as to how much of the damage was done by either of the dogs : : 
damage must be apportioned equally between the two defenders. It is from a 
decision that this appeal is brought. It is admitted that there was nothing to show 
that the respondent knew that his dog had any vicious propensities, and, therefore, 
at common law he could not have been made liable. In the argument at the Bar 
the only ground of liability was rested upon the provision of the Dogs Act, 1906, 
and that Act provides by s. 1 (1): 


“The owner of a dog shall be liable in damages for injury done to any cattle by 
that dog; and it shall not be necessary for the person seeking such damages to 
show a previous mischievous propensity in the dog, or the owner s knowledge 
of such previous propensity, or to show that the injury was attributable to 
neglect on the part of the owner.”’ 


The question, therefore, turns entirely upon the effect to be given to the provisions 
of that subsection. 

In this, as in any other case, there are two elements which have to be deter- 
mined: First, the element of liability, and, secondly, when liability is established, 
the element of damage. So far as liability is concerned, it is conceded that the 
section to which I have just drawn attention imposes on the respondent a liability 
for the injury done to the sheep by his dog; but it is said that, since his dog was 
concerned with another, in the absence of evidence as to how much injury each 
dog actually did, each must be held responsible only for half the total damage. In 
my view, that is a mistaken construction to be placed upon the statute. I think 
the statute only alters the common law rule on the question of liability. Once 
liability is established, the ordinary measure of damage has to be applied. It has 
to be ascertained how much injury ‘‘that dog’’ has done to the cattle—in this case 
to the pursuers’ sheep. I think that each of the dogs did in law occasion the 
whole of the damage which was suffered by the sheep as the result of the action 
of the two dogs acting together. If that be so, then each of the owners of the 
two dogs is responsible for the whole of the damage which has been done, and 
judgment can be obtained against either of them. 

Reference was made to Piper v. Winnifrith and Leppard (1), a decision of the 
Divisional Court in England. The headnote in that case states that the mere fact 
that two dogs acted together without any connected action by their owners did not 
make their owners joint tortfeasors, and, therefore, the judge was entitled to divide 


the damages as he had done, that is to say, half and half between the two owners. G 


The case does not seem to be very clearly reported, but, so far as I understand the 
facts, I do not think the headnote is justified by the facts as found, nor is it 
justified by anything I find in the judgment. The case is one in which, apparently, 
two dogs were owned by two different people living in the same house, and during 
one night the two dogs did a certain amount of damage to the plaintiff's sheep. I 


do not find any evidence or admission that the dogs were acting together; there H 


may have been two separate incursions by the two dogs. I notice Arxry, J., in 
the concluding words of his judgment says: 


‘‘Each owner might be liable for the whole damage if it could be shown that 
the dogs had so worked together that each had caused the whole of the damage; 
but that was a question of fact, and there was no evidence of it.”’ 


It seems to me that that sentence expressly saves the point which we have here 
to determine. In this case we have an admission that the two dogs were acting 
together, and, when that admission is made, then I think that in hea each of the 
two owners is responsible for the whole of the damage, because each dog did in 
the eye of the law occasion the whole of the injury of which the pursuers complain 
It follows that, in my opinion, the decision of the court below was wrong “ae that 


the judgment of the Sheriff-Substitute should be restored, and I move your Lord- 
ships accordingly. 


I 
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LORD DUNEDIN.—I concur. From the very first moment in this case it 
seemed to me that the fallacy of the Court of Sessions’ judgment was that they 
did not consider whether really each dog was, I will not say responsible, because 
that is an adjective which is more applicable to a human being than to a dog, but 
at least was the cause of what had happened. I think the fallacy of Bete) view 
cannot be better exposed than by supposing only one sheep had been worried. 
Would we then have to hold that each dog had half-killed the sheep, and that, 
therefore, each owner should pay for half the value of the sheep? 


LORD WARRINGTON.—I agree. 


LORD ATKIN.—I am bound to say, with all respect to the opinions expressed 
in the court below, this seems to me to be a very clear case, for the reasons given 
C by the noble viscount on the Woolsack and by the noble viscount who has just 
spoken. I find myself quite unable to add any further reasons to those that have 
been given, and I am glad to think that in this matter the law of Scotland and the 
law of England seem to be identical. I have not the least doubt that, according 
to the law of England, on the facts admitted in this case, the defender would be 
liable for the whole amount of the damages, and I respectfully concur in the 
D criticism that has been made of the headnote in Piper v. Winnifrith and Leppard 
(1), as reported. It appears to me that the actual decision in that case was in no 
way inconsistent with the views that are held by the members of this House, with 
which I agree. 


LORD THANKERTON.—I am clearly of the same opinion. 





Appeal allowed. 

Solicitors: Barlow, Lyde, & Gilbert, for Ketchen & Stevens, W.S., Edinburgh; 

Lee, Bolton, & Lee, for R. M. d W. M. Lennoz, Kilsyth; Laing ¢ Motherwell, 
W.S., Edinburgh. 

[Reported by E. J. M. Cuaptin, Esq., Barrister-at-Law.] 


MILLER v. CANNON HILL ESTATES, LTD. 


[Kine’s Bencn Division (Swift and Macnaghten, JJ.), January 19, 20, 1931] 


[Reported [1931] 2 K.B. 113; 100 L.J.K.B. 740; 144 L.T. 567; 
75 Sol. Jo. 155] 
Sale of Land—Agreement to build or complete house—Implied warranty—Fitness 
for habitation. 

Where a builder contracts with a purchaser to build or complete a dwelling- 
house, apart from any express promise there is an implication of law, an 
implied warranty, that the house shall be reasonably fit for habitation. If, 
therefore, there is evidence on which a jury can find that such a dwelling-house 
is not fit for habitation owing to defective materials and workmanship, an 
action for damages for breach of contract is maintainable and the maxim 
caveat emptor does not apply. 

Per Swirr, J.: If one buys an unfurnished [completed] house, there is no 
implication of law and no implied contract, that the house is fit for human 


habitation. . 
Notes. Considered: Hoskins v. Woodham, [1938] 1 All E.R. 692; Jennings v. 
Tavener, [1955] 2 All E.R. 769. Referred to: Perry v. Sharon, [1937] 4 All E.R. 


890. 
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As to the disclosure of material facts on the sale of land, see 29 Haussury’s A 


Laws (2nd Edn.) 248 et seq., and for cases see 40 Diaesr 42 et seq. 


Cases referred to: 


(1) De Lassalle v. Guildford, [1901] 2 K.B. 215; 70 L.J.K.B. 533; 84 L.T. 549; 
49 W.R. 467; 17 T.L.R. 884, C.A.; 80 Digest (Repl.) 524, 1618. 

(2) Best v. Edwards (1895), 60 J.P. 9; 31 Digest (Repl.) 193, 3239. 7 

(3) The Moorcock (1889), 14 P.D. 64; 58 I.J.P) 78% 60 1.1. 6545787 Woe aaes 
5 T.L.R. 316; 6 Asp.M.L.C. 873, C.A.; 12 Digest (Repl.) 686, 5274. 

(4) Lawrence v. Cassel, [1930] 2 K.B. 83; 99 Ld Kk. B.- 6259143 Tet et 74 
Sol. Jo. 421, C.A.; Digest Supp. 

Appeal from the Mayor’s and City of London Court. 

The plaintiff was in need of a house for himself and his wife, and in January, C 


1928, he went to see a building site then being developed by the defendants at 
Cannon Hill, Raynes Park, Surrey. He saw the defendant’s manager and secre- 
tary at Raynes Park, and inspected a show house on the estate. The plaintiff and 
his wife were given the assurance that the materials and workmanship used and 
employed in the construction of the houses were of the best. As a result, on 
Feb. 2, the plaintiff took an option to purchase a site known as Plot 8, Cannon c 
Close. He paid a deposit on Feb. 14, and on March 6 entered into a formal con- 
tract for the purchase of the freehold site and a house thereon for £915. Building 
on the plot had commenced and a house was in course of construction. The agree- 
ment provided that the purchase was to be completed by June 29, 1928, and the 
property registered with an absolute title under the Land Registration Act, 1925. 


Clause 7 provided that 


E 
“the interior of the house shall be finished off similar to the show house, 
No. 66, Fairway, Raynes Park, and the company will finish and complete 
same to the purchaser’s reasonable satisfaction,”’ 
and cl. 9 provided: 
“The company will obtain and hand over on completion the certificate of the 
local authority that the house is fit for habitation.’’ F 


On May 8, 1928, the local surveyor certified the house as fit for habitation; the 
house was finished by the end of July; and the purchase was completed on Aug. 2. 
The plaintiff and his wife moved into the house in September, 1928, and lived there 
till February, 1930. The winter of 1929-30 was abnormally wet and serious damp 
penetrated the house. The plaintiff left the house on medical advice as being unfit 
for habitation, and in February, 1930, he was served with a notice by the sanitary G 
inspector to abate the nuisance caused by the damp. On Jan. 14, 1930, the plain- 
tiff brought the present action for damages for breach of contract, relying (a) on 
the representations made by the defendants’ manager in January and February, 
1928, and (b) on an implied warranty that the house was ‘‘fit for habitation.”’ The 
defendants pleaded that the matter was concluded by the written contract of 
March 6, 1928, and the instrument of transfer; that the local surveyor had certified H 
the premises as fit for habitation; that the defects (if any) were due to the abnormal 
wet weather; and that the doctrine caveat emptor applied. 


The action was tried before His Honour Jupce SHEWwELL Cooper and a jury, 


who found that there was an oral agreement that the house should be built of 
proper materials and in a workmanlike manner. They found that the house was 
not fit for habitation on Aug. 2, 1928, or on Jan. 14. 1930, and that the defects 
were due to faulty construction aggravated by abnormal weather, and that, even 
apart from the weather, the house would not have been reasonably fit for habitation. 
They awarded the plaintiff £91 damages. On these findings the judge held that 


there Was an express warranty by the defendants, and gave judgment for the plain- 
tiff. The defendants appealed. 


W. H. Moresby for the defendants. 
Sir Thomas Hughes, K.C., and Gilbert Paull for the plaintiff. 
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SWIFT, J., stated the facts and continued : It is clear that the jury found that 
there was a warranty that the material and workmanship to be used and employed 
on the house should be of the best; they also found that the house was not reason- 
ably fit for habitation; that it was not reasonably fit for habitation in normal 
weather, and that the plaintiff had sustained damages to the extent of £91 in 
consequence of that breach of warranty. No question arises on the jury’s finding 
of fact that the house was not reasonably fit for habitation, or the damage which 
the plaintiff had thereby sustained; but it is argued on behalf of the defendants, 
first, that there is no express warranty upon which damages could be awarded if 
the house was not fit for habitation, and that there is no implied warranty in the 
circumstances of this case that the house should be fit for habitation. 

With regard to the first of these points, counsel for the defendants contends that 
there was no warranty upon two grounds. He says, first, that the words which are 
alleged to amount to a warranty and which the jury have said amount to a warranty 
are incapable of being a warranty; and, secondly, that if they are incapable of 
being held to be a warranty, the jury ought not to have found that they were a 
warranty. He further said that even if they were capable in law of being a 
warranty, they did not, in fact, amount to a warranty. With regard to the im- 
plied warranty he says that in the circumstances of this case there is no implied 
warranty, and, therefore, there being no express warranty and no implied warranty, 
even if this house were not fit for habitation as the jury has found, the plaintiff is 
not entitled to any damages. In considering those arguments we must ascertain 
what was the language which the jury found to have been used and to amount to 
a contract before we can determine whether in that language there could, as a 
matter of law, be found material upon which the jury might say there was a con- 
tract; and, if there were material upon which a jury might say there was a contract, 
whether they ought to have done so. That is to say, it is necessary to decide not 
only whether there were words which were capable of forming a contract, but 
whether in fact they were intended by the parties to form a contract and did form 
a contract. 

First, is this promise that the house should be of the best material, given at an 
interview which had taken place some time before the final contract, capable of 
being held by a jury to amount to a contract? I cannot hesitate in thinking that 
it is. Whether it does in truth amount to a contract or not is a different matter, 
but that as a matter of law it is capable of forming the basis of a contract I can 
have no doubt. Here are two people bargaining with the representatives of the 
defendants for the erection of a house; there are many qualities of material of which 
a house may be built; they do not know them all, but they know, at any rate, that 
there is good material and bad material. They asked as a preliminary to ordering 
the house and as the foundation for contracting that a house shall be built for 
them, that it should be built of good material, and they were assured most solemnly 
that the house would be of good material. They were not only assured of it, but 
the assurance was fortified by a statement of the fact that the local surveyor super- 
vised the work as it was being done and that it was impossible for him to be 
deceived about it. De Lassalle v. Guildford (1) is of full authority upon the 
question of warranty, although a particular passage as to the weight to be attached 
to certain evidence by a jury may have been inappropriately or too broadly 
expressed. The Master of the Rolls there said in his judgment : 


‘‘Now in the present case, did the defendant assume to assert a fact, or merely 
to state an opinion or judgment upon a matter of which he had no special 
knowledge, and upon which the plaintiff's wife, on behalf of her husband, might 
be expected also to have an opinion? What is it the defendant asserts ? I 
paraphrase the evidence. You need have no certificate of a sanitary inspector, 
it is quite unnecessary; the drains are in perfect condition. I give you my 
word upon the subject. Will that satisfy you? If so, hand me over the 
counterpart! What more deliberate and emphatic assertion of a fact could 


96 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


well be made during the course of the dealing which led up to the counterpart 
lease being handed over to the defendant? That the question asked and the 
answer given were seriously intended, to use the words of Wits, J., in Best 
v. Edwards (2), to be the basis of the contractual relations between the parties 
I cannot doubt. It must be borne in mind that when he says, ‘I cannot doubt 
that they were intended to amount to a contract,’ he was in a position in which 
he had to deal with, and to find the answer to, the questions of fact as well as 
to lay down the law. He says here is the evidence that the plaintiff would 
not take the lease unless the drains were guaranteed, and surely the state- 
ments made by the defendant were not made on the assumption that they 
were then of no avail to the plaintiff except they were made fraudulently. In 
my judgment everything necessary to establish a warranty has in this case 
been proved.”’ 


I am far from saying that that language, in the words of the plaintiffs and his 
witnesses in this case, would necessarily satisfy me as a matter of fact that a 
warranty had been established. That, however, is not the point which this court 
has to consider, but rather whether that language could be held by twelve reason- 
able people to amount to a warranty. In my view, it elearly could be so held by 
the jury, having regard to all the cireumstances—the position of the plaintiff and 
his wife and the defendants, the houses they had seen, the object of their visit. 
In my opinion, there was in truth a warranty given by the representatives of the 
defendants that the best material was used upon these premises and the best 
workmanship would be applied to them. 

That disposes of the first point raised by counsel for the defendants, but it by no 
means disposes of the case. Indeed, it seems to me that it is a matter of very 
little moment in this case whether there was or whether there was not an express 
warranty regarding the condition of the material or the nature of the workmanship 
which should be used in this house, because I think it is plain from the whole of 
the facts that the law will imply a warranty that the house which was to be built 
by the defendants for the plaintiff should be a house which was habitable and fit 
for human beings to live in. I think it is quite clear law that if one buys an un- 
furnished house, there is no implication of law, and there is no implied eontract, 
that the house is necessarily fit for human habitation. That must be good sense, 
because a man who buys an empty house may not necessarily need it as a dwelling- 
house; he may be buying something which is almost in a state of ruin, knowing 
that he will have to restore it and pay a considerable amount of money for restoring 
it. He may buy a house which wants a new roof put on, or which has other 
obvious defects of which he knows, and may have defects of which he does not 
know, and if he wants to buy a house which is fit for habitation, then he must 
expressly stipulate that the house shall be fit for habitation. He can always do 
that, he can always get an express warranty that an unfurnished house is fit for 
habitation—that is, if he is prepared to pay the price which attaches to an un- 
furnished house which has such a warranty rather than pay the price for an 
unfurnished house without such a warranty. The position is quite different when 
you contract with a builder, or with the owners of a building estate in course of 
development, that they shall build a house for you or that you shall buy a house 
which is then in the course of erection by them. There the whole object, as both 
parties know, is that there shall be erected a house in which the intended caeeieae 
shall come to live. It is the very nature and essence of the transaction between 
the parties that he will have a house put up which is fit for him to come into as 
dwelling-house. What is the position then as regards such people in sched 
with the law? It is plain that when you get that state of facts there is an impli 
tion of law that the house shall be reasonably fit for the purpose for which it is 
required, that is, for human dwelling. Our attention has been called to the “an 
known passage from the judgment of Bowen, L.J., in The Moorcock (3). Can the 


parties here be thought, when the plaintiffs were bargaining for a dwelling-house 


A 
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which was to be erected in accordance with the character of the other dwelling- 
houses in the neighbourhood, to have been bargaining for something which was no 
protection in wet weather? The jury have found here that this house was in such 
a leaking or porous condition that it was quite unfit for human habitation. If the 
plaintiff has no implied warranty that it shall be fit for human habitation then 
the consideration for which they bought this house wholl y fails. : 

The matter is not without recent and, I think, direct and binding, authority upon 
us in the Court of Appeal, in Lawrence v. Cassel (4). What was the agreement 
hore the parties there? So far as it is material to this case it is to be found 
in cl. 4: 


“The vendor will complete the said dwelling-house in accordance with the 
plans of other ‘B’ type houses on the estate, and the house will contain sanitary 
fittings similar in all material particulars to the houses of this type already 
erected on the estate (as seen in Bentley Road).”’ 


There was nothing there about the defendant doing the work in a proper, efficient, 
and workmanlike manner, or that the materials used should be fit and proper for 
the purpose. That was implied. All that the written agreement specified was 
that the house should be built, and upon that the Court of Appeal held that it was 
rightly implied. Indeed, I do not think that it was ever disputed in the Court 
of Appeal that the very foundation of the action was that it was implied that the 
materials used should be suitable and fit and proper for the purpose, and that the 
work should be carried out in a proper, efficient, and workmanlike manner. In 
the present case the contract that the house shall be completed was not put into 
writing. The written agreement refers to a house erected, and there is no writing 
putting upon the defendants the obligation of completing the house unless it is 
el. 7 of the agreement. But it is admitted that the defendants were under a duty, 
and it must be an implied duty because such a duty is nowhere expressed, and 
therefore if they were under an implied duty to complete the house, they are under 
the same position as they would be under a written agreement to complete the 
house. They are in the same position as the defendants were in Lawrence v. 
Cassel (4). Upon that agreement the law implies the further agreement that it 
shall be completed in an efficient and workmanlike manner and of proper materials. 
Here it is quite clear that there was, quite apart from the express agreement which 
the jury have found, and were entitled to find, an implied agreement that this 
house should be completed in an efficient and workmanlike manner and that proper 
materials should be used, and the jury were entitled, and almost compelled, to find 
that both at the date of the conveyance and at the date when the plaintiff started 
his action, it was not built of good materials or in a workmanlike manner. 

In these circumstances I think that, if one looks merely at the question of the 
express contract, there was matter which it was proper to leave for the consideration 
of the jury, and on that matter the jury might come to the conclusion that there 


- was an express contract. If, on the other hand, there was no matter which could 


properly be left to the jury, I think that on the undisputed facts as disclosed in this 
case there was an implied contract, that there was ample evidence of breach either 
of the oral or the implied contract, that the jury were justified in their conclusions, 


-and that the learned judge acted rightly in entering judgment for the plaintiff and 


his judgment ought not to be disturbed. 


MACNAGHTEN, J.—It is not disputed that the intention of the parties was that 
the defendants should complete the house which was being erected or in the course 
of erection on March 6, 1928. It may be that the clause of the written agreement 
which provides that the interior of the house shall be finished off, ought on its true 
construction to be read as including also the exterior parts of the house which were 
still unfinished. If so, then the house was to be finished both externally and 
internally to the purchaser’s reasonable satisfaction. Tt. can hardly be suggested 
that the purchaser ought to be reasonably satisfied with a house which was 
throughout unfit for human habitation, but if it is held on the true construction of 
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the clause that it only applies to the interior of the house, then there is nothing 
in the written agreement expressing the admitted obligation of the defendants to 
complete the roof and other external parts of the house. That being so, how 
should this admitted obligation be expressed if it is to be reduced into words? It 
can hardly be doubted that the obligation of the builder must have been an obliga- 
tion to build properly, to build with proper materials and in a proper manner, and 
to provide a house fit for the purpose for which the house was required, namely, 
for the habitation of the plaintiff and his wife. That is to say, it was an implied 
term between the parties that the defendants should complete the house in a good 
and workmanlike manner with materials of good quality and description, so as to 
be fit for habitation. In that view of the matter, the question whether in fact 
there was an oral collateral warranty that the house should be built of good material 
and that it should be fit for habitation becomes, in my view, quite immaterial. 
The answer counsel for the defendants makes to this allegation of an implied agree- 
ment is that in the contract the only obligation was to make a house in appearance 
similar to the show house, and with a certificate by the district surveyor that it 
was fit for habitation—not that it was in fact fit for habitation, but that the surveyor 
certified that it was fit for habitation. First, it ought to be observed that no plea 
to that effect is set up in the defence. If that was the true obligation of the defen- 
dants, and they were merely undertaking to get the certificate of the surveyor (a 
Mr. G. Duram), the surveyor did in fact give a certificate, although from the form 
of his certificate and the reference that he makes to bye-law 3 of the district 
council's bye-laws, which deals primarily with the drains, it may well be that the 
certificate is really only intended as a certificate that the house has been properly 
connected with the public sewer. I think I am right in saying that the surveyor 
did not appear as a witness to support the certificate that he gave, and, therefore, 
there was no opportunity for knowing whether he intended to say that this house, 
which at the time of the trial had been condemned as unfit for occupation by some 
other official of the district council, was, at the time he gave it, free from the 
defects which it was established before the jury to have had throughout. In my 
view, so soon as it is established that the house was not reasonably fit for human 
habitation at any time, and that this was due to the faulty construction of the 
house by the defendants, the plaintiff is entitled to recover damages against the 
defendants because they failed to carry out their obligation to complete the house 
in a proper manner so that it might be fit for the purpose for which both parties 
knew the house was required, namely, the habitation of the plaintiff and his wife. 
I therefore think that judgment was rightly entered for the plaintiff with the 
amount of damages. 


Appeal dismissed. 
Solicitors : Upton, Britton, & Lamb; Sheffield, Powell, & Scott-Tucker. 
[Reported by R. A. Yute, Esq., Barrister-at-Law.] 
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BOTTOMLEY AND ANOTHER v. BANNISTER AND ANOTHER 


[Court or Appran (Scrutton, Greer and Romer, L.JJ.), July 24, October 26, 1931] 


[Reported [1932] 1 K.B. 458; 101 L.J.K.B. 46; 146 L.T. 68; 
B 48 T.L.R. 39] 


Landlord and Tenant—Liability of landlord—House unfit for occupation—Instal- 
lation of gas boiler without flue. 

The vendor or lessor of a house does not owe any duty, independently of 
contract, to the persons who come to live in the house either by purchase from 
him or as his tenants to exercise reasonable care to see that the house is fit 

C for occupation. 

B. and his wife were found dead from carbon monoxide poisoning in the 
bathroom of a dwelling-house of which B. was tenant-at-will from the defen- 
dants, pending the completion of the purchase of the house from them. Hot 
water for the bath was obtained from a boiler in the kitchen of the house, 
which was heated by a gas burner, for which there was no chimney flue. There 

D was a linen chute from the kitchen to the bathroom by which gas could pass. 

Held: (i) the boiler, burner, and chute were part of the realty, and so the 
eases as to the liability of those who supplied chattels dangerous in themselves 
to the person supplied or others had no bearing in this case; 

(ii) the landlord of an unfurnished house was not liable to the tenant for 
defects in the house rendering it dangerous, even if he constructed the defects 

E himself or was aware of their existence ; 

and, therefore, the defendants were entitled to judgment. 

Per Greer, L.J.: No case has been cited in which a tenant or purchaser of 
a house has ever recovered against a lessor or vendor either by implied contract 
or in tort by establishing the liability of the vendor or landlord for injuries 
sustained through the house or its fixtures being unsafe at the date of the sale 

F or lease. 


Notes. With regard to the liability of a vendor on the sale of a house, see Miller 
v. Cannon Hill Estates, Ltd., ante, p. 93, 

Considered : Donoghue v. Stevenson, [1932] All E.R.Rep. 1; Otto v. Bolton and 
Norris, [1936] 1 All E.R. 960; Perry v. Sharon Development Co., [1937] 4 All E.R. 

G 890; Davis v. Foots, [1939] 4 All E.R. 4; Travers v. Gloucester Corpn., [1946] 

2 All E.R. 506. Referred to: Ball v. L.C.C., [1949] 1 All E.R. 1056; Edler v. 
Anerbach, [1949] 2 All E.R. 692. 

As to a landlord’s liability for non-repair of the house, see 23 Hatssury’s Laws 
(8rd Edn.) 562 et seq., and for cases see 31 Dicesr (Repl.) 193 et seq. 


Cases referred to: 
H (1) Heaven v. Pender (1888), 11 Q.B.D. 503; 52 L.J.Q.B. 702; 49 L.T. 357; 47 
J.P. 709; 27 Sol. Jo. 667, C.A.; 86 Digest (Repl.) 7, 10. 
(2) Sewell v. Angerstein (1868), 18 L.T. 300, N.P.; 31 Digest (Repl.) 204, 3356. 
(3) Smith v. MacLure (1884), 82 W.R. 459; 35 Digest 303, 525. 
(4) Hart v. Windsor (1844), 12 M. & W. 68; 18. L.J.Ex. 129; 2 L.T.0.8. 440; 
8 J.P. 233; 8 Jur. 150; 152 E.R. 114; 31 Digest (Repl.) 183, 2716. 
7 (5) Robbins v. Jones (1863), 15 C.B.N.S. 221; 3 New Rep. 85; 33 L.J.C.P. 1; 
9 L.T. 523; 12 W.R. 248; 148 E.R. 768; sub nom. Robins v. Jones, 10 
Jur.N.S. 239; 31 Digest (Repl.) 385, 5114. 
(6) Lane v. Cox, [1897] 1 Q.B. 415; 66 L.J.Q.B. 193; 76 L.T. 185; 45 W.R. 261; 
13 T.L.R. 142; 41 Sol. Jo. 142, C.A.; 31 Digest (Repl.) 195, 3261. 
(7) Sutton v. Temple (1843), 12 M. & W. 52; 18 Tal 2x 17; 2laeT.0-3.5150; 
7 Jur. 1065; 152 E.R. 1108; 31 Digest (Repl.) 194, 3252. 
(8) Lawrence v. Cassel, [1930] 2 K.B. 88; 99 L.J.K.B. 525; 143 L.T. 291; 74 
Sol. Jo. 421, C.A.; Digest Supp. 
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(9) Blacker v. Lake and Elliot, Ltd. (1912), 106 L.T. 538, D.C.; 36 Digest / 
(Repl.) 80, 428. \ 

(10) Hodge & Sons v. Anglo-American Oil Co. (1922), 12 Ll.L.Rep. 183; Digest 
Supp. 

(11) Hatl ¥. Lubbock, [1905] 1 K.B. 253; 74 L.J.K.B. 121; 91 L.T. 880; 53 W.R. 
145; 21 T.L.R. 71; 49 Sol. Jo. 83, C.A.; 86 Digest (Repl.) 107, 532. 

(12) Parry v. Smith (1879), 4 C.P.D. 325; 48 L.J.Q.B. 731; 41 L.T. 98; 43 J.P. J 
801; 27 W.R. 801; 36 Digest (Repl.) 81, 433. 

(13) Dominion Natural Gas Co., Ltd. v. Collins and Perkins, [1909] A.C. 640; 
79 L.J.P.C. 18; 101 L.T. 359; 25 T.L.R. 831, P.C.; 36 Digest (Repl.) 36, 
176. 

(14) Dizon v. Bell (1816), 5 M. & 8. 198; 1 Stark. 287; 105 E.R. 1023; 36 Digest 
(Repl.) 80, 431. 

(15) Scholfield v. Earl of Londesborough, [1896] A.C. 514; 65 L.J.Q.B. 593; 75 
L.T. 254; 45 W.R. 124; 12 T.L.R. 604; 40 Sol. Jo. 700, H.L.; 26 Digest 
219, 1741. 

(16) Bank of Ireland v. Evans’ Charities’ Trustees (1855), 5 H.L.Cas. 389; 25 
L.T.O.S. 272; 3 W.R. 578; 3 C.L.R. 1066; 10 E.R. 950, H.L.; 18 Digest I 
286, 179. 

(17) Cavalier v. Pope, [1906] A.C. 428; 75 L.J.K.B. 609; 95 L.T. 65; 22 T.L.R. 
648; 50 Sol. Jo. 575, H.L.; 12 Digest (Repl.) 52, 283. 


Appeal by the defendants from a judgment of Hawke, J., entered, after a trial 
with a common jury, in favour of the plaintiffs for £1,700. 

The action was brought under Lord Campbell’s Act by the administrators of the E 
estates of James and Enid Bottomley, deceased, for the benefit of their infant 
child, against the defendants, a firm of builders on a building estate. At the 
material time they had already built a number of houses, some of which were 
already occupied. On Sept. 27, 1929, they entered into an agreement for the sale 
of one of these houses, then practically completed, to one James Bottomley. Under 
that agreement completion was to take place on Oct. 28, but that was afterwards I 
altered to Oct. 80. Under a clause in the agreement Bottomley was at liberty to 
take possession before completion as a tenant at will. This was not to prejudice 
the rights of either party under the agreement. Clause 9 of the agreement was 
as follows : 


“The vendors will, prior to completion, complete and render fit for habitation @G 
to the reasonable satisfaction of the purchaser the said messuage or dwelling- 
house, the same to be similar in decoration and design to those already erected 

on the vendors’ Denmark Road estate.’’ 


On Sept. 28, Bottomley, his wife and infant child went into possession. They 
appear to have had no servant. One of the features of the design of all the houses 
that the defendants were building was that hot water for the bath and sink was i 
provided by a Halliday boiler heated by a Bunsen gas burner, with no flue to carry 
off waste products, if any, to the outer air. It was in evidence that some 15,000 
of these boilers had been sold. It was also proved that the Aerated Bread Co. used 
over 500 of these boilers in the small kitchens of their various shops; that the 
Aerated Bread Co. selected them because they needed no flues, which it would 
often be expensive to construct in the company’s shops; that no difficulty had i 
occurred with them, though without flues; and that they were still being fixed at the 
time of the trial. The amount of gas used could be regulated by a needle, and the 
Halliday company advised that it should not exceed forty-five cubie feet an hour. 


The reason for no flue being fitted was the statements in the Halliday company’s 
prospectus : 


As the special burner gives absolutely perfect combustion no noxious fumes 
are generated. . . . The special gas burner gives complete combustion.”’ 


a 
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Besides this Halliday boiler fixed in the kitchen with no flue there was also a 
labour-saving device, namely, that a linen chute ran from the bathroom to the 
kitchen. It began in an enclosed wooden cupboard in the bathroom, was closed 
on that floor by a movable hatch, and finished in an enclosed wooden cupboard in 
the kitchen. The bathroom had a window with a fanlight over it. The kitchen 
had a door and a window-door into the open air. On Sept. 28 the Croydon Gas 


Co.’s inspector came to test the fitting before the company supplied gas to the 
occupier, Mr. Bottomley. He 


““‘had to satisfy himself that the fittings were satisfactory and gas appliances 
set and working properly and burner rated as working at forty-five feet per 
hour.”’ 


It was so rated at the gas company’s standard pressure. On that day the 
Bottomleys went into possession, and the kitchen and, presumably, the Halliday 
boiler, must have been continuously used for the next four weeks. The Halliday 
boiler was being used in the other houses on the estate without any ill effects, but 
on the morning of Oct. 26 the husband and wife were found dead in the bathroom, 
undoubtedly killed by carbon monoxide gas which had come from the Bunsen 
burner of the Halliday boiler. Unfortunately, there was no precise evidence as 
to the adjustment of the needle of the burner at that time except that the gas 
manager, who apparently examined it three or four days afterwards, said that ‘‘it 
was passing far too much gas,’’ but when scientifically tested in June, 1930, the 
house having been empty meanwhile, it was found to be set at seventy-five feet 
per hour, as against forty-five feet on Sept. 28, 1929. 

At the trial the following questions were left to the jury whose answers are 
appended : (Q.) Did the carbon monoxide which caused the deaths come from the 
apparatus in question? (A.) Yes. (Q.) Was the apparatus in question when used 
as installed by the defendants (a) without a flue, (b) in connection with the chute 
to the bathroom, dangerous for use? (A.) (a) Yes. (b) Yes. (Q.) Then, if yea, 
(a) did the defendants know, or (b) ought they to have known, that it was 
dangerous? (A.) (a) No. (b) Yes. Damages, £1,700. The defendants appealed. 


Frank J. Powell for the defendants. 
Eastham, K.C., and Cremlyn for the plaintiffs. 


Cur. adv. vult. 
Oct. 26. The following judgments were read. 


SCRUTTON, L.J., stated the facts and continued: Hawke, J., has held that 
the findings of the jury meant that there was a dangerous thing, and that the defen- 
dants were negligent in dealing with it, and with the adoption of devices for keeping 
the dangerous thing safe. It will be noticed that the ‘‘dangerous thing’’ was 
apparently ‘‘the apparatus when used with gas as installed,’’ though the death was 
caused after the installed rate of flow of gas had apparently been altered. When 
the apparatus was installed by the defendants the gas company had not regulated 
it. After the gas company, on behalf of the occupier, to whom they were going to 
supply gas, had set the regulator at forty-five feet an hour, there was no evidence 
that, so regulated, it was dangerous. There was no evidence that the defendants 
had anything to do with its regulation or alteration. The probability is almost 
overwhelming that the dead man or his wife altered the regulator to a dangerous 
position after the gas inspector had regulated it safely. No question was asked 
whether the house was fit for habitation on Sept. 28, 1929. It was apparently 
admitted that the house was similar in design to the defendants’ other houses in 
which no difficulty had occurred. No question was asked whether the defendants 
were guilty of negligence; nor except as above stated was there any direction as 
to the defendants’ duty, of which negligence would be a breach. No question was 
asked about the alteration of the regulating needle, though it could hardly have 
been altered by anyone but the tenant or his wife. The judgment seems rather to 
have been put on tort, giving a cause of action to anyone who was injured by a 
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dangerous thing against the seller or the person responsible for the creation of a 
dangerous thing, than on contract. The wife had no contract, but must sue in tort; 
the husband could sue either in tort or contract; the child could not recover unless 
her father and/or her mother when alive and injured could have sued. 

I deal with the facts as being such as to conclusively establish (i) that the boiler, 
burner, and linen chute were parts of the realty; (ii) that, in view of the evidence 
from the Aerated Bread Co., such an installation properly regulated was not 
dangerous; (iii) that the defendants had nothing to do with the regulation of the 
gas, which, as regulated by the gas inspector for the occupier at forty-five feet, was 
perfectly safe; and (iv) that the alteration to seventy-five feet, which was dangerous, 
was the act of the occupier or his wife. The unfortunate form of the second 
question, asked of the jury: ‘‘Was the apparatus in question when used as installed 
by the defendants . . .’’ completely ignores facts (iii) and (iv). There was no 
evidence on which the jury could make findings inconsistent with the above four 
facts. 

At the time of the deaths Mr. Bottomley was a purchaser of real estate and a 
tenant at will of this house. The Halliday boiler connected with gas pipes was a 
part of the realty and of the house and could not be removed by the tenant: see 
Sewell v. Angerstein (2); Smith v. MacLure (8); Foa on LanpLorp AnD TENANT, 
6th Edn. at pp. 768 and 780; and WoopraLt on LanpLorD AND TENANT, 22nd Edn. 
at p. 796. It is well-established law that in the absence of express contract a 
landlord of an unfurnished house is not liable to his tenant, or a vendor of real 
estate to his purchaser, for defects in the house or land rendering it dangerous or 
unfit for occupation even if he constructed the defects himself or is aware of their 
existence. Parliament has altered that general law by imposing by the Housing 
Act, 1925, an implied warranty of fitness in the case of small houses, the definition 
of which does not include the house in question in the present case. With regard 
to the general law, see per Parke, B., in Hart v. Windsor (4), where he said 
(12 M. & W. at p. 87): 


“There is no contract, still less a condition, implied by law on the demise of 
real property only, that it is fit for the purpose for which it is let. The prin- 
ciples of the common law do not warrant such a position.”’ 


Karte, C.J., said in Robbins v. Jones (5) in a judgment delivered by Wies, J. 
(15 C.B.N.S. at p. 240): ‘‘Fraud apart, there is no law against letting a tumbledown 
house.’’ The headnote in the Law Reports of Lane v. Cox (6), a decision of the 
Court of Appeal, is: 


‘‘A landlord who lets an unfurnished house in a dangerous condition, he being 
under no liability to keep it in repair, is not liable to the tenant, or to a person 
using the premises, for personal injuries happening during the term and due to 
the defective state of the house.”’ 


In Sutton v. Temple (7) it was held that in a lease of land for grazing there was 
no implied contract that the land was fit for that purpose, it being in fact poisoned 
by heaps of refuse paint. Whether the law might be otherwise is a matter for 
consideration of Parliament: this court is bound by well-established law. But in 
this case there was a contract which, as Lawrence v. Cassel (8) shows, might add 
some obligation to the lease or conveyance. By that contract the defendants were, 
before completion (that is, before Oct. 28), (i) to complete the messuage so as to 
be similar in decoration and design to those already erected on the vendors’ Den- 
mark Road estate. I am of opinion that ‘‘design’’ covers the boiler without flue 
and in the same room with the linen chute, which is the design of the houses 
already erected; (ii) the house was to be ‘‘fit for habitation.”’ No question on that 
was left to the jury, but in view of the evidence with regard to the other houses 
the Aerated Bread Co.’s kitchens, and a month’s residence in this house, I can a 
no evidence on which the jury could find that the house with the needle of the 
Halliday boiler properly regulated was not ‘‘fit for habitation.”’ 


| rE There was, there- 
ore, IN my opinion, no breach of contract. 
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There remains a claim in tort based on the cases where the circumstances in 
which a person in control of a dangerous thing is liable to persons with whom he 
has no contract have been considered. They have often been discussed. Hamiron 
J., dealt with them at length in Blacker v. Lake and Elliot (9), when he held fast 
the question whether an article was dangerous per se was a question of law for the 
judge, not a question of fact for the jury. I had a similar question to consider in 
Hodge & Sons v. Anglo-American Oil Co. (10), where I stated the law thus (12 
L1.L.Rep. at p. 188): 


“The law, therefore, seems to be: (i) that if the barge which has carried petrol 
is an article dangerous in itself, it is the duty of the owners to take proper and 
reasonable precautions to prevent its doing damage to people likely to come 
into contact with it. These precautions may be fulfilled by entrusting it to a 
competent person with reasonable warning of its dangerous character, if that 
danger is not obvious. If such precautions are not taken, the owner will be 
liable to third persons, with whom he has no contract for damage done by the 
barge, which they could not have avoided with reasonable care. (ii) If the 
barge which has carried petrol is not dangerous in itself, but becomes dangerous 
because it has been insufficiently cleaned, and the owner is ignorant of the 
danger, the owner is not liable for damage caused by it to persons with whom 
he has no contract: Earl v. Lubbock (11). (iii) In the case of a thing 
dangerous in itself, where either the danger is obvious or the owner has given 
proper warning to the person entrusted with it, not being his own servant, the 
owner is not liable for negligence of such person causing injury to a third party; 
such negligence is nova causa interveniens.”’ 


Earl v. Lubbock (11), a decision of this court, is a very relevant case, but these are 
all cases relating to chattels and do not apply to real property or fixtures forming 
part of a house. The argument in the plaintiffs’ case was rested on such decisions 
as that of Parry v. Smith (12), where a gas fitter left a leaky gas pipe on premises 
where he was altering the gas fittings and was held liable in tort to a servant of 
the occupier. It was not very clear in the present case whether the ‘‘dangerous 
thing per se’’ was said to be ‘‘gas’’ or as the judge put it in his question to the 
jury: ‘‘The apparatus in question when used as installed by the defendants without 
a flue’’ and with a linen chute. If ‘‘gas,’’ all gas is dangerous if the occupier 
leaves the tap on. If ‘‘gas as installed,’’ the installation as regulated was by the 
gas company, an independent contractor with the occupier and not with the vendors 
or landlords. 

There was no evidence on which the boiler ‘‘when used as installed by the 
defendants’’ could be said to be dangerous. Properly regulated at forty-five feet 
per hour there was no evidence of danger. It seems a great stretch of imagination 
to say that the 500 boilers of the Aerated Bread Co.’s kitchens, used without any 
bad results, are dangerous. They probably could be dangerous if not properly 
regulated. In this case the boiler was regulated by the gas inspector, for whom 
the defendants are not liable. It is suggested that the standard pressure at which 
he regulated might vary so as to alter the regulation. This was not critically 
examined, but I cannot believe that the standard pressure would vary so as to 
increase to one and two-thirds of the normal pressure, forty-five to seventy-five 
feet. Anyway, the defendants had nothing to do with the gas company’s variation 
of its pressure. The company was supplying gas to the tenant as purchaser, not 
to the landlord. If the gas inspector regulated the gas wrongly, the defendants 
would not be liable. It is not suggested that the defendants altered, nor can one 
see any reason why they should alter, the regulator. In my opinion, it is obvious 
that the regulator was altered by the tenant or his wife, and for this the defendants 
could not be liable. The jury have found that the defendants did not know of the 
danger and I can see no evidence to justify their finding that the defendants ought 
to have known. The gas inspector after regulating it passed the appliance : ought 
he to have known it was dangerous as regulated? In my opinion, the appliance 
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roperly regulated was not dangerous; its danger would come from improper 
rae be the tenant or purchasers, and as the vendor-landlord did not know of 
the danger he could not warn. 

These observations are made on the assumption that the appliance is to be 
treated as a chattel, but as, in my opinion, it was part of the realty, and as it was 
not dangerous if properly regulated, and the vendor-landlord did not know of its 
danger if improperly regulated, he was under no liability to the purchaser-tenant. 
The plaintiffs relied strongly on the judgment of the Privy Council in Dominion 
Natural Gas Co., Ltd. v. Collins and Perkins (13). The facts in that case were 
that damage was caused by the ignition of natural gas in a very peculiar machine 
quite unlike that in the present case. The gas fitters were found by the jury to 
have been negligent in not having fitted a flue. In view of the evidence as to the 
A.B.C. kitchens the defendants, who did not know of any danger, could not, in 
my opinion, be found negligent in this case, and were not asked that question. 
The language of Lorp Duneprin in that case has been criticised frequently: see 
Satmonp on Torts, 7th Edn. at p. 478, note (b); and also my judgment in Hodge 
d Sons v. Anglo-American Oil Co. (10). In that case I said (12 Ll.L.Rep. at 
p. 187)% 


“There remains the further question how far in the case of a thing dangerous 
in itself the fact that the damage was occasioned by the act of a third party in 
connection with the dangerous thing is a defence open to the original supplier. 
This appears to me to turn on the extent of the knowledge of, or warning given 
to, the third party. In Diron v. Bell (14) a loaded gun with the priming 
removed was given to a mulatto girl of thirteen, who endeavoured to fire it off 
at a child. The supplier of the gun was held liable. But if the gun had been 
given with warning of its condition to a person of full age and intelligence I 
find it difficult to think that his act would not be a nova causa interveniens, 
so as to relieve the supplier. His duty is to give adequate warning of danger, 
as if he sells poison so labelled to an intelligent adult. I do not quite under- 
stand Lorp Dunepin’s remark in Dominion Natural Gas Co., Ltd. v. Collins 
and Perkins (13), where he says: 


‘The duty being to take precaution, it is no excuse to say the accident would 
not have happened unless some other agency than that of the defendants had 
intermeddled with the matter. . . . On the other hand, if the proximate cause 
of the accident is not the negligence of the defendant but the conscious act 
of another volition, then he will not be liable.’ . . . 


It is not quite clear what is the distinction between the other agency which is 
no excuse and the conscious act of volition which is an excuse. Probably the 
owner fulfils his duty if he entrusts the dangerous thing to a competent person 
who knows or is warned of the danger. I think that if the danger is caused 
by (i) the negligence of the defendant in handing without warning a dangerous 
thing to a third party, and (ii) the act of that third party in dealing reasonably 
with the thing, in ignorance of its dangerous character, the defendant would 
not be excused. If, however, the defendant hands the dangerous thing with 
warning of its character on to a competent person who knows of its character, 
though neither the warning nor the knowledge is of the exact amount of the 
danger, I do not think the defendant is liable to third parties for the action of 
the receiver which is unreasonable in view of this knowledge or warning. His 
action is, I think, nova causa interveniens. For instance, if a chemist sells 
to a man of full age a substance labelled poison he cannot be liable to a third 
party for the action of that man in spreading it on bread and butter, whereby 
the third party is injured; or... if I give a gun to a gunsmith for extraction 
of a jammed cartridge telling him of the danger, I cannot be liable to a third 


party, say his workman, for damages caused by the gunsmith’s negligent 
extraction of the cartridge.” 


E 
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A In the present case, assuming the defendants have installed a chattel which, if 
used with gas, and if not properly regulated, will be dangerous, the defendants 
knew that before the gas company will supply gas they, being competent people, 
will test and regulate the chattel, so as to render it not dangerous. My view of 
the law is that the installation being part of the realty, the cases as to chattels 
do not apply, and that, if the installation is treated as a chattel, it is of a chattel 
handed to a competent person to regulate on behalf of the tenant occupier, and the 
vendor-landlord is not liable for what happens afterwards. In my opinion, the 
judgment appealed from should be set aside, and judgment entered for the defen- 
dants with costs here and below. If not, I should have thought that a new trial 
should have been ordered. I can understand that the jury sympathised with the 
C little baby, but their sympathy must not be allowed to do an injustice to the 
defendants. 


B 


GREER, L.J.—The plaintiffs, on the trial before a judge and jury, obtained a 
verdict and judgment for £1,700 damages in a claim under the Fatal Accidents Act, 
1846, formerly known as Lord Campbell’s Act. The defendants, by their notice 

D of appeal, asked this court to reverse the judgment and enter judgment for them 
on the ground that there was no evidence on which they could be held liable in law, 
and alternatively for a new trial on the ground of misdirection. In my opinion, 
this appeal ought to be allowed, and judgment entered for the defendants with costs 
here and below. 

The action was brought by the administrators of the late Charles Henry 

FE Bottomley and of Enid Bottomley, his wife, to recover the pecuniary loss sustained 
by Mary Rennie Bottomley, the only child of the said C. H. Bottomley and Enid 
‘Bottomley, through the death of her parents, which the plaintiffs allege was caused 
by the negligence of the defendants. The facts of the case are peculiar, and if, as 

I think, the plaintiffs are in the present state of the law without remedy, the matter 
might well be worthy of consideration by the legislature. The defendants are 

F building contractors who had acquired certain land in Carshalton, Surrey, and 
were in the course of developing it as a building estate. After they had built 
several houses on the land, they entered into a contract dated Sept. 27, 1929, to 
sell one of them, to be known as 35, Denmark Road, to Mr. Bottomley. The 
contract provided that the date of completion should be the 28th, afterwards altered 
to Oct. 30, 1929. By cl. 9 it was provided that the vendor would, prior to com- 

G pletion, complete and render fit for habitation to the reasonable satisfaction of the 
purchaser the said messuage or dwelling-house, the same to be similar in decoration 
and design to those already erected on the vendors’ Denmark Road estate, and by 
el. 10 that the purchaser should be at liberty at any time prior to the actual com- 
pletion of the purchase to take possession of the premises thereby contracted to be 
sold, and if he did so he should hold the premises as tenant at will until the 

H purchase was completed. The day after the agreement Mr. Bottomley entered 
into possession with his wife and daughter, and pending completion held the 
premises as a tenant at will. In all the houses then built on the said estate a 
fixture for heating the bath water, known as the Halliday boiler, had been fixed in 
the kitchens in a certain position immediately below the bathroom. One was so 
fixed in the house in question when the Bottomleys took possession. There was an 

I enclosed cupboard in the kitchen which ascended to the bathroom floor, in a corner 
of which there was also an enclosed cupboard. The connection between the kitchen 
and the bathroom is not quite clear, but it is described in the evidence as a chute, 
and it was alleged that carbon monoxide escaped through this chute from the 
Halliday boiler and got into the bathroom. Attached to the boiler there was a 
needle which was intended to regulate the pressure of gas, and it was fixed so that 
the pressure ought not to have exceeded forty-five, but somehow or other, on 
Oct. 26, carbon monoxide seems to have been caused by excessive pressure and to 
have escaped through the chute into the bathroom when either Mr. or Mrs. 
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Bottomley were engaged in having a bath, and they were both found dead in the 
bathroom. ; ; : 

Certain questions were submitted to the jury at the trial, which they answered 
as follows: (i) Did the carbon monoxide which caused the deaths come from the 
apparatus in question? Yes. (ii) Was the apparatus in question when used as 
installed by the defendants (a) without a flue, (b) in connection with the chute to 
the bathroom, dangerous for use? (a) Yes. (b) Yes. (iii) If yea, (a) did the 
defendants know, or (b) ought they to have known, that it was dangerous? (a) No. 
(b) Yes. Damages £1,700. No question was expressly asked of the jury whether 
in installing the apparatus the defendants had been guilty of negligence, nor was 
any question asked as to whether the deaths were the result of that negligence. 
The absence of the question whether the deaths were the result of the negligence 
is important because the defendants desired to have the jury’s finding on the 
question whether the escape of the poisonous gas might not have been caused by 
someone having tampered with the apparatus as originally fixed. Be this as it 
may, the important question for determination is whether it was established that 
there was any breach of duty by the defendants towards the plaintiffs. 

Does the vendor or lessor of a house owe any duty, independently of contract, 
to persons who may happen to come to live in the house either by purchase from 
him, or as his tenants, to exercise reasonable care to see that the house is fit for 
occupation? It is a commonplace of the law of negligence that, before you can 
establish liability for negligence, you must first show that the law recognises some 
duty towards the person who puts forward the claim. The plaintiffs in this action 
alleged that the defendants were guilty of a negligent breach of duty towards the 
deceased in that they failed to attach to the Halliday boiler a flue to carry off the 
poisonous fumes through the wall into the open air. When the defendants installed 
the boiler they had not then and might never have had any relations with the 
deceased. English law does not recognise a duty in the air so to speak, that is, 
a duty to undertake that no one should suffer from one’s carelessness. The cus- 
tomer owes a duty to his bank to draw his cheques carefully so that it would be 
difficult for any holder fraudulently to alter them, but he owes no such duty to 
every person into whose hands the cheques may come: Scholfield v. Earl of 
Londesborough (15). A corporation may owe a duty to itself and/or its share- 
holders to take good care of its seal, but people who rely on its seal having been 
carefully used do not obtain any rights thereby, however negligent the corporation 
may have been with regard to its custody: Bank of Ireland v. Evans Charities (16). 
It seems to me that this principle equally applies to the case of a builder or other 
owner of property, when the question is whether he owes any duty towards people 
who may, with his consent, either as purchasers, tenants, or licensees of purchasers 
or tenants, come on to his property and be damaged by its defective condition, 


The law is stated by Lorp Arxrnson in Cavalier v. Pope (17) ({1906] A.C. at 
p. 482): 


“It is well established that no duty is, at law, cast upon a landlord not to let 
a house in a dangerous or dilapidated condition, and further, that if he does let 
it while in such a condition, he is not thereby rendered liable in damages for 
injuries which may be sustained by the tenant, his (the tenant's) servants, 
guests, customers, or others invited by him to enter the premises by reason of 
this defective condition : Robins v. Jones (5) and Lane v. Cox (6).”” 


A purchaser of the freehold is, in my judgment, in no better position than a 
tenant. No case was cited to us in which a tenant or purchaser has ever recovered 
against a lessor or vendor either by implied contract or in tort by establishing the 
liability of the vendor or landlord for injuries sustained through the house or its 
fixtures being unsafe at the date of the sale or the lease. 
tended by counsel for the plaintiffs that they were entitled to retain judgment by 
reason of the principles involved in two classes of decisions. First, there were 
those cases concerned with the liability of a contractor doing work negligently on 


It was strenuously con- 


C.A.] BOTTOMLEY v. BANNISTER (Grerr, L.J.) 107 


another person’s premises to people with whom he had no contractual relations 
who were damaged by reason of his defective work. Such cases are Parry v. Smith 
(12), Dominion Natural Gas Company, Ltd. v. Collins (13), and Heaven v. Pender 
(1). The other cases are those which deal with the liability of a vendor of some 
chattel, which is dangerous in itself, who gives no warning to the purchaser which 
might be passed on to the user of the article. After the decisions in Cavalier v. 
Pope (17) and Lane v. Cox (6) I cannot hold that these decisions apply to cases 
between landlord and tenant or to cases between landlord and persons using the 
premises by licence of the tenant. The result is unsatisfactory, because in the 
present case, if the landlords, instead of doing the work themselves, before they 
sold the house, had done it afterwards as contractors to Mr. Bottomley, they would 
have been liable if there were sufficient evidence that it was negligence on their 
part to have installed the boiler without a flue. Even if the cases about contractors 
applied to the facts of the present case, I should have hesitated to hold on the facts 
proved at the trial that there was any evidence of want of reasonable care in 
installing the apparatus without a flue. Similar apparatus without a flue had been 
installed in 500 or 600 kitchens of the Aerated Bread Co. without having un- 
toward results. Similar apparatus had been installed in the defendants’ other 
houses on the land in question without any complaint having been received, 
or any damage having been incurred. The mere fact that the company’s gas 
official thought that it was better to provide a flue would not, in my judgment, 
afford sufficient evidence to enable a jury to say that the defendants were negligent 
because they did not hold a similar view. Be that as it may, so far as Mr. 
Bottomley is concerned, we have to deal with the case of a man who had expressly 
agreed to purchase, and for the time being to become tenant of, a house similar in 
design to those already erected. He, therefore, took the risk of purchasing the 
premises in their actual condition. 

With regard to the other class of case it is not easy to reconcile all the decisions 
on the subject. I agree with the view expressed by Scrurron, L.J., in Hodge ¢ 
Sons v. Anglo-American Oil Co. (10) (12 Ll.L.Rep. at p. 186) : 


“Tf a person negligently puts in circulation a thing in fact dangerous, the 
state of the authorities in England is not very satisfactory as regards his 
liability towards a third person with whom he has no contract, but who is a 
member of a class who might reasonably be expected to use the dangerous 
thing.’’ 


It would serve no useful purpose to go through the various decisions in detail, but, 
in my judgment, it has not yet been decided by any authority binding on this court 
that a person selling an article which he did not know to be dangerous can be held 
liable to a person with whom he has made no contract, by reason of the fact that 
reasonable inquiries might have enabled him to discover that the article was in 
fact dangerous. As pointed out by Lorp SumNer in Blacker v. Lake and Elliot, 
Ltd. (9), the question whether an article belongs to a dangerous class is, where 
there is no dispute of fact as to the nature of the article, a question of law for the 
judge. In my judgment, the judge in the present case ought to have held that 
the Halliday boiler without a flue was not an article dangerous per se. It would 
admittedly have been quite safe if the needle had remained as fixed and there had 
been no exceptional pressure from the gas mains. If it be a defect in the Halliday 
boiler that it had no flue, that was a defect which was just as ascertainable by the 
deceased as by the defendants. For these reasons I think this appeal must be 
allowed. a 

As this action was based on tort, and not on a breach of contract, it is unneces- 
sary to consider any claim for breach of cl. 9 of the contract. A breach of contract 
resulting in damage to the estate of the deceased gives a cause of action to the 
representatives independently of the Fatal Accidents Act, 1846. That Act applies 
only to create a cause of action which did not exist before the Act was passed. 
There was no evidence that Mr. Bottomley was reasonably or at all dissatisfied 
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with the condition of the premises. Further, inasmuch as the date of er eee 
had not arrived when Mr. and Mrs. Bottomley met their death, it could not ie 
said that the death was due to a breach of cl. 9 of the contract inasmuch as the 
defendants still had time to comply with that term of the contract. — een 

I wish to add that, assuming that there was evidence upon which any liability 
on the part of the defendants could have been established, I think there would have 
had to be a new trial, because the questions submitted to the jury were not of 
themselves sufficient to justify a verdict. I think the learned judge ought to have 
asked, first, whether the defendants were negligent in the circumstances, but, 
assuming that such a question is sufficiently put in the question whether they knew 
or ought to have known that the apparatus was dangerous, a further question ought 
to have been asked as to whether the death was due to that negligence or to the 
act of the deceased or the intervention of a third party who had manipulated the 
needle which operated to restrain the pressure of gas. He was asked to put a 
specific question as to this, but he did not do so. In my judgment, the appeal 
should be allowed, with costs, the judgment entered below should be set aside, and 
judgment entered for the defendants, with costs. 


ROMER, L.J. (read by Scrurron, L.J.)—In this case the plaintiffs, the respon- 
dents in this court, sought at the trial to render the defendants liable in damages 
as being persons who had delivered to the late Mr. Bottomley a thing that was 
dangerous per se, when they knew or ought to have known of its dangerous 
character. Whether the dangerous thing was gas or the Halliday boiler, or gas 
and the boiler combined, was not made very clear in the argument. But seeing 
that the defendants did not supply any gas, and that without gas the boiler could 
not possibly be dangerous, it must be taken that the dangerous thing of which the 
plaintiffs complain was the boiler and gas combined. Treating the defendants as 
having supplied this dangerous thing to Mr. Bottomley, the plaintiffs then allege 
that it caused the presence of carbon monoxide gas in the bathroom of No. 25, 
Denmark Road, on Oct. 26, 1929, and so caused the deaths of Mr. Bottomley and 
of his wife. 

It seems obvious that, if the plaintiffs were to render the defendants liable for 
this catastrophe it was essential for them to prove (i) that the apparatus when 
used as installed by the defendants was dangerous in that it might cause carbon 
monoxide to penetrate into the bathroom, (ii) that by reason of its being so used 
carbon monoxide did in fact find its way into the bathroom, and (iii) that the gas 
caused the deaths of Mr. and Mrs. Bottomley. I need not pause to consider what 
the plaintiffs would have to prove in addition in respect to the knowledge or means 
of knowledge of the defendants. It is sufficient for the purpose to say that it was 
essential for the plaintiffs to prove the three facts already mentioned. At the trial 
the jury found that the apparatus when used as installed by the defendants was 
dangerous, and, it being admitted by the defendants that the deaths of Mr. and 
Mrs. Bottomley were caused by carbon monoxide, that this gas came from the 
apparatus in question. I do not pause to consider whether there was evidence 
before the jury which could justify the first of these findings. For the jury did 
not find, and, in spite of the protests of the learned counsel for the defendants, 
were not asked to find, whether the presence of the carbon monoxide in the bath- 
room was caused by the use of the apparatus as installed by the defendants. 
Evidence had been given which would have justified a finding that the presence 
of the carbon monoxide in the bathroom may have been due, not to the use of the 
apparatus as installed by the defendants, but to its use after the adjustment of the 
needle made by a representative of the gas company had been altered by Mr. and 
Mrs. Bottomley or some other person. Counsel for the plaintiffs objected to any 
specific question being left to the jury with regard to the effect of this evidence, 
on the ground that it sought to establish contributory negligence, and contributory 
negligence had not been pleaded. But the question to which the evidence was 
directed was not one of contributory negligence. It was the question whether 
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there was any connection at all between the deaths and the alleged negligence of 
the defendants, and this question should in some form or another have been left to 
the jury to decide. If, therefore, the case could properly be considered as falling 
within the class of case that governs the law with regard to the liability of the 
supplier of dangerous things, I should have been of opinion on this ground alone 
that a new trial should be ordered. But, in my judgment, the case falls within a 
different class altogether. Taking the facts as found by the jury with the admitted 
facts of the case, it seems to follow that the house No. 35, Denmark Road was, 
when Mr: and Mrs. Bottomley entered into possession of it, one that was, in the 
opinion of the jury, in a dangerous condition by reason of the fact that any carbon 
monoxide that might be generated by the use of the Halliday boiler as installed 
would, in consequence of the absence of a flue and the opening into the bathroom, 
find its way into that room and render its use dangerous. 

Even if this were so, the defendants cannot be liable for damage occasioned to 
the occupants of the house. It is true that by the agreement of Sept. 27, 1929, the 
defendants had entered into an obligation towards Mr. Bottomley to complete and 
render the house fit for habitation to his reasonable satisfaction before completion. 
But the time for completion had not arrived at the date of the accident, and the 
defendants had not, therefore, committed any breach of their contract at that time, 
even if a house erected, as this one was, precisely similar in decoration and design 
to those already erected on the defendants’ estate could in any case have been 
considered to be a breach of the contract. Mr. Bottomley had taken possession of 
the premises before completion under the provisions of cl. 10 of the agreement. 
He did not thereby waive any rights that he had under the agreement, but by its 
express terms and pending completion he held the premises as tenant at will of 
the defendants. 

Assuming, therefore, that the findings of the jury are to be accepted, the case is 
one in which, by reason of the dangerous condition of premises that were let un- 
furnished, the tenant and his wife were fatally injured. It is, however, settled 
law that in such a case the landlord cannot be held liable in the absence of fraud 
on his part: see Cavalier v. Pope (17) and Lane v. Cox (6). There is not, of course, 


_ any suggestion of fraud on the part of the defendants in the present case, and I am 


unable for myself to see how, consistently with the rule enunciated in those and 
similar cases, the plaintiffs here are entitled to succeed. For these reasons, the 
appeal should, in my opinion, be allowed and the judgment set aside. 


Appeal allowed. 
Solicitors: J. Wilmer Hives; William C. Bonney. 
[Reported by C. G. Moran, Esq., Barrister-at-Law. ] 
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MARTIN v. PERRY AND DAW 


[Kina’s Bencu Division (Charles, J.), March 25, 26, 1931} 


[Reported [1931] 2 K.B. 310; 100 L.J.K.B. 582; 145 L.T. 455; 
47 T.L.R. 877; 75 Sol. Jo. 259] 


Estate Agent—Commission—Agreement to pay *‘on a sale being effected’’—Com- 
mission payable on introduction of purchaser willing and able to complete— 
Burden of proof. 

The plaintiff instructed the defendants, estate agents, to sell his business, the 
terms of the agency being embodied in a letter which stated that commission 
was payable ‘‘on a sale being effected.’’ The defendants introduced one R., 
who paid a deposit of £120 and entered into an agreement to purchase, but 
failed to complete. In an action by the plaintiff for the payment to him of the 
deposit held by the defendants, the defendants counter-claimed for commission. 

Held: on the true construction of the letter commission became payable by 
the plaintiff to the defendants when the defendants had introduced a purchaser 
ready and willing to purchase and financially able to complete the purchase; 
the onus was on the defendants to prove that the person whom they introduced 
was of that character; they had failed to do so; and, therefore, their claim to 
commission must fail. 


Notes. Referred to: Ronald Bampton & Partners v. Gardner & Sons, Ltd., 
[1937] 3 All E.R. 488; Poole v. Clarke & Co., [1945] 2 All E.R. 445; Dennis 
Reed, Ltd. v. Goody, [1950] 1 All E.R. 919; Boots v. Christopher & Co., [1951] 
2 All E.R. 1045. 

As to an agent’s remuneration, see 1 Hauspury’s Laws (8rd Edn.) 196 et seq., 
and for cases see 1 Dicrst 488 et seq. 

Cases referred to: 
(1) James v. Smith (1921), [1931] 2 K.B. 317, n.; 100 L.J.K.B. 585, n.; 145 
L.T. 457, n., C.A.; Digest Supp. 

(2) Rose v. Perry and Daw (1929), Estates Gazette, July 27, 1929. 

Action tried by Cuarzes, J., without a jury. 

The facts are sufficiently apparent from the headnote and his Lordship’s judg- 
ment. 

J. D. Casswell for the plaintiff. 

F’. W. Beney for the defendants. 


CHARLES, J.—The plaintiff, Arthur Martin, sues Messrs. BE. W. Perry and 
Daw, who are estate agents, for the sum of £120, which was received by the 
defendants for the use of the plaintiff, it being the amount of a deposit paid to the 
defendants for and on behalf of the plaintiff, as his agents, by Mr. Henry Thomas 
Robinson on an intended sale of the plaintiff's business and goodwill of a tobacco- 
nist’s business. There is no question at all between the parties that the plaintiff 
was entitled to that sum. The real matter for decision arises upon the defence 
and counter-claim. There is an allegation in para. 2 of the defence that on Nov. 14, 
1927, the plaintiff verbally instructed and authorised the defendants, as agents 
upon his behalf, to find a purchaser of the said business, and on Feb. 18, 1929, he 
verbally undertook to remunerate the defendants for such services by paying them 
commission at the rate of 5 per cent. on the first £1,000 and 23 per cent. on the 
balance of the total purchase price obtained. By his reply the plaintiff denies that 
the defendants were instructed to find a purchaser as therein alleged, and in para. 2 
he says that it was a term of the agreement that the said commission should be 
payable to the defendants when they should have effected a sale of the said business 
and not otherwise, and that the said agreement was confirmed in writing by the 
defendants by a letter dated Feb. 18, 1929. So that, although by their pleadings 
the defendants have counter-claimed upon a verbal agreement and upon a verbal 
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agreement alone, the plaintiff has indicated that what passed verbally was set down 
in this letter of Feb. 18, 1929, and they now rest themselves upon that letter. If 
it had not been for that I should have said that the defendants had entirely failed, 
because they had pleaded verbal agreements and given no evidence of any sort or 
description that there was any verbal agreement at any time; and it is only because 
it is introduced by the reply that I am enabled to look to the letter of Feb. 18. 
What does the letter say? It must be remembered that the plaintiff was desirous 
of selling his tobacconist’s businesses at Norbury and West Norwood and Penge, 
and he got into touch with the defendants, and there is no evidence whatever as to 


what happened. Then upon Feb. 18, 1929, the defendants wrote the following 
letter to Mr. Martin: 


‘Referring to our interview to-day we write to confirm that you are prepared 
to accept for the lease, goodwill, fixtures and fittings of these businesses . . . 
the sum of £2,400, and that on a sale being effected, you are prepared to allow 
us a commission of 5 per cent. on the first £1,000 and 2} per cent. on the 
balance of the total purchase price, we to take stock on your behalf for a fee of 
5 per cent. on the amount declared.”’ 


That is the effective part of the letter. It is upon that letter that the dispute 
arises, and it does so upon these two sets of words: ‘‘on sale being effected”’ 
and ‘24 per cent. on the balance of the total purchase price.’’ Does ‘‘on 
a sale being effected’? mean that the defendants have not only to introduce 
a purchaser, but that consequent upon that introduction there is to be an 
agreement, and consequent upon that agreement there is to be a completion, 
or does it mean that they earn their commission by the simple introduction of 
a purchaser who says he will purchase? It is pressed upon me by counsel for 
the defendants that it is sufficient that they should introduce a person willing to 
purchase; a person who enters into an agreement and no more; that there need be 
no completion; that the person introduced by the defendants may be a man of 
straw, a man who never could at any time be in a position to complete; and it is 
put on their behalf that in such a case that does not matter at all, and that they 
have done all that an estate agent can be called upon to do in introducing that 
person. It is pressed upon me by counsel for the plaintiff, particularly by reference 
to the unreported case of James v. Smith (1), that that is not enough; that one 
does not effect a sale unless (a) one introduces a purchaser who pursues the matter 
to completion, or (b) that one introduces a purchaser who at all times and at the 
proper time is ready, able and willing to execute the contract into which he enters. 
James v. Smith (1) is, I think, most unfortunately, not reported, for it has been 
cited in many cases subsequent to the date when it was decided by the Court of 
Appeal, and not for the first time I have to look at an unproved shorthand note of 
the case. It is one of the most comprehensive decisions in relation to tho sale of 
premises by an estate agent and the terms upon which he can gain his commission 
therefrom, and I think it is a matter of real regret that it appears nowhere in any 
of the reports. In that case the words were a little different, but not very different. 
The question for decision there was what was meant by the words “’. . . and to 
pay you a commission of £1,000 if the business is sold at this figure.’’ In the 
present case the words are that the commission shall be paid ‘‘on a sale being 
effected.’’ I cannot see that there is very much difference between the words in 
these two cases, although it is alleged that Rose v. Perry and Daw (2) is by its 
actual terms nearer and more akin to the case which I am considering. I am not 
prepared to say that that is so. I think that James v. Smith (1) is as nearly like 
this case as one can find. Banxes, L.J., puts the matter as follows in James v. 
Smith (1): 
‘Now, assume that the question for decision is: What is meant by the words 
‘and to pay you a commission of £1,000 if the business is sold at this figure? 
As I understand the contention for the defendants, they put their argument in 
this twofold way. They say those words either mean, if the sale is completed 
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and the purchase money paid—that is what is meant by ‘sold’—or they mean 

if the business is sold, meaning a contract of purchase is signed, but by a 

person able and willing to complete. They mean, and must mean, a purchaser 

ready and willing to purchase in the sense of a purchaser able to purchase and 
able to complete as well; they do not mean and cannot mean 8 purchaser in 
the sense either of a man of straw or of a man without means. 
Those observations in the judgment of Bankes, L.J., are confirmed and somewhat 
elaborated by Scrurron, L.J., and by Arkin, L.J. 

In the present case the defendants introduced a gentleman called Robinson. 
Was Mr. Robinson a person ready, willing and able to purchase and able to com- 
plete as well? It was said as clearly as anything can be said, in Arkin, L.J.’s 
judgment in James v. Smith (1), that the onus is upon the estate agent to show 
that the person whom he introduces is a person of that character—a person able 
to purchase, a person able to complete as well. No evidence at all has been called 
before me, so that the defendants have not indicated to me in any way who Mr. 
Robinson is, or what he is; whether he is a moneyed man or whether he is 
a penniless man. I know nothing about him. All I know is that he is a person 
who appears upon the agreement which is entered into between himself and the 
plaintiff for the sale of these tobacconist’s premises. I do not know who he is, 
and the defendants have not satisfied me that Mr. Robinson was a person able to 
purchase or able to complete, and it rested upon them to satisfy me that he was 
such a person. It is truly said that this agreement between the plaintiff and Mr. 
Robinson is a very odd one, because it has a curious clause, as follows : 


‘The purchaser is at liberty to assign this contract to a company and is then 
released from further liability under this contract.”’ 


Counsel contended that that wipes out the necessity of the defendants indicating 
to the court that the signatory to the contract, Mr. Robinson, was a man who was 
able to purchase and able to complete, because the plaintiff, in signing that contract, 
says in effect: ‘‘I do not care whether he is or whether he is not able to purchase 
or able to complete, because I give him the liberty at any moment of assigning 
this contract to a company, and he is then released from further liability under the 
contract.’’ I cannot see that that contention is one which can be well sustained. 
It is only a liberty given to assign; the purchaser might never have assigned; and, 
as counsel frankly said, if he had not assigned (and in this case he did not assign), 
then the plaintiff must look to Mr. Robinson. Mr. Robinson did not complete ; 
there has never been any completion; and I cannot gee, in those circumstances, 
that the defendants have done that which it is necessary they should do before 
they can claim their commission. They have not satisfied me in this case that they 
have ever introduced a purchaser who, in the words of Banxes, L.J., was ready, 
willing and able to purchase and able to complete as well. The result is that there 


will be judgment for the plaintiff for £120, and judgment for the plaintiff on the 
counter-claim. 


Judgment for plaintiff on claim and counter-claim. 
Solicitors : Burton & Son: Kenneth Brown, Baker, Baker. 


[Reported by R. A. Yur, Esq., Barrister-at-Law. ] 
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CANADIAN PACTFIC RAIL CO. v. R. 


[Privy Counciz (Lord Dunedin, Lord Blanesburgh, Lord Atkin, Lord Thanker- 
ton and Lord Russell), December 4, 5, 8, 9, 11, 1980, February 19, 1931] 


| [Reported [1931] A.C. 414; 100 L.J.P.C. 129; 145 L.T. 129; 

B [19381] 1 W.W.R. 673; [1931] 2 D.L.R. 386] 

Licence — Revocation— Notice — Duration—Sufficient to enable continuance of 
public service—Equitable estoppel to prevent revocation—No inducement by 
licensor to licensee to act to his prejudice—No mistaken belief by licensee as 
to parties’ rights. 

C Trespass—Defence—Long occupation of land. 

In an action by the Crown against the appellant company in which the Crown 

claimed possession of telegraph lines and poles which the appellants had placed 
on Crown land, with mesne profits and damages for trespass, the Judicial 
Committee found that before action brought the appellants were in occupation 
of the land in question by licence of the Crown. 
D Held: (i) there being no mistaken belief by the appellants as to the owner- 
ship of or the rights over the land, and so no such belief known to the Crown, 
and there being no inducement by the Crown to the appellants to build the 
telegraph lines and no belief by the appellants that they could acquire any 
rights in perpetuity over the land, there was nothing on which to ground an 
equitable estoppel which would prevent the licence being revocable; 

E (ii) the power of a licensor to determine a revocable licence depended on the 

circumstances of each case, but generally a licensee was entitled to a reason- 

able notice of revocation ; 

(ili) in the present case the bringing of the action by the Crown did not 
operate to terminate the licence; the telegraph line was part of a system in 
the existence and continuance of which the public had a considerable interest; 
ty and, therefore, the Crown must give the appellants such notice as was sufficient, 
not only to allow them to remove the poles and wires from the land, but also 
to enable them to make arrangements for the continued existence of the line 
by the erection of poles and wires elsewhere. 

Evidence of long occupation of land held to negative an allegation that the 
occupier was a trespasser. 


Notes. Considered: Minister of Health v. Belotti, [1944] 1 All E.R. 288. 
Explained and distinguished: Tool Metal Manufacturing Co., Ltd. v. Tungsten 
Electric Co., Ltd., [1955] 2 All E.R. 657. Referred to: Winter Garden Theatre 
(London), Ltd. v. Millenium Productions, Ltd., [1947] 2 All E.R. 331. 

As to defences to an action for trespass, see 32 Hanspury’s Laws (2nd Edn.) 
18-22, and for cases see 43 Diarst 409-411. 









H Cases referred to: 
(1) Plimmer v. Wellington Corpn. (1884), 9 App. Cas. 699; 58 L.J.P.C. 105; 
51 L.T. 475; 11 Digest (Repl.) 126, *72. 
(2) Ramsden v. Dyson (1866), L.R. 1 H.L. 129; 12 Jur.N.S. 506; 14 W.R. 926, 
H.L.; 80 Digest (Repl.) 406, 502. 
(3) Lala Beni Ram v. Kundan Lall (1899), 15 T.L.R. 258, P.C.; 1B eb oid io ease 
30 Digest (Repl.) 383, 268. 
(4) Cornish v. Stubbs (1870), L.R. 5 C.P. 334; 39 L.J.C.P. 202; 22 U.T. 21; 
18 W.R. 547; 30 Digest (Repl.) 540, 1745. 
(5) Mellor v. Watkins (1874), L.R. 9 Q.B. 400; 298 W.R. 55; 30 Digest (Repl.) 
540, 1746. 
Appeal by special leave from a judgment of the Supreme Court of Canada, in 
part dismissing the appellant’s appeal, and in part allowing the respondent $ cross- 
appeal, from a judgment of the Exchequer Court of Canada. 


114 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


The action was commenced by the Crown on the information of the Attorney- 
General of Canada by information of intrusion filed in the Exchequer Court of 
Canada on Sept. 15, 1926. In the information it was alleged that on or before or 
since Jan. 1, 1890, the appellant had wrongfully and in violation of the respondent's 
rights entered and intruded upon certain lands comprising the right-of-way, yards 
and station grounds of that part of the Canadian Government Railways known as 
the Intercolonial Railway, and constructed thereon a telegraph line about 500 miles 
in length, which had since been operated as such. The Attorney-General claimed 
possession and $713,408 for the issues and profits from Jan. 1, 1890, or, in the 
alternative, damages in the sum of $100,000 for trespass. Alternatively, the 
Attorney-General sought a declaration as to the rights, if any, of the appellant in 
the said lands in respect of the said line of poles and wires. The appellant pleaded 
a general denial, leave and licence, a lost grant or grants, the Statute of Limita- 
tions and estoppel by conduct, laches and acquiescence. There was no dispute as 
to the Crown’s title to the lands claimed, nor as to the appellant’s occupation of 
these lands for the purposes of its telegraph lines. 

In the Exchequer Court, Auprettr, J., dealt only with the question of law, leaving 
the question of damages to be determined. He held that the appellant’s telegraph 
lines were and had been from the beginning on the respondent’s right of way by 
the respondent’s licence and with full knowledge of the Canadian government 
railway officials, but that such licence was revocable. The appellant appealed to 
the Supreme Court of Canada, contending that the licence was irrevocable and 
that the action ought to have been dismissed. The respondent cross-appealed 
contending that the appellant’s telegraph lines had been placed on the right-of-way 
without leave or licence, and that the appellant was a trespasser, or, in the alter- 
native, that the licence, if any, had been revoked. By the judgment of the 
Supreme Court delivered by Newcomer, J., and concurred in by ANGLIN, C.J., 
Dorr, Rinrret and Lamont, JJ., it was held that the conduct of the respondent’s 
officials did not bind the Crown, and that, except in regard to the Pictou branch, 
the appellant was bound to remove its line and to make payment for past occupation 
or pay damages. The railway company appealed. 

W.N. Tilley, K.C. (of the Canadian Bar), Geoffrey Lawrence, K.C., and C. F. H. 
Carson (of the Canadian Bar) for the appellant. 

N. W. Rowell, K.C., and I. C. Rand, K.C. (both of the Canadian Bar), for the 
respondent. 


Cur. adv. vult. 





Feb. 19. LORD RUSSELL.—This appeal was brought against a judgment of 
the Supreme Court of Canada which in part dismissed the appellant’s appeal, and 
in part allowed the respondent’s cross-appeal, from a judgment of the Exchequer 
Court of Canada in proceedings, in which the Crown, on the information of the 
Attorney-General of Canada, was plaintiff, and the Canadian Pacific Rail. Co. (the 
appellant here) was defendant. The object of the proceedings was to obtain the 
removal from the roadway and lands of the Intercolonial Railway of the appellant's 
line of telegraph poles and wires. The Intercolonial Railwav forms part of the 
Canadian Government Railways system, and its roadway lies in the provinces of 
New Brunswick and Nova Scotia. The appellant’s telegraph line was, at the date 
of the filing of the information (Sept. 15, 1926), substantially all erected upon and 
carried along the Intercolonial Railway's roadway. The telegraph line forms part 
of a telegraph system worked by the appellant, and is of undoubted importance 
both to itself and to the public, inasmuch as it connects with the cable station at 
Canso as well as with Halifax and other important points in the Maritime provinces 

For the purpose of determining the rights of the parties the Supreme Court, in 
considering the case, divided the appellant's telegraph line into three sectional 
This appears to their Lordships to be a convenient course, and they propose to 
adopt it in this judgment. The three sections are as follows: (a) The “Main 
Telegraph Line,’’ namely, from Coldbrook near St. John through Moncton. and 


E 


G 


A 


\B 


C 


P.C.] CANADIAN PACIFIC RAIL. CO. v. R. (Lorp RussELL) 115 


v0 


Truro to Fairview Junction near Halifax, and from Truro to New Glasgow. This 
was constructed in the years 1888, 1889 and 1890. (b) The ‘Branch Telegraph 
Line,”’ namely, from New Glasgow to Sydney. This was constructed in 1893; 
and (c) The ‘‘Westville Telegraph Line,’’ namely, from Westville to Pictou. This 
was constructed in 1911. It will be necessary to consider the circumstances in 
which each of these sections was constructed, where the poles were placed, and 
how it came about that eventually substantially the whole system came to be 
situated on the lands of the Intercolonial Railway. But before doing so it will be 
advisable to state exactly what were the claims which were put forward by the 
Crown, and how each court has dealt with those claims. 

According to the information as it was filed and as it stood at the opening of the 
trial, the Crown’s case was that the appellant was from the very start a trespasser 
a respect of its entire line. No other case was suggested. The allegation ran 
thus : 

“‘(ii) On or before or since Jan. 1, 1890, the defendant in or upon the possession 

of the plaintiff of and in the premises, wrongfully and in violation of the plain- 

tiff’s rights, entered and intruded and constructed thereon, a line of poles and 
wires which the said defendant has ever since operated as part of a telegraph 
system.”’ 


The relief claimed was possession and mesne profits. At the trial leave to amend 
was asked for and granted, with the result that damages for trespass were claimed 
as an alternative to the claim for mesne profits, and, as alternative relief, a 
declaration was sought in the following terms: 


‘*(b)—(i) In the alternative a declaration as to the rights, if any, of the 
defendant in said lands in respect of the said line of poles and wires.”’ 


The appellant had pleaded licence, either irrevocable or, if revocable, unrevoked, 
and this, no doubt, was the reason why it was thought prudent by the Crown’s 
advisers to include a claim for a declaration as to the defendant’s rights in the 
Crown lands, notwithstanding that such a claim would appear to be inconsistent 
with any claims founded upon trespass. It is, however, true to say that the 
Crown’s primary contention throughout has been, that the appellant was and is a 
trespasser, and nothing else. 

The action was tried by AupreTrr, J., and after a hearing which lasted for nine 
days, the learned judge delivered his judgment on March 21, 1929. By his formal 
judgment, after making a declaration to the effect that the roadway in question of 
the Intercolonial Railway was owned by and in the possession of the Crown, he 
made an order in the following terms : 

‘And this court doth further order, adjudge and declare that the property of 

the defendant now on the said lands and premises consisting of a line of tele- 

graph poles erected thereon and carrying wires for telegraph purposes is and 
has, from the respective dates when the several portions thereof were originally 
placed thereon, been on the said lands and premises with the leave and licence 
of the plaintiff, but not an irrevocable licence. And this court doth further 
order that either party to this action have leave to apply, upon notice, for 
further directions. And this court doth further order and adjudge that the 
question of costs between the parties be reserved.” 
The learned judge, it will be observed, drew no distinction in regard to the rights 
relating to any particular section of the telegraph line. His view of the result of 
the evidence was, that as regards the whole, the appellant had placed its poles and 
wires upon the Intercolonial roadway under licence from the Crown, and that such 
licence remained unrevoked at the date of the judgment. If this correctly repre- 
sents, as their Lordships think it does, the judgment of the trial judge, the action 
was at an end, and nothing remained for decision or discussion except the question 
of costs. 

Both sides appealed to the Supreme Court. The appellant appealed from the 

judgment, except in so far as it declared that the line of telegraph poles was and 
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had been on the lands with the leave and licence of the Crown, upon the grounds : 
(i) That the trial judge was in error in holding that the licence was not palit ee 
and (ii) that on the facts found by him the action should have been dismisse wi 
costs. The Crown, by way of cross-appeal, asked that instead of the declaration 
hereinbefore set out, it should be declared that the appellant was throughout a 
trespasser, or, in the alternative, that, if the appellant had any leave or licence, 
the same had been revoked before the commencement of the action. On June 11, 
1930, the Supreme Court made an order disposing of both appeals in the following 
terms : 

“This court did order and adjudge that as to (i) the line from St. John to 
Moncton, from Moncton to Halifax via Truro, and from Truro to New Glasgow 
and as to (ii) the line from New Glasgow to Sydney the said appeal should be 
and the same was dismissed, and the said cross-appeal should be and the 
same was allowed. And this court did further order and adjudge that as to 
the line from Westville to Pictou the said appeal should be and the same was 
allowed, and the said cross-appeal should be and the same was dismissed.”’ 


After making certain provisions as to costs the court further ordered that the case 
be remitted to the trial judge in order that he might proceed with the trial thereof. 

Inasmuch as the Supreme Court allowed the cross-appeal as regards the Main 
Telegraph Line and the Branch Telegraph Line, the trial of the action would have 
to proceed in relation to the claims for damages; but it must be pointed out that 
the order does not indicate upon which footing the cross-appeal succeeded, whether 
upon the footing that the appellant was a trespasser throughout, or upon the 
footing that the appellant was a licensee whose licence had been revoked before 
action. This was obviously a question of the first importance in considering the 
quantum of damages, and one, the answer to which, should have been made plain 
upon the face of the order. Without it the order is incomplete. Their Lordships, 
however, gather from a perusal of the language used by the learned judges in the 
Supreme Court that the view which there prevailed was that, as regards the Main 
Telegraph Line, the appellant was a trespasser throughout, but that as regards the 
Branch Telegraph Line, the appellant ‘‘was at the beginning of this action in no 
better position than that of a licensee whose leave was terminated or exhausted.”’ 
In relation to these two sections of the telegraph line the five judges were unani- 
mous. So far as concerns the Westville Telegraph Line, there was also unanimity 
in the view that the appellant was not a trespasser throughout, but had originally 
placed the telegraph line on the roadway under licence from the Crown. The Chief 
Justice of Canada, however, was of opinion that the bringing of the action of itself 
determined the licence. The other members of the court (Durr, Newcomse, 
Rinrret and Lamonv, JJ.) considered that the licence had not been revoked. 

Their Lordships now proceed to consider the facts disclosed by the evidence in 
relation to each of the three sections of the appellant’s telegraph line. 


(a) THe Main Teiecrapa Line 

This section of the appellant's telegraph line was constructed in the years 
1888-90. On May 15, 1888, the appellant applied by letter, addressed to the 
Department of Railways and Canals, for permission ‘‘to construct an extension of 
its telegraph line along the Intercolonial Railway from St. John to Halifax via 
Moncton.’’ This covers the whole of this section, except the portion from Truro 
to New Glasgow. Views were apparently entertained in the department that ante- 
cedent agreements with other telegraph companies made it doubtful whether the 
permission asked for could or should be granted. However that may be, renewed 
applications by letters dated Aug. 30, 1888, were made to the department and to 
the Minister of Railways and Canals by the appellant's solicitor, Mr. George M. 
Clark. The applications were refused and the appellant was so 
letter dated Sept. 4, 1888. This document is not forthcoming, 
to it in a departmental letter of Nov. 15, 1889 3 
given for the refusal was the existence of the said 


informed by a 
but from a reference 
» it would appear that the reason 
antecedent agreements. 


A 


E 


F 


G 


P.C.] CANADIAN PACIFIC RAIL. CO. v. R. (Lorp RussgEi1) iTy 


A The construction of the first section proceeded accordingly upon the footing that 
the telegraph line would be constructed off the Intercolonial roadway. This is 
apparent from a letter of June 21, 1889, in which Mr. Schreiber (the general 
manager of Government Railways) agreed with Mr. Hosmer (the manager of the 
appellant's telegraph system) to grant railway facilities in relation to 2 


B ‘the construction of your line of telegraph between St. John and Halifax and 
Truro and New Glasgow outside and near to the I.C.R. fence.”’ 


This, be it noted, covers the whole of the first section. In the course of the con- 
struction, however, poles were at some points erected on the Intercolonial roadway, 
and by a letter from the department to the appellant’s secretary (dated Jan. 7, 
___ 1890) the request was made that the poles be at once removed. Beyond an answer 
C to the effect that the letter would be submitted to the board of directors, no reply 
was made by the appellant. On Sept. 10, 1890, an information was filed by the 
Crown against the appellant, claiming an order compelling the appellant to remove 
the offending poles. In the meantime Mr. Hosmer had got into communication 
with a Mr. Dwight by letter, in which he stated that ‘‘the few poles we have on 
the railroad cannot possibly be of any damage to your company or the Western 
D Union.”” Mr. Dwight represented the interests of those whose agreements had 
been supposed to debar the Crown from assenting to the placing of the appellant’s 
poles on the Intercolonial roadway. Mr. Dwight wrote on Sept. 16, 1890, to Mr. 
Hosmer to the effect that they made no complaint as to the location of the poles. 
“You may consider yourself welcome, so far as we are concerned, to any such 
accommodation of the kind as you may need anywhere along the route.’’ Armed 
FE with this correspondence the appellant, through Mr. Van Horne, approached Sir 
John Macdonald, then Prime Minister and Acting Minister of Railways, who, on 
Oct. 9, 1890, wrote to Mr. Van Horne a letter in the following terms : 


“T have yours of the 22nd ult. and return you the papers therein enclosed, 
as you desire. The government have not the slightest objection, so far as they 
are concerned, to the C.P.R. planting telegraph poles along the line of the 

F 1.0C.R. The trouble is that long ago, by an absurd agreement, the Montreal 
Telegraph Co. was given the exclusive right to plant poles and wires along the 
line of the I.C.R. Such being the case, the government officials gave notice 
to your people not to plant poles, but the warning was utterly disregarded. The 
proceedings were taken lest the government might be held responsible by the 
Montreal Telegraph Co. for breach of agreement and consequent damage. 

G Dwight’s letter to Hosmer is satisfactory enough, but it is not, I take it, 
binding on the company, especially if under the control of Wiman. However, 
if the C.P.R. will stand between the government and all harm in the event of 
proceedings being taken, we will not interfere with your telegraph poles.” 


The legal proceedings by the Crown were not further prosecuted. In July, 1891, 

His tequest was made, on behalf of the appellant, for leave to straighten the telegraph 

line by planting a few poles on the Intercolonial property; but the request was 

refused. A similar request in regard to about a mile of poles was made and refused 

in July and August, 1892. Notwithstanding these refusals the appellant’s men 

seem to have placed poles to some extent upon the Intercolonial roadway. The 

policy or procedure adopted may be indicated by reference to a memorandum from 

J the appellant's telegraph department at St. John, dated Sept. 22, 1892, in which 
the writer states : 

“T hear the G.N.W. recently sent a man over the I.C.R. to make particular 
note of the number of poles we have on railway property with a view of bring- 
ing the matter up again to make us remove them. Have you heard anything 
about it? They are evidently getting ready for another kick. We have moved 
about 200 poles this summer in different places to straighten out line and I 
have ordered the men to keep on with the work unless they are stopped. Tf 
they leave us alone long enough we will have a moderately good line east soon. 
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Proceedings were threatened by the Crown; but the idea seems to have been 
dropped upon representations that the matter was covered by Mr. Dwight’s letter. 
Further, the evidence shows that in 1904 a Mr. Pottinger (then general manager 
of the Intercolonial Railway) gave verbal permission for some five to ten miles of 
poles being placed on the roadway between St. John and Moncton. 

This statement covers the relevant facts relating to the original construction of 
the ‘‘Main Telegraph Line,’’ and its maintenance down to the year 1905, when its 
re-building began. They may fairly be summed up by saying that, while leave to 
erect the line on Crown property had been refused, the appellant had succeeded in 
placing a relatively small number of poles on Crown property, some with leave and 
some without. 

In 1905 the re-building began, the first portion to be re-built being the section 
between Truro and Fairview Junction. Other sections were re-built from time to 
time, with the result that the whole of the ‘‘Main Telegraph Line’’ was recon- 
structed with all its poles, or substantially all its poles, set upon the Intercolonial 
roadway and property. With the exception of the section between Sussex and 
Moncton, this had been accomplished by 1914. It was argued before their Lord- 
ships that in so acting the appellant had the consent of the Crown by virtue of Sir 
John Macdonald’s letter of Oct. 9, 1890. Their Lordships are unable to accept 
this contention; neither it, nor the Dwight correspondence, can properly be 
stretched to cover more than what was actually being discussed and dealt with at 
the time, namely, the question whether the ‘‘few poles’? which had then been 
erected on the Intercolonial roadway should or should not be permitted to remain. 
The evidence and documents in relation to the ‘‘Main Telegraph Line’’ appear to 
their Lordships to show that (with certain exceptions as to small portions thereof) 
it was, as it now stands, established on Intercolonial property, without any leave 
or licence from the Crown, and that the appellant was at the time of such establish- 
ment a trespasser in respect thereof. 

There remains, however, the question whether at the date of suit the appellant 
was a trespasser. The suit was not instituted until 1926. In the meanwhile dis- 
cussion had arisen and correspondence was exchanged between the appellant’s 
manager, Mr. McMillan, and Mr. Gutelius, the general manager of Government 
Railways, in regard to a proposed agreement as to the terms of payment for trans- 
port along the railway of material and men for repairing the appellant's telegraph 
line. In the course of this correspondence, Mr. Gutelius wrote on Oct. 81, 1916, 
to Mr. MeMillan a letter in which occurs the following passage : 


“I find upon investigation that the Canadian Pacific Railway Telegraphs are 
trespassers with their poles on the right-of-way of the Canadian Government 
Railways to the extent of 452 miles. We feel, therefore, that effective at once 
you should pay a reasonable rental for this pole privilege by the execution of an 
agreement which, among other things, should cover the transportation of your 
linemen and workmen, the movement of construction trains and the joint use 
of such stations at St. John.”’ 


Mr. McMillan denied the suggestion of trespass, alleging permission from the 
Minister of Railways. In June, 1917, Mr. Gutelius resigned, and Mr. Hayes was 
appointed general manager of the Canadian Government Railways, east of the 
River St. Lawrence. In July, 1917, the matter was taken up between Mr. 
McMillan and Mr. Hayes. On Aug. 3, 1917, Mr. Hayes wrote to Mr. MeMillan 
stating the effect of a discussion which he had had with Mr. Pottinger, and adding: 


“The foregoing may take your company out of the class of trespassers on the 
railway property, but I cannot see it at all relieves you of paying reasonable 
compensation for the privilege you enjoy. As the draft agreement that has 
been prepared does not seem to provide for these railways a sufficient con- 
sideration for the privileges you enjoy we shall be obliged to review and submit 
a revised proposition for your consideration.” 


C 


D 


EK 


G 


H 


B 


D 


= 


P.C.] CANADIAN PACIFIC RAIL. CO. v. R. (Loxp Russxxt) 119 


A revised draft agreement was submitted and discussed for some months, but 
no agreement was ever completed. Accounts were sent to the appellant from time 
to time claiming pole rent, but these were never paid. The matter seems to have 
rested for six or seven years, until March 20, 1924, when Mr. Kdwards (represent- 
ing the Department of Justice of Canada) wrote to Mr. Beatty, 


' the appellant’ 
president, the following letter : i : 


“I have been instructed by the Department of Railways and Canals to take 
up with you the question of certain lines of telegraph wires and poles belonging 
to you which are situate on the lands of the Canadian Government Railway, 
and which lines extend from the city of St. John to the city of Halifax; from 
Truro to Sydney, and from Painsec Junction to Point du Chene. I am in- 
structed to inform you that all offers of settlement or otherwise, heretofore 
made to the Canadian Pacific Rail. Co. or to the Canadian Pacific Telegraph 
Co. by the government, or anyone on its behalf, are withdrawn and to say 
that the wire and poles must be removed from off the Government Railways’ 
lands, and that otherwise the said poles and wires will be removed. No time 
has been fixed within which you must effect this removal, but unless you agree 
to act at once in the matter, a date will be fixed by the Department of Rail- 
ways and Canals.”’ 


Some further negotiations took place, but without result, and on Jan. 29, 1926, 
Mr. Edwards wrote to appellant’s solicitor the following letter : 


“Referring to previous correspondence with regard to the demand of the 
Department of Railways and Canals that the lines of telegraph wires and poles 
operated by your company on the lands of the Canadian Government Railways 
be removed therefrom, or satisfactory arrangements made with the department 
for the rental thereof, I understand that certain negotiations have taken place 
between officials of your company and of the government, but that it has not 
been found possible to reach an agreement, and I am instructed, therefore, to 
inform you that it is the intention of the department to at once proceed with 
the action outlined in my letter to Mr. Beatty of March 20, 1924.”’ 

On Sept. 15, 1926, the present proceedings were instituted. 

From a consideration of the foregoing facts their Lordships draw the following 
conclusions as regards the section under consideration: (i) That, although the 
placing of the poles upon the Intercolonial roadway was originally a trespass by 
the appellant, the poles have remained upon the roadway for long periods of years; 
(ii) that the fact that substantially all the appellant’s poles were on Intercolonial 
property must have been known to those who represented the Intercolonial Rail- 
way and whose duty it was to report the fact to their principals; (iil) that for many 
years before action was brought the appellant’s telegraph poles must be treated as 
being on the Intercolonial roadway with the leave and licence of the Crown; and 
(iv) that consequently (subject to the question of revocation) the appellant was not 
at the date of suit a trespasser. While their Lordships are in agreement with the 
view entertained by the Supreme Court that the re-building of the telegraph line 
upon the Intercolonial roadway was a trespass by the appellant, they feel unable 
to accept the view that the appellant was a trespasser at the date of suit. The 
length of time during which the occupation by the appellant was known to and 
acquiesced in by the Crown, and in respect of which it was claiming to be paid 
rent, is ignored in the judgment of the Supreme Court. In their Lordships view, 
the Crown’s knowledge, acquiescence and claim indicated above are destructive of 
the view that the appellant was a trespasser at the date of suit. Their Lordships 
are of opinion in regard to the ‘‘Main Telegraphic Line,’’ that before the institution 
of the suit the appellant’s telegraph poles and wires were on the property of the 
Intercolonial Railway with the leave and licence of the Crown. For the moment 
is reserved the consideration of the questions: (i) Whether such licence was revoc- 
able or not; (ii) whether, if revocable, it had been revoked before action or by the 
institution of the proceedings; and (iil) if revocable but unrevoked, how and in 
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what circumstances the licence is revocable. These questions can most con- 
veniently be considered in relation to the whole telegraph line, after the special 
facts regarding the other two sections have been dealt with. This their Lordships 
now proceed to do. 
(b) Tue Brancu Terecrapn Line 

This section was constructed in 1893. There had been in 1887 and 1888 some 
correspondence with the Government Railways when the railway between the 
Straits of Canso and Sydney was being built, and in March, 1893, the appellant, 
through Mr. Hosmer, returned to the charge, and applied to the Department of 
Railways and Canals for permission to build the contemplated telegraph line along 
the Intercolonial roadway between New Glasgow and Sydney. Mr. Schreiber 
replied on March 10, 1893: 

“There will be no difficulty about this, but it will be necessary for you to enter 

into a written agreement similar to the Western Union Telegraph Co.”’ 


Mr. Hosmer, in answer, thanked him for his letter, and asked that the necessary 
contract be prepared. A contract was prepared and agreed between the parties. 
It was executed by the appellant, as appears by a letter from the appellant’s 
secretary to the Secretary of the Department of Railways and Canals, dated 
July 25, 1893, which runs thus: 


“T beg to enclose agreement in duplicate, executed by this company provid- 
ing for the construction of a telegraph line on the Intercolonial Railway 
between New Glasgow and Sydney. Will you please return one copy to me 
when executed by the Minister of Railways.”’ 


There is no proof that the agreement was ever executed so as to bind the Crown. 
However that may be, this section of the appellant’s telegraph line was constructed 
along the Intercolonial roadway. Further, we are left in the dark as to the terms 
of the document which had been executed by the appellant, for it seems to have 
disappeared with other documents in a fire, and no copy or draft is forthcoming. 
The agreement with the Western Union Telegraph Co. is in evidence. It is dated 
Oct. 16, 1889. Its duration was for a term of twenty years from July 1, 1889, and 
thereafter until the expiration of one year after written notice should have been 
given, after the close of the said term, by either party to the other of an intention 
to terminate the same. It contained a clause (cl. 25) which ran thus: 


‘When this agreement expires, either by lapse of time or pursuant to notice 
terminating this contract as in the preceding clause stated, the company shall 
not be required to remove its poles and wires erected under this agreement 
from the railway property, but all other rights herein granted shall thereupon 
cease and determine.” 


It was contended by the appellant that in some way the rights of the parties as 
to this section were to be determined upon the footing that the provisions of the 
Western Union agreement applied mutatis mutandis, and that, by virtue of el. 25 
the appellant was secured in the permanent enjoyment of the poles and wires han 
the railway property as part of an operative telegraph system. Their Lordships 
are unable to accept this view. The stipulation for ‘“‘a written agreement similar 
to the Western Union Telegraph Co.’’ means no more than that the parties were to 
negotiate on the lines of that document. Even if the stipulation meant that a 
clause identical with el. 25 was to apply, their Lordships would feel unable to 
extract from it the permanent rights which the appellant claims. The true position 
in regard to this section of the appellant's telegraph line would appear to be this 
The appellant had, in strictness, no right to place the telegraph line upon any art 
of the Intercolonial roadway, before the stipulated agreement had been a vad 
upon, and executed by the parties. Nevertheless, the appellant did enter et n 
and occupy the roadway by means of the telegraph line. This action must their 
Lordships think, be treated as having taken place with the leave and licence of the 
Crown, upon the footing that an agreement would be executed by the parties and 
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in anticipation thereof. It being impossible to establish either that an agreement 
binding the Crown was executed, or (if any was executed) what were its terms, the 


appellant’s occupation must, their Lordships think, be treated as continuing to be 
only that of a licensee. 


(c) Tar Westvitte TeLecrapn Line 
This section, which is only some ten miles in length, was built in 1911. On 
March 20, 1911, Mr. MeNicoll, the appellant’s general manager, wrote to Mr. 


Pottinger, then assistant chairman of the Intercolonial Railway, the following 
letter : ' 


we understand that Mr. E. M. Macdonald, M.P., has been in communication 
with you with regard to giving us right of way for building telegraph line from 
Truro to Pictou Junction, and that you have decided to grant us this permit 
on an agreement to be executed by us.”’ 
To this Mr. Pottinger replied on April 7, 1911: 


“I duly received your letter dated March 20, with reference to building a 
telegraph line from Truro to Pictou Junction. What was asked by your tele- 
graph officials was for right-of-way to build a line from Westville Station to 
Pictou, a distance of 10:59 miles. As I told you verbally when in Montreal, it 
will be all right for you to go on and build this line, and we will arrange about 
the agreement at a later period. Instructions have been given to our Track 
Department to permit the building of the line. There is a long trestle bridge 
over a portion of Pictou Harbour, and there the wires will have to be attached 
to the bridge. The position of the poles of the telegraph line on the land and 
the position of the wires on the bridge can be arranged between the telegraph 
officials and our roadmaster. There is a telegraph line of the Western Union 
Telegraph Company along that part of the railway, and your line of course will 
be placed so as not to interfere with the Western Union line.”’ 

No agreement was ever negotiated, but the appellant proceeded with the construc- 
tion of the telegraph line and erected it upon the Intercolonial roadway. 

As regards this section it appears to their Lordships that the appellant was 
allowed to enter and construct the telegraph line upon Crown property pending 
negotiations which would result in an agreement defining the rights and liabilities 
of the parties. In these circumstances it is impossible to treat the appellant as 
having entered as a trespasser. The appellant entered and continued to be there 
by leave and licence of the Crown. Their Lordships are, accordingly, of opinion 
that the correct view to be taken, as a result of the evidence, is that as regards all 
three sections of the telegraph line the appellant was, before action brought, in 
occupation by leave and licence of the Crown. 

There remain for consideration the three further questions hereinbefore set forth, 
and with these their Lordships will now proceed to deal. 

(i) Was the licence, under which the appellant was in occupation of Crown land, 
revocable? Various arguments in favour of irrevocability were presented to the 
board. One, having special reference to the Branch Telegraph Line, and the effect 
of cl. 25 of the Western Union Agreement, has already been dealt with. Others 
were of general application to all three sections of the telegraph line. 

It was said that the Crown encouraged the appellant to build the telegraph line 
upon Crown property, and that thereby the appellant acquired the right to keep 
the telegraph line there and use it in perpetuity. In support of this proposition 
reliance was placed on Plimmer v. Wellington Corpn. (1). As their Lordships 
understand that decision, it was based on contract inferred to have been made 
between Plimmer and the government. As pointed out in the judgment, Plimmer 
in erecting his original works on government land with government permission, 
became an occupant of the land under a revocable licence. Later, by virtue of 
transactions for the mutual benefit of both sides, from which the board drew the 
inference of a contract, Plimmer’s right to occupy ceased to be revocable and 
became a perpetual right to occupy and use the land in question for the purposes 
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of a jetty. In the present case the facts appear to be very different. As pera 
the Main Telegraph Line there was no encouragement and no mutual arrangemen 
of any kind. There was nothing but original trespass, which, by dint of toleration 
over a period of time, became an occupation by leave and licence. As regards the 
other two sections of the telegraph line, the original occupation was permitted by 
the Crown, but only upon the footing that the rights of the parties would be 
defined by agreement thereafter to be negotiated. Unless and until such agree- 
ments had been negotiated and had become binding, the occupation continued by 
leave and licence only, and the appellant must be taken to have erected the tele- 
graph line subject to the risk of the permission being withdrawn if no agreement 
was effected. In their Lordships’ view Plimmer’s Case (1) is far removed in its 
facts from the present case, and is of no assistance to the appellant. 

It was further contended that the Crown was precluded from revoking the licence 
by reason of some equitable doctrine, which it was alleged was applicable to the 
case. The doctrine was not very clearly defined, but reference was made to 
Ramsden v. Dyson (2). In the course of the judgments in that case instances are 
given in which equity will intervene in favour of a litigant as against the legal 
owner of land. One such: see per Lorp CranworrH at pp. 140-141; is the case 
where A builds on land which he thinks is his, but is really B’s, and B knowing 
of A’s mistake, encourages A to build either directly or by abstaining from asserting 
his legal right. In such a case equity will intervene for the protection of A. This, 
their Lordships understand to have been the equitable doctrine which was invoked 
by the appellant. It is a doctrine which is sometimes alluded to under the name 
of “‘equitable estoppel.’’ Whether there can be any estoppel which is equitable 
as distinct from legal and whether ‘‘equitable estoppel’ is an accurate phrase, their 
Lordships did not pause to inquire. The foundation upon which reposes the right 
of equity to intervene is either contract or the existence of some fact which the 
legal owner is estopped from denying. Thus, in the case put, B's conduct is such 
that from it may be inferred a contract by B not to disturb A in the possession of 
the land, or it may amount to a statement by B that the land is A’s upon the 
faith of which A has acted and built. 

Reference may properly be made to a case before this board (Lala Beni Ram vy. 
Kundan Lall (3)), in which the necessity for contract as a basis for this intervention 
of equity is made clear. In that case tenants of land had successfully resisted 
ejectment after the determination of their lease, upon the ground that the land- 
owners, by standing by and allowing buildings to be erected on the land by the 
tenants, were estopped from ejecting the tenants. On appeal from the High Court 
of Allahabad this board was of opinion that the judgments appealed from should 
be reversed and ejectment decreed. In the view of the board, in order to raise the 
estoppel which the courts below had enforced against the owner of the land, 


“It was incumbent upon the respondents to show that the conduct of the 
owners, whether consisting in abstinence from interfering or in active inter- 
vention, was sufficient to justify the legal inference that they had by plain 
implication contracted that the right of tenancy under which the lessees 


originally obtained possession of the land should be changed into a perpetual 
right of oceupation.”’ 


Upon the facts of the present case their Lordships can find no foundation for the 
application of any equitable doctrine in favour of the appellant. There was no 
mistaken belief by the appellant as to the ownership of or the rights over the 
Intercolonial property, still less was there any such mistaken belief, which was 
known to the Crown. There was no conduct on the part of the Crown which 
induced the appellant to build in the belief that rights in perpetuity would be 
acquired. There was nothing upon which to ground any estoppel. The facts are 
all the other way. As already stated, the Main Telegraph Line came on the road- 
way by way of trespass, the other two sections came there upon the footing that 
the rights would be subject to and would be defined by written agreements to be 
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negotiated between the parties. Their Lordships are of opinion that the appellant’s 
claim that the licence is irrevocable fails, and that the Crown was at liberty to 
revoke the licence, and so to put an end to the continued existence of the appel- 
lant’s telegraph line upon the Crown property. 

(ii) Was the licence revoked before action or by the institution of proceedings? 
So far as concerns the alleged revocation before action, this depends upon the 
construction to be placed upon two documents, namely, the two letters from Mr. 
Edwards, which are dated March 20, 1924, and Jan. 29, 1926, and which have 
already been quoted in full. The first-mentioned letter (which does not in terms 
cover the Westville Telegraph Line) does not, in their Lordships’ view, purport to 
determine the licence. At most it amounts to an intimation that a date will in 
the future be fixed for the removal of the telegraph line, i.e., it is an intimation 
that the licence will be put an end to at some future time. The second letter 
appears to carry the matter no further, as a determination of the licence. The 
alternative which is mentioned in the opening sentence confirms the view that 
the first letter was not intended to be a notice determining the licence. All that the 
second letter does is to state the intention of the department at once to proceed 
with the action outlined in the first letter, namely, fix a date. No date was ever 
fixed. In these circumstances their Lordships are of opinion that the licence had 
not been determined before action brought. 

The question next arises whether the institution of the proceedings ipso facto 
determined the licence. The majority of the Supreme Court apparently thought 
not, because as regards the Westville Telegraph Line (which is included in the 
information) their decision was based upon the view that the Crown had no cause 
of action when the information was filed. The Chief Justice of Canada thought 
otherwise. The point does not appear to have been taken before the trial judge; 
at all events it is not referred to in his judgment. Neither is the point taken in 
the respondent’s factum before the Supreme Court. The determination of this 
point involves the consideration of the third question, namely : 

(iii) If the licence is revocable but unrevoked, how and in what circumstances 
the licence is revocable? Whether any and what restrictions exist on the power 
of a licensor to determine a revocable licence must, their Lordships think, depend 
upon the circumstances of each case. The general proposition would appear to 
be that a licensee whose licence is revocable is entitled to reasonable notice of 
revocation. For this proposition reference may be made to Cornish v. Stubbs (4) 
and Mellor v. Watkins (5), in the latter of which cases BLacksurN, J., states that a 
person giving a revocable licence ‘‘is bound to give the licensee reasonable notice.”’ 
When the exercise of the rights conferred by the licence involves nothing beyond, 
there can be no reason to urge against the existence of a power to determine the 
licence brevi manu at the will of the licensor. But the exercise of the rights may 
have involved the licensee in obligations in other directions, which the determina- 
tion of the licence would disable him from fulfilling, unless the licence were deter- 
mined after a notice sufficient, in point of time, for the making of substituted 
arrangements. In such circumstances the licensee would, their Lordships con- 
ceive, be entitled to breathing space sufficient for this purpose. The case before 
the Board would appear to be peculiarly a case in which grave injustice might 
ensue if the Crown were at liberty by the mere initiation of legal proceedings to 
determine summarily the rights of the appellant, and turn the appellant’s occu- 
pancy into trespass. For the appellant is not the only one concerned ; the tele- 
graph line is part of a system in the existence and continuance of which the public 
has a very considerable interest. It appears to their Lordships that this is a case 
in which the licence can only be effectively ended, after notice has been served 
upon the appellant determining the licence on such a specified date in the future, as 
will give the appellant an interval of time between the service of the notice and 
the specified date, sufficient not only to allow the removal of the poles and wires 
from off the property of the Crown, but also to enable the appellant to make 
arrangements for the continuance of the telegraph line by the erection of poles and 


124 ALL ENGLAND LAW REPORTS REPRINT (1931) All E.R. Rep. 


wires elsewhere than on Crown property. Their Lordships are, accordingly, of 
opinion that the appellant’s licence was not determined by the institution of the 
proceedings. ha 

In the result, therefore, the position is that the appellant is in occupation as a 
licensee whose licence is revocable, but unrevoked. Inasmuch as the Crown, by 
amendment, asked for a declaration of the appellant’s rights, a proper declaration 
of those rights should be made; but in all other respects the action fails and is at 
an end. There is nothing left to try. Their Lordships feel little doubt that as 
between the Canadian Pacific Rail. Co. and the Crown, suitable contractual 
arrangements will be made which will obviate further litigation. If, however, this 
anticipation proves to be ill-founded, it will be for the Crown to determine the 
licence by service of a notice the sufficiency of which, if called in question, will 
have to be decided, upon proper evidence, in subsequent proceedings. It will be 
for the Crown, at its risk, to fix the length of notice. Inasmuch as their Lordships 
are of opinion that no irrevocable licence exists, and that no permanent interest 
was vested in the appellant, other points raised on behalf of the Crown do not 
appear to call for comment or decision. 

The result of the appeal may now be stated. It succeeds in part and fails in 
part. It succeeds in so far as it has established that the appellant is not at the 
present time a trespasser in respect of any section of the telegraph line; but it fails 
in so far as it sought to establish that as regards the whole telegraph line the licence 
was irrevocable. Neither the order or the Supreme Court nor the order of the 
trial judge can stand. The order of the Supreme Court should be discharged and 
the order made by the trial judge should be varied as hereafter indicated. As 
regards costs, their Lordships feel that although the action has been fruitful to the 
extent of a declaration defining the appellant's rights, yet the main costs of the 
trial were incurred in relation to the Crown’s principal contention, namely, that 
the appellant was, and always had been, a trespasser. Upon that issue the Crown 
has failed. Their Lordships think that justice will be done by ordering the Crown 
to pay four-fifths of the appellant’s costs of the action. As regards the costs of 
the appeal to the Supreme Court and before the Board, their Lordships are im- 
pressed by the fact that the appellant’s primary claim, which necessarily occupied 
much of the argument, was for a right in perpetuity, and that this claim has failed. 
They are of opinion that there should be no costs of the appeals to the Supreme 
Court or of the appeal here. For the reasons above appearing their Lordships are 
of opinion that the order of the Supreme Court should be discharged, and the order 
of the trial judge varied in manner following: (i) By omitting from the second 
declaration the words ‘‘and has from the respective dates when the several portions 
thereof were originally placed thereon been’’; (ii) by omitting the last two para- 
graphs thereof; and (iii) by ordering that the plaintiff do pay to the defendant 
four-fifths of the defendant’s costs of action to be taxed. There will be no costs 
of the appeals to the Supreme Court or of the appeal before this Board. Their 
Lordships will humbly advise His Majesty accordingly. 


Order discharged. 
Solicitors: Blake & Redden; Charles Russell & Co. 


[Reported by B. J. M. CHAPLIN, Ese., Barrister-at-Law. ] 
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Re KATHERINE ET CIE, LTD. 


{CHancery Division (Maugham, J.), July 29, 30, 1931] 


[Reported [1932] 1 Ch. 70; 101 L.J.Ch. 91; 146 L.'T. 226; 
[1931] B. & C.R. 121] 


Company—Winding-up—Disclaimer of onerous property—Objection by lessors— 


Discretion of court—Companies Act, 1929 (19 ¢ 20 Geo. 5, c. 28), s. 267, 

8. 296. 

By s. 267 (1) of the Companies Act, 1929, where any part of the property of 
a company which is being wound-up ‘‘consists of land of any tenure burdened 
with onerous covenants, of shares or stock in companies, of unprofitable con- 
tracts, or of any other property that is unsaleable, or not readily saleable, by 
reason of its binding the possessor thereof to the performance of any onerous 
act, or to the payment of any sum of money, the liquidator of the company .. . 
may, with the leave of the court . . . disclaim the property.’’ By sub-s. (4) 
“the liquidator shall not be entitled to disclaim any property under the section 
in any case where an application in writing has been made to him by any 
persons interested in the property requiring him to decide whether he will or 
will not disclaim, and the liquidator has not, within a period of twenty-eight 
days after the receipt of the application or such further period as may be 
allowed by the court, given notice to the applicant that he intends to apply to 
the court for leave to disclaim ...’’ By s. 296 of the Act of 1929, when a 
company is dissolved, all property and rights vested in the company are 
deemed to be bona vacantia. The liquidator of a company which was being 
voluntarily wound-up and which held a lease of certain property applied for 
an order that he be at liberty to disclaim the lease. The lessors, who were 
relying on guarantors for the payment of rent and performance of the cove- 
nants, opposed the application. 

Held: the court, in the exercise of its discretion under s. 267 of the Act of 
1929, might properly balance the advantages and disadvantages of a disclaimer 
to be gained by the liquidator in the liquidation of the assets and by persons 
affected by the disclaimer, and the fact that the property in question was now 
deemed to be bona vacantia did not affect the conclusion that the court's refusal 
to allow the disclaimer would not prejudice the liquidator in the winding-up; 
the lessors would be seriously injured if the disclaimer was allowed; and, there- 
fore, the court, in the exercise of its discretion, would refuse to allow it. 

Re Clarke (1) (1881), 17 Ch.D. 759, distinguished. 

Re Miiller (2) (1880), 15 Ch.D. 289, considered. 


Notes. Section 267 and s. 296 of the Companies Act, 1929, have been replaced 


by s. 323 and s. 854 respectively of the Companies Act, 1948, for which, see 
8 Hauspury's Statutes (2nd Edn.) 705, 728. 


As to disclaimer of onerous property, in the winding-up of a company, see 6 


Hatspury’s Laws (8rd Edn.) 686-689, paras. 1865-1871; and for cases on the 
subject, see 10 Dicest (Repl.) 917-919, 6264-6277. 


Cases referred to: 


5 


(1) Re Clarke, Ex parte East and West India Dock Co. (1881), 17 Ch.D. 7 
50 L.J.Ch. 789; 45 L..T. 6; 830 W.R. 22, C.A.; 4 Digest 528, 4834. 

(2) Re Miiller, Ex parte Buxton (1880), 15 Ch.D. 289; 43 L.T. 188; 29 W.R. 
28, C.A.; 4 Digest 230, 2158. 

(3) Stacey v. Hill, [1901] 1 K.B. 660; 70 L.J.K.B. 435; 84 L.T. 4105 49 W.R. 
390; 17 T.L.R. 311; 45 Sol. Jo. 325; 8 Mans. 169, C.A.; 5 Digest 951, 
7793: 

(4) Re Panther Lead Co., [1896] 1 Ch. 978; 65 L.J.Ch. 499; 44 W.R. 573; 12 
T.L.R. 327; 40 Sol. Jo. 4837; 3 Mans. 165; 31 Digest (Repl.) 570, 6910. 
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(5) Hastings Corpn. v. Letton, [1908] 1 K.B. 3878; 77 LJ.K-B. 149; 97 L.T. 
582; 23 T.L.R. 456; 15 Mans. 58; 10 Digest (Repl.) 1104, 7627. 


Motion. 
By a lease dated June 1, 1928, made between Charles Frederick Coni and Alfred 


Newell Golding Coni, as lessors, and Katherine et Cie, Ltd. (hereinafter referred 
to as ‘‘the company’’) as lessees, and Katherine Helen Adamson and Helen Myrtle 
Dorothy Kellett, as guarantors, the lessors demised certain premises to the com- 
pany for the term of eight and a quarter years from March 25, 1928. The guaran- 
tors, in consideration of the acceptance by the lessors at their request of the 
company as tenant of the premises, jointly and severally guaranteed the punctual 
and faithful observance and performance by the company of the covenants and 
conditions in the lease and due payments of the rent. Also the guarantors jointly 
and severally undertook to be responsible to the lessors as sureties for the company 
for the payment by the company of all the sums of money, costs, damages and 
expenses that might become due to the lessors from the company by reason of the 
tenancy. A resolution was passed on Jan. 9, 1931, by the company for voluntary 
winding-up and also for the appointment, as liquidator, of Edgar Joseph Grande. 
On June 23, 1931, an originating summons was issued, and the liquidator applied 
for an order that he be at liberty to disclaim the lease. The lessors, who were 
relying on the guarantors for the payment of the rent and performance of the 
covenants, opposed the application, and the registrar made no order, except that 
the liquidator should pay to the lessors and to Helen Myrtle Dorothy Kellett their 
respective costs of the application. The liquidator appealed against the registrar’s 
decision, and on July 29, 1931, a motion came before the court. 
C. N. Tindale Davis for the liquidator. 
McCrindle for the respondents, the lessors. 


MAUGHAM, J., stated the facts and continued: The company is insolvent, and 
the lessors, who have the benefit of a substantial guarantee so long as the lease is 
subsisting, object to leave being granted to the liquidator to disclaim the lease. 
If leave be granted, the lease will be at an end, and in Stacey v. Hill (3) it has 
been held that, where the trustee in bankruptcy of a lessee disclaims the lease, the 
term is determined as between the lessor and the lessee, and, therefore, since no 
rent can subsequently accrue due under the lease from the lessee, the guarantors 
of the rent are freed from liability. The lessors say that the result of the dis- 
claimer, if allowed, would be a loss of some thousands of pounds. If the lease is 
not disclaimed, the lessors can prove for rent and can enter and claim for future 
rent and breaches of covenant: Re Panther Lead Co. (4). If disclaimer takes 
place, they may prove in the liquidation as a debt to the amount of the injury 
sustained. The anticipated dividend is of small amount. 

The disclaimer section of the Companies Act, 1929, is s. 267 (4). It is new, and 
reproduces with modifications s. 54 of the Bankruptcy Act, 1914. Before the 
coming into force of the Companies Act, 1929, there was no right of disclaiming 
property, however onerous, in the winding-up of a company. There are, however, 
differences between the sections applicable in the case of the liquidation of a 
company and in the case of a bankruptcy. The former case differs from that of a 
bankruptcy, especially in this respect, that the winding-up of a company does not 
effect a cessio bonorum, and that the property of the company remains vested in 
the company as before; whilst. in a bankruptcy the property of the bankrupt vests 
in the trustee. It follows that a trustee in bankruptcy, if he does not disclaim the 
property, is, or may be, personally liable, whereas in the liquidation of a company 
property not disclaimed by the liquidator remains vested in the company and the 
liquidator does not incur the smallest liability. It should be observed that s. 267 
of the Companies Act, 1929, requires the leave of the court, and that it is a new 
provision. Companies have been wound-up ever since 1862 without such a section, 
and without any very serious difficulty. It is, I think, clear that the leave of the 
court may be refused, and that the matter is really one for the discretion of the 
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court to be exercised on legal grounds. Counsel for the liquidator, in his admirable 
argument, has frankly faced the point, and has contended that the reason why, in 
the present case, the court cannot properly refuse to consent to a disclaimer is 
because the interests of the liquidation are paramount, and, accordingly, the court 
has no right to consider whether the operation of a disclaimer will affect the interest 
of third parties. He bases his contention on Re Clarke, Ex parte East and West 
India Dock Co. (1), but it is to be remembered that, at the time of that decision, 
the Bankruptcy Act, 1869, was in force, and that it differs widely from the more 
modern Bankruptcy Acts. Also, in that case, the objection to disclaimer was made 
by persons who had no rights as such in the administration, and who were persons 
only indirectly interested in it. It appears from the facts that the disclaimer in 
that case was opposed by certain mortgagees who, it was suggested, would not be 
affected by the bankruptcy, and by original landlords who had no claim against 
the bankrupt’s estate, inasmuch as the original lease had been assigned to the 
bankrupt. Lorp Srtzorne, L.C., observed (17 Ch.D. at p. 764) : 
‘On the face of the section [that is, s. 23 of the Bankruptcy Act, 1869] it 
appears to us that the power given by it is to be exercised with a view to the 
administration in bankruptcy of the bankrupt’s estate, and for the benefit of 
all the persons interested in that administration. Therefore, if in a particular 
case it appears clear that, looking at that object alone, the disclaimer ought to 
be allowed, the court would be introducing considerations foreign to the pur- 
pose of the legislature if, for collateral reasons connected with the position of 
other persons, it should refuse to allow it... .”’ 


That dictum, however, does not apply to the objections of landlords with a right 
of proof. I must further bear in mind that the Court of Appeal, still dealing with 
the Bankruptcy Act, 1869, had only a few months before, in Re Miiller, Ex parte 
Buzton (2), taken a view which is not easily reconcilable with that of Lorp Srt- 
BORNE. There a lease had been granted to one Miiller who, on his bankruptey, had 
deposited it with one S. C. Buxton as security for the repayment of moneys which 
Buxton had lent to him. There was, apparently, only a deposit of the lease, and 
the mortgage was, therefore, an equitable mortgage. The trustee in the bankruptcy 
of Miiller desired to disclaim the lease, and the effect of the disclaimer would have 
been to destroy Buxton’s security. Buxton opposed the disclaimer, and ultimately 
the question for decision was whether he should enter into a covenant of indemnity 
as an assignee. He insisted that he was not bound to indemnify the trustee in 
bankruptcy. By his notice of appeal, the appellant asked that the trustee might 
be authorised and directed to assign all the interest acquired by him as trustee in 
the property comprised in the lease to Buxton. James, L.J., said (15 Ch.D. at 
p- 291): 
“Tf the equitable mortgagee intercepts the trustee’s right to disclaim, a right 
which is given to him by statute subject to the equitable rights of other 
persons, he must, like any other person who claims the property, take it on 
the usual terms, i.e., he must covenant to indemnify the trustee against 
liability under the lease. The trustee will not get the benefit of a disclaimer; 
he will assign as a continuing lessee up to the time of the assignment, and as 
he will thus retain a liability which he would otherwise have got rid of, the 
assignee must indemnify the trustee against the consequences of his retaining 
the lease up to the date of the assignment.”’ 
I am not sure that those two statements of the law are reconcilable. WILLIAMS 
on Banxruptcy, 13th Edn. at p. 343, says, in reference to those two cases: 


“Tt was held, under the Act of 1869, that in determining whether leave should 
be given to a trustee to disclaim the court ought to have regard only to the 
question whether the disclaimer will be for the benefit of the persons interested 
in the administration of the bankrupt’s estate, and ought not to have regard to 
any collateral consideration, such as the injury which the disclaimer might 
occasion to third parties (Ex parte Hast and West India Dock Co. (1)). This 
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case seems inconsistent with the earlier case of Hx parte Buxton (2), where the 

court seems to have thought that leave to disclaim ought not to be given to 

the prejudice of an equitable mortgagee if he was willing to take an assign- 

ment of the legal estate in the lease, and to give the trustee a proper and 

sufficient indemnity.”’ 
However that may be, it seems to me that the case of a disclaimer in a liquidation 
is very different from that of a disclaimer in a bankruptcy, and, whatever may be 
the overriding considerations which, in le Clarke, Ex parte East and West India 
Dock Co. (1), caused Lorp Seruorne to take the view that the injury of persons 
not. directly interested ought not to be borne in mind, I see no reason why, exer- 
cising my discretion under s. 267 of the Companies Act, 1929, I ought not to 
consider matters of that kind. I would add that sub-s. (2) of s. 267 tends to show 
that disclaimer is not intended to affect the rights and liabilities of third persons. 
In my opinion, the court may properly balance the advantages and disadvantages 
of a disclaimer to be gained by the liquidator in the liquidation of the assets and 
by persons affected by the disclaimer. 

It is true that the consequences of a dissolution have been changed since the 
year 1928, that is, since s. 296 of the Companies Act, 1929, came into force. That 
section provides : 


‘‘Where a company is dissolved, all property and rights whatsoever vested in 
or held on trust for the company immediately before its dissolution (including 
leasehold property but not including property held by the company on trust 
for any other person) shall, subject and without prejudice to any order which 
may at any time be made by the court under the two last foregoing sections of 
the Act, be deemed to be bona vacantia and shall accordingly belong to the 
Crown, or to the Duchy of Lancaster or to the Duke of Cornwall for the time 
being, as the case may be, and shall vest and may be dealt with in the same 
manner as other bona vacantia accruing to the Crown, to the Duchy of Lan- 
easter or to the Duke of Cornwall.”’ 


Before that section came into force it had been held that, on a dissolution, a lease 
vested in the company came to an end, and that the property reverted to the lessor: 
Hastings Corpn. v. Letton (5). The fact that the property in the present case is 
now deemed to be bona vacantia does not affect the conclusion that the refusal 
of the court to allow the disclaimer will not prejudice the liquidator in winding-up 
the affairs of the company and concluding the liquidation in due course. 

On the whole, having regard to the fact that the lessors—who are persons entitled 
to appear—will be very seriously injured, I exercise my discretion by refusing to 
allow this disclaimer and, consequently, I dismiss the appeal. I may add that it 
was a very proper matter to bring before the court. 


Appeal dismissed. 
Solicitors: Wingfields, Halse, d Trustram; Anstey & Co. 
[Reported by A. W. Cuaster, Esa., Barrister-at-Law.] 
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Re HOOPER. PARKER v. WARD 
[Cuancery Division (Maugham, J.), February 27, March 4, 1931] 
[Reported [1932] 1 Ch. 38; 101 L.J.Ch. 61; 146 L.'T. 208} 


Charity—Graves, vault, monuments, tablet and window—Bequest to maintain 

‘so far as they legally can do so.”’ 

By his will in 1927 the testator bequeathed to his trustees out of pure 
personalty £1,000, from the income of which to provide ‘‘so far as they legally 
can do so and in any manner that they may in their discretion arrange for 
so long as may be practicable’’ for the care and upkeep of certain graves and 
monuments, a vault, a tablet and a window. ‘The testator died in 1929. On 
a summons to determine whether the bequest was valid in whole or in part, 

Held: the phrase ‘‘so far as they legally can do so”’ being indistinguishable 
from the phrase ‘‘so long as the law for the time being permits,”’ the trust for 
the upkeep of the graves, the vault and the monuments was valid for a period 
of twenty-one years, and, the trust for the upkeep of the tablet and the window 
being a good charitable gift, the rule against perpetuities did not apply to it. 

Pirbright v. Salwey (1), [1896] W.N. 86, followed. 


Notes. Distinguished: Re Compton, Powell v. Compton, [1946] 1 All E.R. 117. 
Referred to: Re Astor’s Settlement Trusts, Astor v. Scholfield, [1952] 1 All E.R. 
1067. 

As to gifts for monuments and tombs, see 4 Hatssury’s Laws (8rd Edn.) 234— 
236, para. 516; and for cases on the subject see 8 Dicrsr (Repl.) 353-354, 313-341. 


Case referred to: 
(1) Pirbright v. Salwey, [1896] W.N. 86; 8 Digest (Repl.) 853, 327. 
Adjourned Summons. 
By cl. 8 of his will, dated Dec. 8, 1927, H. D. Hooper provided as follows : 


“I give and bequeath unto my trustees out of pure personalty the sum of 
one thousand pounds upon trust that they will invest the same and to the 
intent that so far as they legally can do so and in any manner that they may 
in their discretion arrange they will out of the annual income thereof provide 
for so long as may be practicable for the care and upkeep of the grave and 
monument in the Torquay cemetery of my dear father and mother and of the 
vault and monument there in which lie the remains of my said dear wife and 
two daughters, also the grave and monument in Shotley churchyard near 
Ipswich where my gallant and only son lies buried and of the tablet in Saint 
Matthias’ Church at Ilsham aforesaid to the memories of my said wife and 
children and the window in the same church to the memory of my late father. 
Provided always and I hereby expressly authorise and empower my said 
trustees that if at any time by capital payments out of such sum of one 
thousand pounds or investments representing the same they can secure all or 
any of the objects aforesaid they shall be at liberty to do so, And in that 
event or events as to the surplus—if any—of such sum and any accumulations 
of income I give and bequeath the same to the Vicar and Churchwardens of 
Saint Matthias’ Church Ilsham aforesaid for such purposes and for such objects 
as they in their uncontrolled discretion may determine.”’ 


The testator died on Oct. 16, 1929. This summons was issued by the executors 
and trustees asking (inter alia) whether the bequest to provide for the care and 
upkeep of the grave and monument and the vault and monument in the Torquay 
cemetery, the grave and monument in Shotley churchyard, and the tablet and 
window in St. Matthias’ Church at Ilsham was valid in whole or in part. : 


Norwood for the summons. 
Cleveland-Stevens, K.C., and C. R. R. Romer for the vicar and churchwardens 


of St. Matthias’ Church and for the Charity Organisation Society (Torquay). 


130 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


Wilfrid Hunt for a residuary legatee. 
Daynes, K.C., Vaisey, K.C., and G. H. Allen for next-of-kin. 


Stafford Crossman for the Attorney-General. 





MAUGHAM, J.—This point is one to my mind of considerable doubt, and I 
should have felt some difficulty in deciding it if it were not for Pirbright v. Salwey 
(1), which, as far as I know, unfortunately, is reported only in the Werxty Norges 
as follows: 

“A testator, after expressing his wish to be buried in the enclosure in which 
his child lay in the churchyard of L., bequeathed to the rector and church- 
wardens for the time being of the parish church £800 Consols, to be invested 
in their joint names, the interest and dividends to be derived therefrom to be 
applied, so long as the law for the time being permitted, in keeping up the 
enclosure and decorating the same with flowers: Held, that the gift was valid 
for at least a period of twenty-one years from the testator’s death, and semble, 
that it was not charitable.’’ 


That was a decision arrived at by Sriruine, J., after argument by very eminent 
counsel. The case does not appear to have attracted much attention of the text- 
book writers, but, so far as I can see, it does not appear to have been commented 
on adversely, and I shall follow it. 

The trustees here have the sum of £1,000 which they have to hold on trust to 


“invest the same and to the intent that so far as they legally can do so and 
in any manner that they may in their discretion arrange they will out of the 
annual income thereof”’ 


do substantially four things: first, provide for the care and upkeep of the grave and 
monument in the Torquay cemetery; secondly, for the care and upkeep of a vault 
and monument there in which lie the remains of the testator’s wife and daughters; 
thirdly, for the care and upkeep of a grave and monument in Shotley churchyard, 
near Ipswich, where the testator’s son lies buried; and, fourthly, for the care and 
upkeep of the tablet in St. Matthias’ Church at Ilsham to the memories of the 
testator’s wife and children, and the window in the same church to the memory of 
his late father. All those four things have to be done expressly according to an 
arrangement made in the discretion of the trustees, and so far as they legally can 
do so. I do not think that is distinguishable from the phrase ‘‘so long as the law 
for the time being permits.”’ 

Accordingly, following the decision in Pirbright v. Salwey (1), I have come to 
the conclusion that this trust is valid for a period of twenty-one years from the 
testator’s death so far as regards the three matters which involve the upkeep of 
graves or vault or monuments in the churchyard or in the cemetery. As regards 
the tablet in St. Matthias’ Church and the window in the same church, there is 
no question but that that is a good charitable gift, and, therefore, the rule against 
perpetuities does not apply. With regard to apportionment, there is no pions for 
a legal apportionment, because it is left to the discretion of the trustees to arrange 
how much they will out of this income apply during the twenty-one years to the 
four objects in question. At the end of the twenty-one years any part which is 
not applied for the upkeep of the tablet and the window in St. Matthias’ Church 
will, of course, be undisposed of, and will fall, unless some other event happens 
into the residue. , 


Solicitors: Woodcock, Ryland, é Parker; Cunliffe, Blake, & Mossman; Clayton 
Sons, ¢ Fargus; Field, Roscoe & Co.; Treasury Solicitor. 


[Reported by A. W. Cuasrer, Esq., Barrister-at-Law.] 
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TOLLEY v. J. 8. FRY & SONS, LTD. 


[House or Lorps (Lord Hailsham, Lord Dunedin, Lord Buckmaster, Lord 
Blanesburgh and Lord Tomlin), October 30, 31, 1930, March 23, 1931] 


[Reported [1931] A.C. 838; 100 L.J.K.B. 828; 145 L.'T. 1; 
47 T.L.R. 851; 75 Sol. Jo. 220] 


Libel— Defamatory meaning—Matter prima facie innocent— Defamatory by 
reason of circumstances surrounding publication. 


The plaintiff was a champion amateur golfer. In June, 1928, the defendants 
, caused to appear in certain newspapers an advertisement of their chocolate. 
In the middle of statements about kinds and prices of the chocolate, there 
appeared a caricature of the plaintiff playing a stroke at golf, with a carton of 
the defendants’ chocolate protruding from his pocket, in the company of a 
caddie who was holding up packets of the defendants’ chocolate. Below this 
picture there appeared the following verse: 


) “The caddie to Tolley said: ‘Oh, Sir! 
Good shot, Sir! That ball, see it go, Sir. 
My word, how it flies, 
Like a Cartet of Fry’s. 
They’re handy, they’re good, and priced low, Sir.’ ”’ 


The plaintiff brought an action for libel, and alleged as an innuendo that the 
. defendants meant and were understood to mean that the plaintiff had agreed or 
permitted his portrait to be exhibited for the purpose of the advertisement of 
the defendants’ chocolate, that he did so for gain and reward, that he had 
prostituted his reputation as an amateur golf player for advertising purposes, 
that he was seeking notoriety and gain by those means, and that he had been 
guilty of conduct unworthy of his status as an amateur golfer. Evidence was 
given that a golfer who so acted would not be regarded as maintaining his 
amateur status as a golfer and would be called on to resign from the member- 
ship of any reputable golf club. 

Held: that which was prima facie innocent might become capable of a 
defamatory meaning by reason of the circumstances surrounding its publica- 
tion; in the present case (Lorp BuianrespurGH dissenting) the matter com- 
t plained of, regarded in vacuo, was innocent, but, by reason of the circumstances 

in which it was published, it was capable of a defamatory meaning; and there 
was evidence on which the jury could find that it was. defamatory of the 
plaintiff, who, therefore, was entitled to succeed. 


Notes. Referred to: Byrne v. Deane, [1937] 2 All E.R. 204; English and 
Scottish Co-operative Properties Mortgage and Investment Society, Ltd. v. 
[ Odhams Press, Ltd., [1940] 1 All E.R. 1; Hough v. London Express Newspaper, 
Ltd., [1940] 3 All E.R. 81; Knuppfer v. London Express Newspaper, Ltd., [1942] 
2 All E.R. 555; McCulloch v. Lewis A. May (Produce Distributors), Ltd., [1947] 
2 All E.R. 845. 
As to what statements are defamatory, see 20 Hauspury’s Laws (2nd Edn.) 395 
et seq., and for cases see 32 Dicrst 17 et seq. 


re 


Cases referred to: 
(1) Capital and Counties Bank v. Henty (1882), 7 App. Cas. 741; 62. TJd.0-B. 
232: 47 L.T. 662; 47 J.P. 214; 81 W.R. 157, H.L.; 82 Digest 21, 121. 
(2) River Wear Comrs. vy. Adamson (1877), 2 App. Cas. 743; 47 pd bye 193; 
37 L.T. 548; 42 J.P. 244; 26 W.R. 217; 8 Asp.M.L.C. 521, H.L.; 36 Digest 
(Repl.) 166, 890. 


Appeal from an order of the Court of Appeal (Greer and SLEsseEr, Tide.’ 
Scrurron, L.J., dissenting), reported, [1930] 1 K.B. 467. 
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J 
The appellant, the plaintiff in the action, Cyril Tolley, an amateur golf champion, A 
claimed damages from the respondents, J. 8. Fry & Sons, Ltd., chocolate manu- 
facturers, in respect of an alleged libel published by the respondents in the ‘‘Daily 
Sketch’? of June 20, 1928, and the ‘‘Daily Mail’’ of June 22, 1928. The matter 
complained of consisted of a caricature of the appellant playing a stroke at golf 
while a caddie looked on, and below the picture the following limerick : 


“The caddie to Tolley said: ‘Oh, Sir! 
Good shot, Sir! That ball, see it go, Sir. 
My word, how it flies, 
Like a Cartet of Fry’s. 
They're handy, they’re good, and priced low, Sir.’ 


The appellant complained that that advertisement meant that he had agreed or fe 
permitted his portrait to be exhibited for the purpose of advertising the defendants’ 
chocolate; that he had done so for gain and reward, and had prostituted his 
reputation as an amateur golfer for advertising purposes; that he was seeking 
notoriety and gain by that means; and that he had been guilty of conduct unworthy 

of his status as an amateur golfer. The respondents admitted publication. They 
denied the innuendo and said that the words were incapable of constituting a libel. L 
The jury returned a verdict for the appellant assessing the damages at £1,000 and 
judgment was entered accordingly. 

In the Court of Appeal it was held by Greer and Stusser, L.JJ. (Scrurron, Lia 
dissenting), that the publication was not libellous, that there was no evidence in 
support of the innuendo which would entitle the jury to find for the appellant, and 
that the learned trial judge was wrong in refusing to enter judgment for the respon- E 
dents. It was held, further, by all the members of the court, that the damages 
were excessive and that there ought to be a new trial. The appellant appealed. 


Ad 


Rayner Goddard, K.C., H. M. Giveen and Lawson Campbell for the appellant. 
Norman Birkett, K.C., and Walter Monckton, K.C., for the respondents. 


The House took time for consideration. 


March 23. LORD HAILSHAM.—tThe plaintiff in this case is a well-known 
amateur golfer. The defendants are manufacturers of chocolate in various forms. 
In June, 1928, the defendants published in the ‘‘Daily Sketch’’ and ‘‘Daily Mail,”’ 
newspapers enjoying a large circulation in London and the provinces, a caricature 
of the plaintiff which represented him in golfing costume having just completed a 
drive, with a packet of the defendants’ chocolate protruding from his pocket, in the G 
company of a caddie who is holding up packets of the defendants’ chocolate, and 
below the caricature was a limerick in the following terms: 


“The caddie to Tolley said: ‘Oh, Sir! 
Good shot, Sir! That ball, see it go, Sir. 
My word, how it flies, 
Like a Cartet of Fry’s. T 
They’re handy, they’re good, and priced low, Sir.’ ’’ 


The caricature and the limerick were surrounded with descriptions of the merits 
of the defendants’ chocolates, and the whole was plainly an advertisement of the 
defendants’ goods. 

The plaintiff thereupon brought this action for damages for libel. He did not 
complain of the caricature or the words as being defamatory in themselves; but U 
the innuendo alleged that the 


‘‘defendants meant and were understood to mean that the plaintiff had agreed 
or permitted his portrait to be exhibited for the purpose of the advertisement 
of the defendants’ chocolate, that he had done so for gain and reward, that he 
had prostituted his reputation as an amateur golf player for advertising pur- 
poses, that he was seeking notoriety and gain by the means aforesaid, and that 
he had been guilty of conduct unworthy of his status as an amateur golfer.’’ 
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At the conclusion of the plaintiff's case, the defendants submitted that there was 
no case to go to the jury; the judge overruled this contention and the jury found 
a verdict for the plaintiff for £1,000 damages. From this decision the defendants 
appealed, asking for a new trial on the ground that the damages were excessive, 
and further asking for judgment on the ground that the judge ought to have ruled 
that there was no case to go to the jury. The Court of Appeal came to the con- 
clusion that the damages were excessive, and that there ought in any event to be 
a new trial on that ground; but the majority of the court further held that there 
was no case to leave to the jury and, accordingly, directed that judgment should 
be entered for the defendants. From this latter decision the present appeal is 
brought to your Lordships’ House. From the foregoing narrative it is plain that 
in order to succeed, the plaintiff must satisfy the jury that the publication com- 
plained of was capable of some, at least, of the meanings attributed to it in the 
innuendo, and that those meanings were defamatory. 

The oral evidence adduced by the plaintiff, apart from his own testimony, was 
that of a Mr. Storey, an eminent amateur golfer, and Mr. Hobson, a secretary of 
two well-known golf clubs. Mr. Storey said: “If an amateur golfer lent himself 
to a scheme for advertising, a great many people would think he was not maintain- 
ing his amateur status. It would damage his reputation as an amateur golfer.”’ 
Mr. Hobson said: ‘‘If an amateur lent himself, as a golfer, to the advertisement 
of people’s goods, I think he would be called on to resign the membership of any 
reputable club.’’ No evidence was called to contradict this testimony; and it seems 
to me that, if the jury accepted that evidence, they were bound to reach the con- 
clusion that, if the publication conveyed the meaning that the plaintiff had lent 
himself to the defendants’ advertising scheme, it was defamatory. There remains, 
however, the question whether the publication was capable of bearing that meaning. 
Tf it was capable of such a meaning, then it seems to me that the judge was bound 
to leave the case to the jury. The case is unusual in that the defamatory innuendo 
does not depend upon the words used of the plaintiff, but solely upon the circum- 
stances in which the publication takes place. The argument for the defendants 
was that there was no evidence called to prove that well-known persons were in 
the habit of allowing their names to be used for advertising purposes, and that in 
the absence of such evidence a jury could not be allowed to reach the conclusion 
that the publication impliedly represented that the plaintiff had given such per- 
mission. I gravely doubt whether any such evidence was necessary. The question 
here does not depend upon a state of facts known only to some special class of the 
community, but to the inference which would be drawn by the ordinary man or 
woman from the facts of the publication. It is always difficult to determine with 
precision the amount of judicial knowledge which is permissible to a judge or jury; 
but I am not satisfied that it would not be open to a jury acting on their own 
knowledge as ordinary citizens to assume that no reputable firm would have the 
effrontery and bad taste to take the name and reputation of a well-known man for 
an advertisement commending their goods without first obtaining his consent. 
But if evidence was necessary, I think it is to be found in the correspondence 
between the defendants and their advertising agency, which was put in at the trial. 
No objection was taken either in the courts below or at the Bar of your Lordships 
House, to the admissibility of this correspondence as a correct statement of the 
opinions of the writers. From this correspondence it appears that about six months 
before the date of the publication complained of, the defendants had been con- 
sidering the possibility of using the names of a number of well-known men and 
women in various walks of life, to commend their goods and advertise their merits. 
Apparently, they had been conscious from a very early date that some os the 
persons with whom they were proposing to take this liberty would be likely to 
object; and counsel’s opinion was taken as to whether each individual caricature 
could be regarded as libellous. The defendants expressed themselves as unwilling 
to allow their agents to ask the consent of the persons whose names they were 
proposing to use because, as they said, they felt that this was rather bad form. 
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Why it should be regarded as bad form to ask the consent of any individual to the 
use of his name in this manner, and yet unobjectionable to use his name without 
his consent, I am unable to understand. However, from the correspondence it 
appears that a number of the proposed caricatures were ruled out as being libellous, 
but that the caricature of the plaintiff was passed by counsel as not being in itself 
defamatory. 

While this correspondence was proceeding, there was a suggestion that Mlle. 
Suzanne Lenglen’s caricature should be used in the course of the campaign. Mlle. 
Suzanne Lenglen is a well-known professional lawn tennis player. Karly in June, 
1928, the defendants suggested that Mlle. Suzanne Lenglen should be omitted, and 
that either Miss Helen Wills or Miss Betty Nuthall should be substituted. Miss 
Wills and Miss Nuthall are well-known amateur lawn tennis players. To this 
suggestion the defendants’ advertising agents replied on June 4 in the following 
terms : 


‘You return the Suzanne Lenglen lay-out with the suggestion that we should 
feature either Helen Wills or Betty Nuthall instead. We feel that there are 
several things which make this undesirable. Firstly, both Betty Nuthall and 
Helen Wills are amateurs, and in tennis circles even more than in golf circles 
the amateur status must be very carefully guarded, hence if Cyril Tolley has 
any quarrel with us, it is more than likely that both Helen Wills and Betty 
Nuthall would be upset at our caricaturing them for advertising purposes.’’ 


It seems to me that this letter is a plain intimation by the defendants’ own adver- 
tising agents that the natural result of using the names of these two ladies for the 
purpose of the defendants’ advertising campaign would be to impugn their amateur 
status, and that for this reason it would be undesirable to use their names, although 
it would be safe to use that of Mlle. Lenglen, who is a professional. This can only 
be on the ground that the inference which would naturally be drawn from the 
appearance of such an advertisement would be that the persons whose names were 
used had consented to their use and had consented on such terms as were incon- 
sistent with their position as amateurs. I think the jury were entitled to take 
this letter into account in determining what was the natural inference to be drawn 
from the publication complained of, and that there is to be found in this letter 
evidence entitling the jury to hold that the publication of the plaintiff's name as 
part of the defendants’ advertising campaign did imply to the ordinary reader that 
the plaintiff had lent himself to the defendants’ advertising scheme. If so, there 
was a case to go to the jury. Both sides are agreed that the summing up was not 
open to criticism, and the finding in favour of the plaintiff ought not, therefore, to 
be disturbed. 

As to the damages, there has been no appeal from the decision of the Court of 
Appeal that these were excessive, and that a new trial is necessary. Whether or 
not the new trial should be limited to the question of damages, or whether it should 
extend to a re-trial of the whole case, is a matter of discretion. I cannot see in 
the facts of this case any ground for saying that the amount of the damages 
awarded is so excessive as to warrant the inference that the jury took a biased or 
mistaken view of the whole case. The imputation against the plaintiff was a most 
offensive one; it was given the widest possible publicity; when the defendants were 
given an opportunity to apologise and to contradict the imputation that the plaintiff 


y 


{ 


E 


had consented to the use of his name, they refused to avail themselves of it; and I 


I think that the case is one in which a jury might properly give very substantial 
damages. I accept the decision that £1,000 is too much, but unless your Lord- 
ships are prepared to hold that in every case in which excessive damages are given 
there must be a re-trial of the whole case, I cannot see in the present case any 
suflicient ground for making such an order. In my opinion, the new trial should 
be limited to the assessment of damages. With regard to costs, the plaintiff must 
have the costs of the trial; in the Court of Appeal the defendants succeeded in their 
motion for a new trial, and in the result failed in their motion for judgment; I 
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think each party should bear his own costs of that appeal. The plaintiff has suc- 


ceeded in his appeal to your Lordships’ House and the defendants must pay the 
costs. I move, your Lordships, accordingly. 


LORD DUNEDIN.—The sole question raised by this appeal is whether the case 
ought to have been withdrawn from the jury by the judge, and judgment entered 
for the defendants. It has been stated again and again, and is not in dispute, that 
the question for the judge is whether the writing or publication complained of is 
eapable of a libellous meaning. It is for the jury, if the judge so rules, to say 
whether it has that meaning. 

The most authoritative pronouncement on actions of this sort, because it is a 
judgment of this House, is to be found in Capital and Counties Bank v. Henty (1). 
Both parties in this case have appealed to it as an authority in their favour. I 
think the ruling canon in that case is to be found in the judgment of Lorp Szx- 
BORNE, L.C. That was a case where, as here, the mere words used were not 
libellous. But Lorp Srteorne then proceeded to inquire what were the circum- 
stances in which the document was published. In that case he held the circum- 
stances did not and could not lead to any libellous imputation. The circular was 
directed to Henty’s customers alone, and there were quite innocent reasons which 
would justify the circular. But he pointedly said that if the circumstances had 
been otherwise, if the circular had been placarded up or published to the world at 
large the effect might have been quite otherwise. Now, applying this method of 
reasoning to the present case, I find that the caricature of the plaintiff, innocent 
itself as a caricature, is so to speak embedded in an advertisement. It is held 
out as part of an advertisement so that its presence there gives rise to speculation 
as to how it got there, or in other words provokes in the mind of the public an 
inference as to how and why the plaintiff's picture, caricatured as it was, became 
associated with a commercial advertisement. The inference that is suggested is 
that the consent was given, either gratuitously or for a consideration, to its appear- 
ance. Then it is said, and evidence on that point was given and not cross- 
examined to, that, if that were so, the status of the plaintiff as an amateur golfer 
would be called in question. It seems to me that all this is within the province 
of a jury to determine. The idea of the inference in the circumstances is not so 
extravagant as to compel a judge to say it was so beside the mark that no jury 
ought to be allowed to consider it. 

I come to this conclusion on a consideration of the advertisement alone, explained 
with the evidence of the golf players and the golf secretary. There are here two 
separate propositions: (i) Would the caricature associated with the advertisement 
admit of a reasonable inference that the plaintiff had assented to be so depicted? 
That depends on the view taken of the picture, of its surroundings, and of its use. 
(ii) If that inference were drawn, would it be deleterious to the plaintiff’s position 
as an amateur golfer, and do him harm? That depends on the evidence of the 
golfers. A great deal of argument was directed to the terms of the letter of June 4, 
which has been quoted by his Lordship on the Woolsack. I do not consider that 
to be material to the question before us. It may well have influenced the jury in 
coming to the verdict they did, for, to my mind, it shows clearly that the general 
proposition that amateur status might be called in question by association of an 
amateur with an advertisement was well before the eyes of the defendants and 
their advisers. But we are not concerned at present with the justice of the verdict, 
only with the question of whether there was a case for the jury to consider. I 
agree with the motion proposed. 


LORD BUCKMASTER.—Itf the advertisement, the subject of the alleged libel, 
were issued with the assent of the appellant, the evidence of Mr. Storey and Mr. 
Hobson shows that such conduct would seriously injure his position in golf clubs 
and as an amateur golfer. This evidence was not made the subject of challenge 
by cross-examination nor of dispute by rival evidence and, indeed, is in agreement 
with common experience. The whole question, therefore, is whether the advertise- 
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ment itself is capable of the inference that such assent either voluntarily or for 
reward had been obtained before its publication. Upon the face of it there is no 
statement to that effect and evidence to show that such was the reasonable inference 
was, I think, rightly rejected, for, if admitted on one side, evidence to contradict 
it must equally have been admitted on the other. The question, therefore, is 
whether the judge was bound to say that the publication was incapable of this 
meaning. I do not think that he was. All the circumstances of its 1ssue must be 
considered and the first is that the picture is not a mere caricature, it is an 
advertisement, and it seems to me the question of whether a well-known and 
respectable trader would be assumed to have the effrontery to use a man’s portrait 
and his reputation to advertise goods without his assent is exactly the class of 
question on which the opinion of a jury might well be invoked. If one man calls 
another a thief without more it might be vulgar abuse and not actionable, but if 
there are circumstances from which it might properly be inferred that, goods 
having been stolen, the man of whom the words were spoken was pointed to as the 
thief the words at once become actionable and it would be open to the jury to 
consider whether in the circumstances that was their true meaning. 

In this case there is also some further help to be obtained from letters that passed 
between the defendants and the advertising agents. The letter referred to by 
Scrurron, L.J., of June 4, 1928, is certainly very significant. There had been a 
suggestion made that Miss Helen Wills or Miss Betty Nuthall should be substituted 
for an advertisement of which Miss Lenglen was the principal figure. The agency 
points out that this is very undesirable for the following reasons : 


“Firstly, both Betty Nuthall and Helen Wills are amateurs, and in tennis 
circles even more than in golf circles the amateur status must be very carefully 
guarded, hence if Cyril Tolley has any quarrel with us it is more likely that 
both Helen Wills and Betty Nuthall would be upset at our caricaturing them 
for advertising purposes.” 


It is impossible to read this letter without realising that the advertising agency 
were well aware that such advertisement might affect the amateur status of people 
both in golf and in tennis circles, and it is obvious that this can only happen if the 
advertisement suggested that the persons caricatured had assented to its publica- 
tion. It is also worthy of notice that in the letter of the plaintiff’s solicitors of 
March 14, 1929, after the proceedings had been started, an offer was made in the 
following terms : 


“That if your clients will publish, in the same newspapers as the advertise- 
ment complained of appeared, a statement that such advertisement was in- 
serted without Mr. Tolley’s knowledge or assent, and that he, Mr. Tolley, 
received no payment directly or indirectly for the use of his name, our client 
will then be prepared to agree to an order staying proceedings, the defendants 
paying the taxed costs up to date.”’ 


To which the solicitors for the respondents replied offering a limited publication of 
a statement to the effect that the plaintiff had received no remuneration and adding 
that no one could think that remuneration had been paid. But they made no 
reference whatever to the suggestion that they should say the advertisement was 
without Mr. Tolley’s knowledge or assent. The plaintiff’s solicitors again wrote 
on May 14 and referred only to the question of remuneration, but their first letter 
was explicit, and the refusal to accept the statement lent strong colour to the 
suggestion that the publication in itself suggested assent, and that the defendants 
were not particularly willing to let the world know that such assent had not been 
obtained. The evidence to which I have referred does not depend upon the receipt 
of money, but on the fact that an amateur had lent himself to the advertisement 
of other people’s goods. I think, therefore, there was sufficient for the jury to 
consider, and if that be so, their verdict, excepting as to amount, is unassailable. 
Upon this latter point the Court of Appeal have held that the damages are so 
unreasonable that on this ground alone a new trial is justified. This conclusion 
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has not been made the subject of appeal, and upon that head, therefore, the new 
trial must be held, though I do not think it right that it should be assumed that 
the damages ought to be nominal or trivial. Substantial wrong has been done to 
the plaintiff and not one which is technical and insignificant. 





LORD BLANESBURGH. In this case, with no sympathy whatever for the 
respondents in the predicament in which they have become involved, I agree with 
GREER, L.J., and Snesser, L.J. The appellant, in my judgment, failed at the 
trial to bring home to the respondents any actionable wrong. He made no case 
against them fit for the consideration of the jury. At the close of the evidence it 
had become apparent as it seems to me that the only reputation blunted by the 
publication of this caricature was that of the respondents responsible for it. 

The appellant in his evidence stated that he did not find anything offensive in 
the picture. Presumably that was his impression all along. It surprises me, but 
it suggests a sufficient explanation for these proceedings. Just because the appel- 
lant deemed the caricature inoffensive, so also might he suppose that the golfing 
world when they saw it would be tempted to conclude that he had consented to it, 
if no more. Hence this action. .The respondents’ advisers must have been 
strongly tempted to challenge at the trial this charitable view of their clients’ work. 
Challenge was so easy. But, of course, there were difficulties in their way and 
the forensic temptation was resisted. They did not contest the appellant’s view 
of their clients’ advertisement. But, nevertheless, that view was, I am convinced, 
profoundly mistaken. Scrurron, L.J.’s description of this thing is surely not a 
whit too severe. The caricature is a piece of offensive vulgarity, so vulgar indeed— 
and this is, to my mind, the fatal obstacle to the appellant’s success in these 
proceedings—that it is almost beyond reason that anyone knowing anything of the 
appellant as he and his record were disclosed at the trial could for a moment have 
supposed or even suspected that he had had anything whatever to do with its 
publication. That publication was surely only another instance of the toll levied 
on distinction for the delectation of vulgarity. If the appellant’s dissociation from 
the publication was thus apparently complete, and no witness was called to contest 
that view or to affirm the contrary, then the appellant’s case as hitherto presented 
by him is at an end. For it is admitted that the caricature, vulgar though it be, 
is not in itself actionable. Had its subject been a distinguished statesman it seems 
to be agreed that it would have remained innocent. So, I suppose, if a great 
scientist or a scholar or a captain of industry had been-enlisted, in like manner, 
into the service of chocolate. But it is, so it is suggested, defamatory of the 
appellant because he is a prominent amateur golfer. Upon him the caricature is 
a serious libel actionable as such. One naturally asks why. It seems anomalous 
that for some hidden reason it should be defamatory of a man in that character, 
while it would have remained legally harmless at the instance of these other 
persons not less well known and eminent. The question is searching because it 
has met with what I cannot help thinking is a somewhat confused answer. It is 
defamatory of the appellant, so it is said, because it is a publication calculated 
to imperil his amateur status. Again one asks why—and the answer is because 
it imports that he consented to its publication or was paid to allow it—and expert 
evidence is called to show that if such had been the fact he would have forfeited 
his amateur status and might have been required to resign from the golf clubs to 
which he belongs. The answer seems inconclusive, if not irrelevant. The fact 
that the consequences to an amateur golfer would have been so immediate and 
serious seems to supply a convincing reason why consent to such a publication 
should of all men not be imputed to him. If the expert evidence was called for 
the purpose of quantifying damage, how irrelevant it was to the ease then being 
presented by the appellant. He actually appeared before the jury as the amateur 
golf champion in the year succeeding the publication of the caricature. Further, 
is it not obvious that no action in relation to his amateur status could have been 
taken against the appellant before his conduct in relation to this publication had 
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been challenged by some responsible authority? That it never was so challenged 
I assume. There was no reference at the trial to anything of the kind. But if it 
had been and if in answer he had declared, as I doubt not he would in terms 
appropriately indignant have declared, that not only had he never consented or 
been asked to consent to the publication, but that on the contrary he strongly 
resented the liberties taken with his name and personality, then there could have 
been no end to the challenge except an apology for having made it. As it seems 
to me, therefore, on the only case presented by the appellant, the caricature being 
per se not actionable—there was nothing left for the jury to consider. 

But, my Lords, when I find that the jury awarded the appellant £1,000 damages, 
when there was, so far as I can see, no evidence, on the case presented, properly 
to instruct any damages at all, the conclusion is inevitable that if the jury were 
not merely venting their displeasure upon the respondents they were considering 
and adjudicating upon a very different case, not suggested even in the appellant’s 
evidence and in no way proved. 

That case was, as I followed learned counsel, really implicit in his argument at 
your Lordships’ Bar. It may, perhaps, thus be stated. There is a widespread 
belief, well or ill-founded, that among some gentlemen cricketers, amateur lawn 
tennis players, and other amateur athletes, including golfers, a practice obtains to 
utilise and exploit their amateur status for reward by, for example, assisting 
advertisement campaigns or pushing by the use of their name and personality the 
sale of proprietary articles, and that the respondents’ caricature was such as falsely 
to represent to the public that the appellant was one of these athletes whose 
amateur status is believed to be a mere masquerade. I cannot doubt that such an 
allegation, if made and proved, would have amounted to a serious imputation on 
the honour of the appellant, and, not being justified, might well have instructed 
exemplary damages. But there is nothing in the caricature itself to suggest all 
that or any of it. In the old days an averment that the libel was published to 
people who knew of that belief would have been essential. The legislature has 
rendered it no longer necessary to set out on the record the facts and the colloquium 
necessary to support an innuendo. They are now only matter of proof at the trial, 
but the principle remains: per Lorp Biacksurn in River Wear Comrs. v. Adamson 
(2), and see also Capital and Counties Bank v. Henty (1). 

My Lords, there was.no evidence at all adduced on this subject. None is sup- 
plied as I read it by the correspondence to which reference has been made. The 
appellant himself was the obvious witness on such a topic, and, while one may 
respect his reticence upon a matter so delicate, the gratification of a quite natural 
reserve is not to be purchased at the respondents’ expense. Had evidence on the 
subject been tendered, the limits of this alleged belief might through cross- 
examination have been set. Did it get as far as a vulgar caricature like this; did 
it go beyond a letter or a photograph, signed perhaps, and in point of attractiveness 
not more truthful than was necessary? In this matter were amateur golfers ever 
even suspect? Tt would have been interesting to ascertain the limits of the alleged 
belief. But neither the belief nor its limits were expressed or made the subject- 
matter of evidence ; and I have, I think, said enough to show that neither could 
have been within the judicial knowledge of the judge or within the worldly 
experience of a Middlesex common jury. If, therefore, this was the real case on 
big ie neers such a case was entirely beyond their competence. 
cee Rieti phages if fit for submission to them for consideration or at 

, approach also the conclusion that the respondents were 
entitled to judgment. I would dismiss the appeal. 





LORD TOMLIN.—The only question in this appeal is whether the learned trial 
judge was wrong in allowing the case to go to the jury. The law is not in doubt 
it is for the judge to determine whether the writing or picture complained of is 
capable of a defamatory meaning and in this connection it is to be observed that 
that which is prima facie innocent may become capable of a defamatory meaneds 
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by reason of the circumstances surrounding its publication. If the judge deter- 
mines that the writing or picture is capable of a defamatory meaning it is for the 
jury to say whether it is in fact defamatory. Here the thing complained of is a 
drawing in the nature of a caricature of the appellant, a well-known amateur golfer, 
with some added letterpress and other features establishing the identity of the 
person represented. Regarded in vacuo it is admittedly innocent, but the question 
remains whether it is capable of a defamatory meaning by reason of the circum- 
stances surrounding its publication. It has been published by the respondents, a 
commercial company, as part of an advertisement used for promoting the sale of 
their goods. Having regard to the evidence (apart altogether from the correspon- 
dence between the respondents and their advertising agents) it is not, in my 
opinion, possible to say that the matter complained of in the circumstances of this 
ease, and in the environment in which it appeared, might not have given rise in 
reasonable minds to the inference that the appellant had assented to this publica- 
tion. Further, there was evidence that such an inference might be harmful to the 
appellant in view of his position as an amateur golfer. Upon this view of the 
matter I think the trial judge was right in not withholding the case from the jury, 
and I agree with the motion proposed. 
Appeal allowed. 
Solicitors: Cohen & Cohen; Pritchard, Englefield & Co., for Osborne, Ward, 
Vassall, Abbott & Co., Bristol. 


[Reported by BE. J. M. Cuaptin, Esq., Barrister-at-Law.] 





Re HAYDEN. PASK v. PERRY 


[Cuancery Diyiston (Luxmoore, J.), June 14, July 16, 1931] 
[Reported [1931] 2 Ch. 333; 100 L.J.Ch. 881; 146 L.T. 303] 


Will—Real estate—Gift of real estate to a class ‘‘or their issue’’—Estate tail— 

Words of limitation—‘‘Or’’ to be read as ‘‘and.”’ 

By his will the testator bequeathed rents of some freehold property to his 
daughter C. for life, to be equally divided at her death between her issue, and, 
if no issue, ‘‘between her sisters or their issue.’’ A similar gift was made on 
the same terms to his daughter S. On his death, the testator was survived by 
four daughters, C., S., M. and E., M. being the only one to have issue. On 
a summons asking whether each of the sisters of C. and S. took estate tails 
respectively in remainder expectant on the deaths of C. and 8. in an undivided 
third part of the property and whether, on the death of any of the sisters 
without issue and without having disentailed, the undivided third in which 
she took an estate tail reverted to the testator’s estate and descended to the 
testator’s heir-at-law as on an intestacy, 

Held: (i) in construing a devise of real property to a class of persons “‘or 
their issue,’’ the words ‘‘or their issue’’ must be read as words of limitation 
and not of substitution, the word ‘‘or’’ being read as ‘‘and'’; therefore, each 
of the three sisters of C. and 8. took an estate tail in an undivided third part 
of the property of which C. and 8. were tenants for life respectively. Z 

Parkin v. Knight (1) (1846), 15 L.J.Ch. 209, followed; Re Clerke (2), [1915] 
2 Ch. 301, and Re Whitehead (3), [1920] 1 Ch. 298, distinguished ; 

(ii) on the death of any such sister without issue and without having dis- 
entailed, the undivided third or thirds in which she took an estate tail reverted 
to the testator’s estate and descended to his heir-at-law as on an intestacy. 
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Notes. As to devises of real estate to a person and his issue, see 34 Haussury’s A 
Laws (2nd Edn.) 352-853, para. 396; and for cases on the subject, see 44 Dicest 


1157-1158, 10011-10020. 


Cases referred to: ' 

(1) Parkin v. Knight (1846), 165 Sim. 83; 15 L.J.Ch. 209; 6 L.T.O.S. 450; 10 
Jur. 23; 60 E.R. 548; 44 Digest 1025, 8836. RB 

(2) Re Clerke, Clowes v. Clerke, [1915] 2 Ch. 301; 84 L.J.Ch. 807; 113 L.T. 
1105; 59 Sol. Jo. 667; 44 Digest 1025, 8840. 

(3) Re Whitehead, Whitehead v. Hemsley, [1920] 1 Ch. 298; 89 L.J.Ch. 155; 
122 L.T. 767; 36 T.L.R. 129; 44 Digest 869, 7249. 

(4) Read v. Snell (1748), 2 Atk. 642; 26 E.R. 784, L.C.; 44 Digest 869, 7250. 

(5) Harris v. Davis (1844), 1 Coll. 416; 9 Jur. 269; 63 E.R. 480; 44 Digest 424, C 
2541. 

(6) Greenway v. Greenway (1860), 2 De G.F. & J. 128; 29 L.J.Ch. 601; 45 E.R. 
570, L.JJ.; 44 Digest 979, 8344. 


Adjourned Summons. 

By his will dated Dec. 3, 1875, the testator gave and bequeathed all rents from 
his freehold property therein described unto his daughter, Charlotte Hayden, for L 
her own use and benefit and at her death to be equally divided between her issue, 
but if no issue then ‘‘between her sisters or their issue.’’ A similar gift of the 
rents of other freehold property also described in the will was made to his daughter, 
Sarah Pask, for her own use and benefit and at her death to be equally divided 
between her issue, but if no issue then ‘‘between her sisters or their issue.’’ After 
making some provision for his daughter, Mary Anne Perry, and some of her Ek 
children and giving his household furniture to Charlotte Hayden, the residue of his 
personal estate was to be paid to his daughter, Emma Perry, and he appointed 
Charlotte Hayden and Charles Woodbridge executrix and executor of his will. 

The testator died on Nov. 1, 1877, leaving his four daughters named in his will 
him surviving. Charlotte Hayden died on March 14, 1921, a spinster. Mary 
Anne Perry died on Dec. 9, 1887, Sarah Pask on July 14, 1924, and Emma Perry I 
on Sept. 11, 1911. The last three had married, Mary Anne Perry only having had 
issue, seven children, some of whom had married and had children and grand- 
children. 

The defendant, Joseph Hayden Perry, was her eldest son and heir-at-law. At 
the death of Charlotte, her sister, Sarah Pask, and five children and eighteen 
grandchildren of Mary Anne Perry were living; and since the death of Charlotte © 
two more grandchildren and two great-grandchildren of Mary were born. At the 
death of Sarah Pask five children and nineteen grandchildren of Mary Anne Perry 
were living, and since the death of Sarah Pask two great-grandchildren of Mary 
Anne Perry were born. 

This summons was taken out by the plaintiffs, the present trustees of the will 
and the present representatives of Charlotte Hayden, Sarah Pask and Emma Perry, I 
asking, first, whether the two specifically devised properties were vested on the 
statutory trusts in the plaintiffs or the public trustee; secondly, (a) whether each 
of the three sisters of Charlotte Hayden took an estate tail in remainder expectant 
on her death in one undivided third part of the first devised property; (b) whether 
each of the three sisters of Sarah Pask took an estate tail in remainder expectant 
on her death in one undivided part of the secondly devised property; and (c) I 
whether on the death without issue—and without having disentailed—of any of 
such sisters, the undivided third or thirds in which she took an estate tail reverted 
to the testator’s estate and descended to his heir-at-law as on an intestacy. If the 
court should answer those questions negatively, then the following further questions 
arose : whether, on the death of Charlotte Hayden, the first devised property 
became divisible between her sister, Sarah Pask, and the issue of her deceased 
sister, Mary Anne Perry, and the personal representatives of her deceased sister, 
imma Perry; whether, on the death of Sarah Pask, the issue of her deceased 
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sister, Mary Anne Perry, became entitled to the whole of the secondly devised 
property or whether the same became divisible between such issue and the personal 
representatives of her deceased sister, Charlotte Hayden, and the personal repre- 
sentatives of her deceased sister, Emma Perry; and those questions involved other 
questions concerning the respective interests of the children and remoter issue of 
Mary Anne Perry and the personal representatives of the other deceased sisters in 
the first and secondly devised properties respectively. 

By an order of Farwetu, J., made on April 28, 1931, in answer to the first 
question raised by the summons, it was declared that the properties were vested 
in the plaintiff trustees on the statutory trusts. The summons now came on in 
respect of the remaining questions before Luxmoorg, J. 


Hardley-Wilmot for the plaintiffs. 

Sir A. Underhill for the defendant, Joseph Hayden Perry. 

Formoy for the defendant, Mary Evelyn Sustins, representing the great- 
grandchildren. 

Horace Freeman for the defendant, Alfred W. Perry, representing the two classes 
of grandchildren living at the respective deaths of the two life tenants. 

G. Ivor Phillips for the defendant, Frederick W. 5. Timms, representing the two 
classes of grandchildren who predeceased the life tenants. 

F. E. Skone James for the defendant, Charlotte Perry, representing the two 
classes of children living at the deaths of the respective life tenants. 


Cur. adv. vult. 


July 16. LUXMOORE, J., read a judgment in which he stated the facts, and 
continued: The question to be determined is whether the words ‘‘or issue” 
appearing in the gift over are to be read as words of limitation or as words 
of substitution. In order to read them as words of limitation, it is necessary to 
read “‘or’’ as ‘‘and.’’ Counsel for the defendant Joseph Hayden Perry relied on 
a decision of Ever, J., in Re Clerke (2) in support of his contention that, on its 
true construction, the gift conferred estates tail on each of the testator’s three 
daughters in an undivided third part of the property expectant on the death of the 
tenant for life. In that case the testator, who died in 1870, gave certain freehold 
property to his son Holt Clerke for life, and directed that on his death the property 
should revert to his issue as he should by his will appoint, and in default of issue 
surviving Holt Clerke then to revert to his brother, Shadwell Henry Clerke, or his 
issue. Eve, J., held that this gift to Shadwell Henry Clerke or his issue gave to 
Shadwell an estate tail, the words being words of limitation and not of substitution. 
The real question argued in that case was whether the rules laid down in Read v. 
Snell (4), that a devise to ‘‘ ‘A’ or his heirs’ gives “‘A’’ an estate in fee simple, 
and in Harris v. Davis (5) and Greenway v. Greenway (6), that a devise to ‘‘ ‘A’ 
or the heirs of his body’’ gives ‘‘A’’ an estate tail, had been altered in the case of 
wills coming into operation since the date of the Wills Act. Eve, J., considered 
the comments in the well-known textbooks on Wits by Mr. Jarman, Mr. VAUGHAN 
Hawkins and Mr. Tueoratp, and held that, notwithstanding the force of those 
comments, and although the rule had survived the mischief it was originally forged 
to avert, and was no longer necessary, yet he was unable to hold that it did not 
survive, and, accordingly, he held that Shadwell Henry Clerke took an estate tail. 

Counsel on behalf of the defendant Mary Evelyn Sustins contended that the 
decision of Evr, J., ought not to be followed in this case, first, because SARGANT, 
J., had expressed doubts with regard to it, and, secondly, because the gift in this 
ease was different to that in Re Clerke (2). In the latter case, the gift was to one 
person or his issue, while in the present case the gift is to a class of persons or 
their issue. The case on which he relied is Re Whitehead (3). In that case, the 
testatrix, who died in 1895, gave her residuary personalty and realty, after the 
death of an annuitant, to her brothers and sister, Francis, William, John, Ellen 
and Joseph ‘‘or their heirs in equal shares and proportions.’’ The brother John 
was dead, to the knowledge of the testatrix, at the date of the will. It was 
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admitted that the words ‘‘or their heirs’? must be construed as substitutionary so A 


far as the residuary personalty was concerned. The question was imvogeriees 
should be construed differently with regard to realty. Sarcant, J., said ({1920] 


1 Ch. at p. 302): 


“Apart from authority, there could, I think, be no doubt as to the proper 
answer to give to this question. The words ‘or their heirs’ are on their plain 
primary meaning substitutionary. They can be treated as words of limitation 
only by doing violence to the language by altering the word ‘or’ into and. 
And further, the result of this alteration would be to render the three words in 
question superfluous and ineffective, since without them the words of gift are, 
under s. 28 of the Wills Act, 1837, amply sufficient to give the brothers and 
sister the fee simple or other the whole estate or interest which the testatrix 
had power to dispose of.”’ 


He went on to deal with the cases referred to before Ever, J., and with Evs, J.’s 
own decision, in Re Clerke (2), and pointed out that, in his view, the real objection 
to construing the words as words of limitation is the change of the plain meaning 
of the word “‘or’’ into ‘‘and’’ without any adequate cause as the law now stands, 
and he proceeded ({1920] 1 Ch. at p. 304): 


“To my mind this last objection is the determining one, and, with much 
deference to the view of Eve, J., I cannot help declaring my own preference 
for the view of the text-writers I have mentioned, at any rate so far as regards 
‘a devise to ‘A or his heirs.’ Had I to decide a case precisely similar to that 
before Evs, J., I might perhaps be constrained to follow his decision for the 
sake of uniformity, leaving the matter to be reconsidered now or at some future 
period by a higher tribunal. But as the matter stands it is open to me to 
follow my own opinion. And this is particularly so in the present case, because 
of two special circumstances which are present here. In the first place the 
gift here is a conjoint gift of realty and personalty. Undoubtedly the gift of 
personalty must be construed as being substitutionary, and this is a strong 
reason for construing the gift of realty in the same way. And further, one of 
the devisees mentioned in the gift was known to the testatrix to be dead at the 
date of the will, so that it is hardly possible that in this case at least the 
testatrix meant the gift to be other than substitutionary.”’ 


I appreciate the force of the criticism of Sarcant, J., but I doubt whether that 
criticism, or the decision, either in the case before Sarcant, J., or in that before 
Inve, J., really applies to the present case. In the present case the gift is to a 
class or their issue. This is certainly different from a gift to a named person or 
his issue, or to a number of named persons or their issue. The testator has pro- 
vided that, after the death of Charlotte and a failure of her issue, the freehold 
property is to be equally divided between her sisters or their issue. He has not 
said what is to be done when a sister dies without issue. Take the events that 
happened : one sister had issue, the others had no issue; the testator does not say 
that the issue are to take such shares as their parents would have taken. There 
is nothing to suggest how the issue are to take inter se. Quite apart from the rule 
discussed by Evn, J., and SarGANT, J., in the cases to which I have referred, it 
seems to me that there is, in the present case, an obvious reason why ‘‘or’’ should 
be read as “‘and,’’ for by so doing you make sense of the words. 

I think the case is really covered by the decision in Parkin v. Knight (1). In 
that case, the gift was of the testator’s residuary estate, which consisted of realty 
and personalty, to his brother, Ephrahim, to assist him in bringing up his nephews, 
and, when the youngest nephew attained twenty-one, the testator directed that the 
property was to be equally divided amongst his nephews, or their lawful issue, share 
and share alike. SHapwetn, V.-C., held that each nephew took an estate tail in 
an undivided fourth part. I hold that, on the true construction of the testator's 
will, each of the three sisters of Charlotte took an estate tail in an undivided third 
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share of the freehold property of which the testator’s daughter, Charlotte, was 
tenant for life. , 

The will also contained a devise of further freehold property to the testator's 
daughter, Sarah Hayden, for life, with remainder to her issue, and, in default of 
issue, he directed that that property was to be divided between “her sisters or 
their issue.’ The same construction must be applied to this gift, and I conse- 
quently hold that each of the three sisters of Sarah Hayden took an estate tail in 
an undivided third share of the freehold property of which the testator’s daughter, 
Emma Hayden, was tenant for life; and, lastly, that, on the death, without issue— 
and without having disentailed—of any of such sisters, the undivided third or thirds 
in which she took an estate tail, reverted to the testator’s estate and descended to 
his heir as on an intestacy. 

Solicitor: Thomas Vincent Howells. 


[Reported by A. W. Cuasrer, Esq., Barrister-at-Law.] 





SLINGSBY?AND OTHERS v. DISTRICT BANK, LTD. 


[Court or Apprat (Scrutton, Greer and Romer, L.JJ.), November 17, 18, 19, 20, 
30, 1981] 


[Reported [1932] 1 K.B. 544; 101 L.J.K.B. 281; 146 L.T. 377; 
48 T.L.R. 114; 37 Com. Cas. 39] 


Bank—Duty to customer—Duty of customer to bank—Blank space left in cheque 
after name of payee—Insertion by X in space of ‘‘per [X’s firm]’’—Endorse- 
ment in name of payee only—Payment into account of company to which X 
indebted—‘‘ Material alteration’’—Proper form of endorsement—Represen- 
tation by customer of authority in X—Bills of Exchange Act, 1882 (45 & 46 
Vict., c. 61), ss. 60, 64 (1), 79, 80. 


The plaintiffs were the executors of one H.T., deceased, and were customers 
of, and had an account with, the defendant bank. J.C. was the senior partner 
of C. & P., the firm of solicitors acting for the executors. At a meeting, at 
which J.C. was present, the executors decided to invest £5,000 in war loan. 
A cheque was made out in the handwriting of J.C. in favour of a firm of stock- 
brokers ‘‘or order,’’ and crossed generally. A space was left between the name 
of the firm and the words ‘‘or order.’’ The cheque was signed by the three 
executors present, and J.C. was directed to dispatch it to the stockbrokers. 
J.C. took the cheque, and, after obtaining the signature of a fourth executor, 
inserted the words ‘‘per C. & P.’’ between the payees’ name and the words 
“‘or order.’’? He then endorsed the cheque ‘‘C. & P.’’ and paid it into the W. 
Bank, Manchester, to the account of a company of which he was chairman and 
to which he was indebted. The cheque was credited to the company’s account. 
In due course it was passed through the clearing house, and the defendant bank 
credited to the W. Bank and debited to the plaintiffs’ account the amount of it. 
Before these events, some thirty cheques, signed by the plaintiffs, which had 
been filled up in the handwriting of J.C., had been presented to the defendant 
bank and duly paid. In an action by the plaintiffs claiming from the defendant 
bank damages for the conversion of the cheque, negligence, and breach of duty, 

Held: (i) the alteration in the cheque was ‘‘not apparent’’ within the mean- 
ing of the proviso to s. 64 (1) of the Bills of Exchange Act, 1882, but the 
W. Bank were not holders in due course, as they were negligent in making no 
inquiries why a cheque payable to a firm of stockbrokers ‘‘per C. & P."’ was 
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paid into the private account of a company of which J.C. was chairman; sr A 
cheque had been “materially altered’? within the body of the subsection; and, 
therefore, the cheque had been avoided ; 

(ii) the cheque was not properly endorsed: the endorsement, assuming the 
cheque was valid, should have been the name of the London stockbrokers ~ per 

ro Or &-Es 5 

, (iii) the defendant bank was not protected by the proviso to s. 79 of the Act B 
since that section referred only to an addition to or alteration of the crossing 
of a cheque. 

(iv) it was not ‘‘a usual precaution to prevent forgery’’ (see observation of 
Lorp Finuay in London Joint Stock Bank v. Macmillan (1), [1918] A.C. at 
p- 789) for a customer drawing a cheque to fill up the space before or after the | 
name of the payee, and, therefore, there had been no breach of duty by the C 
plaintiffs towards the defendant bank in this respect: observation of Lorp 
Frintay in London Joint Stock Bank v. Macmillan (1), [1918] A.C. 789, 
applied ; 

(v) the plaintiffs had not represented to the defendant bank that J.C. had 
any authority to act as he did, and, therefore, the case did not come within 
the rule laid down in Lickbarrow v. Mason (2) (1787), 2 Term Rep. 63, that D 
‘“herever one of two innocent persons must suffer by the acts of the third, he 
who has enabled such third person to occasion the loss must sustain abies 

(vi) the act of J.C. did not come within the scope of his authority from the 
plaintiffs, either actual or ostensible, so as to make the plaintiffs liable for his 
acts : Lloyd v. Grace, Smith & Co. (3), [1912] A.C. 716, applied ; 
and, therefore, the plaintiffs were entitled to succeed. . E 

Per Greer, L.J.: The defendant bank was not protected by s. 60 of the Act 
of 1882, for that section had no application to the present case since the defect 
in the cheque which rendered it invalid was on the face of the cheque and not 
merely in the endorsement; nor was the bank protected by s. 80 of the Act of 
1882, for that section only applied where the true owner of the cheque was 
somebody other than the drawer, and it did not apply to a cheque which had I 
been avoided by a material alteration before its issue. 


Notes. Considered: Arab Bank, Ltd. v. Ross, [1952] 1 All E.R. 709; Marquess 
of Bute v. Barclay’s Bank, Ltd., [1954] 3 All E.R. 365. Referred to: Mercantile 
Bank of India, Ltd. v. Central Bank of India, Ltd., [1938] 1 All E.R. 52; Uxbridge 
Permanent Building Society v. Pickard, [1939] 2 All E.R. 344. ( 

As to the duty of and protection to bankers in collecting and paying cheques, see 
2 Hanspury’s Laws (8rd Edn.) 176 et seq., and for cases see 3 Dicrst 201 et seq. 
For Bills of Exchange Act, 1882, see 2 Hatspury’s Sratrutrs (2nd Edn.) 505. 


Cases referred to: 

(1) London Joint Stock Bank, Ltd. v. Macmillan, [1918] A.C. 777; 119 E Fes is 
387; 34 T.L.R. 509; 62 Sol. Jo. 650, H.L.; 8 Digest 76, 159. 

(2) Lickbarrow v. Mason (1787), 2 Term Rep. 63; 6 Hast, 20, n.; 100 E.R. 35; 
reversed sub nom. Mason v. Lickbarrow (1790), 1 Hy. Bl. 357, Ex. Ch.; 
reversed and venire de novo awarded sub nom. Lickbarrow v. Mason (1793), 
4 Bro. Parl. Cas. 57, H.L.; 6 Digest 456, 2911. . 

(8) Lloyd v. Grace, Smith & Co., [1912] A.C. 716; 81 L.J.K.B. 1140; 107,47. 
531; 28 T.L.R. 547; 56 Sol. Jo. 723, H.L.; 1 Digest 595, 2284. . 

(4) Slingsby v. Westminster Bank, Ltd. (No. 2), [1931] 2 K.B. 583; 101 
L.J.K.B. 291, n.; 146 L.T. 89; 47 T.L.R. 1; 86 Com. Cas. 61; Digest Supp. 

(5) A. L. Underwood, Ltd. v. Bank of Liverpool and Martins, Same v. Barclays 
Bank, [1924] 1 K.B. 775; 93 L.J.K.B. 690; 181 L.T. 271; 40 T.L.R. 302; 
68 Sol. Jo. 716; 29 Com. Cas. 182, C.A.; Digest Supp. 

(6) Lloyds Bank v. Chartered Bank of India, Australia and China, [1929] 1 K.B. 


40; 97 L.J.K.B, 609; 189 L.T. 126; 44 T.L.R, 534; 88 Com. Cas. 806, C.A.; 
Digest Supp. j ' 


. 


a | 


C.A.] SLINGSBY v. DISTRICT BANK 145 


(7) Reckitt v. Midland Bank, Ltd. (1930), The Times, November 25, 1980; on 
appeal, sub nom. Midland Bank, Ltd. v. Reckitt, [1933] A.C. 1; 102 
L.J.K.B. 297; 148 L.T. 374; 48 T.L.R. 271; 76 Sol. Jo. 165; 37 Com. Cas. 
202; Digest Supp. 

(8) Slingsby v. Westminster Bank, Ltd., [1931] 1 K.B. 173; 100 L.J.K.B. 195; 
144 L.T. 369; 47 T.L.R. 1; 86 Com. Cas. 54; Digest Supp. 

(9) Morison v. London County and Westminster Bank, Ltd., [1914] 3 K.B. 356; 
83 L.J.K.B. 1202; 111 L.T. 114; 380 T.L.R. 481; 58 Sol. Jo. 453; 19 
Com. Cas. 278, C.A.; 3 Digest 230, 631. 

(10) Farquharson Bros. & Co. v. King & Co., [1902] A.C. 325; 71 L.J.K.B. 667; 
86 L.T. 810; 51 W.R. 94; 18 T.L.R. 665; 46 Sol. Jo. 584, H.L.; 1 Digest 
877, 828. 


Appeal from a decision of Wricut, J., sitting without a jury. 

The plaintiffs were the executors of one Harry Turner deceased, and as such 
had an account with the defendant bank. They employed as solicitors in the 
affairs of the estate a firm of Cumberbirch and Potts, the senior partner being 
James Cumberbirch, who, until the matters now in question occurred, was a man 
of good reputation in his profession. The executors met from time to time to 
decide on the administration of the affairs of the trust. On Dec. 4, 1929, at such 
a meeting, they decided to invest £5,000 in war loan, and a cheque for that amount 
was, at the meeting, drawn on their instructions in the writing of Cumberbirch in 
favour of a firm of London stockbrokers, John Prust & Co., who were to be in- 
structed by Cumberbirch to purchase this stock; it was signed that day by three 
of the executors, and next day by the fourth, Mrs. Slingsby, and crossed generally. 
When so signed, the payees were John Prust & Co. There was a space, not filled 
up in any way, between that name and the printed words ‘‘or order.’’ On Dec. 5 
Cumberbirch, instead of posting the cheque to the brokers after Mrs. Slingsby had 
signed it, altered it, writing after the payee’s name, John Prust & Co., the words 
“per Cumberbirch and Potts.’’ None of the executors either knew of or authorised 
or assented to that alteration. There was a full stop after the name of the payees, 
and in the writing of the added words there was a slight slope. The cheque as 
originally drawn and with the alteration was all in the writing of Cumberbirch, 
except the signatures of the drawers. Cumberbirch then took the cheque to the 
Westminster Bank at Manchester, filled in a paying-in slip, signing it ‘‘James 
Cumberbirch,’’ and paid it into the account at that bank of the Palatine Industrial 
Finance Co., of which he was chairman, and to which he was indebted, as being a 
payment on his own private account. The cheque was endorsed by him ‘‘Cumber- 
birch and Potts.’’ The Westminster Bank, without any demur, accepted the 
cheque, and credited the company’s account, who drew against it before it was 
cleared. The cheque was passed through the Manchester Clearing House, and 
credited to the Westminster Bank by the defendant bank, who debited it to the 
plaintiffs’ account. Neither the cheque nor any proceeds of it went to John Prust 
& Co., who never received the instructions which the plaintiffs directed Cumber- 
birch to send them, and, indeed, knew nothing about the matter at all. The 
plaintiffs did not receive any scrip, but assumed that the matter had gone through 
correctly till March, 1930, when Cumberbirch’s dishonesty was discovered. He 
had absconded, and had not been heard of since. Before the date of the presen- 
tation of this cheque to the defendant bank, about thirty cheques signed by the 
plaintiffs, but filled up in the handwriting of Cumberbirch, had been presented to 
the defendant bank and duly paid. Each of these cheques had been drawn in 
favour of a named payee, with no addition after the name. 

On May 8, 1930, the plaintiffs issued a writ against the Westminster Bank. The 
action was tried by. Frnnay, J., at Manchester Assizes, and he held that the plain- 
tiffs could not recover the £5,000 from the Westminster Bank—not for conversion 
of the cheque because, by reason of the material alteration, it was not a valid 
cheque, but mere waste paper; not for conversion of £5,000, because there was no 


146 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


conversion of any money belonging to the plaintiffs; and not for money had and 
received, because the money was not the money of the plaintiffs. ‘Fintay, J., also 
held, though he stated that in his view the question of negligence did not arise, that 
the Westminster Bank had acted without negligence, and so were protected by the 
terms of s. 82 of the Bills of Exchange Act, 1882 (Slingsby and others v. West- 
minster Bank, Ltd. (No. 2) (4)). 

The plaintiffs did not appeal against this decision, but issued a writ against 
the defendant bank claiming to be relieved from having the cheque debited 
to their account. They contended that the payment of the cheque was un- 
lawful and made without their authority; that it had been made in disregard 
of an irregular endorsement; and that the defendant bank had been guilty 
of conversion, or, alternatively, of negligence. The defendant bank called expert 
evidence that the form ‘‘Pay A per B’’ was used on a cheque when a limited 
liability company, at the request of a shareholder, paid a dividend by cheque to 
the shareholder’s bank; also where a solicitor was acting in a transaction for the 
sale of real property; in payment of rates; in connection with underwriters; and 
in taking up bills of lading. The witnesses expressed a view that for a cheque 
drawn ‘‘Pay A per B”’ the endorsement ‘‘B’’ was sufficient. This view was con- 
trary to that stated in ‘‘The Journal of the Institute of Bankers’’ (December, 1930, 
at p. 270). Wrrenr, J., gave judgment for the plaintiffs, holding (i) that there 
had been a material alteration of the cheque within the meaning of s. 64 (1) of 
the Bills of Exchange Act, 1882, and that the alteration was a forgery; (ii) that the 
endorsement was not a proper endorsement of the cheque as it was when altered; 
(iii) that in leaving a space between the name of the payees and the words “‘or 
order,’’ without drawing a line therein, the plaintiffs had not been guilty of any 
breach of duty as customers towards the defendant bank; and (iv) that the plaintiffs 
could not be held liable for the fraud of their agent, Cumberbirch, for he did not 
act within the scope of his authority, actual or ostensible, and that in any case, as 
the act was one of forgery, it must be outside the scope of that authority. The 
defendant bank appealed. 

The Bills of Exchange Act, 1882 (45 & 46 Vict., c. 61), provides : 


“Section 60: When a bill payable to order on demand is drawn on a banker 
and the banker on whom it is drawn pays the bill in good faith and in the 
ordinary course of business, it is not incumbent on the banker to show that 
the endorsement of the payee or any subsequent endorsement was made by or 
under the authority of the person whose endorsement it purports to be, and 
the banker is deemed to have paid the bill in due course, although such endorse- 
ment has been forged or made without authority.”’ 

‘Section 64: (1) Where a bill of acceptance is materially altered without the 
assent of all parties liable on the bill, the bill is avoided, except as against a 
party who has himself made, authorised, or assented to the alteration, and 
subsequent endorsers: Provided that where a bill has been materially altered, 
but the alteration is not apparent and the bill is in the hands of a holder in 
due course, such holder may avail himself of the bill as if it had not been 
altered and may enforce payment of it according to its original tenour. (2) In 
particular the following alterations are material, namely, any alteration of the 
date, the sum payable, the time of payment, the place of payment, and, where 
a bill has been accepted generally, the addition of a place of payment without 
the acceptor’s assent.”’ 

‘Section 79: (1) Where a cheque is crossed specially to more than one 
banker, except when crossed to an agent for collection being a banker, 
the banker on whom it is drawn shall refuse payment thereof. (2) Where the 
banker on whom a cheque is drawn which is so crossed nevertheless pays 
the same, or pays a cheque crossed generally otherwise than to a banker, or if 
crossed specially otherwise than to the banker to whom it is crossed, or his 
agent for collection being a banker, he is liable to the true owner of the cheque 
for any loss he may sustain owing to the cheque having been so paid. Pro- 
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vided that where a cheque is presented for payment which does not at the 
time of presentment appear to be crossed, or to have had a crossing which has 
been obliterated, or to have been added to or altered otherwise than as 
authorised by this Act, the banker paying the cheque in good faith and without 
negligence shall not be responsible or incur any liability, nor shall the payment 
be questioned by reason of the cheque having been crossed, or of the crossing 
having been obliterated or having been added to or altered otherwise than aa 
authorised by the Act, and of payment having been made otherwise than to a 
banker or to the banker to whom the cheque is or was crossed or to his agent 
for collection being a banker, as the case may be.”’ 

“Section 80: Where the banker on whom a crossed cheque is drawn, in good 
faith and without negligence pays it, if crossed generally, to a banker, and if 
crossed specially, to the banker to whom it is crossed, or his agent for collec- 
tion being a banker, the banker paying the cheque, and if the cheque has come 
into the hands of the payee, the drawer shall respectively be entitled to the 
same rights and be placed in the same position as if payment of the cheque 
had been made to the true owner thereof.’’ 

‘Section 91: (1) Where, by this Act, any instrument or writing is required 
to be signed by any person, it is not necessary that he should sign it with his 
own hand, but it is sufficient if his signature is written thereon by some other 
person by or under his authority.”’ 


Cyril Atkinson, K.C., and W. Gorman for the bank. 
Laski, K.C., Gandy and G. Corderoy for the plaintifts. 

Cur. adv. vult. 
Noy. 30. The following judgments were read. 


SCRUTTON, L.J.—The executors of Harry Turner (deceased) brought an action 
against the District Bank, Ltd., where the executors’ account was kept, to recover 
£5,000 in respect of a cheque dated Dec. 4, 1929, which they alleged to be wrong- 
fully debited to their account. Wricut, J., gave judgment in their favour and 
the bank appeals. Many points were raised on the appeal. One was as to the 
effect of a description of payee, which may be typified as ‘‘Pay A per B,’’ on the 
liability of the bank as to the endorsement required, and the bank’s duty of inquiry. 
The executors first brought an action against the Westminster Bank, the collecting 
bank, which Frnuay, J., decided against the executors on grounds appearing 
in his judgment, to which I shall have to refer hereafter. The executors did not 
appeal against this decision. We were told that, the estate being largely devised 
in favour of charities, the Charity Commissioners had to be consulted, and the 
Attorney-General’s department directed that no appeal should be brought, as an 
action could be brought against the present defendants, the paying bank. 

The immediate facts are few and not in dispute. The executors had as their 
solicitors a firm of Cumberbirch and Potts, the firm and its senior partner, Mr. 
Cumberbirch, being of the highest local repute. Mr. Cumberbirch and his clerk 
from time to time drew forms of cheque for the executors to sign. All these 
cheques had been drawn in favour of a named payee with no addition following 
his name. Some of them had the blank following the name of the payee filled with 
a line so as to prevent addition. The great majority of the cheques had no such 
line. In December, 1929, the executors had money to invest, and determined to 
invest £5,000 in war loan through well-known brokers, John Prust & Co. Cumber- 
birch filled in a form of cheque, ‘‘Pay John Prust & Co.,’’ leaving a blank after the 
name of this payee. He obtained the signatures of three executors on Dec. 4 and 
of the fourth on Dec. 5. He then fraudulently inserted after the name of the payee 
the addition ‘‘per Cumberbirch and Potts.’’ This addition was, of course, in the 
same writing and undistinguishable from the description of the payee. I am satis- 
fied there was no ‘‘apparent alteration’’ of the cheque as originally signed. The 
two things suggested as pointing to alteration were the full stop after the name of 
the original payee, and a slight slope in the writing of the addition, both facts, in 
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my opinion, too minute to be noticed on reasonable inspection. anapwaaberec 
at the Westminster Bank a private account, and an account of a company of whic 
he was chairman, the Palatine Industrial Finance Co., Ltd., which on Dec. 5 had 
a small credit balance of about £49. On the afternoon of Dec. OF Cumberbirch 
brought to the Westminster Bank the altered cheque and a paying-in slip. ree 
cheque was endorsed ““Gumberbirch and Potts,’’ no reference being made to John 
Prust & Co. The paying-in slip was, 

Finance Co., Ltd. Current account.’’ Cheques were drawn on this account on 
December 5 and 6 for about £565, and on Dec. 7 the plaintiffs’ cheque, having 
been cleared, was paid by the District Bank to the Westminster Bank. Were it 
not that Firnuay, J., has held that the Westminster Bank were not negligent in 
making no inquiries as to why a cheque for a large amount apparently destined for 
John Prust & Co. through the medium of Cumberbirch and Potts was paid into 
the private account, not of that firm, but of a company of which Cumberbirch was 
chairman, I should be clearly of opinion that it could not be argued that the West- 
minster Bank were not negligent: see Slingsby v. Westminster Bank (No. 2) (4). 
I am of opinion, following the principles laid down in Underwood, Ltd. v. Bank of 
Liverpool and Martins (5), Lloyd’s Bank v. Chartered Bank of India, Australia 
and China (6), and the recent decision of this court in Reckitt v. Midland Bank (7), 
now under appeal to the House of Lords, that the Westminster Bank were negli- 
gent, and were not, therefore, holders in due course because they allowed Cumber- 
birch, and the Palatine company, to draw against the cheque before it was cleared. 
The cheque was presented to the District Bank with its endorsement ‘‘Cumberbirch 
and Potts’? and paid. Cumberbirch presently bolted; this and other frauds were 
discovered and this action started in the circumstances already stated. Cumber- 
birch also paid a dividend warrant signed by one of the executors into his private 
account at the Westminster Bank on Jan. 16, 1930. This did lead to inquiries by 
the bank, but only inquiries of Cumberbirch who told a quite untrue story that it 
was the repayment of money that the executor owed him. Again, Fintay, J., 
found there was no negligence on the part of the bank, and again I should entirely 
disagree with him: see Slingsby and others v. Westminster Bank (8). 

A quantity of banking evidence was called about the form ‘Pay A per B,”’ 
endorsed ‘‘B,’’ and the banking witnesses said the endorsement was quite proper. 
It appears that such a form is commonly used when a company at the request of 
its shareholder pays a dividend by cheque to the shareholder’s bank. The form 
of such a cheque is not seen by the shareholder, and the bank is, of course, above 
suspicion. It was said also to be used where a solicitor was acting in a property 
transaction; in payment of rates; in connection with underwriters; and in taking 
up bills of lading. I personally have some experience with the two latter classes 
of transaction, and I can only say that I cannot remember ever having seen such 
a description of a payee before, and I gather that the two other members of the 
court share my experience. I am sure the form is not one generally used except 
in payment of dividends to banks. One of the banking witnesses, Mr. Hyde, said: 
‘“T do not think I have seen a cheque made out in this manner while I was at the 
counter.’’ It is not suggested that the executors authorised this form, and its 
only importance is on the point, what endorsement such a description of payee, 
“A, per B,’’ requires. On this all the banking witnesses said that an endorsement 
‘“‘B”’ was sufficient; one of them said ‘‘A’’ would be ‘‘a nominal payee,’’ but was 
unable to explain what he meant by that expression. When asked whether, if B 
endorsed over to C, C would be able to sue A, they appeared unable to answer. 
They did agree that the form showed that it was intended that the amount of the 
cheque was intended to get to A, but through the medium of B. The witnesses 
were unanimous in their opinion, and when confronted with the opinions published 
by the Institute of Bankers in their official handbook, all they said was that those 
answers were wrong. I myself should take the view taken by Sm James Pager 
(Pacer’s Law or Banxina, 4th Edn. at p. 251) that the proper form of endorsement 
should be ‘‘A, per pro B,’’ meaning “‘I, B, sign A’s name by his procuration or 
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A authority.’’ Section 91 of the Bills of Exchange Act, 1882, appears to me to show 
that the signature of any relevant party to the bill, such as a payee or endorsee 
should be on the bill, though it may be placed there by an agent who has A’s 
authority, and should state his authority, if he wishes to escape personal liability 
to subsequent endorsees as distinct from liability on warranty. This point was not 
pleaded in the first case before Fryuay, J., and he does not deal with it. I should 

B - that Finnay, J., does dismiss the earlier action on the ground stated in these 
erms : 


“It was submitted by counsel for the defendant bank that the action, however 
put, was entirely misconceived. Whatever may be the rights, so it was 
argued, of the plaintiffs against their own bank, who have debited them, they 

econ have no right to recover against the defendants—not in conversion of the 
cheque because the cheque was, by reason of the alteration, a mere valucless 
piece of paper; not in conversion of £5,000 because there was no conversion of 
any money of the plaintiffs; not for money had and received because the money 
was not the money of the plaintiffs. I have come to the conclusion that this 
submission is right and ought to prevail. It seems clear that the document, 

D when it came into the hands of the defendant bank, was not a valid cheque at 
all. It had been avoided by the material alteration made in it. This being so, 
it seems to me that no action can be brought upon it against the defendants. 
They have not dealt either with a cheque or the money of the plaintiffs, and on 
this short ground I think this action must fail’’: 


Slingsby and others v. Westminster Bank (No. 2) (4) ({19381] 2 K.B. at p. 585). 
E I cannot understand this. There are, of course, difficulties as to how in law one 
should deal with money claimed by a customer from a bank because that bank has 
collected it from the customer’s bank on a document which does not authorise 
such collection, but I thought that all those difficulties had been settled by the 
decision in Morison v. London County and Westminster Bank (9), followed by this 
court in Underwood, Ltd. v. Bank of Liverpool and Martins (5), in Lloyds Bank v. 
F Chartered Bank of India, Australia and China (6), and in Reckitt v. Midland 
Bank, Ltd. (7), now under appeal to the House of Lords. Slingsby and others v. 
Westminster Bank (No. 2) (4) was, in my opinion, wrongly decided and should not 
be followed by any court in preference to these decisions of the Court of Appeal. 
But the legal result on these facts begins earlier than endorsment. This cheque, 
having been signed by the executors in a form which gave Cumberbirch no rights, 
G was fraudulently altered by Cumberbirch before it was issued, and, it was not 
disputed, altered in a material particular by the addition of the words ‘‘per Cumber- 
birch and Potts.’’ The cheque was thereby avoided under s. 64 of the Bills of 
Exchange Act, 1882. A holder in due course might not be affected by an alteration 
not apparent, such as this alteration. But counsel for the District Bank did not 
contend that the Westminster Bank were holders in due course, and I am clear 
H they were not. They could not, therefore, justifiably clairh on the District Bank, 
and the cheque when presented to the District Bank was invalid, avoided—a worth- 
less bit of paper, which the District Bank was under no duty to pay. This in- 
validity comes before any question of endorsement. Secondly, I am of opinion, as 
already stated, that, if valid, the cheque was not properly endorsed. The endorse- 
ment should have been ‘‘John Prust & Co. per pro Cumberbirch and Potts.’’ Any 
I attempt to prove a custom failed; the Bankers’ Institute opinions show that the 
custom was not universal; there was no satisfactory evidence that the custom was 
known to business men outside the banking world, or that it was usual except in 
the case of dividend warrants paid to banks. 
The defendant bank endeavoured to argue that the wording of s. 79 of the Act, 
“or to have been added to or altered otherwise than as authorised by this Act,”’ 
protected them. The wording is clumsy, but, in my opinion, the section only 
refers to additions to or alterations of the crossing. The wording of s. 78, and the 
later words of s. 79, make this clear. I agree with the view on this point expressed 
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by Sm James Pacer at p. 225 of his work on the Law or Banxina (4th Edn.). 
The protection given by ss. 80 and 82 is excluded, in my opinion, by the fact that 
the alteration has made the paper a null and void document, no longer a cheque. 

There remains the contention that the plaintiffs by their negligence in not draw- 
ing a line in the blank after the payee’s name have enabled the fraud to be com- 
mitted and cannot recover. Lorp Frnuay’s definition in London Joint Stock Bank 
v. Macmillan (1) ([1918] A.C. at p. 789) of the relation between banker and 
customer is that ‘‘the customer is bound to take usual and reasonable precautions 
to prevent forgery,’’ the particular usual and reasonable precaution in that case 
being to leave no opportunity for adding to the amount of money stated either in 
words or figures. I am satisfied that it is not at present a “‘usual precaution”’ to 
draw lines before or after the name of the payee. If this sort of case becomes 
frequent, it may become a ‘‘usual precaution,’ but no banking witness had ever 
heard of a case like this before. The suggestion, in the words of AsHurst, J., in 
Lickbarrow v. Mason (2), 

‘‘that wherever one of two innocent persons must suffer by the acts of a third, 

he who has enabled such third person to occasion the loss must sustain it’’ 


(2 Term Rep. at p. 70), is advanced. The answer is that given by Lorp LinDLEY 
in Farquharson Bros. & Co. v. King & Co. (10) ([1902] A.C. at p. 342) that the 
word ‘‘enabling’’ here can only apply where such party has in some way held out 
or represented the third person as having authority to do the acts complained of. 
In the present case, the plaintiffs have done nothing to represent to either bank 
that Cumberbirch had any authority to act as he did. This supposed maxim has 
been unsuccessfully put forward in each of the last three cases where Lord Terring- 
ton has robbed Sir Harold Reckitt. Lastly, it was said that the decision of the 
House of Lords in Lloyd v. Grace, Smith & Co. (8) protected the defendants. I 
understand that to be a case of a servant or agent using ostensible authority to do 
a certain class of acts for his employer, who acts for his own benefit, with no notice 
to the person injured of his wrongful action. In the present case, as far as the 
Westminster Bank was concerned there was no ostensible authority and there was 
notice putting that bank on inquiry; as far as the defendant bank was concerned 
there was no ostensible authority. 

I have expressed my judgment in my own words having regard to the exhaustive 
arguments addressed to us.” I might, however, have been content to adopt the 
careful judgment of Wricut, J., with which I substantially agree. The appeal 
must be dismissed with costs. 


GREER, L.J.—I need not repeat the facts proved at the trial of this action. 
The effect of the evidence may be sufficiently summarised as follows: (i) The 
plaintiffs never signed any document which was in fact a mandate to the bank to 
pay the cheque if it was endorsed by Cumberbirch and Potts and presented to the 
defendants through a bank. (ii) The immediate parties to the cheque when drawn 
were the plaintiffs, Messrs. Prust & Co., if and when they received the cheque, and 
the bank, if and when it was presented to them for payment. (iii) The cheque 
never came into the hands of Messrs. Prust & Co. or of anyone having authority to 
act for them. (iv) Before presentation through the Westminster Bank to the 
defendant bank the cheque as signed was fraudulently altered in a material respect 
by Cumberbirch. (v) Between the time when it was signed by the plaintiffs and 
the time when it was presented by the Westminster Bank to the defendant bank it 
had never got into the hands of a holder in due course. Cumberbirch and Potts 
clearly were not holders in due course, and it was expressly admitted by counsel 
in their argument for the defendants that the Westminster Bank had not become 
holders in due course. 

The plaintiffs, never having in fact authorised the addition of the words “per 
Cumberbirch and Potts,’’ or in any way authorised payment to Messrs. Cama 
birch and Potts, or to any bank receiving the proceeds on behalf of Messrs 
Cumberbirch and Potts, cannot be held bound to recognise the payment oniéal 
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there is something in the Bills of Exchange Act, 1882, or the general law, which 
prevents them from relying on the contention that they never authorised the 
defendant bank to pay the £5,000 to, or on the order of, Cumberbirch and Potts. 
It appears at one time to have been contended that s. 60 of the Bills of Iixchange 
Act, 1882, protected the defendant bank, but it seems clear that that section has 
no application to this case, because the defect in the cheque which rendered it 
invalid was on the face of the cheque and not merely in the endorsement. Under 
the provision of s. 64 of the Act the cheque was rendered void except as therein 
stated. The proviso to that section does not protect the defendant bank, because, 
if the cheque was restored to its original tenor, the bank clearly could not sue the 
drawers on it. With regard to the proviso to s. 79 I agree with, and need not 
repeat, the opinion as to the effect of this proviso stated in the judgment of 
Waiacut, J., and in the judgment of Scrurron, L.J. The question whether gs. 80 


applies to protect the defendant bank in this case is one of some difficulty. The 
section is as follows: 


‘“Where the banker on whom a crossed cheque is drawn, in good faith and 
without negligence pays it, if crossed generally, to a banker, and if crossed 
specially, to the banker to whom it is crossed, or his agent for collection, being 
a banker, the banker paying the cheque, and, if the cheque has come into the 
hands of the payee, the drawer, shall respectively be entitled to the same rights 
and be placed in the same position as if payment of the cheque had been made 
to the true owner thereof.’’ 


In the first place s. 80 only applies to a case where the true owner ig somebody 
other than the drawer, and in the second place I think that it does not apply to a 
cheque which has been avoided by a material alteration before its issue. 

It is indisputable since the decision in London Joint Stock Bank, Ltd. v. Mac- 
millan (1) that a customer owes to his bank a duty to exercise reasonable care in 
drawing cheques which he issues to a payee or bearer, and as Scrurron, L.J., 
points out, Lorp Fintay lays down that the test as to what care is required by law 
of a customer depends upon the answer to the question whether he has taken 
usual and reasonable precautions to prevent an unauthorised and material alteration 
of the cheque. In the present case a practice amongst bankers was proved that 
cheques were in certain cases drawn payable to one person ‘‘per’’ another person, 
and that in those cases the cheques were paid by banks when endorsed in the name 
of the latter person. Alterations to cheques by utilising spaces left by the drawer 
for the purposes of increasing the amount appearing on the face of the cheque are 
not uncommon. A reasonably careful drawer of a cheque observing blank spaces 
which would provide an opportunity of increasing the amount to any person hand- 
ling the cheque who was sufficiently dishonest to commit a fraud would rightly be 
held to be guilty of want of reasonable care towards the bank, and he would be 
equally guilty of want of reasonable care if he signed the cheque without looking 


to see whether there were such blanks in it. I am not satisfied that a reasonably 


careful person drawing a cheque, knowing nothing about the practice of bankers 
among themselves to honour cheques in the form in which this cheque was when 
presented, would be guilty of the want of care required of a reasonably careful 
customer towards his bank. Whether there was such want of care in this particular 
case is a question of fact, and I agree with the learned judge, and with my brethren, 


that no breach of duty towards the bank was established by the evidence. I also 


agree with the opinion expressed by Wricur, J., in his judgment with regard to 
the wider protection of the bank against anything that might happen to the cheque 
before presentation, which commended itself to Lorp Suaw, as appears in his 
speech in London Joint Stock Bank, Ltd. v. Macmillan (1). ; 
The only point remaining to be considered is whether the defendants are entitled 
to succeed on the ground that, though the plaintiffs did not authorise the addition 
made to the cheque by Cumberbirch, they are liable on the doctrine of holding out, 
for the same reasons that a solicitor was held liable for the fraudulent acts of his 
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clerk in Lloyd v. Grace, Smith & Co. (8). I think this defence fails also. It is 
not part of the usual business of solicitors to write their clients’ cheques, still less 
to alter them after they have been written. Livery time a solicitor draws a cheque 
for signature he gets a particular authority to do a particular act. He does not 
draw his employer's cheques because that is within the apparent authority of 
solicitors generally, and indeed the argument before us was not based on this 
ground, but on the ground that the writing of the words ‘‘per Cumberbirch and 
Potts’’ was in fact the writing of Cumberbirch, who had written the words as they 
were when the cheque was signed, and the fact that they were added after signature 
was not apparent. The point is not one about which much can be said, but it 
seems to me to be impossible to hold that if I authorise a man to write out a 
document for me, it is, therefore, within his apparent authority to add something 
which alters the effect of that document. The act of writing the cheque is a 
mechanical act which is unimportant until the cheque is signed. I do not think 
there is any holding out to the bank that all the words on the cheque were written 
before the signature, or with the authority of the plaintiffs. Further, assuming 
that the plaintiffs are bound by the document as altered, I agree with Wricat, J., 
for the reasons stated in his careful judgment, that the endorsement was ineffective, 
and that the defendants cannot rely upon the payment made to an endorsee who 
is some person other than the payee. It seems to me that if the cheque had been 
signed in the form in which it was when altered, the plaintiffs could still say to 
the bank: ‘‘We never requested you to pay the sum in question, £5,000, to anyone 
except Messrs. Prust & Co. personally, or to Messrs. Prust & Co. endorsing the 
cheque by themselves or their duly authorised agent. Messrs. Prust & Co. did not 
come for the money, nor was the cheque endorsed by them or in their name by 
Cumberbirch and Potts acting as their agents.’’ For these reasons, I agree that 
the appeal should be dismissed. 





ROMER, L.J.—The questions arising upon this appeal appear to be as follows: 
(i) Were the plaintiffs guilty of any breach of duty towards the defendant bank in 
signing the cheque in the form in which it was made out by Cumberbirch so as to 
bring themselves within the principle applied in London Joint Stock Bank, Ltd. v. 
Macmillan (1)? (ii) Are the plaintiffs liable for the fraud committed by their agent 
Cumberbirch in subsequently adding the words ‘‘per Cumberbirch and Potts’’ so 
as to bring themselves within the principle applied in Lloyd v. Grace, Smith & Co. 
(3)? (iii) Did the plaintiffs ever hold out Cumberbirch to the bank as their agent 
having authority to add the words in question? (iv) Assuming that for one or 
another of these reasons the bank were entitled as against the plaintiffs to treat 
the cheque as their cheque, was the bank justified in paying it upon the endorse- 
ment ‘‘Cumberbirch and Potts’’? (v) Are the bank protected from liability by 
reason of s. 60 or s. 80 of the Bills of Exchange Act, 1882? (vi) Are the bank 
protected by s. 79 of that Act? All these questions (other than those numbered 
(iii) and (vi)) were carefully and fully considered by Wriaut, J., and were decided 
by him in the plaintiffs’ favour. In my opinion, he was right in so deciding, and, 
subject to one observation, I accept both his conclusions and the reasons upon 
which they are based, to which reasons I do not think that I can usefully add 
anything. The one observation to which I have referred is this. The learned 
judge, in dealing with s. 60 of the Act, expressed the view that the endorsement 
made by Cumberbirch was a forgery. The addition to the cheque made by him 
was undoubtedly a forgery. But, notwithstanding this, and notwithstanding the 
fact that the endorsement made by him was insufficient, and probably intentionally 
and fraudulently insufficient, I doubt whether it is accurate to say that the endorse- 
ment in fact made was a forgery, or made without authority. It cannot be denied 
that Cumberbirch could properly endorse the words ‘‘Cumberbirch and Potts’ on 
a cheque drawn in their favour. This being so, s. 60 could not in any case afford 
a defence to the bank. 


In these circumstances, it only remains for me to deal with questions (iii) and 
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(vi), which I gather were not raised before the learned judge. Dealing first with 
question (iii), the defendants, as I understand it, put their contention in this way. 
They say that, before the presentation of the cheque in question in this case, some 
thirty cheques signed by the plaintiffs which had admittedly been filled up in 
Cumberbirch’s handwriting had been presented to them and paid; that the plain- 
tiffs in this way held out Cumberbirch as their agent for the purpose of preparing 


cheques for their signature; that the defendants were, accordingly, entitled to 


1 


—— ——e 


assume that everything appearing upon a cheque of the plaintiffs that was in the 
handwriting of Cumberbirch was placed there by him as their authorised agent 
before signature; and that the plaintiffs are precluded from denying that he had 
done so in the present case. But there was no evidence given by the bank to 
which our attention was called that suggested that the bank ever made any such 
assumption in fact or ever regarded Cumberbirch as being the authorised agent of 
the plaintiffs to fill up cheques for their signature, and even had they done so, the 
fact that the plaintiffs had, even on numerous occasions, employed Cumberbirch 
to prepare cheques for their signature cannot amount to a holding out by them of 
Cumberbirch as their general agent for that purpose. To the contention of the 
defendants upon this point I think that a sufficient answer may be given in the 
words of Lorp Liypiry in the case of Farquharson Bros. & Co. v. King (10) 
({1902] A.C. at p. 341: 


“‘T do not myself see upon what ground a person can be precluded from denying 
as against another an authority which has never been given in fact, and which 
the other has never supposed to exist.”’ 


It only remains to deal with the defence founded upon s. 79 of the Bills of 
Iixchange Act, 1882. As to this it was contended before us by counsel for the 
defendants that in the present case a cheque had been presented to the defendants 
for payment which did not at the time of presentment appear to have been added 
to, or altered, otherwise than as authorised by the Act, and that the defendants, 
having paid it in good faith and without negligence, are, by the proviso to the 
section, relieved from all responsibility or liability. It is, in my opinion, clear 
that the proviso is dealing solely with cheques that have in fact been crossed, but 
on which the crossing has been removed or added to or altered otherwise than as 
permitted by the Act without there being anything upon the face of the cheque to 
draw the banker’s attention to the fact. But for the proviso, the banker paying 
such cheque otherwise than to a banker, or, in the case of a specially endorsed 
cheque, paying it to the wrong banker, would or might have been liable to the 
true owner, even though he acted in good faith and without negligence. As I read 
the proviso, its object and effect is to relieve the banker of that liability. In my 
opinion, according to its true construction, the only responsibility or liability from 
which the proviso relieves the banker is the responsibility or liability arising by 
reason of the cheque having been originally crossed or of the crossing having been 


. obliterated, or having been added to or altered otherwise than as authorised by the 
~ Act. If this be so, the section obviously has no application to the present case. 


Appeal dismissed. 

Solicitors: Slater, Heelis, Sandbach, Marriott, Smiths, & Irvine, Manchester ; 
Vaudrey, Osborne, & Mellor, Manchester. 

[Reported by C. G. Moran, Esq., Barrister-at-Law.] 
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NICHOLLS v. ELY BEET SUGAR FACTORY, LTD. 


[Cuancery Division (Farwell, J.), March 3, 4, 5, 6, 10, 11,19 918517) 18,29, 2; 
24, 25, 26, 27, 1931] 
[Reported [1931] 2 Ch. 84; 100 L.J.Ch. 259; 145 L.T. 113] 


Nuisance—Defence—Pollution of river—Damage to plaintiff's fisheries—Plain- 
tiff in possession—Right of defendant to set up jus terti. Le 
The plaintiff, claiming to be the owner of two several fisheries in a river, 

brought an action against the defendants, who owned a factory situated on the 
banks of the river above the fisheries in question, for an injunction to restrain 
them from polluting the river by the discharge into it of noxious elements so 
as to damage the fisheries. 

Held: in such an action the defendants were not entitled to set up a 
jus tertii as a defence, the plaintiff's possessory right being sufficient to con- 
stitute a title to maintain the action. 

Quaxre whether the rule applied to every kind of nuisance action. 


Notes. Applied: Southport Corpn. v. Esso Petroleum Co., [1954] 2 All Ii.R. 561. 
As to the parties to an action for nuisance, see 24 Hatssury’s Laws (2nd Edn.) 
93 et seq., and for cases see 36 Dicrest (Repl.) 320, 321. 
Case referred to: 


(1) Fitzgerald v. Firbank, [1897] 2 Ch. 96; 66 L.J.Ch. 529; 76 L.T. 584; 138 
T.L.R. 390; 41 Sol. Jo. 490, C.A.; 25 Digest 4, 4. 


Witness Action by Charles Thomas Nicholls, who claimed to be the owner of two 
several fisheries in the River Ouse, below Ely, in Cambridgeshire, for an injunction 
to restrain the Ely Beet Sugar Factory, Ltd., the owners of a factory for the 
manufacture of beet sugar, situate on the banks of the Ouse above the plaintiff's 
fisheries, from polluting the river by the discharge into it of noxious effluents, so as 
to damage the plaintiff’s fisheries. The case is reported on the question whether, 
the plaintiff being in possession of the fisheries, the defendants were entitled in an 
action of this nature to dispute the plaintiff’s title. 

The fisheries commenced at Littleport Bridge, about four-and-a-half miles below 
the town of Ely, and together extended some six or seven miles to a place called 
Modney Drove. The plaintiff had purchased one of the fisheries in 1909 and the 
other in 1919, having held a lease of the latter fishery from 1902 until his purchase. 
He had, in the case of the first fishery, since 1909, and of the second since 1902, 
exercised acts of ownership by fishing himself, granting leases, and prosecuting 
persons who fished in the river without leave. The fisheries were of coarse fish. 
The defendants were a company incorporated in 1924, and they had established a 
factory on the banks of the river Ouse below the town of Ely and some considerable 
distance above the plaintiff’s fisheries, and had begun to manufacture beet sugar in 
1925. The manufacture of beet sugar is only carried on in each year for a period 
of about four months, from the end of September to the middle or end of January 
—called a ‘“‘campaign’’—but during that period it is carried on without intermission 
by day and night. After the end of January no work is done in the factory, except 
for the purpose of keeping it in proper condition. No complaint was made by the 
plaintiff, and no evidence was given as to the effect of the factory in the “cam. 
paigns’’ of 1925-6, 1926-7, and 1927-8, but the plaintiff alleged that in the 
‘‘campaign”’ of 1928-9 great damage was done to his fisheries by the effluent from 
the factory, he made complaints to the manager of the factory, and it w 
that numbers of fish in the river were destroyed. He issued the writ in this action 
on Aug. 2, 1929. It did not appear that any serious steps were taken by the 
owners of the factory to remedy the nuisance caused by the effluent before the 
‘‘campaign’’ of 1929-80, and it was proved that during that ‘‘campaign’’ a great 
number of fish in the plaintiff’s fisheries were destroyed. In January, 1930, the 
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Ouse and Cam Fishery Board prosecuted the defendant company for pollution of 
the river, and the company were convicted and fined £50. After this the defen- 
dant company made strenuous efforts to remedy the pollut 
sums in carrying out works and introducing new machinery for that purpose. It 
appeared from the evidence that the measures taken were ‘largely successful, and 
that during the ‘‘campaign’’ of 1930-31 there was little reason to complain of 
damage by the effluent, except on one or two occasions whe 
in the machinery. 

The plaintiff delivered his statement of claim and the defendants delivered their 
defence, in which they denied the pollution, and challenged the title of the plaintiff 
and his right to bring the action. 


ion, and spent large 


n there was a breakdown 


Gover, K.C., H. Stuart Moore and Elkin for the plaintiff. 
Morton, K.C., and Daynes, K.C., for the defendants. 


FARWELL, J., having held on the evidence that there had been pollution of 
the River Ouse by the defendants, continued : I want now to deal with the plaintiff's 
right to maintain this action. This is largely a question of law. I am satisfied, 
and find as a fact, that the plaintiff is and has been at all material times in 
possession of these two several fisheries, and the first question that I must deter- 
mine is whether, the plaintiff being in possession of these fisheries, and being in 
possession on a good title from a person who, so far as he is aware, was the owner 
of the property, having brought this action, it is open to the defendant company 
to raise the issue of want of title in the plaintiff if, by raising that issue, they are 
only setting up a jus tertii. That is the first question to be determined. 

It is well settled that in an action for trespass a defendant is not entitled to 
set up a jus tertii as a defence. He is entitled to set up a title in himself. If he 
can show a better title than the plaintiff, that may be a defence; or, if he can show 
a better title in a third person, and can go on to prove that he acted on the 
authority of such third person, that again may be an answer to the plaintiff's title 
to maintain an action. But, in an action for trespass, the mere setting up of a 
better title of a third person is not open to a defendant at all. I do not think that 
counsel, who conducted the case with great ability on behalf of the defendants, 
seriously disputed that as a proposition of law. In the present case, of course, it 
would not be possible for the defendants to contend, if they did set up the title of 
a third person, that the acts which they did were done with his authority, because 
those acts, i.e., the pollution of this water, were per se illegal under the Salmon 
and I’reshwater Fisheries Act, 1923. They are criminal acts, and, therefore, it 
would be impossible for the defendants to say: ‘‘I have done what I have done 
under the authority of somebody who has a better title than the plaintiff.’’ What 
is said is that the defendants may set up a title in the Crown, and that in any case 
the rule as to the right to set up a jus tertii does not apply at all in an action for 
nuisance. It is, they argue, confined to actions of trespass, and this is not an 
action of trespass; it is an action of nuisance. So that, so far as this is an attempt 
to set up a title in the Crown, it does not appear to me that it really affects the 
matter. If this were an action for trespass I cannot see that it would affect the 
matter that the title which the defendant sought to set up was a title in the Crown, 
unless, of course, the defendant was claiming to do some act—for instance, to fish 
as a member of the public—in which case it would be open to him because he 
would be asserting his own title; but apart from this I cannot see that it would 
alter the rule, whether it was the Crown’s or anyone else’s title that was being 
set up, because it would not be open to the defendant to set it up at all. The 
moment that he attempted to set it up, unless he could show that he had himself 
some better title, or acted under the authority of someone with a better title, the 
matter would be at an end. He would not be entitled to set it up at all. There- 
fore, the fact that the title, which is said to be set up, is in the Crown does not 
seem to me on this part of the case a matter which is material. | 

But a more difficult question, as it seems to me, is the second: Is this an action 
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of trespass, and, if it is not, does the rule apply to an action of nuisance? I think 
that counsel for the defence is right when he says, and I do not think that it is 
disputed by the plaintiff, that this is not strictly speaking an action of trespass. 
In the old days it would have been an action of trespass on the case, and not 
trespass. I think that that is quite plain. The act of the defendants complained 
of is not the discharging of something directly on the plaintiff's property, but it 
is the discharging of something on a property which does not belong to the plaintaff, 
but which is carried down to the plaintiff’s property. That seems to me not, 
strictly speaking, an action of trespass at all. It is, properly speaking, what is 
now known as an action of nuisance, and would have been known in the old days 
as an action of trespass on the case. 

Does the rule apply to such an action? It must be clearly understood that in 
what I am going to say on this part of the case I am confining myself strictly to 
actions of this kind. There are many kinds of nuisance actions—an action for 
infringement of ancient lights is a nuisance action, and there are many other kinds, 
and I am very far from saying that in every kind of nuisance action such a rule 
applies. I am not suggesting that for one moment. But in this case I am dealing 
with a nuisance action of a kind which is peculiar to itself and to other cases where 
there is pollution of this sort. It is not trespass, but it is, undoubtedly, very 
analogous to trespass. In my judgment, where a defendant is doing an act which 
is per se illegal, and, therefore, not one that he can be doing under the authority 
of any person, and he seeks in an action of this kind to set up the title of a third 
person, he is not entitled to do so. That, I think, has really been decided for me 
already by the decision of the Court of Appeal, binding on me, in Fitzgerald v. 
Firbank (1). In that case there was an action against the defendant for dis- 
charging into a stream water loaded with sediment. The plaintiff was a grantee 
by deed of the exclusive right of fishing, that is to say, it was his several fishery in 
the river in question. The defendants set up, among other things, that the grantor 
to the plaintiff had no title, and that, therefore, the plaintiff could not maintain the 
action. When the matter came before Kexewicu, J., he disposed of that part of 
the case in very few words. He said: 


“T should have thought without argument that this case would fall within the 
principle that a possessory right was sufficient to constitute a title to maintain 
an action in the nature of trespass. I am not impressed with that objection to 
the plaintiff’s action.”’ 


As I understand it, Kexewicu, J., there said that possession was enough in an 
action of that kind, which was an action in the nature of trespass. I do not under- 
stand Krxewicu, J., to say that it was an action of trespass; he said that it was 
an action in the nature of trespass. The matter went to the Court of Appeal, and 
in that court it is true that the defendants took a different.point. They suggested 
that the plaintiff had a right to catch fish, but no right to take them away. That 
argument did not find favour with the Court of Appeal, but that this question of 
the right of the plaintiff to maintain the action was not present to the minds of 
the Court of Appeal seems to me a suggestion which is impossible. I cannot 
believe that Linptey, L.J., Lopes, L.J., and Riasy, L.J., having Kexewicn, J.’s 
decision before them, and seeing from his judgment that he had dealt with this 
question, if they had had any doubt that he was right on the question of the right 
of the plaintiff to maintain the action, would not have said so when they affirmed 
his judgment. It does not appear from the report that this question was gone into 
and decided by the Court of Appeal, but the Court of Appeal dealt with it, as I 
read their judgments, on the footing that possession was enough, and, that boli so 
they had not to determine this question which was relevant to the plaintiff's alll 
to maintain the action. Lopes, L.J., for instance, at the end of his judgment canal 


“It that is the case it is perfectly clear that there is a right of action in the 
plaintiffs, and that the judgment of the learned judge in the court below who 
so held is perfectly right.’’ 
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The learned lords justices did point out, as I understand their judgments, that 
the action was an action of nuisance, strictly speaking. None the less, they 
accepted the view of Kexrwicu, J., that it was an action of that pachioniie kind 
in which possession was enough, and, that being so, that is a decision which binds 
me, and even if I did not agree with it, which I very respectfully do, I should be 
bound to say that the defendants were not entitled in this case to set up a jus tertii. 


hp Judgment for plaintiff. 
Solicitors : Hutchinson, Sons, d Gomm; Morris, Ward-Jones, Kennett & Co. 


[Reported by E. K. Corrie, Esq., Barrister-at-Law.] 


CLARK v. DOWNES 


[Kine’s Bencn Diviston (Lord Hanworth, M.R., and Romer, L.J., sitting as 
additional judges of the Division), March 2, 1931] 


[Reported 145 L.T. 20; 29 L.G.R. 571] 


Rent Restriction—Premises not within Acts—Purchase from Crown of dwelling- 
house subject to tenancy—Operation of Acts in rem. 

As the Rent Restrictions Acts do not bind the Crown they do not apply to 
the purchaser from the Crown of a dwelling-house subject to a tenancy existing 
at the date of the purchase. 

A house which was built by the Office of Works in 1915 for munition workers 
became vacant in 1923. In 1925 it was let to the tenant. In 1928 the Crown 
sold the property to the W. Estate, Ltd., who, in September, 1929, leased it 
to the plaintiff. The rental value of the premises brought them within the 
Rent Restrictions Act. On a claim for possession by the plaintiff, 

Held: on the assumption that the Crown was not bound by the Rent Restric- 
tions Acts, the house did not fall within the scope of those Acts when it was 
let; the Acts operated in rem and not in personam; and, therefore, the tenant 
was not protected by the Acts. 

Notes Distinguished: Wirral Estates, Ltd. v. Shaw, [19382] All E.R.Rep. 43. 
Applied: Clark v. Mead (1933), 149 L.T. 308. Considered: Wheeler v. Wirral 
Estates, Ltd., [1935] 1 K.B. 294; Rudler v. Franks (1947), 176 L.T. 826; Terri- 
torial Forces Association v. Philpot, [1947] 2 All E.R. 876. Approved: County of 
London Territorial and Auziliary Forces Association v. Nichols, [1948] 2 All E.R. 
432. 

As to what premises are within the Rent Acts, see 20 Haussury’s Laws (2nd 
Edn.) 312 et seq., and for cases see 31 Dicrst (Repl.) 684 et seq. For the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, see 13 Hatspury’s 
Sratutes (2nd Edn.) 981, and for the Rent and Mortgage Interest Restrictions 
Act, 1923, see ibid. 1033. 

Case referred to: 
(1) Lloyd v. Cook, Goudge v. Broughton, Simson v. Miatt, Bartram v. Brown, 
Barker v. Hutson, [1929] 1 K.B. 103; 97 L.J.K.B. 657; 189 L.T. 452; 92 
J.P. 199; 44 T.L.R. 761; 72 Sol. Jo. 533; 26 L.G.R. 609, C.A.; Digest Supp. 


Appeal from Coventry County Court. iy ; 
In 1915 His Majesty's Office of Works built houses for munition workers in 


Holbrooke Lane, Coventry. They became vacant after 1923, but in 1925 one of 
the houses was let to the defendant. On March 26, 1928, the Crown sold the 
property, including the house occupied by the defendant, to the Whitmore Park 
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Estate, Ltd., who, on Sept. 2, 1929, leased it to the plaintiff. The plaintiff having A 
sought possession of the premises occupied by the defendant, the county court 
judge refused to make an order for possession. The landlord appealed. 


W. E. P. Done for the landlord. 
C. Coley for the tenant. 


LORD HANWORTH, M.R.—This appeal, which raises an interesting point, B 
must be allowed. The point with which we have to deal arises from these facts. 
There are some houses which are in the neighbourhood of Coventry which were 
built by the Office of Works at a time when Coventry was a great munitions centre 
during the war. On May 4, 1925, there was an agreement for a weekly tenancy 
entered into between the Superintendent of His Majesty’s Office of Works and the 
defendant, whereby the Office of Works let a house to the defendant. The tenant C 
entered into possession, and he remains in possession. On March 26, 1928, the 
Office of Works sold these premises, subject to the tenancies already created, to the 
Whitmore Park Estate Co. and on Sept. 2, 1929, the Whitmore Park Estate Co. 
granted a lease of the premises to the present plaintiff subject to existing tenancies. 
The plaintiff, who had thus by assignment become landlord of the defendant, gave 
the defendant notice to quit which expired on Nov. 25, 1929. I 

If the matter was not complicated by the Rent Restrictions Acts it is clear that 
the plaintiff would be entitled to recover possession of the premises, but it was 
argued before the county court judge that, having regard to the Rent Restrictions 
Acts, the plaintiff is not entitled to recover possession, on the ground that these 
are premises of a rental value to which the Act applies and that the tenant is 
entitled to rely upon the restrictions imposed upon the landlord to recover J 
possession. The point is a short one, and before the county court judge the argu- 
ment was presented on the basis that the Crown was not bound by these Rent 
Restrictions Acts. That assumption is made because it is presumed that the 
legislature does not intend to deprive the Crown of any right or property unless it 

expresses its intention to do so in explicit terms or makes the inference irresistible, 
~and so where the language of a statute is general and in its general sense would not I 
deprive the Crown of any right or property the ordinary rule is that the Crown is 
not so deprived. If and so far as any internal evidence is to be found in the Acts, 
s. 12 (10) of the Act of 1920 points in the direction of the Crown not being bound. 
That section says: 


‘Where possession has been taken of any dwelling-houses by a government (¢ 
department during the war, under the Defence of the Realm regulations, for 

the purpose of housing workmen, this Act shall apply to such houses as if the 
workmen in occupation thereof at the passing of this Act were in occupation 

as tenants of the landlords of such houses.”’ 


It is obvious that that subsection is of limited application. It does not apply in 
the present case, but the argument is forcible that the necessity for putting it in | 
at all was that the Crown is not bound by the Rent Restrictions Acts. Proceeding, 
therefore, upon the basis that the Crown are not bound, we have before us a case 
in which a tenancy was created by the Superintendent of His Majesty’s Office of 
Works on May 4, 1925 (a date subsequent to the passing of the Rent Restriction 
Act, 1923), to which the Rent Restrictions Acts do not apply. The reversion to 
that tenancy has passed through the hands of the Whitmore Park Estate Co. to | 
the present plaintiff; but always the assignment has been made subject to the rights 
of the tenant created by the letting of May 4, 1925. It seems difficult to say that 
one party to a letting can alter its nature, though that, of course, could be done 
by statute. 

Turning to the Rent Restrictions Acts, cases have been cited to us which clearly 
indicate that their effect is in rem and not in personam. Greer, L.J., explicitly 
states this in Lloyd v. Cook (1). That being so, these premises are in the 
possession of the defendant, and when they came into his possession there was 
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\ nothing which interfered with his occupation or enjoyment or his rights in them 
and equally so of the landlord at that time. If there were no Rent Restrictions 
Acts to be considered, when the notice to quit expired on Nov. 25, 1929, it was 
the duty of the defendant to give up possession; he did not do so, wii the conse- 
quence that the plaintiff is now taking proceedings in the county court for 
possession. The learned county court judge refused to grant possession, on the 

3 ground that the right of the plaintiff was interrupted or interfered ath by the 
Rent Restrictions Acts. The short point, however, appears to be this: How was 
that tenancy, which originally at the time of its granting was not within the Rent 
Restrictions Act, brought within the Act? It was said by counsel for the tenant 
that s. 12 (2) of the Act of 1920 effected that result. That section runs: 


“This Act shall apply to a house or a part of a house let as a separate dwelling, 
/ where either the annual amount of the standard rent or the rateable value does 
not exceed... .’’ 


but, as has been pointed out by Romer, L.J., if these statutes do not apply or affect 
the rights of the Crown, one must except the cases where the Crown is the landlord 
or the tenant. It is impossible to read sub-s. (2) as being wide enough to embrace 
these premises; if so, one would be holding that the Act did apply and bind the 
Crown. Leaving out that section, one turns to s. 2 (2) of the Act of 1923, but that 
in terms refers to the cases where the landlord of a dwelling-house to which the 
principal Act applies is in possession, and so on. We are discussing the case on 
the basis that the principal Act does not apply to the Crown and, therefore, s. 2 
does not in any way affect the Crown or operate at all, because we are not dealing 
with a case to which the principal Act applies. 

In these circumstances it appears that the right now exercised by the plaintiff ig 
not hampered or restricted by the Rent Restrictions Acts and effect ought to be 
given to the notice to quit. The result is that the appeal must be allowed with 
costs, and there must be an order for possession in favour of the plaintiff. 


ROMER, L.J.—It is agreed by both parties to this appeal that the Rent Restric- 
tions Acts do not affect the rights of the Crown. It is also agreed that having 
regard to the authorities these Acts must be treated as operating in rem and not 
in personam. That being so, it seems to me that we must read s. 12 (2) of the Act 
of 1920, which defines what houses are within the Acts, as though it in express 
terms said: This Act shall apply to a house other than a house belonging to the 
Crown. It has been laid down by the Court of Appeal that for the purpose of 
considering whether a house does or does not come within the provisions of that 
subsection the time to be regarded is not the time at which somebody is seeking 
to put in operation some rights in respect of the house or to resist some application 
made in respect of the house, but the time at which the house is let. That being 
so, it seems to follow that this house is not within the operation of the Acts, 
because clearly it was not within the operation of the Acts at the time of 
the letting. The argument for the tenant would, I think, be a good one so 
far as it is based upon the Act of 1920 if that Act operated not in rem, but in 
personam, because then one need not except from the definition clause houses 
belonging to the Crown. Houses belonging to the Crown would be within the 
definition clause, but, the Acts operating in personam and not barring the Crown, 
the Crown would not be subject to any of the restrictions imposed by the Acts in 
respect of houses belonging to the Crown, leaving the houses to become subject to 
the operation of the Act if and when some person other than the Crown was the 
person to be affected by the restrictive sections of the Act. But, even if the tenant 
could get so far, he would then, I think, be defeated by the provisions of s. 2 (1) 
of the Act of 1923, because in that case the house would be a house within the 
operation of the Acts and the Crown would be the landlord within the meaning of 
that subsection, although the Crown would not be subject to the operation of the 
restrictive sections of the Acts. However, as I have said, it is conceded, and 
rightly conceded, that these Acts operate in rem and not in personam. 
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I only want to add this. The Acts not binding the Crown, it is the duty of the 
courts so to construe the Acts that the Crown and its property wngind way 
prejudicially affected by the Acts. If the learned county court judge is right and 
these houses became subject to the operation of the Acts, the moment they passed ‘ 
out of the ownership of the Crown it follows that the reversion to the houses while 
in the possession of the Crown was worth considerably less than it would have been | 
but for the Acts. The Acts so construed, therefore, would prejudicially affect the | 
property of the Crown. Having regard to what I have said, the Acts should, 
therefore, not be construed in that way. For these reasons I agree that both these 
appeals must be allowed with the consequences that the Master of the Rolls has 
erat Appeals allowed. 

Solicitors: Andrew, Wood, Purves, d Sutton, for Varley, Gillitt, Coventry; ( 
Joseph S. Sheppard, Birmingham. 

[Reported by R. A. Yutz, Esq., Barrister-at-Law.] 
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Canal—Maintenance—Duty of proprietor—Reasonable care—Liability of pro- 
prietor for nonfeasance—Need for plaintiff to prove special personal damage 
—Regulation of Railways Act, 1878 (86 & 87 Vict., c. 48), s. 17. 

Under the Regulation of Railways Act, 1873, s. 17: “‘Iivery railway company 
owning... any canal... shall at all times keep and maintain such canal 
. . . thoroughly repaired . . . and in good working condition . ... so that the 
whole of such canal . . . may be at all times kept open and navigable . . .”’ 
In December, 1928, a lock on a canal which had been acquired by a railway 
company some 150 years after its construction collapsed. In an action by the 
plaintiffs, users of the canal, for damages for being deprived of the use of 
the canal, 

Held: (i) the company’s duty under the statute to keep the lock in repair | 
was not an absolute duty, but a duty to exercise all reasonable care and 
diligence to keep and maintain it in good order and condition; 

(ii) the company was liable for nonfeasance, and not only for misfeasance}; 

(iil) for the plaintiffs to succeed in the action they must prove that they had 
suffered special and personal damage beyond that sustained by every member 
of the public, and that condition was satisfied by proof that they had suffered 
damage by being prevented from sending their goods by the canal as they had 
been accustomed. 

Notes. Section 17 of the Regulation of Railways Act, 1873, was repealed in 


relation to Northern Ireland by the Statute Law Revision Act, 1954, of Northern 
Ireland. 


Considered: Guilfoyle v. Port of London Authority, post, p. 3865; Harper v¥. 
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Appeal from an order of Hawxe, J., sitting with a special jury at Leeds Assizes. 

The plaintiffs carried on business as gravel merchants, the gravel being obtained 
by dredging in the River Ure and carried away by barges on the river. The defen- 
dant company, who, at the material time was the authority charged by statute 
with the duty of maintaining the River Ure Navigation in good order, had acquired 
an interest in a canal and its locks 150 years after its construction. In December, 
1928, one of the locks collapsed by reason of the fact that water had percolated 
through the soil on which the baulks supporting the floor rested and gradually 
washed it away. The plaintiffs, who were users of the navigation for the transport 
of their gravel, brought an action claiming damages against the defendants under 
s. 17 of the Regulation of Railways Act, 1873, for breach of their statutory duty to 
keep the canal in good working condition, and they also claimed damages for breach 
of agreement to repair the navigation. The defendants pleaded (i) that there was 
no evidence of any breach of their statutory duty, and (ii) that the duty was a 
public duty and they were not liable to pay damages to any individual claimant 
for misfeasance. At the trial the jury found in favour of the plaintiffs. Judgment 
having been given in their favour, the defendants appealed. 


Pritt, K.C., and H. I. P. Hallett for the defendants. 
du Pareq, K.C., and W. Stewart for the plaintiffs. 


Cur. adv. vult. 
Feb. 9. The following judgments were read. 


SCRUTTON, L.J.—The plaintiffs, Blundy, Clark & Co., carry on a considerable 
business in the sale of gravel and sand, large quantities of which they obtain by 
dredging in the River Ure, and carry away by means of barges on that river. By 
a series of Acts, beginning in 1767, the navigation of the river has been improved 
by dredging and by the erection of locks and the provision of lock cuts. The duty 
to maintain it has been placed in the hands of various bodies from time to time, 
and was, at the material times in question in this action, imposed upon the London 
and North Eastern Rail. Co. In 1767 the River Ure, when navigable under the 
Act, was declared a ‘‘free navigation.’’ All the King’s liege people were to enjoy 
free passage along it, subject to payment of the tolls provided by the Act. Such 
tolls were only payable if the vessels passed through locks erected by the authority. 
A second Act repeated these provisions. In 1845 an Act, the Leeds and Thirsk 
Railway Act, 1845 (8 & 9 Vict., c. 104), incorporated the Leeds and Thirsk Railway 
and empowered them to purchase the navigation with all the rights attaching to it 


from the then proprietors. Section 36 of this Act imposed on the railway company 
a duty ; 


“to keep and maintain the said River Ure navigation . . . and all the works 
thereto belonging . . . well and sufficiently repaired, dredged, cleansed, scoured, 
and in good order and condition . . . so that the same navigation, cuts and 


A 
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canals respectively, and every part thereof, may be at all times kept open and 
navigable for the use of all persons desirous to use and navigate the same, and 
that without any unnecessary hindrance, interruption, or delay.”’ 


This Act is, by s. 76, a ‘“‘public Act.’’ Various Acts to which we were not referred 
appear to have passed on this duty to the defendant company, who, it will be seen, 
only became interested in the canal and its locks 150 years after its construction. 
The duty is also imposed on the company by s. 17 of the Regulation of Railways 
Act, 1873. By s. 12 of the Railway and Canal Traffic Act, 1888, the Commissioners 
may award damages to applicants. It was, however, agreed that the later Act— 
that is, the Act of 1873—did not repeal or vary the earlier Acts, and that the power 
to obtain damages before the Railway Commissioners did not exclude the rights, 
if any, to obtain damages under the provisions of the Act of 1845. Counsel for the 
plaintiffs also agreed that the duty imposed by the Act of 1845 was not an absolute 
duty to keep in repair, but only a duty to use reasonable care to keep in repair, and 
that to make the defendant company liable for damages for not keeping the naviga- 
tion in repair, he must show negligence on their part. There was to be no 
“unnecessary hindrance, interruption, or delay.’’ If a lock over 160 years old 
collapsed, the company would not be liable under the statute unless by reasonable 
eare on their part they could have foreseen and prevented its collapse. Error of 
judgment would not be sufficient, unless it was such an error as to be negligent. 
The company might also be liable if, after the lock had collapsed, they did not 
repair and restore it within a reasonable time; that is, if they were negligent in 
restoring it. 

A number of legal questions were raised as to whether the position of the plain- 
tiffs was such that they could recover damages under the statute; but before these 
questions were reached there was a vital question whether the defendants had been 
negligent in their management of the navigation. The allegations of statutory 
default relied on by the plaintiffs were contained in paras. 4, 9, and 11 of the 
statement of claim and the particulars given thereunder. Paragraph 4 recites the 
Act. Paragraph 5 says: 


“The plaintiffs who, at all times material to this action, were desirous of con- 
tinuing their user of the said navigation for the transport of the said sand and 
gravel, and who have always been ready and willing to pay the proper tolls in 
respect of such transport, have suffered damage, by reason of the negligent 
failure by the defendants to maintain and keep the said navigation well and 
sufficiently repaired and in good order and condition so as to keep it at all 
times open and navigable for the use of persons, who like the plaintiffs, were 
or might have been desirous to use and navigate the same.”’ 


Warnings have been alleged, para. 9 says: 
“Notwithstanding such warnings and/or knowledge the defendants failed 
and/or neglected to carry out their statutory duties and obligations and/or 
their said agreement as hereinbefore set out, with the result that in the month 
of December, 1928, the said lock partially collapsed; it became impossible to 
open the gates, and the plaintiffs’ sand and gravel business, as then carried on, 
was stopped.” 


Then para. 11 alleges that, because timely reparation work had not been under- 
taken by the defendants, 


“the plaintiffs were prevented from transporting their said sand and gravel to 
the said city of York via the said navigation, and their user of the same was 
limited to the carrying of the said sand and gravel obtained by dredging in 
certain only of their boats and barges to Boroughbridge and no further. Other 
of their boats and barges, being on the York side of the said lock at the time 
when the defendants closed the said lock, were thereby rendered useless to the 


plaintiffs.’ 
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Paragraph 4 of the particulars gives detailed particulars of the respects in which A 
the defendants were said to have neglected to carry out their statutory duties. 
The particulars under para. 11 allege: 


“Notwithstanding the defendants knew or ought to have known that cracks 
were developing in the walls of the said lock, they failed to take any or any 
sufficient steps by underpinning the said walls or otherwise to prevent further 
subsidence and/or cracking of the said walls, or to repair the said walls in any 
way. The said reparation work ought to have been done during the said period 
referred to in para. 4 (a) hereof’’; 

and when one turns to para. 4 (a) it says: 
“The defendants so failed and/or neglected to carry out their statutory duties 
for a long period prior to the said Dec. 13, 1928. The extent of the said period C 
is unknown to the plaintiffs, but it is known to the defendants and/or their 
engineers. The said period began prior to the said Dec. 8, 1927.”’ 


These were particulars of default before the lock collapsed. Delay in remedying 
the collapse was alleged in para. 13, and the particulars thereunder (7a). 

On these points the jury gave the following answers. Question (i): ‘‘Did the 
railway company prior to the year 1928 negligently fail to take proper steps for D 
the maintenance and repair of Milby Lock?’’ Answer: ‘“‘Yes.’’ Question (ii): 
“If ‘Yes,’ would the taking of such proper steps have prevented the closing of the 


lock?’’ Answer: ‘‘Yes.’’ Question (viii): ‘‘Did the defendants fail to reconstruct 
the lock with reasonable despatch after it collapsed?’’ Answer: ‘‘Yes.’’ Ques- 
tion (ix): ‘If ‘Yes,’ how long was the delay?’’ Answer: ‘‘Four months.’’ Ques- 


tion (x): ‘“‘Did the defendants cause any unnecessary hindrance, interruption or 
delay in reconstructing Milby Lock, and if so, for how long?’’ Answer: ‘‘Yes, 
four months.’’ On the matter covered by questions (viii), (ix) and (x), the delay 

in reconstruction, it appeared that the delay alleged was not in the actual recon- 
struction after the lock had been unwatered, or freed from water by the construction 

of a cofferdam, but was in the proceedings between the collapse of the lock and the 
commencement of reconstruction. The jury found this delay to be four months, 
and the defendants admitted a delay of two months, though they argued that, for 
legal reasons to be referred to later, the plaintiffs could not recover damages for 
this delay. 

Milby Lock, which collapsed in December, 1928, was about 160 years old. Its 
sides were substantial masonry walls 24 ft. from their top to the wooden floor of 
the lock. As we now know, though no one knew it at the material times before G 
the lock collapsed, the walls rested on the wooden floor; the wooden floor rested 
on substantial horizontal baulks of timber 2 ft. apart across the lock whose ends 
just projected beyond the outer side of the walls. But instead of these baulks 
resting, as would be the ordinary method of construction, on substantial piles driven 
vertically for a considerable depth into the soil underneath, the floor, and the baulks 
supporting the floor, with the walls built on the floor, rested simply on the 
alluvial soil of Yorkshire. In the course of 160 years the water coming down the 
lock cut percolated through the soil which supported the lock, deck, and walls, 
and gradually washed it away, both under and between the walls. The result was 
a gradual and uneven settlement down, which, with the unstable foundations, 
caused the walls to shift and begin to come together. It is to be observed that 
no one in 1920-8 knew of this absence of piles. When the water was lowest in the J 
lock there was 5 ft. of muddy water over the floor. To examine the foundations 
from the inside the lock would have to be de-watered, that is, the water shut out 
by cofferdams, which would involve a month’s closing of the waterway, the floor 
taken up and investigations made between and below the baulks of timber 2 ft. 
apart to ascertain what else, if anything, was under the walls. 
was made from the outside, 24 ft. of soil at least would hav 
ascertain what was under the deck, baulks and walls. 
walls rested on piles, removal of the soil immediately 


If the investigation 
e to be dug away to 
If, as was supposed, the 
under the lock by percolation 
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of water would be immaterial so long as the deep-driven piles were supported at a 
distance beneath the lock. 

These being the actual and undisputed facts of construction, it becomes necessary 
to examine carefully the evidence called by the plaintiffs, to see what were the signs 
alleged as putting the defendants on inquiry, to see what was happening to the lock, 
and what it is alleged the defendants could and should have done to keep the lock 
in repair, and what repair was possible except complete reconstruction of the 
lock, or operations which would take as long as complete reconstruction and which 
would not be final. And, of course, in considering whether the verdict of the jury 
was supported by no evidence, or was against the weight of evidence, one must 
assume that the jury understood what the plaintiffs’ witnesses said, and accepted it. 

The plaintifis’ business on the Ure was originally carried on by conveying the 
gravel and sand dredged above Milby Lock down the river to York in their barges. 
The bargemen apparently worked the locks themselves. In 1927, eighty-one barge- 
loads of the plaintiffs’ gravel of about 50 tons each went down, about 4,000 tons 
in all. In the beginning of 1928, the plaintiffs were considering and ultimately 
decided on a change of method, by which they would discharge some of their gravel 
above Milby Lock, and by an electric transporter carry it to the defendants’ station 
yard at Boroughbridge, thence to be forwarded by rail to various places. The rest 
of the gravel would still go down the river through Milby Lock in barges. The 
transporter was ready to work about the middle of November, 1928. The lock 
collapsed on Dec. 13, 1928. Before its collapse, 128 barge-loads had gone through 
the lock in 1928, over 5,000 tons in all. Any reconstruction of the lock in 1927 or 
1928 would have entirely stopped this traffic, as the transporter was not ready to 
work till just before the collapse of the lock. When that collapse happened, the 
landing of gravel above the lock and its transmission by rail was not stopped, and 
in fact during 1929, while the lock was closed for reconstruction, 25,000 tons of 
gravel were landed and dispatched by rail. So far as this tonnage was intended 
for York, it would have been cheaper, and it would have been the intention of the 
plaintiffs, to send it by water through Milby Lock, but the rest of the gravel would 
have been sent by rail whether the lock collapsed or not, and was not affected by 
the collapse. Unless repairs could have been effected earlier which would have 
saved reconstruction, the plaintiffs by reconstruction before 1928 would have had 
all their business stopped. After the end of 1928 they only lost such part of their 
business as they would have sent by water, and on which they had to incur extra 
cost in sending it by rail. The large quantity they would anyhow have sent by 
rail was not damaged by the collapse of the lock. 

It now becomes necessary to consider (i) the nature of the signs and warnings, 
neglect of which is said to show that the defendants were negligent; (ii) the nature 
of the repairs it is said the defendants should have done on receiving these warn- 
ings; (iii) whether these repairs, if done, would have prevented the collapse of the 
lock or the necessity for its reconstruction. The signs and warnings were said to 
be (a) the appearance of cracks in the walls inside and outside the lock; (b) the 
appearance on Sept. 27, 1927, of a large hole in the soil outside the lock wall on 
the south side, and in May, 1928, of a large hole in the soil outside the lock wall 
on the north side; (c) difficulties during 1927 and 1928 in opening and shutting the 
lock gates and in moving backwards and forwards the swingbridge for passengers 
over the lock. (a) As to cracks: there was any amount of evidence as to one big 
erack at the lower end of the lock. Two barge-masters said it had been there for 
twenty years, and that a projection in connection with it had caught a man’s boat 
and drowned him many years ago, and that the projection had then been removed 
and some pointing and clamping put in the crack. There was contradictory evi- 
dence as to other cracks existing before the two or three months preceding the 
collapse of the lock. The theory put forward by the plaintiffs was that through 
the cracks water ran out of the lock, and might wash away earth at the side of the 
walls and so cause subsidence. But as the lowest water level was 5 ft. up the lock, 
there was no reason why, if there were piles supporting the walls as was supposed, 
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such water running out of the lock itself should get down to the foundations of the A 
piles well below the bottom of the lock. It might wash away earth near the deck, 
but it would not affect the stability of the piles on which the deck was supposed 
to rest. It was said, when the plaintiffs’ experts were pressed as to what the 
defendants ought to have done when they saw cracks, that they ought to have 
pointed them. But it seems clear that this remedy would not have reached what- 
ever cause was causing the cracks. The cracks were there before the leakage; the B 
leakage could not have caused the cracks. The plaintiffs’ experts, seeing the lock 
after its collapse, say that the cracks show that the soil had subsided. But what 
caused the subsidence? Not the cracks; they were the effect, not the cause. If 
so, pointing them would not remove the cause of the subsidence, which originally 
caused the cracks. It seems obvious that the cause of the subsidence was the 
underground water flowing down the lock and washing away the soil under the ¢ 
deck and baulks, which were assumed to be resting on piles, but which were really 
resting on the soil which was gradually, in the course of 160 years, being washed 
away. (b) As to holes: the two holes where the soil fell in at the end of 1927 and 
the spring of 1928 showed clearly that something was causing the soil under the 
holes to fall away and cease to support the soil above it. But the soil under the 
holes was not supporting the lock wall, except in so far as it helped the wall to J) 
resist the outward pressure of the water in the lock. There was no evidence of the 
wall moving outward because of the loss of soil supporting it laterally. A hole 6 ft. 
deep on the top of the ground would hardly show absence of soil more than 24 ft. 
down where the piles were supposed to be. (c) As to swingbridge and lock gates: 
it is clear that in 1928 some movement of the walls inwards caused the swingbridge 
when being shut or opened not to fit accurately into its recesses on either side. & 
This was, in August, 1928, attributed by those on the spot to the weight of horses 
grazing on the towpath and crossing the swingbridge. Attempts were made by 
trimming the bridge and the stone of the recesses to make things right. It was 
evident in September, 1928, that this was not sufficient and plans were prepared 
and material got ready to tie the walls by metal ties to large blocks of concrete in 
the ground outside the lock. But before that could be done, further movements Ft 
showed subsidence and motion inward of the walls, and the lock had to be closed. 
As to the lock gates, at the time the difficulty in 1928 was attributed to the leakiness 
of the gates or obstruction of the cloughs preventing the level of water inside and 
outside the gates being kept, but there is no doubt now the facts are known that 
slight movement of the walls not suggested to amount to more than 2 in. laterally 
at the top would account for the difficulty. re! 
These being the signs and warnings, what do the plaintiffs suggest the defendants 
should have done with this very old lock? ‘The first suggestion was pointing the 
cracks, but the plaintiffs’ experts admit that if there was subsidence due to under- 
ground percolation from the up-river to the down-river side of the lock washing 
away the foundations, pointing the cracks caused by the subsidence would not 
stop the percolation or the subsidence it caused. Then they suggest that the walls 
should have been underpinned to stop the subsidence. When cross-examined as 
to the nature of this process, they say that the lock should have been closed and 
de-watered by cofferdams; that then on the inside of the walls the deck should 
have been taken up, piles should have been driven down between the baulks which 
were 2 ft. apart, so that the top of the piles was at or below the level of the walls 
on the lower side of the baulks; that outside the walls piles should have been [ 
driven down through 24 ft. of earth, so that again their top was below the foun- 
dation of the walls; that then, somehow, cross timbers should be put under the 
hia on the tops of the two sets of piles, so as to support either the walls or the 
aulks (I am not sure which), and they finally admit that this process would 
probably be as long and as costly as complete reconstruction, and would involve 
ie Ligncea tae, nin at least six months. The question then seems 
es fae ; s re igen wit an old lock or building of which you do not 
ground construction, not to close it and investigate by expensive 
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and dilatory methods what is happening underneath, at a time when, though there 
are cracks and slight movements, it is apparently doing its work all right; or 
whether it is sufficient to watch its movements closely and to continue using it, 
until observations show clearly that it is dangerous. Closing a navigation for six 
months is a serious matter; the defendants might well be liable to an action for 
closing it unnecessarily, when it was doing its work satisfactorily. 

Some light is thrown on the matter by the judgment of the Privy Council 
delivered by Lorp Watson in Gibraltar Sanitary Comrs. v. Orfila (1). There the 
question was as to alleged negligence in not examining and discovering that the 
foundations of an old wall, which subsequently fell and injured the plaintiffs’ 
tage were insufficient. The work is described by Lorp Watson (15 App. Cas. 
at p. : 


“At the trial of the cause, it was proved that neither the road, nor the 
retaining wall which was necessary for its support, had been constructed by 
the Sanitary Commissioners, and that both had existed from a period beyond 
human memory. After the fall occurred it was discovered that the original 
construction of the base of the retaining wall was defective. The foundation 
of the wall is said by the witnesses to have been wanting in thickness and 
solidity, and it was rested on the rough slope of the rock, instead of a trans- 
verse cutting being made into the face of the rock for its reception.” 


The duty with regard to it is stated (15 App. Cas. at p. 413): 


“Their Lordships desire to add that, assuming the commissioners would have 
been liable, in respect of their failure to strengthen the foundations of the 
wall, on its being proved that they were negligently ignorant of its defects, 
there was, in their opinion, no evidence of such negligence to go to the jury. 
No doubt the result showed that its foundations were or had become insecure, 
but until the result occurred no one suspected it. Captain Buckle says that a 
special inspection would have disclosed the danger; but the witness was him- 
self the engineer of the Sanitary Commissioners for a period of three years, 
and at the time the propriety of making an inspection never occurred to him. 
It is obvious that no examination, short of taking down the foundations of the 
wall, would have led to the discovery of its defects; and although Captain 
Buckle, in his re-examination, does say that, in his estimation, ‘the locality 
ealled for special examination,’ he is evidently speaking in the light of actual 
experience; and not a single circumstance is suggested, either by him or any 
other witness, which would indicate to a person of ordinary prudence the 
necessity or propriety of making an examination of that kind.”’ 


Accordingly, it was held that there was no evidence to go to the jury of the 
negligence of the commissioners. These remarks seem very relevant to the present 


» case. 


I have dealt with this question upon the plaintiffs’ evidence alone, but it must 
be borne in mind that there was a large body of evidence by the defendants as to 
the state of things found when the lock was de-watered—no piling; soil washed 
away underneath and between the walls; springs coming up under the decking; 
cracks watched and showing no expansion till late in 1928. I have read all the 
evidence carefully, some of it several times, and I have come to the conclusion 
that, considering the age of the lock, the unknown nature of its foundations, the 
fact that it had stood safely for so many years, the slight indications of danger, and 
the serious position if the lock were closed for lengthy underground investigation 
which might turn out to be unnecessary, there was no evidence on which the jury 
were justified—when they were being wise after the event, in finding negligence 
in people who were pardonably in ignorance of the position before the event. The 
second finding of the jury especially seems to me to show that they had not under- 
stood the evidence of the plaintiffs’ experts, that pointing and tying back would 
not prevent the subsidence, and underpinning must close the lock. 
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So far, I have only dealt with negligence alleged before the collapse of the lock. 
There was a further claim for negligence in commencing the reconstruction after 
the lock had been de-watered and the exact position ascertained. N egligence in the 
reconstruction was not alleged; but it was alleged there was negligent delay in 
ascertaining and deciding what to do. It was not unnatural that a railway com- 
pany, faced with the proposal to spend £8,000 in reconstructing one lock only of a 
navigation which had only, as a whole, yielded £500 a year, took considerable time 
in seeing if they could avoid the expenditure. A great deal of evidence was given 
on the subject which I have considered; the defendants appear to admit some delay ; 
the jury, in their eighth, ninth and tenth findings, assess the delay at four months. 
I do not think the court can interfere with this finding. Subject to the legal ques- 
tions next to be considered, the plaintiffs would, therefore, be entitled, if there is 
an actionable breach of the statute, to damages caused by the delay of four 
months. 

The defendants’ legal objections to the plaintiffs’ right to claim damages were 
based, as I understood, on two propositions: (i) That the defendants, as a public 
authority in the nature of a highway authority, were, under the decision of Cowley 
v. Newmarket Local Board (2), only liable for misfeasance, not for nonfeasance, 
and failure to repair was only nonfeasance; (ii) that for breach of the obligation of 
such authority as to a public right, only those who showed particular or special 
damage beyond that sustained by every member of the public could sue; and that 
the plaintiffs had shown no such particular right. Winterbottom v. Earl of Derby 
(3) was cited. 

On the first question, the principle of liability of a company empowered by 
statute to create a canal or navigation free to everyone on payment of tolls was 
stated by the Court of Exchequer Chamber in Lancaster Canal Co. v. Parnaby (4), 
an action for damage to a person who had paid tolls, by an obstruction not caused 
by the company in the canal, which the company had not removed. This was 
nonfeasance. TrnpAL, C.J., giving the judgment of the court, stated the principle 
thus (11 Ad. & El. at pp. 242, 243): 


“The facts stated in the inducement show that the company made the canal 
for their profit, and opened it to the public upon the payment of tolls to the 
company: and the common law, in such a case, imposes a duty upon the 
proprietors, not perhaps to repair the canal, or absolutely to free it from 
obstructions, but to take reasonable care, so long as they keep it open for the 
public use of all who may choose to navigate it, that they may navigate without 
danger to their lives or property. We concur with the Court of Queen’s Bench 
in thinking that a duty of this nature is imposed upon the company.”’ 


This principle was adopted and approved by the House of Lords in the well-known 
case of Mersey Docks Trustees v. Gibbs (5), also a case of nonfeasance—failure to 
dredge the entrance to a dock, whereby the plaintiffs’ vessel suffered damage. The 
principle was in that case extended from a company maintaining works for its own 
profit derived from tolls receivable under statute from all the public using the 
navigation, to a public authority not authorised to make profit out of its tolls. 
These cases show that the defence that the defendant company, being by statute 
bound to use reasonable care to maintain a public navigation and entitled to receive 
tolls from the users of the navigation, are not liable for nonfeasance, cannot 
succeed. 

On the second point, that the plaintiff could not succeed because he suffered no 
particular or private special damage by the closing of the lock, but only the general 
damage which every member of the public, trying to use the navigation and the 
lock, would suffer, fails, in my opinion, on the facts proved and the decided cases. 
The contention was supported as similar to the decision in Winterbottom v. Earl 
of Derby (3), following and purporting to apply the decision of the House of Lords 
in Ricket v. Metropolitan Rail. Co. (6). In the former case, the plaintiff claimed 
that the defendant had obstructed a public highway so that he (the plaintiff) was 
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A compelled to go round by a longer and less convenient road. But it was held that, 


as this was true of every member of the public, the plaintiff was not entitled to 
maintain the action as he had no particular damage other than that of every 
member of the public. In Ricket’s Case (6) (a decision under the Lands Clauses 
Act), it was held that the plaintiff's property was not ‘‘injuriously affected’’ because 
streets leading to his premises were temporarily blocked, whereby, though his 


B house was not structurally affected, he lost customers. Decisions under the Lands 


Clauses Act become relevant, because, as pointed out by Writes, J., in Beckett v. 
Midland Rail. Co. (7), to establish a claim under the Lands Clauses Act there must 
be proved four things, of which the second was that the damage done to his land 
by the works authorised by the special Act was such that before the special Act 
he could have maintained an action. Consequently, every decision on a claim 
under the Lands Clauses Act involved a decision whether the cause of the damage 
was actionable by the then plaintiff if there were no special Act authorising it. 
The fact complained of was the narrowing of a public highway in front of the 
plaintiff's house, whereby his light was diminished, access to his house was 
affected, and its pecuniary value diminished. Structurally, like the public house 
in [ticket’s Case (6), his house was uninjured. His house was held to be in- 
juriously affected; and this decision was approved by the House of Lords in 
Metropolitan Board of Works v. McCarthy (8), where the act complained of was 
the closing of a way of access to the Thames, which he, as a member of the public, 
had a right to use, and by the closing of which, under the special Act, his house 
was diminished in value by loss of a means of access, though it was not structurally 
affected. ‘The position of the present plaintiffs was that, paying tolls, they had 


E brought barges on to the navigation which could not get out of the navigation 


above Milby Lock because the lock was closed, and that they carried on on the 
navigation a trade in gravel, which in certain parts of the navigation they could 
not profitably exercise because the cheap method of carriage by the navigation was 
barred to them by the closing of the lock, and the carriage of the gravel by landing 
it above the lock was commercially impossible to certain places such as York. 

¥ As to cases in which the Lands Clauses Act was not involved, the decisions 
collected by Erte, C.J., in his judgment in the Exchequer Chamber in Ricket’s 
Case (6), show, in my opinion, that the facts in the present case would constitute 
particular damage sufficient to entitle the plaintiff to maintain an action for in- 
fringement of a public right unless the subsequent decisions of the House of Lords 
on the Lands Clauses Act cases overrule them. Enruer, C.J., says (5 B. & 8. at 
p- 159): 


“The action lies where the exercise of the right of way by or on behalf of the 
‘plaintiff has been obstructed, and a greater damage has been caused to him 
thereby than is caused to the Queen’s subjects in general by obstructing them 
in the exercise of their right. This position is not disputed, but the following 
cases exemplify its application. In Iveson v. Moore (9) the plaintiff was pre- 
vented by the defendant’s obstruction of the highway from using the way for 
carting coals from his colliery, which coals were deteriorated by the delay. 
In this case the law on actions for obstruction of highways is well discussed. 
In Maynell v. Saltmarsh (10) the plaintiff was prevented by the defendant's 
obstruction from carrying his corn, and so the corn became damaged by rain. 
In Hart v. Basset (11) the plaintiff, a farmer of tithes, was prevented by the 
defendant’s obstruction from carrying them home; and several grounds of 
special damage are suggested by Lorp Hoxr in Iveson v. Moore (9). In 
Fineux v. Hovenden (12) the special damage mentioned as an example is 
damage caused directly by the obstruction of the plaintiff in the use of the 
way. In Greasly v. Codling (13) the plaintiff was prevented by the defendant's 
obstruction from carrying his coals. In Paine v. Partrich (14) the plaintiff's 
damage was not actionable, and the example of actionable damage is put thus: 


170 ALL ENGLAND LAW REPORTS REPRINT [1931] Ali E.R. Rep. 


‘A particular damage to maintain this action ought to be direct, and not 
consequential; as, for instance, the loss of his horse, or by some corporal 
hurt, in falling into a trench in the highway.’ 


In Chichester v. Lethbridge (15) the obstruction was held actionable because 
the plaintiff was personally opposed by the defendant in an attempt to abate 
the obstruction and use the way. In Rose v. Miles (16) the plaintiff was 
obstructed in his use of the navigable water, and was damaged by being obliged 
to unload his barge and carry the goods overland. In all these cases the 
plaintiff was exercising his right of way and the defendant obstructed that 
exercise and caused particular damage thereby directly and immediately to 
the plaintiff.”’ 


In Iveson v. Moore (9) the decision of Lory Hour against the right of action, as 
reported in Lorp RaymMonp’s Reporrs, was subsequently reversed by the judges 
sitting in Serjeant’s Inn. The cases under the Lands Clauses Act, relevant for 
the reason already stated, I find it very difficult to reconcile. Lorp BLackBurN, 
in the latest case of Caledonian Rail. Co. v. Walker’s Trustees (17), goes through 
them in a way which relieves me of the necessity of referring to them in detail. 
He comes to the conclusion, as I understand his judgment, that the decisions of 
the House of Lords in Caledonian Rail. Co. v. Ogilvy (18) and in Ricket’s Case (6) 
are not consistent with the decisions in McCarthy's Case (8) approving Beckett's 
Case (7), and therefore he follows ‘‘the later and more deliberate decision,’’ that is, 
McCarthy’s Case (8). The House of Lords in the Caledonian Case (17), following 
McCarthy’s Case (8), did allow the claimant under the Lands Clauses Act to 
recover compensation, and, therefore, decided that the matter of which he com- 
plained would have given him a cause of action for particular damage before the 
Act authorising it was passed. Now the plaintiff there complained of the closing 
of a public highway and substituting for it a lengthier road of a steeper gradient 
than the way closed, whereby the access to his house was injured. This result 
appears to me to support the conclusion I have arrived at in the cases decided 
independently of the Lands Clauses Act. 

The result is that the legal objections to the plaintiffs recovering damages for 
delay in reconstruction fail. The claim for damages as to negligence before recon- 
struction fails as, in my opinion, there is no evidence on which the jury could find 
negligence before the collapse of the lock; but the plaintiff is entitled to damages 
for unjustifiable delay in commencing the reconstruction of the lock after its 
collapse. 

[His Lordship referred to an allegation made by the plaintiffs that the defendants 
were in breach of an agreement for the repair of the canal which the parties had 
made in 1927, held that there was no evidence of such an agreement, and con- 
cluded :] The result is that the judgment must be set aside except so far as it gives 
the plaintiffs judgment for damages for the four months’ delay in commencing 
reconstruction, which I understand is referred to a special referee. 





GREER, L.J. 
identical, reasons. 

With regard to the claim based on breach of statutory duty the defendants con- 
tended (i) that there was no evidence of any breach by the defendants of their 
statutory duty; (ii) that the duty was a public duty, similar to the duty to repair 
highways, and the defendants were not liable to pay damages to any individual 
claimant for nonfeasance; (iii) that, in any event, they could only be sued for 
breach of their statutory duty by those who could prove special or peculiar damage 
beyond what was suffered by the general public, and the plaintiffs had failed te 
give evidence of any such damage. 

[Dealing with the question of the alleged contract, his Lordship said :] I think 
that the more reasonable view to be taken of the conversation on Dec. 8 is that 
it was not intended or understood to be contractual, but that it amounted to nothing 


I have arrived at a similar conclusion for similar, though not 
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more than preliminary negotiations. I am satisfied that neither by actual authority 
nor by holding out or estoppel as pleaded had the persons present at the interview 
any authority to make the alleged contract. 

The question involved in the claim for damages for breach of statutory duty is 
one of considerable difficulty, and it is not easy to reconcile the numerous decisions 
on the subject. Inasmuch as the answers to the second and third questions were 
necessary to determine whether the defendants are liable to pay damages in respect 
of the four months’ delay caused by their negligent delay in commencing or com- 
pleting the work after the lock was closed, it is necessary for this court to deal 
with all three points. It was rightly admitted that the defendants’ statutory duty 
to keep the lock in repair was not an absolute duty: see Hammond v. St. Pancras 
Vestry (19) and per Lorp Atversronn, C.J., in Lambert v. Lowestoft Corpn. (20). 
Their duty was to exercise reasonable care to keep and maintain the lock in good 
order and condition, so that it should at all times be kept open and navigable for 
the use of all persons desiring to use and navigate the same without any unneces- 
sary hindrance, interruption or delay. It is established by the evidence of Mr. 
Sileock, one of the experts put forward by the plaintiffs, and, therefore, vouched 
by them as an expert to be relied on, that the collapse of the lock could not have 
been prevented by any work that would have taken less time than reconstruction. 
He suggested underpinning, but admitted that this would have necessitated the 
closing of the lock for the same Jength of time as reconstruction. At one period of 
his evidence Mr. Silcock suggested tying back as a method of dealing with cracks, 
but in the course of his examination-in-chief, he said: ‘‘I should point out that 
tying back would not prevent the settlement which took place in this case. You 
had a definite drop of the walls on both sides.’’ He then suggested underpinning. 
The only importance of pointing, he admitted, would be to see whether further 
movement continued. As there cannot be any doubt that further movement did 
continue at Milby Lock, this seems immaterial. He also said that partial under- 
pinning would only be a palliative, and that complete underpinning would cost 
more than reconstruction. It seems clear, therefore, that in his view reconstruc- 
tion at some time or other was necessary. The question then arises whether the 
defendants were negligent in not reconstructing earlier than they did. Their duty 
was to keep the navigation open without any unnecessary hindrance, interruption, 
or delay. As long as the lock was capable of doing its work it was unnecessary to 
close it. In my judgment, as nothing but reconstruction would avail, it was not 
negligence to postpone reconstruction as long as it could be safely postponed. 
Reconstruction would interrupt the navigation as long at one time as another. 
Indeed, the longer it was postponed the shorter time it was likely to take, as con- 
tractors’ machinery and methods of work undoubtedly improve from time to time. 
In my judgment, there was no evidence on which the defendants could be held 
liable for the delay in deciding to close the lock for reconstruction; there was no 
evidence entitling the jury to answer questions (i) and (ii) in the affirmative; and 
if they had discovered the cause of subsidence earlier than they did it would still 
have been prudent to postpone the closing of the lock. 

It remains for me to consider whether the plaintiffs are entitled to damages on 
the ground that the defendants were guilty of negligence in that they took four 
months longer to do the work than was reasonably necessary. There was evidence 
on which the jury could so find. Two contentions were put forward by the defen- 
dants as an answer to this as well as to the larger claim, and it is necessary to 
deal with them. They contended that the statutory duty to repair is a public 
duty, and that the defendants could not be sued for damages arising from a breach 
of their duty to the public. They argued that the freedom from liability for non- 
feasance of statutory highway authorities was not peculiar to highway authorities, 
but applied to all cases where the duty imposed by the relevant statute was a duty 
to the public generally; that the duty to keep the Ure navigation in repair was a 
duty imposed for the benefit of ‘‘all persons desirous to use and navigate the same,”’ 
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just as the duty to repair the roads in any district is a duty to all persons who 
desire to use the roads. They relied, in support of their contention, on cases like 
Cowley v. Newmarket Local Board (2), Glossop v. Heston and Isleworth Local 
Board (21), and Hesketh v. Birmingham Corpn. (22). It may well be that where 
a duty is imposed on public non-trading corporations they cannot be made liable 
to individual citizens or ratepayers for damages arising from their failure to carry 
out their statutory duties, and that the only remedy in such cases is by indictment 
or mandamus, or by some special proceedings provided for by the statute creating 
the duty. But it is too late to apply any such rule to the breaches of duty by canal 
companies, railway companies, or dock companies. The decisions in Lancaster 
Canal Co. v. Parnaby (23), Mersey Board v. Gibbs (5), and Boynton v. Ancholme 
Drainage and Navigation Comrs. (24) are all cases in which it was held that failure 
to perform a statutory duty by a company taking tolls for its services rendered them 
liable to pay damages to persons who suffered special damage as a result of the 
company’s breach of statutory duty. 

It was further contended for the defendants that the damages claimed by the 
plaintiffs were not in respect of special or peculiar damages within the meaning of 
the cases which have laid down that a plaintiff cannot recover for a breach of a 
public duty unless he can establish that he has suffered ‘‘special’’ or ‘‘peculiar’’ 
or ‘“‘private’’ damage. The cases on this subject are not very easy to reconcile. 
But, in my judgment, the weight of authority is in favour of the view that the 
plaintiffs’ losses, through their inability to use the canal for delivering their goods 
to their customers at places beyond Milby Lock, and the greater expense they 
incurred in sending them by road or rail, constitute special damage for which they 
are entitled to recover on the ground of the defendants’ breach of their public duty. 
If it be proved that a defendant has, by his acts or unlawful omissions, been guilty 
of a breach of any right which is the private or personal right of a plaintiff, such 
a defendant is, of course, clearly liable to pay damages to the plaintiff. If, on the 
other hand, the acts or omissions alleged are breaches of rights which the plaintiff 
has in common with all His Majesty’s subjects who have occasion to exercise those 
rights, the plaintiff has no remedy by an action for damages, unless he can establish 
that he has suffered special or peculiar damage beyond what is suffered by the rest 
of His Majesty’s subjects. What amounts to such special or peculiar damage is 
a question of some difficulty, but happily it is not necessary in this case to give an 
accurate definition of the word ‘‘special’’ or ‘‘peculiar’’ damage in this connection. 
There is ample authority for the proposition that if a trader whose premises adjoin 
a highway is in the habit of using the highway for the purposes of his trade and 
suffers damage to his business by the defendant’s action in unlawfully obstructing 
the highway, the damage to his business is special damage, respecting which he is 
entitled to recover by action against the person so committing a breach of the 
public rights. In Iveson v. Moore (9) the material facts alleged in the pleading 
which were held to give a right of action were, that on May 14 the plaintiff had 
200 loads of coal dug out of a colliery, and that for a whole month he was prevented 
from taking the coal in his carts to his customers. Two judges held that the action 
was well laid and two thought it was not. On appeal to the Court of Exchequer 
Chamber it was unanimously held that the plaintiff was entitled to succeed (see 
12 Mod. Rep. at p. 267). It does not appear from the report that the plaintiff’s 
carts had been actually taken as far as the obstruction and were then unable to 
get through. It seems to me that the case means that at any rate where a colliery 
patie has coal ready to be taken over the highway for the purposes of sale or 
eis to customers, and that highway is obstructed so that this cannot be done, 

e company is entitled to damages without proving that they had their coals 
actually on the highway and there met with the obstruction. In the judgment of 
Bea ea nae” oe (25) is stated to the effect that the owner 

amag e ground that a highway which was the 
approach to some of his houses had been obstructed, with the result that he lost 
his tenants. In Hart v. Basset (11) it was held that the defendant, who had 
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obstructed and stopped up the most convenient highway for the plaintiff to carry 
his tithes to his barn, whereby he was compelled to take them by a longer and 
more difficult way and incurred expense thereby, was liable. This was held to be 
particular damage, occasioned to the plaintiff by a breach of public rights. Greasly 
v. Codling (13) is a case where a plaintiff who wanted to use a highway—obstructed 
by the defendant—for the purpose of carrying coals, by reason of the obstruction 
had to go by a longer way so that he was damaged by being unable to make the 
same number of journeys per day, and it was held that the plaintiff could recover 
without having in any other respect proved special damage. In the judgment of 
Burroveu, J., the question is stated to be whether the inconvenience complained 
of is a general or a particular inconvenience of the party complaining. In 
Chichester v. Lethbridge (15) it was held that a plaintiff, proving that the defen- 
dant obstructed him by a ditch and a gate across a highway whereby he was 
obliged to go a longer and more difficult way, and that the defendant opposed him 
when attempting to remove the nuisance, was entitled to succeed. In Rose v. 
Miles (16) it was held that a plaintiff who had his barges stopped by an obstruction 
in a waterway by the defendant, and had therefore to take the loads out of the 
barges and send them by road at greater expense, had suffered special damage, 
which entitled him to recover. In this case he appears to have been actually 
prevented from taking the barges through, but it hardly seems possible to think 
that there would have been any difference in the result of the action if, instead of 
taking the barges up to the obstruction, he had them ready but did not take them 
because he knew that the obstruction was there and would not be removed. In 
Wilkes v. Hungerford Market Co. (26) it was held that the defendants, who had 
obstructed a highway for a longer period than was justified by their statutory 
powers, were liable to pay damages to a bookseller whose shop adjoined the high- 
way, and who proved loss of custom due to the unauthorised obstruction. In 
Ricket v. Metropolitan Rail. Co. (6) Lorp CueLmsrorp, in the course of his speech, 
throws grave doubt on the correctness of the decision in Wilkes v. Hungerford 
Market Co. (26), but I do not think it can be said to have been overruled, and it 
is in accord with the earlier authorities to which I have referred, and having regard 
to the subsequent decision of the House of Lords in Metropolitan Board of Works 
v. McCarthy (8), I think it ought to be regarded as correctly decided. If the 
diminution in value of business premises, due to an unauthorised obstruction, gives 
the owner a good cause of action, it seems to me that the interference with his 
business which gave rise to the loss in value ought a fortiori to be regarded as 
particular damage giving him a cause of action. . 
These cases would afford ample authority for the decision in the plaintiffs’ favour 
of the point under consideration. They, from time to time, during part of the 
relevant period, loaded their barges, took them as far as the lock, and as they 
could not take them any further transferred them to rail at greater expense. In 
addition to that, they may be able to prove that they were unable to take con- 
siderable quantities of gravel which they had or could have had ready to put upon 
their barges to customers who could only be, or could only conveniently be, reached 
by navigation below lock. But it is said that there are modern cases which estab- 
lish that the damage that they claim is not special or peculiar. In Winterbottom 
y. Earl of Derby (3), where the plaintiff proved that by reason of the defendant 
obstructing a public footpath he had incurred expense in removing the obstruction, 
it was held that he had not suffered such damage as entitled him to recover for 
the breach of the public rights. Kexuy, C.B., treats the question as if it were 
whether the plaintiff has suffered anything more than an inconvenience common to 
all who happened to pass that way, and in the course of his judgment he says (L.R. 
2 Ex. at p. 322): 


“T am of opinion that the true principle is, that he and he only can maintain 
an action for an obstruction who has sustained damage peculiar to himself, his 
trade or calling,”’ 
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and CHANNELL, B., says (L.R. 2 Ex. at p. 323): 


“The plaintiff cannot maintain this action without showing that he has suffered 
damage beyond and in excess of what other people have suffered. 


Assuming that these tests are correct, it seems clear that the plaintiff in the present 
case has suffered some damage peculiar to him in his trade or calling, or, to use 
the words of Cuanneu, B., ‘‘has suffered damage beyond and in excess of what 
other people have suffered.’’ Whether the law was rightly or wrongly applied in 
this case it is unnecessary to determine, because, even if it be good law, it 1s no 
authority against the plaintift’s right to succeed in the present case. 

The decision mainly relied upon by the defendants on this part of their argument 
was Ricket v. Metropolitan Rail. Co. (6). In that case the plaintiff claimed com- 
pensation under the Railway Clauses Acts because he said his property had been 
injuriously affected. He was the owner of an inn, the access to which had been 
made more inconvenient for his customers by that which would have been an 
unlawful obstruction to a highway if it had not been authorised by the company’s 
statutes. It has long been well-established law that in order to be entitled to 
compensation under the Railway Clauses Acts or the Lands Clauses Acts it must 
be proved that but for the statutory authority to do the act in respect of which 
compensation is claimed, the claimant would be entitled to damages at common 
law. In Ricket’s Case (6) it was held (i) that the plaintiff claiming compensation 
had not suffered any peculiar damage which would have entitled him to succeed in 
an action for damages at common law; and (ii) in any event he had not proved 
that his land was injuriously affected. It is difficult to reconcile this case with 
the decision of the Court of Appeal in Beckett v. Midland Rail. Co. (7), which was 
approved by the House of Lords in Metropolitan Board of Works v. McCarthy (8), 
or with the decision of the House of Lords in the last-named case, but, be this as 
it may, Ricket’s Case (6) is not an authority against the plaintiff's claim in the 
present case. In Ricket’s Case (6) what the plaintiff had to establish was, first, 
that his property was injuriously affected, and, secondly, that the damage 
occasioned to him by the injurious affection of his land was such as he could 
have recovered at common law, and it may well be that the true explanation of 
that decision is that it does not involve any decision that he could not have 
recovered at common law for the damage to his trade by reason of the obstruction, 
but that the damage to his property by reason of the obstruction was too remote to 
be taken into account as special damage caused by the obstruction. The question 
whether he could have recovered for damage to his trade was not material to the 
decision in that case—the question being whether he could have recovered for 
damages to his property. As I have said, it is difficult to reconcile all the words 
used in the speeches in the two cases in the House of Lords. In McCarthy’s Case 
(8) it was decided that the diminished value of the plaintiff's property was the 
direct consequence of the taking away of the draw-dock, and that he could, but 
for that fact, have recovered this damage, namely, the damage to his property, as 
peculiar and special damage occasioned to him by breach of the public rights. As 
I have said, it is difficult to reconcile except on the ground that no diminution in 
value of the public-house was in fact proved in Ricket’s Case (6), and that in any 
event it was too remote on the special facts of the case, whereas the diminution 
in value of the plaintiff's property was proved in McCarthy’s Case (8) to be the 
direct and immediate result of the closing of the dock. In my judgment, it is 
the law that where a plaintiff has property near a highway which he uses for the 
purposes of his business, and such highway, whether a canal or a roadway, is 
unlawfully obstructed, and he is thereby put to greater expense in the conduct of 
his business, or suffers loss by the diminution of his business, he is entitled to 
recover damages as a person who has suffered special or peculiar damage beyond 
that which has been suffered by other members of the public wanting to use the 
highway or waterway. 
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A For these reasons I think the appeal should be allowed, and the judgment varied 


by ordering that the inquiry as to damages be limited to damages occasioned by 
the four months’ delay in re-building the lock. 





SLESSER, L.J.—The statutory obligations on the defendant company are to be 

found in two Acts of Parliament in practically identical terms so far as the matters 

B here material are concerned. The first is the Leeds and Thirsk Railway Act, 1845, 

s. 36, and the second, the Regulation of Railways Act, 1873, s. 17. In so far as 

the argument in the court below and the pleadings appear only to refer to the 
earlier Act, I quote the material section from that Act. It is as follows: 


“And be it enacted, that the Leeds and Thirsk Rail. Co. shall and they are 

C hereby expressly directed and required from time to time and at all times 
from and after the making of any such purchase, lease, contract, or agreement 
as aforesaid, to keep and maintain the said River Ure navigation, from its 
junction with the River Swale to the Borough of Ripon, and the cuts and 
canals and all the works thereto belonging, and every part thereof respectively, 
well and sufficiently repaired, dredged, cleansed, scoured and in good order and 

D condition, and preserve the supplies of water to the same, so that the same 
navigation, cuts, and canals respectively, and every part thereof, may be at all 
times kept open and navigable for the use of all persons desirous to use and 
navigate the same, and that without any unnecessary hindrance, interruption, 
or delay.”’ 


The language of this section and of the corresponding section of the Act of 1873 

KE makes it clear that this is not a case where there is imposed an absolute duty to 
keep the canal repaired at all events, but only a duty of using all reasonable care 
and diligence. This distinction, which is vital to the determination of the degree 
of liability imposed by statute, is made very clear in Hammond v. St. Pancras 
Vestry (19). There a question arose concerning the liability of a vestry under the 
Metropolis Local Management Act, 1854, for an injury resulting to an individual 

F from the disrepair of a sewer. The material language of s. 72 of the Act of 1854 
is that: 


‘Every vestry . . . shall cause the sewers vested in them to be constructed 
covered and kept so as not to be a nuisance or injurious to health and to be 
properly cleared, cleansed and emptied . . .”’ 


G —language no less onerous than that in the Canal Acts. Brett, J., said (L.R. 
9 C.P. at p. 822): 


“The question therefore is, what is the proper construction of the Act of 
Parliament. That, as it seems to me, will dispose of both points: for both 
turn upon the construction of s. 72. The declaration does not charge the 
defendants with having been guilty of negligence. It discloses no common 
H law liability in the defendants, and can only be a valid declaration if it can be 
supported upon the statute. The words of s. 72 are susceptible of either 
meaning, that an absolute duty is cast upon the defendants, or that they are 
only bound to exercise due and reasonable care. What, then, is the proper 
rule of interpretation? The defendants are a public body having a duty 
imposed upon them by Parliament to do a thing which, even with the exercise 
I of the utmost care and diligence, may not always be capable of being done. . . 
It would seem to me to be contrary to natural justice to say that Parliament 
intended to impose upon a public body a liability for a thing which no reason- 
able care and skill could obviate. The duty may notwithstanding be absolute; 
but if so, it ought to be imposed in the clearest possible terms. The intention 
of the legislature is to be gathered from the language used and the subject- 
matter. Where the language used is consistent with either view, it ought not 
to be so construed as to inflict a liability, unless the party sought to be charged 
has been wanting in the exercise of due and reasonable care in the performance 
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of the duty imposed. According to my view of s. 72, therefore, the vestry or 
district board are not to be held liable for not keeping their sewers cleansed at 
all events and under all circumstances; but only where by the exercise of 
reasonable care and diligence they can and ought to know that they require 
cleansing, and where by the exercise of reasonable care and skill they can be 
kept cleansed.”’ 


There is much other authority to support the view that, where a statute does 
not in terms impose upon a public body an absolute duty, it is necessary to show 
negligence or want of reasonable care if the plaintiff is to succeed. In the leading 
case of Mersey Docks Trustees v. Gibbs (5) Lorp Cranwortu, L.C., says (L.R. 1 
H.L. at p. 122): - 

‘“‘Where such a body is constituted by statute, having the right to levy tolls for 

its own profits in consideration of making and maintaining a dock or a canal, 

there is no doubt of their liability to make good to the persons using it any 
damage occasioned by neglect in not keeping the works in proper repair. This 
was decided by the Court of Queen’s Bench and their decision was affirmed in 
the Court of Error in Lancaster Canal Co. v. Parnaby (4). The ground on 
which the Court of Error rested the decision in that case is stated by Trypat, 

C.J., to have been that the company made the canal for their profit, and opened 

it to the public upon the payment of tolls; and the common law in such a case 

imposes a duty upon the proprietors to take reasonable care, so long as they 
keep it open for the public use of all who may choose to navigate it, that they 
may do so without danger to their lives or property.”’ 


Lorp Atverstone, C.J., in Lambert v. Lowestoft Corpn. (20) states the matter 
positively thus ([1901] 1 K.B. at p. 594): 


‘It is now clearly established that under ordinary circumstances no action lies 
for injury occasioned by the execution of a statutory duty unless it has been 
negligently performed.”’ 


Finally, on this head: ‘‘An action upon the case does not lie where a man has not 
sufficient notice of his duty: Comyn’s Diaest (Action upon the case for mis- 
feasance). 

Section 36 of the Leeds and Thirsk Railway Act (from which through other 
statutes the railway company derive their title to the canal and their rights and 
duties) contains two obligations—the first one, to keep every part of the canal well 
and sufficiently repaired and in good order and condition, and, secondly, to keep 
it open and navigable for the use of all persons desirous to use and navigate the 
same without any unnecessary hindrance or delay. The jury have found, as to the 
duty arising on the first limb of the section, that the railway company, prior to 
1928, negligently failed to take proper steps for the maintenance and repair of 
Milby Lock and that the taking of such proper steps would have prevented the 
closing of the lock—a thing which happened in December, 1928—and as to the 
duty, on the second limb, that the defendants caused unnecessary delay or hin- 
drance in reconstructing Milby Lock by four months. The finding as to the first 
duty is a finding of negligence on the obligation cast upon the defendants which, if 
maintainable on the evidence, would amount to a finding of a breach of their 
statutory duty. But I have come to the conclusion for the reasons given by my 
Lord, which I need not repeat because of my precise agreement with them, that 
there is no evidence on which the jury could properly so find, and, consequently, 
for failure to show reasonable care on the part of the defendant company in the 
repair of the lock, the plaintiffs are unable to maintain their allegation of breach 
of the first statutory duty and so cannot succeed on this part of their case. There 
remains the second finding, of failure to perform the statutory duty on the second 
limb, ‘to keep open and navigable the canal without unnecessary hindrance, 
interruption or delay."’ Again I find myself in agreement with my Lord, that in 
this matter there was evidence on which the jury were entitled to find that four 


E 
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months’ delay had been negligently caused. The defendants themselves conceded, 
as I understand them, two months’ unnecessary delay. But even on this finding 
of negligence of failure to comply with the latter limb of s. 36 it was, nevertheless, 
for other reasons objected that the plaintiffs could not succeed—first, because they 
were so sufficiently similar in nature to a highway authority that, under the 
decisions applying to such authorities, they would only be liable for misfeasance 
and not for nonfeasance, and, secondly, that in any event the plaintiffs could not 
show that they had suffered such sufficient or particular special damage beyond 
that incurred by the public at large to enable them to sue. 

As to the first contention, the highway doctrine, the cases of Lancaster Canal Co. 
v. Parnaby (4), and the specific reference to the liability of canals in Mersey Docks 
Trustees v. Gibbs (5) (where Lorp CranwortH, L.C., says (L.R. 1 H.L. at p. 122): 


‘‘Where such a body is constituted by statute, having the right to levy tolls for 
their own profit, in consideration of making or maintaining a dock or canal, 
there is no doubt of the liability to make good to the persons using it any 
damage occasioned by neglect in not keeping the works in good repair”’ 


make it unnecessary to enter into an examination of the highway cases or to specu- 
late whether the immunity there conferred arises out of an avoidance of multiplicity 
of actions or an incapacity to sue the inhabitants at large or for any other reason. 
This point, in my view, has been definitely decided against the defendants in 
Parnaby’s Case (4) as approved by the House of Lords in Mersey Docks Trustees 
v. Gibbs (5). 

The second defence on this head, that the plaintiffs have failed to show particular 
and special damage, is more difficult. I do not think it necessary in the present 
ease to attempt to reconcile such cases as Iveson v. Moore (9) (in which it was 
held, according to Wits Rerorts (p. 74), that on the matter being reserved for 
the opinion of the judges they agreed in the opinion of Torton, J., and Gout, J., 
that an action lay upon proof of special damage more than the rest of the King’s 
subjects by the obstruction of a way which was the only way to come to the -coal 
pits of the plaintiff) and Wilkes v. Hungerford Market Co. (26) (where a bookseller 
suffered loss in business in consequence of passengers having been diverted from 
the thoroughfare by the defendants continuing an unauthorised obstruction across 
it for an unreasonable time), on the one hand, and the disapproval of these cases 
by the majority of the Law Lords in Ricket v. Metropolitan Rail. Co. (6). Despite 
the fact that these cases turned essentially on the Lands Clauses Acts and Railway 
Clauses Acts it would certainly appear, according to WILLES, J., in Beckett v. 
Midland Rail. Co. (7), that Wilkes v. Hungerford Market Co. (26) must now be 
regarded as overruled : see also Kennepy, J., in Martin v. London County Council 
(27). I prefer to base my judgment here on the fact that this canal is not a public 
highway, and, though a “‘iree navigation,”’ is also a navigation for which the 
plaintiffs paid tolls and, on the facts, suffered the arrest of their barges and in 
respect of which any argument based upon the exclusive general right of the public 
does not apply, for, though the language of the Canal Acts speaks of the whole of 
such canal being kept open and navigable for the use of all persons desirous to use 
and navigate the same, yet, as I think is indicated by the opinion of the judges 
expressed by Biacksurn, J., in the Mersey Docks Case (5), the defendants in the 
present action are not servants of the public in the sense that a surveyor of high- 
ways is. Such an officer may well be responsible to a person sustaining Injury 
from the parish ways being out of repair, but other authorities may be in a different 
position. Even before the decision in the Mersey Docks Case (5), companies 
working a canal were held liable as commercial adventurers trading for profit. 
Further authority for the conclusion that the plaintiffs have here shown particular 
damage may be found in Rose v. Miles (16). There the plaintiff declared that 
before and at the time of committing the grievance he was navigating his barges, 
Jaden with goods, along a public navigable creek and that the defendant wrongfully 
moored a barge across and kept the same so moored from thence hitherto, and 
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thereby obstructed the public navigable creek, and prevented the plaintiff ee 
navigating his barges so laden, per quod the plaintiff was obliged to igi! » 
goods a great distance overland and was put to trouble and expense in eh — 
of his goods overland. Thus, the facts were very similar as regards the aS 
to the plaintiff, though the cause of the damage was different from that in the 
present case. It was held that there was such a special damage that an achios 
upon the case would lie. Lorp ELLennorouaH, C.J., said (4 M. & S. at p. 103): 


“The plaintiff was in the occupation, if I may so say, of the navigation ; he 
had commenced his course upon it, and was in the act of using it when he is 
obstructed.”’ 

Bay.ey, J., said (4 M. & S. at p. 104): 
“The defendants in effect have locked up the plaintiff's craft whilst navigating 
the creek, and placed him in a situation that he unavoidably must incur 
expense in order to convey his goods another way.”’ 


Rose v. Miles (16) was cited by counsel for the plaintiff in Ricket’s Case (6), and, 
although the House threw doubt upon the decision in Wilkes v. Hungerford Market 
Co. (26), and, inferentially, on Iveson v. Moore (9), no criticism was made of Rose 
v. Miles (16) which appears to me to be good law. Lyme Regis Corpn. v. Henley 
(28) decided that where letters patent bound the mayor and burgesses to repair the 
banks and seashore an action would lie by an individual for direct and particular 
damage suffered by him. Park, J., delivering the opinion of the judges for the 
consideration of the House of Lords, pointed out (8 H. & N. at p- 349) that the 
King in granting the charter had remitted part of an ancient rent and that this 
showed consideration for the grant. In Ruck v. Williams (29) the Commissioners 
for Improving the Town of Cheltenham under an Act of Parliament, neglected to 
put a flap over an old sewer, whereby water flowed from the new sewer back into 
the old one and caused damage to the plaintiff. It was argued that the commis- 
sioners were not liable to action for nonfeasance. Martin, B., held that if the 
commissioners thought proper to make a new sewer communicating with the plain- 
tiff’s premises and omitted to give him the protection he had before, there was a 
damage immediate and consequent upon it and such damage or negligence as to 
entitle him to maintain this action. In every case the liability of a body created 
by statute must be determined upon a true interpretation of the statute under 
which it is created: per Lorp Campreny in Southampton and Itchin Bridge v. 
Southampton Local Board of Health (30). Finally, Buacksurn, J., in the Mersey 
Docks Case (5), points out that (L.R. 1 H.L. at p. 107): 


“It is obvious that a shipowner who pays dock rates for the use of the dock, 
or the owner of goods who pays warehouse rates for the use of a warehouse 
and the services of the warehousemen, is, as far as he is concerned, exactly in 
the same position, however the rates may be appropriated. He pays the rates 
for the dock accommodation and/or for warehouse accommodation and services, 
and he is entitled to expect that reasonable care should be taken that he shall 
not be exposed to danger in using the accommodation for which he has paid.”’ 


In my opinion, there is evidence that, by the defendants failing to repair within 
a reasonable time, as found by the jury, the plaintiffs have suffered direct special 
and particular loss. Their barges which were upon the canal were immobilised 
and their business interfered with by reason of the fact that the method of the 
conveyance oftheir gravel on which they had relied and for which they had paid 
tolls and were prepared in the future to pay tolls was denied to them. They are, 


therefore, entitled to succeed on this part of their claim and, for the reasons I have 
above stated, on this part only. 


Fy Appeal allowed. 
Solicitors: J. B, Pritchard; Steavenson & Couldwell, for Smithson, Teasdale, & 
Hewitt, York. . 


[Reported by BE. J. M, Cuapiin, Eso., Barrister-at-Law.,]} 
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A 
R. v. KYLSANT 
[Court or CriminaL Apprat (Avory, Branson and Humphreys, JJ.), November 2, 
3, 4, 1931] 
B [Reported [1932] 1 K.B. 442; 101 L.J.K.B. 97; 146 L.T. 21; 


48 T.L.R. 62; 75 Sol. Jo. 815; 23 Cr. App. Rep. 83; 
29 Cox, C.C. 379] 


Criminal Law—Company—Director—Publication of false prospectus—No positive 

false statement—False impression conveyed by statements accurate in them- 

0 selves—Concealment of true position of company—Larceny Act, 1861 (24 & 
25 Vict., c. 96), s. 84. 

A prospectus may be ‘‘false in a material particular’ within the meaning of 
s. 84 of the Larceny Act, 1861, if by a number of statements a false impression 
with regard to the financial position of a company is intentionally conveyed, 
although each statement taken by itself is true. 

A prospectus for a debenture issue set out the dividends paid by the company 
for the preceding seventeen years, but omitted to state that the company had 
sustained losses during that period and that the dividends had been paid out of 
income of a non-recurring character. 

Held: there was ample evidence on which the jury could find that the docu- 
ment was false in a material particular in that it conveyed a false impression 
regarding the position of the company. 


’ 


Notes. Considered: R. v. Bishirgian, R. v. Howeson, R. v. Hardy, [1936] 1 
All E.R. 586. Referred to: Curtis v. Chemical Cleaning and Dyeing Co., [1951] 
1 All E.R. 631. 
As to offences by directors, see 6 Haussury’s Laws (3rd Edn.) 190-199, and for 
cases see 15 Dicesr (Repl.) 1114-1116. For Larceny Act, 1861, s. 84, see 5 Hats- 
F sury’s Srarures (2nd Edn.) 742. 


Cases referred to: 
(1) Aaron's Reefs v. Twiss, [1896] A.C. 273; 65 Lee, Dee Th 1.1, (04, a2i.5 
9 Digest (Repl.) 109, 519. 
(2) Gluckstein v. Barnes, [1900] A.C. 240; 69 T.J.Ch. 385; 82 L.T. 895; 16 
G T.L.R. 821; 7 Mans. 321, H.L.; 9 Digest (Repl.) 37, 41. 
(3) Peek v. Gurney (1873), L.R. 6 H.L. 377; 43 L.J.Ch. 19; 22 W.R. 29, H.L.; 
9 Digest (Repl.) 102, 466. 


Appeal against conviction. 
The appellant, who had been the chairman of the Royal Mail Steam Packet Co., 
H. was charged (inter alia) that he, as a director of that company, published a prospec- 
tus, which he knew to be false in a material particular, inviting subscriptions to a 
debenture issue, with intent to induce persons to subscribe or advance money to 
the company, contrary to s. 84 of the Larceny Act, 1861. He was convicted on 
this charge at the Central Criminal Court, and was sentenced by WRIGHT, Jato 
twelve months’ imprisonment in the second division. On other counts, which 
J charged him with publishing accounts which he knew to be false in material 
particulars, he was acquitted. ; 

The prospectus was published on June 29, 1928, and related to an issue of 
£2,000,000 5 per cent. debenture stock at the price of £92 10s. per cent. It 
contained a statement that the capital of the company authorised by royal charter 
was £25,000,000; the capital issued and fully paid was £8,800,000; and there was 
an existing 44 per cent. debenture stock of £1,400,000, a 5 per cent. debenture stock 
(not including the present issue) of £3,100,000, a reserve fund of £1,450,000, and 
an insurance fund of £1,311,755. The object of the issue, it was stated, was to 
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provide additional capital for a new freehold building, and for the general purposes A 


of the company. The prospectus then proceeded : 


“The interest on the present issue of debenture stock will amount to £100,000 
per annum. Although this company, in common with other shipping com- 
panies, has suffered from the depression in the shipping industry, the audited 
accounts of the company show that during the past ten years the average 
annual balance available (including profits of the insurance fund), after pro- 
viding for depreciation and interest on existing debenture stocks, has been 
sufficient to pay the interest on the present issue more than five times over. 
After providing for all taxation, depreciation of the fleet, &c., adding to the 
reserves and’ payment of dividends on the preference stocks, the dividends on 
the ordinary stock during the last seventeen years have been as follows” 


—and then was set out a table of the dividends paid from the year 1911 to the 
year 1927 inclusive, those dividends varying from 5 up to 8 per cent., and down, 
in 1926, to 4 per cent., but in 1927 again rising to 5 per cent. The prospectus did 
not state that for a number of years preceding it the company had sustained losses 
on its trading and investment income, after allowing for depreciation; or that the 
dividends for those years had ultimately been paid out of income of a non- 
recurring character derived from the abnormal years of the 1914-18 war. 
The Larceny Act, 1861, provides : 


“Section 84: Whosoever, being a director . . . of any body corporate or 
public company, shall make, circulate or publish, or concur in making, circu- 
lating, or publishing, any written statement or account which he shall know to 
be false in any material particular, with intent to deceive or defraud any 
member, shareholder, or creditor of such body corporate or public company, or 
with intent to induce any person to become a shareholder or partner therein, 
or to entrust or advance any property to such body corporate or public com- 
pany, or to enter into any security for the benefit thereof, shall be guilty of a 
misdemeanour .. .”’ 


Sir John Simon, K.C., J. E. Singleton, K.C., and Wilfrid Lewis for the appellant. 
The Attorney-General (Sir William Jowitt, K.C.), D. N. Pritt, K.C., and Eustace 
Fulton for the Crown. 


The arguments and the material portions of the summing-up appear sufficiently 
from the judgment. 


Cur. adv. vult. 
Nov. 4. The judgment of the court was delivered by 


AVORY, J.—The indictment in this case is under s. 84 of the Larceny Act, 1861. 
It charged the appellant in the first two counts with publishing accounts which he 
knew to be false in material particulars, he being a director of the Royal Mail 
Steam Packet Co., with intent to deceive shareholders; and in the third count it 
charged him that he as a director of that company issued a prospectus which he 
knew to be false in a material particular, inviting subscriptions to a debenture 
issue, with intent to induce persons to subscribe or advance money to the company. 

Before the appellant pleaded, an application was made by learned counsel, Sir 
John Simon, on his behalf, that further particulars should be given by the prosecu- 
tion of the matters alleged to be false in the several documents. The learned 
judge adjourned his decision on that application till he had heard the opening of 
the case for the prosecution. The case having been opened by the learned Attorney- 


General for the prosecution, at the close of that opening the learned counsel, Sir 
John Simon, said: 


‘With regard to the request I made earlier in the day, 
closely what the Attorney-General has said, and I ha 


what he proposes to submit at the end, after the ev 
has opened here. 


I have been following 
ve his assurance that 
idence is called, is what he 
I think it is only reasonable to say that that gives me the 


I 


A 


B 


C.C.A.] R. v. KYLSANT (Avory, J.) 181] 


particulars I am entitled to, and I do not wish to put the Crown to any further 
trouble.”’ ‘ 
In order to appreciate the effect of that concession, it is necessary just to look at 
one or two passages in the opening of the learned Attorney-General, where he said: 


“Now, members of the jury, let me make this observation to you about that 
document [the prospectus]. I am not for a moment going to consider detailed 
words and phrases. Think of the type of person to whom this was addressed. 
It was addressed to the prospective investor, and presumably the prospective 
investor of a more or less cautious type. This is not anything like a gamble. 
This is almost gilt-edged stock, debenture issue of the Royal Mail. Consider 
what you are addressing to him. See how this document strikes him and must 
have been intended to strike him. What is the relevance of setting out the 
past at all? Why say that you have been earning—and say it in leaded type— 
more than £500,000 a year, unless it be that you obviously mean anybody to 
draw this conclusion: ‘From what has taken place in the past you may 
legitimately draw an inference as to what will take place in the future.’ It is 
quite obvious to every one of us that that is the object. Now, could you 
possibly, on the facts of this case, as you know them, draw any inference as 
regards the future, from the fact that during these years these sums of money 
had been expended in dividend? That is the simple point. If this company 
has been throughout these years, with all the figures and all the relevant facts 
that I have opened to you, expending millions, five to six million pounds, and 
each year there has been a deficit, is it not utterly dishonest—and I do not 
mince my words—utterly dishonest, to put a document before a prospective 
investor and say to him: ‘Now this is what we have done in the past,’ and 
imply to-him: ‘What we have done in the past is a fair indication of what you 
may reasonably expect we shall do in the future’?”’ 





Following on that observation the learned Attorney-General quoted from the 
opinion of the late Lorp Hatspury in Aaron’s Reefs v. Twiss (1), to which we shall 


F have occasion to refer later. When one bears in mind those passages of the open- 


ing, and the concession which was made by the learned counsel that that supplied 
him with sufficient particulars of this indictment, the issue before the jury was 
accordingly defined, and the trial on that issue proceeded. We are not saying, of 
course, for a moment, that that concession as to particulars in any way precluded 
the learned counsel from his further argument on the proper construction of s. 84 
of the Larceny Act, 1861. 

In the result, the appellant was acquitted on counts 1 and 2, and he was con- 
victed upon count 3. In case it should be thought that there is any apparent 
inconsistency in the verdict of the jury, we think it right to say that with regard 
to counts 1 and 2 the jury may have thought that existing shareholders had some 
information from the published accounts which the outside public had not, particu- 
larly in view of the fact that in the profit and loss accounts for those years and 
previous years there had been some indication of what was called an ‘‘adjustment 
of taxation reserves,’’ a somewhat abstruse expression which gave rise to con- 
siderable discussion during this case. 

Coming to count 3, on which the appellant was convicted, the prospectus in 
question was issued on June 29, 1928. The subscription list was opened on July 3, 
and closed on or before July 4. It was an issue of 5 per cent. debentures at 
£92 10s., and in fact it was oversubscribed. The material portions of the prospec- 
tus are first of all the statement of the capital issued and fully paid, of the existing 
debenture stock, and of the reserve fund of £1,450,000, and the insurance fund of 
£1,311,755; and on p. 2 of the prospectus, after setting out the history of the 
company and stating that the object of the issue was to provide additional capital 
for a new frechold building and for the general purposes of the company, proceeded : 


‘““The interest on the present issue of debenture stock will amount to £100,000 
per annum. Although this company, in common with other shipping com- 
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panies, has suffered from the depression in the shipping industry, the audited 
accounts of the company show that during the past ten years the average 
annual balance available (including profits of the insurance fund), after pro- 
viding for depreciation and interest on existing debenture stocks, has been 
sufficient to pay the interest on the present issue more than five times over. 
After providing for all taxation, depreciation of the fleet, etc., adding to the 
reserves and payment of dividends on the preference stocks, the dividends on 


ei 


the ordinary stock during the last seventeen years have been as follows : 


Then it sets out a table of the dividends paid from the year 1911 to the year 1927 
inclusive, those dividends varying from 5 up to 8 per cent., and down in the year 
1926 to 4 per cent., in 1927 again showing 5 per cent. One purpose for which this 
issue was made appears to have been to pay off an overdraft of £500,000 at the 
bank, which had been agreed with the bank in the year 1926. That overdraft, 
granted in 1926 for a period of three or six months, had been renewed from time to 
time for short periods on the promise of this new issue being made, out of which 
the bank hoped to be repaid the overdraft. 

We now come to consider the grounds of appeal in this case, which are: (i) That 
there was no evidence that the appellant made or published or concurred in making 
or publishing a written statement which was false in any material particular. 
(ii) That there was no evidence that he made or published that prospectus knowing 
it to be false in any material particular. (iii) That there was no evidence that he 
made or published that prospectus, which he knew to be false in a material par- 
ticular, with intent to induce persons to entrust or advance property to the Royal 
Mail Steam Packet Co. The third ground is immaterial, because it is now admitted 
that if the prospectus was published, and if it was false, and known to be false, 
there can be no question that it was published with intent to induce persons to 
entrust or advance property to the company. These grounds of appeal were 
supplemented by the further ground that the learned judge at the trial had mis- 
directed the jury, and that he ought to have directed them that there was no 
evidence that the prospectus contained any false statement, and the notice of appeal 
sets out certain extracts from the summing-up of the learned judge, which it is 
complained were in fact wrong, amounting to a wrong direction in law. These are 
long extracts, and they are, as I have said, only extracts. It will be necessary to 
refer to some other passages in the summing-up to which exception is not specifi- 
eally taken. 

These are the passages which are complained of, in which the learned judge 
said, referring to the section: 


‘These are the words which it is said require some consideration, and I con- 
fess I think they do. It is these words: 


‘make, circulate or publish, or concur in making, circulating or publishing 
any written statement or account which he shall know to be false in any 
material particular.’ 


What exactly does that mean? The conclusion that I have arrived at is this, 
that it is not limited to a case where you point to a written account or written 
statement and say: Here are certain figures, here are certain words which are 
false. I think that is to narrow unduly the words ‘in any material particular.’ 
It is perfectly true that a criminal Act, which carries with it the penalties of 
the criminal law, must be strictly construed, but it must be reasonably con- 
strued, and, in my judgment, to construe this Act in that way would be to 
shut out a type of fraud in connection with written documents or written 
accounts which may be of the utmost importance, and that is the type of fraud 
which may be found in a document, not fraudulent in the sense of what it 
states, but in the sense of what it conceals or omits. You may have a definite 
and positive falsehood in a document, and when that obviously is the case— 
where in respect of the words pertaining to that specific falsehood you could 
say ‘This is a material particular’—it is for the judge to say what is material, 


A 


B 


E 


H 


=a 


—~s 


bn bee 


C.C.A.] R. v. KYLSANT (Avory, J.) 183 


but clearly iL am taking a case, as indeed in this case, where what is alleged is 
definitely material. It may be said, where you have specific words or figures 
containing a falsehood which you can put your finger on and say: ‘It is false 
in a material particular, and it is in this material particular,’ but I think the 
language which is used means more than that, according to its reasonable 
interpretation. It will cover the case where you have a written statement 
which is false, not in any specific words or any specific figures which it con- 
tains, but which is false in the way in which a document may be fraudulent, 
namely, where you may take every word and every figure, and say: ‘There is 
nothing false about this, there is nothing false about that,’ but the document 
as a whole may be false, not because of what it states, but because of what it 
does not state, because of what it implies. Of course, that type of falsity, 
which is indeed the type of falsity in the main in question here, is more diffi- 
cult to establish than the case where you can point to a specific false word in 
a sentence, because where the falsity consists in a fraudulent desire to create 
a false impression, while keeping accurately to the limited facts which appear 
in the document, you have to show affirmatively that there was a deliberate 
intent to create a false impression. If you have a definite falsehood, that 
speaks for itself. A man who has told a definite falsehood or written a definite 
falsehood may perfectly well be able to show that though it was false he did 
not know it was false, or, in certain cases, though he knew it was false, he did 
not intend to deceive anybody, but made a false statement, an inaccurate 
statement thinking it was substantially true, though he knew all the facts 
which ought to have told him it was untrue. That is a much simpler case than 
where you have a case in which a written statement is alleged to have been 
false in the sense that it was concealing the true facts. Then you have to show 
before you can get any further at all that it was a deliberately concocted 
instrument, the instrument of a definite scheme to defraud or to deceive, as 
the case may be, and therefore in order to prove a case of fraud of this latter 
type, fraud as it were by concealment, the intent of the parties must be estab- 
lished at the outset. But to construe s. 84 so as to exclude from its ambit 
that type of fraud in a written statement of account is, in my judgment, to 
limit unduly the scope of the enactment, to exclude from it some of the most 
important types of false documents which in this class of case may have to be 
dealt with, and which, I think, is the guiding feature, to do an injury to the 
language—the language must be construed reasonably, according to its natural 
meaning, and in my view having regard to the whole of this section, its pur- 
pose and its character, I think the construction which I have given to it is the 
true construction.” 


Then there follows another long extract from the summing-up of the learned 
judge, which it is not necessary to read in full, but which contains this passage, 
which is complained of as being wrong in law, amounting to a wrong direction. 


“Was the form which was adopted here, and which erred by reticence, de- 
liberately adopted with an intention to deceive? Was it not merely a case of 
prudent and well-advised reticence, but a case of malignant, deliberate, wicked 
and treacherous deceit in order to defraud? ‘his is one of those difficult cases, 
but not impossible cases, which have oceurred from time to time in the course 
of company transactions, where a document has been put forward in order to 
be acted upon (prospectuses and other things), and put forward in such a form 
that though it stated every fact correctly, fact by fact, and everything was 
correctly stated by the card, yet the true effect of what was said was completely 
false and completely misleading. That result might be achieved with the best 
of intentions, and by a man who, while his mind was fixed on attaining his 
object and floating an issue, and while he was in a sense thinking of what was 
best to achieve that object, was not thinking and was not conscious to himself 
that he was going to mislead people, and that he was going to induce them to 
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subscribe to the issue under a belief which was completely false and completely 
delusive. People sometimes say to themselves: ‘Well, this is all I need tell. 
I will only tell as little as is necessary, but what I will tell I will tell quite 
accurately, and then I can quite fairly and honestly leave it to the person who 
reads this prospectus to make up his own mind.’ ‘That is to say, he may have 
no dishonest intent, he may have perhaps no real consciousness that what he 
is doing is delusive and mischievous. He may, of course, be in some cases, if 
he is under a legal obligation to disclose all the relevant facts, liable to a civil 
action. Here you are not concerned with the civil liability, you are concerned 
with the offence under this Act as stated in the indictment.”’ 


The learned judge again reads the charge in the indictment, and proceeds : 


“Of course, that means that he fraudulently, with wicked intent, and de- 
liberately published that with that wicked design of defrauding. That again 
is a question entirely for you. Do you think that this was a document which 
by accident or design, innocently or criminally, did mislead people? Do you 
think that people invested on the faith of this document, and in the belief that 
it contained all that it ought to contain, whereas if they had been told the true 
facts they would not have put money into this concern at all, because they 
would have wanted some guarantee as to the earning capacity of the 
company ?”’ 


That passage is followed by a further passage, in which the learned judge said : 


‘‘As we all know, though a debenture holder in a sense is secured, indeed, in 
fact, is secured on the assets which, in certain events, he may realise, which 
he may enter into possession of in certain events, yet the man who takes 
debentures is not thinking of that; he wants to take a debenture which is sure 
as to the assets and which is also likely to be a useful debenture to him and 
yield him an income year by year, an income which will come in due course 
from the earnings of the company, and, therefore, it seems common sense that 
a man would not invest in a company at a time when it had a record of un- 
fruitful working for some years past, however much it may have had of the 
special credits to keep it going and to provide dividends. That may be per- 
fectly true, but, as I say, you have to go on a step further, you have to consider 
the really anxious aspect of this account; you have to consider, assuming that 
you are satisfied that it was in truth and in fact a misleading document, was 
it deliberately concocted, was it deliberately put together with the intention of 
stating certain things and not stating other things so that anyone reading what 
was said, not knowing what was not said, would be deluded and deceived as to 
the true nature of the company. It is said by Lord Kylsant that he knew 
what the position had been, he knew what the earning capacity had been, and 
he would say: ‘There is a well-secured asset here. We are in the trough of 
the wave now, or we are just coming from the trough of the wave, and things 
will soon improve again, and then all will be well.’ That is a matter which 
you will have to take into account. You will bear in mind that it is always 
possible to be wise after the event, but, on the other hand, you will consider 
whether there was such necessity at this time for obtaining further money as 
to form a motive for deceit. Even that will not be enough. You must satisfy 
yourself, before you can find Lord Kylsant guilty, that not only was there a 
motive, but there was an actual intention, a deliberate and criminal intention 
to obtain from the investor money which he would not have parted with if ied 
had known the true facts. It is not a question here whether what was done 
was done within strict business lines. It is not a question whether what was 
done was strictly honourable. It is a question whether an offence was 20 ; 
mitted under this penal section which carried with it in the ey oP 
a consequences which inevitably flow from conviction un 
aw. 
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\ A little lower down, he adds these words: 


“In the main it is quite obvious that this is, letter by letter, word by word, an 

accurate document, so far as it goes, and it can only be found [probably it 

should read: ‘it can only form’] the basis of a charge of fraud if you are 

satisfied, as I have said more than once, that there was this deliberate and 
3 wicked and criminal intent to concoct a false and misleading document.” 


It is convenient now to refer to one or two authorities which, in our view, support 
the view of the law expressed by the learned judge in his summing-up. In Gluck- 
stein v. Barnes (2) Lorp Macnacnuren said, giving his opinion in that case, which 
concerned a company and its prospectus ({1900] A.C. at p. 250): 


“My Lords, it is a trite observation that every document as against its author 
must be read in the sense which it was intended to convey. And everybody 
knows that sometimes half a truth is no better than a downright falsehood.”’ 


Y 


In Peek v. Gurney (3), a case where the House of Lords was considering the 
effect of the prospectus of the company which was formed to take over the business 
of Overend and Gurney, Lorp CneLmsrorD, in giving his opinion, said (L.R. 6 H.L. 

) at p. 386): 


“It cannot be denied that if the condition of the firm of Overend and Gurney 
had been disclosed the result must have been their stoppage, and no hope 
could have been entertained of establishing a joint stock company upon the 
basis of a concern in such a state. The foundation of the projected company 
was, therefore, necessarily laid in concealment; and to render the scheme 
attractive to the public, the promoters were not only compelled to hide the 
truth, but to give such a colour to the statements put forth in the prospectus 
as to render them (though perhaps literally true), yet, in the sense in which 
they must have known the statements would be understood by the public, 
really false.”’ 


Ff In the same case, Lorp Carrns, in giving his opinion, said (L.R. 6 H.L. at p. 402): 


“(The first question in the case is:] Did the respondents, in the prospectus 
issued as to the company, make representations which, in pvint of fact, were 
untrue? [And he says, further :] This brings me, therefore, to the considera- 
tion of the prospectus; and before looking at the terms of it, I may say that I 
entirely agree with what has been stated by my noble and learned friends 

G before me, that mere silence could not, in my opinion, be a sufficient founda- 
tion for this proceeding. Mere non-disclosure of material facts, however 
morally censurable, however that non-disclosure might be a ground in a proper 
proceeding at a proper time for setting aside an allotment or a purchase of 
shares, would, in my opinion, form no eround for an action in the nature of 
an action for misrepresentation. There must, in my opinion, be some active 

H §= misstatement of fact, or, at all events, such a partial and fragmentary state- 
ment of fact, as that the withholding of that which is not stated makes that 
which is stated absolutely false.”’ 


Lastly, we come to the case, which was quoted by the learned Attorney-General 
in his opening, of Aaron’s Reefs v. Twiss (1), in which Lorp Hatspory, in giving 
I his opinion, said this ([1896] A.C. at p. 281): 


“Inasmuch as the jury have found that, I think, upon very good evidence in 
the prospectus itself [that is, that it was calculated to induce persons to invest 
money] it remains only to consider the final question, namely, whether or not 
there was evidence for the jury which would justify them in finding that this 
was a fraudulent prospectus—that these statements were fraudulent and false. 
Now, in dealing with that question, again I say I protest against being called 
on only to look at some specific allegation in it; I think one is entitled to look 
at the whole document and see what it means taken together. Now, if you 
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look at the whole document taken together, knowing what we now know and 
what the jury had before them, I suppose nobody can doubt that this =e a 
fraudulent conspiracy. I observe that one or two of the learned judges be ow 
used very plain language upon it, and remarked upon the fact that Mr. Gilbert, 
who seems to have been the head and front of it, was not subjected to an 
inquiry in a criminal court. But, be that as it may, the question before your 
Lordships now is whether the jury were justified in finding with these facts 
before them what they did find. It is said there is no specific allegation of 
fact which is proved to be false. Again I protest, as I have said, against that 
being the true test. I should say, taking the whole thing together, was there 
false representation? I do not care by what means it is conveyed, by what 
trick or device or ambiguous language; all those are expedients by which 
fraudulent people seem to think they can escape from the real substance of 
the transaction. If by a number of statements you intentionally give a false 
impression and induce a person to act upon it, it is not the less false although 
if one takes each statement by itself there may be a difficulty in showing that 
any specific statement is untrue.”’ 
A little later on he says, dealing with that particular case ({1896] A.C. at 
p. 284): 

“The whole of this transaction seems to me to have been fraudulent to the 
last degree, and I entirely concur with those learned judges who, in very plain 
language, said that the persons engaged in this transaction were guilty of a 
fraudulent conspiracy, and might have been indicted for it.”’ 


In the opinion of this court, those passages are sufficient to support the summing- 
up so far as it consisted in any direction on the question of law arising in this case. 
It is true that they are opinions expressed in civil proceedings, but we think that 
the principles which are there laid down are none the less applicable in this case, 
particularly in view of the fact that in the last case Lorp Hatssury had in mind 
and gave expression to his view as to the criminal law as well as the civil law. 
In the present case we find that the learned judge on more than one occasion 
specifically called the attention of the jury to the distinction which they must bear 
in mind between a possible civil liability and a criminal liability, and in the 
opinion of this court there was ample evidence upon which the jury could come to 
the conclusion that this document, the prospectus, was false in a material par- 
ticular, in that it conveyed a false impression, the falsity in this case consisting 
in putting before intending investors as material upon which they could exercise a 
judgment as to the existing position of the company, figures which apparently 
disclose the existing position but in fact conceal it. In other words, the document 
implied that the company was in a sound financial position, and that a prudent 
investor could safely invest in its debentures. This implication arises particularly 
from the statement that the dividends have been regularly paid over a term of 
years, although times have been bad, a statement which is entirely misleading 
when the fact that they were paid not out of current earnings but out of earnings 
in the abnormal war period is omitted. 

The further question is whether there was evidence upon which the jury could 
properly find that the appellant knew that this document was false. If there was 
evidence that the document was false in the particulars already indicated, there 
was ample evidence upon which the jury could find that the appellant knew of its 
falsity, knowing as he did of the means by which the dividends had been paid; and 
it is not, and cannot be, disputed that the prospectus was published with intent to 
induce persons to entrust or advance money to the company, which was sufficient 
to satisfy the section. But the learned judge told the jury, in the passage that I 
have already read, that upon this third count also they must find the intention to 
defraud, and he repeated this, after the jury had retired, and sent their written 
question to him. In these circumstances the jury must be taken to have found 
that what was done in this case was done with an intent to defraud, 
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In the result we come without hesitation to the conclusion that in the summing- 
up, regarded as a whole, there was no misdirection, that there was ample evidence 
upon which the verdict of the jury can be supported, and that this appeal must be 
dismissed. I intended to add, with reference to what took place after the jury 
had retired and asked a question of the learned judge, that in the opinion of the 
court the direction to the jury by the learned judge that the intent to deceive 
necessarily involved a fraudulent intent, because fraud involved an intent to 
deceive, was too favourable to the accused, and that he ought to have told them that 
on this third count it was sufficient if they found an intent to induce persons to 
subscribe or advance money to the company. 

ay Appeal dismissed. 

Solicitors : Holmes, Son, & Pott; Director of Public Prosecutions. 

[Reported by T. R. Firzwatter Butuer, Esq., Barrister-at-Law. | 





WILKINSON (TAUNTON REVENUE OFFICER) v. SIBLEY AND 
DONOVAN 


[Court or Appeat (Scrutton, Greer and Slesser, L.JJ.), May 7, 1931] 


[Reported [1932] 1 K.B. 194; 101 L.J.K.B. 26; 146 L.T. 1; 
95 J.P. 208; 29 L.G.R. 633; [1926-31] 2 B.R.A. 926] 


Rating—De-rating—Industrial hereditament—Bespoke tailoring business—Retail 
outfitter’s shop—Fitting and work rooms—Rating and Valuation (Apportion- 
ment) Act, 1928 (18 € 19 Geo. 5, c. 44), s. 3 (1). 

The respondents, bespoke tailors and outfitters, occupied a hereditament 
which was registered as a workshop under the Factory and Workshop Acts, 
1901-20, and consisted of a three-storied building used, on the ground floor, 
partly as an outfitter’s shop and partly as a place for showing customers cloth 
and for storing cloth, and, on the upper floors, as fitting rooms and workrooms. 

Held: a unified business being conducted on one hereditament could not in 
law be dissected, and the work carried on in the workrooms must be treated as 
ancillary to the retail trade or business of the premises, and, therefore, the 
hereditament fell within s. 3 (1) (a) of the Rating and Valuation (Apportion- 
ment) Act, 1928, and was not entitled to be de-rated. 

Finn (Wimbledon Revenue Officer) v. Kerslake (1), post, p. 242, applied. 

Notes. Considered: Toogood ¢ Sons, Ltd. v. Green, [1932] All E.R.Rep. 309; 
McGowan v. Osgoldcross Assessment Committee, West Riding of Yorkshire, [1936] 
2 All 12.R. 170. 

As to de-rating of factories and workshops, see 27 Hauspury’s Laws (2nd Edn.) 
439 et seq., and for cases see Dicest Supps., tit. Rates and Rating, case no. 226a 
et seq. For Rating and Valuation (Apportionment) Act, 1928, see 20 Haussury’s 
Sraturres (2nd Edn.) 167. 

Cases referred to: 

(1) Finn (Wimbledon Itevenue Officer) v. Kerslake, post, p. 242; [19381] 1 K.B. 

385; 100 L.J.K.B. 1; 143 L.T. 650; 94 J.P. 177; 46 T.L.R. 601; 28 L.G.R. 
550; [1926-31] 2 B.R.A. 743, C.A.; on appeal, post, 242; [1931] A.C, 457; 
100 L.J.K.B. 271; 145 L.T. 73; 95 J.P. 115; 47 T.L.R. 308; 29 L.G.R. 279; 
[1926-31] 2 B.R.A. 886, H.L.; Digest Supp. ; 
(2) Inland Revenue v. Gunn, Collie, and Topping, 1930 8.C. 389; Digest Supp. 
(3) Inland Revenue v. Wigtownshire Assessor, 1930 S.L.T. 881; Digest Supp. 
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‘urpt li i t, p. 242; [1981] A.C. 

(4) Turpin v. Middlesbrough Assessment Committee, post, : 
446; 100 L.J.K.B. 271; 145 L.T. 78; 95 J.P. 115; 47 T.L.R. 308; 29 L.G.R. 
279; [1926-31] 2 B.R.A. 886, H.L.; Digest Supp. 


Appeal from the decision of the Divisional Court (Lorp Hrwarr, C.J., Avory 
and Macnacuren, JJ.), on appeal from Somerset Quarter Sessions on a Special 
Case stated under the Rating and Valuation Act, 1925, s. 31 (5). 

At quarter sessions the revenue officer for the Taunton Assessment Area appealed 
against the decision of the Taunton Assessment Committee to include in the special 
list for the rating area of the borough of Taunton as an industrial hereditament, the 
hereditament therein described as follows: 


“Occupier: Messrs. Sibley and Donovan. 

‘‘Premises : Shop, workrooms, &c., Cheapside. 

‘Net annual value : £205 (£59 industrial user, £146 non-industrial user).”’ 

The following facts were proved or admitted. The hereditament, which was 
situated in one of the principal streets in the shopping centre of Taunton, consisted 
of a three-storied building known as Nos. 4 and 5, Cheapside, Taunton, and was 
in the sole occupation of the respondents, Messrs. Sibley and Donovan, bespoke 
tailors and outfitters. Messrs. Sibley and Donovan commenced business at No. 5, 
Cheapside in 1911, and until December, 1927, they carried on at No. 5 only a 
business consisting of the manufacture and sale of men’s suits, breeches, and 
overcoats which were ordered by customers on the premises and elsewhere. They 
never have carried on the business of ready-made tailors on this hereditament. In 
December, 1927, Messrs. Sibley and Donovan purchased the premises known as 
No. 4, Cheapside because they had insufficient room for the tailoring business, and 
opened on the ground floor of No. 4 a shop in which they sold shirts, collars, socks, 
hats, ties, and other similar articles not made on the premises. The upper floors 
of Nos. 4 and 5 were occupied and used as appears hereafter. 

The said hereditament was now occupied and used as follows. (i) Two front 
shops turned into one on the ground floor with a total frontage of 85 ft. to the 
main thoroughfare and a depth of 32 ft. (average) to a side street. The shops 
comprised two show windows, one showing cloth and the other displaying general 
outfitting, hats, ties, umbrellas, ete. The ground floor of No. 5 was used for 
interviewing customers, showing materials, and storing the cloth from which the 
suits were made. The ground floor of No. 4 was used entirely for the outfitting 
business. (ii) First floor—(a) two fitting rooms; (b) office; (c) cutting room 
used for the cutting out of cloth for the making of suits, breeches, and 
overcoats and for cutting trimmings; (d) a small store room in connection 
with the outfitting business. (iii) Second floor—(a) and (b) two workrooms, 
each 11 ft. 6 in. by 9 ft., used for the making and ironing of garments; 
(c) and (d) two workrooms, each 12 {t. by 9 ft.; (e) one workroom, 14 ft. 6 in. 
by 8 ft., used at times as a store for wrappings, collapsible cardboard boxes, and 
for packing the garments made on the premises; (f) one workroom, 12 ft. by 
7 {t. 6 in., used for the making of garments. (iv) Third floor—Five workrooms, 
(a) 11 ft. 6 in. by 11 ft. 6 in.; (b) 11 ft. 6 in. by 11 ft. 6 in.; (c) 12 ft. by 7 ft. 6 in.; 
(d) 12 ft. by 9 ft.; (e) 14 ft. 6 in. by 8 ft. Of these, four were used for the making 
of garments and one as a cutting pattern room in which patterns used by the 
cutters were stored; (f) one stock room, 11 ft. 6 in. by 9 ft., used as a repository 
for waste cloth cuttings. (v) Basement—two cellars. The said hereditament was 
occupied and used as enumerated above, solely in connection with the occupiers’ 
business as bespoke tailors and outfitters. The only parts used for the purposes of 
the outfitting business were the ground floor of No. 4 and the room (d) on the 
first floor. The number of persons employed on the said hereditament was twenty- 
nine in addition to the two principals. Of these twenty-six were engaged in 
tailoring and three in the outfitting department. The two principals were solely 
engaged in tailoring. In 1928 wages paid to employees engaged in making gar- 


ments amounted to £2,457 and to employees engaged in the outfitting department 
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£452. In 1929 the wages so paid were £2,390 and £474 respectively. In 1928 the 
gross turnover was as follows: tailoring 77-2 per cent., outfitting 22-8 per cent. 
(The outfitting department has not yet shown a profit.) In 1929 the gross turn- 
over was as follows : tailoring 16-6 per cent., outfitting 23-4 per cent. Of the 
customers of the tailoring business 70 per cent. lived outside the borough of 
Taunton and of this 70 per cent., 30 per cent. outside a radius of twenty miles. 
Of these customers some gave their orders and were fitted on the premises at No. 5, 
others gave their orders and were fitted at their own residences, and many repeat 
orders were received by post. The said hereditament was registered as a workshop 
under the Factory and Workshop Acts, 1901-20. 

The revenue officer contended that the hereditament was not an industrial 
hereditament within the meaning of s. 3 (1) of the Rating and Valuation (Appor- 
tionment) Act, 1928, in that it was primarily occupied and used for purposes not 
those of a factory or workshop, and/or was primarily occupied and used for one of 
the following purposes or for a combination of such purposes, that is to say: (i) the 
purposes of a retail shop; (ii) the purposes of retail trade and/or business which 
were not the purposes of a factory or workshop; (iii) that, if the said hereditament 
be occupied and used as a factory or workshop, nevertheless it was not occupied 
and/or used for the purposes of a factory or workshop in that such occupation 
and/or user was incidental and/or ancillary to other purposes which were not the 
purposes of a factory or workshop, namely, those of a retail shop and/or retail 
trade and/or business. The respondents contended that the primary use and 
occupation of the hereditament was as a workshop for the manufacture of clothes 
and not for any of the purposes referred to in the proviso to s. 8 (1) of the Act 
of 1928. 

Quarter sessions found, in so far as it was a question of fact, that the heredita- 
ment was a workshop within the meaning of the Factory and Workshop Acts, 
1901-20, and was occupied and used as such, that it was occupied and used partly 
as a retail shop, but mainly as a workshop where suits, breeches, and overcoats 
were cut, made up, and finished to order, and that the fact that a large proportion 
of the suits, breeches, and overcoats were sold on the said hereditament did not 
deprive the hereditament of the benefits of the Act of 1928 or render the primary 
use and occupation of the hereditament anything other than that of a workshop. 
They came to the conclusion, therefore, that the hereditament was an industrial 
hereditament within the meaning of the Act of 1928, and gave judgment in favour 
of the occupiers with costs, ordering that the said hereditament should remain in 
the special list. 

The Divisional Court held, following the decision of the Court of Appeal in Finn 
(Wimbledon Revenue Officer) v. Kerslake (1), that the-hereditament was an indus- 
trial hereditament and ought to be entered in the special list. The revenue officer 
appealed. 


The Attorney-General (Sir William Jowitt, K.C.), Wilfrid Lewis and Colin H. 
Pearson for the revenue Officer. 
J. D. Casswell for the occupiers. 


SCRUTTON, L.J.—This case under the Rating and Valuation (Apportionment) 
Act, 1928, comes before us in this way. When the Divisional Court gave the 
decision which is appealed against they followed the decision of the Court of Appeal 
in Finn (Wimbledon Revenue Officer) v. Kerslake (1) and a decision of a majority 
of the Court of Session in Inland Revenue v. Gunn, Collie, and Topping (2). 
Between the time of the Divisional Court’s decision and the appeal coming before 
this court, the House of Lords has reversed the decision of this court and expressed 
an opinion in favour of the minority judgment of Lorp Hunter in the Scottish 
court instead of the majority judgment with which this court agreed. 

Tt is contended on behalf of the occupiers that, in view of certain facts to which 
I will refer, the decision of the House of Lords in Finn (Wimbledon Revenue 
Officer) v. Kerslake (1) does not affect the decision in this case. This question of 
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a shop being on the premises where the things sold are manufactured—that is to 
say, a hereditament with a factory or workshop on it and a retail shop—there arose 
in the case of a bakery. It is admitted, as I understand, that, if the bakery which 
makes the bread and confectionery is on one hereditament and the shop is on 
another, the hereditament containing the bakery, which is a workshop or factory, 
can be de-rated. The question is: What is to happen when the bakery that makes 
the bread and confectionery, and the shop which sells all or some of it, are on the 
same hereditament? Under s. 3 (1) of the Act an industrial hereditament is a 
hereditament. occupied and used, inter alia, as a factory or workshop. There 
follows a proviso that a hereditament is not an industrial hereditament if, though 
used as a factory or workshop, it is primarily occupied and used for certain pur- 
poses, one of which is the purposes of a retail shop. Without saying for the 
moment anything as to whether that question is a question of fact or law, a prac- 
tice has been followed in many of these de-rating cases by which instead of having 
the Case stated by a judicial tribunal, the parties themselves have agreed the Case, 
and as, of course, neither of them was ready to agree to a finding which would have 
stated them out of court, the Case came up to the judicial tribunal with no finding 
of fact whether the hereditament was primarily occupied or used for any particular 
purpose, and this gave great embarrassment to the court. When the bakery case 
came before this court there was no finding in the case about ‘“‘primary purpose,”’ 
and this court had to deal with the matter as best they could in the absence of such 
a finding. This court, agreeing with a decision of the majority of the judges in 
the Scottish case of Inland Revenue v. Wigtownshire Assessor (3), accepted the 
view of Lorp Sanps, namely (1930 8.L.T. at p. 384): 


“The bakehouse is vital. The whole fabric, dwelling-house, and retail shop 
depend upon the bakehouse, and, therefore, I am unable to hold that, as in 
contrast with the baking of bread, either retail sale or residence, is primary.”’ 


Accordingly, we affirmed the tribunal which had apportioned, giving the bakehouse 
de-rating and the shop no de-rating. 

The Wimbledon Case (1) went to the House of Lords, and the decision of the 
Court of Appeal was reversed in a judgment which was stated to be the judgment 
of the whole House. As I understand that decision, the House of Lords took a 
view that you could not dissect a unified business which was conducted on one 
hereditament. That must have been, not a decision of fact, but a decision of law. 
Lorp Dunepin said (post, p. 261): 


‘The bakehouse at the back of the shop which makes the goods for the retail 
business is an ordinary part of a retail baker’s shop and, in my opinion, is 
merely ancillary to the trade or business carried on in the shop. I have no 
doubt, on the facts of this business, that the whole hereditament is used and 
occupied for the purposes of a retail baker’s shop.”’ 


Nothing is said about the fact that if that bakehouse had been in another heredita- 
ment it would have been de-rated as a factory or workshop. 

The decisions of the Court of Appeal on fact are not binding on any other court 
of appeal, or, indeed, on anybody. The decision of the House of Lords on fact is 
not binding on the House of Lords, or on anybody else. The decision of the House 
of Lords on law is binding on the House of Lords itself, and, of course, on any 
subordinate tribunal. While I have great difficulty, if I may very respectfully 
say so, in understanding the decision of the House of Lords, I take them to be 
deciding as a matter of law, because they have no power to make any finding on 
matters of fact, that when there is a workshop and a shop on the same besediiaenuae 
you cannot dissect them—to use the language used, i.e., ‘‘the dissection of a 
unified business is not justified.’’ What the House of Lords will say when they 
get a case of a large factory which sends its goods to other shops to be sold, but 
has a small shop on the premises which sells a part of them, I must leave to their 
Lordships to determine. They will probably discover some satisfactory way of 
explaining the language which has been used in this case, but as the judgment 
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stands it appears to me to bind us in the present case, because the present case is 
this: Shops in a street at Taunton, one of which is an outfitting shop and adjoin- 
ing it a shop to which customers come to give orders for bespoke tailoring. Orders 
may also be given by post to that shop. The upper floors of that shop are occupied 
by the workmen, who cut the goods according to order. A finding of fact by 
quarter sessions was that the hereditament was occupied and ined. partly as a 
retail shop, but mainly as a workshop. I think that the decision of the House of 
Lords must be that as a matter of law you cannot dissect the hereditament in that 
way. ‘There being what the House of Lords calls a unified business on it, namely, 
taking orders for bespoke tailoring and making the things so bespoken, you cannot 
dissect that, and you must treat the workshop as ancillary to the retail trade or 
business. That, as a matter of law, binds us, and it is not of much use for any 
individual member of the court to say he does not understand it, still less to say 
he does not agree with it, and I think in those circumstances the decision of the 
House of Lords compels us to allow this appeal. 





GREER, L.J.—I think we are compelled by the decisions of the House of Lords 
in Finn (Wimbledon Revenue Officer) v. Kerslake (1) and Turpin vy. Middlesbrough 
Assessment Committee (4) to hold that this appeal must succeed. In appeals to 
this court, and from this court to the House of Lords from the decision of a judge 
of the High Court sitting alone, the court has the power to reverse the judge below 
on a question of fact, but on appeals which arise out of Cases Stated, the court, 
whether the Court of King’s Bench, the Court of Appeal, or the House of Lords, 
have no jurisdiction to find the facts. If the facts are insufficiently found in the 
Case, whether the Case comes to the court under Baines Act by agreement, or 
whether it comes as stated by a recorder or a chairman of quarter sessions, none 
of the courts has any power to find the facts, and if the facts are insufficiently 
stated the Case must go back to the tribunal which by statute is the tribunal of 
fact. I say that because it has an application to the interpretation of the judg- 
ments given by the House of Lords in the two cases that I have cited. They must 
be treated as judgments on questions of law. In the case most like the present 
one—Finn (Wimbledon Revenue Officer) v. Kerslake (1)—the law laid down appears 


to me to be this. Upon the facts there stated no court could, as a matter of law, 


come to any other conclusion except the conclusion that the premises in question 
were primarily used as a shop. If that is accurate, as a matter of law in relation 
to the facts stated in Finn (Wimbledon Revenue Officer) v. Kerslake (1), it is, in 
my judgment, a fortiori applicable to the facts stated in the present Case. 

The occupiers here carry on a shop in which they conduct two businesses, one 
the business of an outfitter and the other the business of a bespoke tailor, but there 
is only one rateable hereditament in which both those businesses are carried on. 
For the purpose of carrying on their business as bespoke tailors and selling all 
retail garments that are made on their premises they use their shop. They also 


use it for selling their outfitting articles. It seems to me that they are in exactly 


= 


the same position from the point of view of s. 3 as was the bakery in Finn 
(Wimbledon Revenue Officer) v. Kerslake (1). In one respect this case is stronger 
against the occupiers than it was against the baker in Finn (Wimbledon Revenue 
Officer) v. Kerslake (1), because in Finn (Wimbledon Revenue Officer) v. Kerslake 
(1) a very large proportion, I think the larger proportion, of the loaves that were 
made in that part of the premises which was used for factory purposes were 
delivered from what I will call the factory side of the premises, and not from the 
shop at all; but on the facts of this case, all the business that was carried on by 
the bespoke tailor in the sense of taking orders, complying with those orders by 
manufacturing the goods, and delivering the goods, took place on the unified 
premises, and there was no separate portion of the business that could possibly be 
suggested as being carried on from the factory side of the unified premises. It 
does not matter whether the minds of the judges of this court entirely follow the 
reasoning of the House of Lords in the cases that they have decided; if the facts 
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of the case are in essence similar to those in the cases decided by the House of 
Lords, we are bound to follow the judgment of the House of Lords in the cases 
cited. Jor these reasons I agree that this appeal must be allowed. 


SLESSER, L.J.—I agree. In order to ascertain exactly what the House of 
Lords have decided in Finn (Wimbledon Revenue Officer) v. Kerslake (1) it is 
necessary to consider shortly what is the history of the interpretation of s. 3 in 
so far as it refers to a hereditament on which there is a factory or workshop, on 
the one hand, and a retail shop, on the other, both on the same hereditament; and 
it is necessary to consider the history of the decisions that there have been upon 
that point. 

The first case which discussed this matter was Inland Revenue v. Gunn, Collie, 
and Topping (2), and there it was held by the majority of the court that you could, 
in a case where the whole of the product of the workshop was disposed of through 
the medium of the retail shop, dissect the two purposes so that it might be possible, 
in the facts of the particular case, to hold that the hereditament as a whole was 
not primarily occupied for the purpose of a retail shop, and, therefore, fell within 
the general definition of ‘‘industrial hereditament’’ in s. 8 (1) as being used as 
a factory or workshop. That view was followed by this court in Finn (Wimbledon 
Revenue Officer) v. Kerslake (1), which was not a case of a tailor’s shop with a 
workshop for producing clothing afterwards to be sold, but was a case of a bake- 
house and a bakery. The House of Lords, in dealing with that case, appears to 
me not only to have said that this court was wrong as a matter of law in the view 
to which they came, but also to have indicated that in their opinion the decision 
of the majority of the Scottish court was also wrong, and that the decision of Lorp 
Hunrer was right. The decision of Lorp Hunter, which, as I read it, was 
approved by their Lordships, was that the subjects there, that is, the workshop 
and selling premises, ought to be treated as a retail shop. It may be said that 
nothing was manufactured or adapted for sale in any part of the premises except 
for the purpose of satisfying the requirements of customers to whom goods have 
been sold retail. In Finn (Wimbledon Revenue Officer) v. Kerslake (1) Lorp 
Dunevin, who in his speech gave the opinion of the whole of their Lordships, said 
(post, p. 261): 

“In the present case, the hereditament is all occupied and used for the one 
trade or business, namely, a retail trade or business in bread and confec- 
tionery, . . . Similarly, the bakehouse at the back of the shop... is an 
ordinary part of a retail baker’s shop, and, in my opinion, is merely ancillary 
to the trade or business carried on in the shop. I have no doubt, on the facts 
of this business, that the whole hereditament is used and oceupied for the 
purposes of a retail baker’s shop.”’ 





In the present case the facts which are found show, without any question, that 
the whole of the product of the workshop was used, to use Lorp Dunepmn’s words, 
‘for the purposes of a retail shop.”’ It is true, as is stated in the Case, that some 
of the customers give their orders and are fitted at their own residences, and repeat 
orders are received by post, but the earlier words indicate that such orders are 
given through the shop, and there is no finding of fact that any of the products of 
this workshop are used except for the purpose of supplying the shop ‘or orders 
which come through the shop. 

It seems to me that it has now been laid down by the House of Lords as a 
matter of law that where on a hereditament a product comes from a factory or 
workshop and is then disposed of through a retail shop, the hereditament is oceu- 
pied and used for the purpose of the retail shop. In their Lordships’ view, the 
question whether it is primarily occupied or not does not now seem to aries 
Once you have what their Lordships call a unified business, they hold that the 
dissection of such a unified business, such as would be necessary were one to con- 
sider which purpose was primary and which secondary, is not justified. That is 
therefore, entirely a matter of law. The facts of this case on these essential 
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A matters differ in no way from those of the Scottish case of Inland Revenue v. 
Gunn, Collie, and Topping (2), nor from the bakery case of Finn (Wimbledon 
Revenue Officer) v. Kerslake (1). That being so, we are bound by the decision of 
the House of Lords to hold that this is of necessity occupied and used for the 
purposes of a retail shop. That is a matter of law and not of fact, and consequently 
this appeal must be allowed. 

Appeal allowed. 
Solicitors: Treasury Solicitor; Sharpe, Pritchard & Co., for Alms & Young, 
Taunton. 


[Reported by E. J. M. Cuapuiy, Esq., Barrister-at-Law.] 


Re STALMAN. STALMAN v. JONES 


[Court or AppeaL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), May 
20, 1931] 


[Reported 145 L.T. 339] 


Will—Signature—Position—Will on one sheet, with signature and attestation at 
top above dispositions—Wills Act Amendment Act, 1852 (15 & 16 Vict., 
Gy24), 8. 1. 

A person who desired to make a will requested a friend to write down her 
wishes for the disposal of her property after her death. The writing occupied 

Fa single sheet of paper, there was no room at the end of the writing for a 
signature, and so the proposed testatrix signed at the top of the sheet. 

Held: that the document was not a valid will as it was directly within the 
prohibition in the Wills Amendment Act, 1852, that no signature should be 
operative to give effect to any disposition or direction which was underneath 
or which followed it. 


G Notes. Considered: In the Goods of M. M. Smith, [1931] P. 225; In the Estate 
of W. E. Roberts, [1934] All E.R.Rep. 62. Applied: Re Harris, Murray v. 
Everard, [1952] 2 All E.R. 409. Referred to: In the Goods of Hornby, [1946] 
2 All E.R. 150. 

As to the place of the testator’s signature on a will, see 84 Hanssury’s Laws (2nd 
Edn.) 58 et seq.; and for cases see 44 Dicust 251 et seq. For Wills Act Amend- 
H ment Act, 1852, see 26 Hatspury’s Srarures (2nd Edn.) 1354. 





Cases referred to: 


(1) In the Goods of Wotton (1874), L.R. 3 P. & D. 159; 43 L.J.P. & M. 14; 30 
L.T. 75; 38 J.P. 328; 22 W.R. 352; 44 Digest 256, 830. 
(2) In the Goods of Gilbert (1898), 78 L.T. 762; 44 Digest 257, 836. 
I (3) In the Goods of Gee (1898), 78 L.T. 848; 44 Digest 256, 828. 
(4) In the Goods of Kimpton (1864), 3 Sw. & Tce. 447; 3 New Rep. 691; 33 
L.J.P.M. & A. 158; 10 L.T. 187; 28 J.P. 552; 164 E.R. 1840; 44 Digest 
256, 835. 


Appeal from a decision of Frnuay, J., at Liverpool Assizes. 

The deceased, Margaret Jane Stalman, wishing to make a will, asked a friend, 
Nathan Taylor, to write out her wishes. Mr. Taylor took a single sheet of paper 
and wrote her wishes down, but when it was finished the writing had reached to 
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the bottom of the sheet. Mrs. Stalman thereupon signed her name at the top and A 
Mr. and Mrs. Taylor duly witnessed it. The document was then as follows: 

‘Signed MARGARET JANE STALMAN. 

Witness NatHan Tayxor, 87, Rullerton Rd., Wallasey. 

CATHERINE TAYLOR, 
3, Sleepers Hill, B 
Anfield, 
Liverpool. 
March 14/1930. 


I, Margaret Jane Stalman (née Jones) hereby make the following bequests :— 
To my husband Victor Percy Stalman I leave the shop at present standing in 
my name together with whatever stock contained therein. Should my husband Cc 
desire to part with the said business, I desire that my brother Herbert 
Llewellyn Jones (Bertie) to have the first option of the purchase. To my 
brother H. L. Jones my half of the shares held jointly in L’pool Gas Co. (about 
£370). All other money in War Savings Certificates, Co-operative and Post 
Office Banks to be equally divided between my sister Sarah Elizabeth 
Rawsthorne, and my brothers John Owen Jones, Robert David Jones, and D 
H. L. Jones. My clothes I wish to go to my sister S. E. Rawsthorne. My 
jewellery to my niece Olwyn Rawsthorne. I also wish that should any of the 
above brothers and sisters desire to possess any of the things contained in my 
home that they should have what they desire. 


[End of writing and bottom of sheet.]”’ 


Margaret Jane Stalman died on March 27, 1930, without issue or parent. The E 
district registrar of Liverpool marked the document intended to be her will ‘‘Pro- 
bate refused”’ after he had had an intimation from the Principal Probate Registry 
that, in the opinion of the senior registrar, the document was not a valid testa- 
mentary instrument. On July 18, 1930, the husband brought this action against 
the brothers and sisters, claiming as the lawful husband and one of the persons 
entitled in the event of an intestacy to share in the estate of Margaret Jane F 
Stalman to have the document pronounced against, and to have a grant of letters 
of administration to the estate to him. On Mar. 23, 1931, Finuay, J., at Liverpool 
Assizes, decided that the document was a valid will, though admitting he would 
have felt great difficulty in coming to that decision but for the decisions in In the 
Goods of Wotton (1) and In the Goods of Gilbert (2), in which wills had been held 
to be duly executed where the signatures of the testator and witnesses were on the G 
first page and the dispositions followed on later pages. The husband appealed. 


By s. 1 of the Wills Amendment Act, 1852: 


‘Every will shall, so far only as regards the position of the signature of the 
testator . . . be deemed to be valid . . . if the signature shall be so placed at or 
after, or following, or under, or beside, or opposite to the end of the will, that it 
shall be apparent on the face of the will that the testator intended to give effect 
by such his signature to the writing signed as his will. . ’ 
ture ... Shall be operative to give effect to any disposition or direction which 
is underneath or which follows it, nor shall it give effect to any disposition or 
direction inserted after the signature shall be made.”’ 

W. L. Blease, 
Goods of Gee (8). 
Harold Brown, for the defendants, cited I n the Goods of Kimpton (4). 


LORD HANWORTH, M.R.—This appeal should be al 
whether this document of March 14, 1930, can be admitt 
died on March 29, 1930, and she left no other testamentary di 
ment which can be admitted to probate. The 
» at assizes. The court does not regard these 


-; but no signa- 


for the husband, cited In the Goods of Gilbert (2) and In the I 
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A documents with a critical eye, but is disposed to attempt to allow them to have full 
weight and validity in law. 

The Wills Act, 1837, required that a will should be signed at the foot or end 
thereof, and the Wills Amendment Act, 1852, recited that the law with respect to 
the execution of wills required further amendment and gave, by s. 1, larger liberty 
for the signing of testamentary documents. Though that section gives a wide 

B geographical liberty to where a signature could be placed the liberty given does not 
go so far as to say that the signature may be placed at the beginning. In fact, the 
last four lines provide that no signature shall be operative to give effect to any 
disposition or direction which is underneath or follows it. There is, therefore, an 
express provision that words following a signature cannot be operative. 

Here we have what is clearly a testamentary disposition, but it is not signed at 
C the bottom or side or in any of the places in which liberty is given by the Act of 
1852 for it to be signed; it is signed at the very top of the paper, and though, no 
doubt, witnessed by two persons, the effect is that all the dispositions which follow 
that signature are invalid as a will, the Act of 1852 expressly prohibiting any 
disposition which is underneath or follows the signature. No words could be more 
explicit or plain to cover the facts in this case. 
D Fintay, J., following In the Goods of Wotton (1), found himself able to give 
effect to this document as a will. That case was followed in In the Goods of 
Gilbert (2), but in those cases there were several sheets of writing, and it was 
found possible to treat the signature as coming at the end by regarding the pages 
in the document as intended to be taken in a different order from the normal one. 
The question is how far the decisions in those two cases can be carried. Here we 
EH} cannot overlook the fact that the signature is as close to the top of the page as it 

ean be and all the disposition follows and is underneath the signature. The cases 

cited to us do not justify us in departing from the plain meaning of the words in s. 

1 of the Wills Amendment Act 1852. The declaration asked for in the statement 

of claim, therefore, will be made that the court pronounces against the disposition 

as a will. 


i LAWRENCE, L.J.—I agree. This testamentary disposition is on one page 
which is signed at the top and the whole of the disposition follows the signature. 
In these circumstances there is no room for the application of the cases cited to us 
such as In the Goods of Wotton (1). The present case is directly within the last 
few lines of s. 1 of the Wills Amendment Act, 1852—‘‘which is underneath or 

~ which follows it.’’ I am unable to see how the effect of that enactment can be 

avoided in the present case. 


ROMER, L.J. 








I agree. 
Appeal allowed. 
Solicitors: Hyman, Isaacs, Lewis, & Mills, for Herbert J. Davis, Berthen, & 
Munro, Liverpool; Potter, Sandford, £ Cosgrove, for W. T. Husband & Son, 
1 Liverpool. 
[Reported by G. P. Lanaworruy, Esq., Barrister-at-Law. ] 
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WOOLF v. WOOLF 


[Propare, Divorce AND ADMIRALTY Drviston (Lord Merrivale, P., and Hill, J.), 
March 31, November 4, 1930] 


[Court or AppeaL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), 
February 17, 1981] 
[Reported [1931] P. 134; 100 L.J.P. 73; 145 L.T. 36; 
47 TR. 207; PDAsvend CAR 


Divorce— Adultery—Evidence—Duty of court to act on clear evidence—Hotel 
bill and register—Admission by husband—Proof that husband stayed night in 
hotel with other woman and was in bed with her in the morning—Refusal of 
husband to identify other woman—No evidence of adulterous inclination or 
association—Supreme Court of Judicature (Consolidation) Act, 1925 (15 & 16 
Geo. 5, c. 49), s. 178 (8). 

If evidence is given in good faith which, in all but the most unusual 
circumstances, is clear evidence of adultery, it is the duty of the court to act 
upon it and grant a decree nisi to an innocent petitioner unless the King’s 
Proctor can bring forward cogent evidence to rebut the obvious presumption of 
adultery. 

An innocent woman's husband, who had left her in January, 1929, wrote her 
a letter in July, 1929, enclosing a hotel bill, confessing ‘‘misconduct,’’ and 
requesting a divorce. It was proved that the husband had signed the hotel 
register, that he and another woman had spent at least two nights alone to- 
gether in a bedroom at the hotel, and had been found in bed together there in 
the morning by the chambermaid. The husband refused to disclose the name 
or address of the other woman, despite the repeated requests of the wife’s 
solicitors, the trial judge and the King’s Proctor. Enquiries by the King’s 
Proctor to ascertain the name and address of the woman and whether the 
husband had associated with any woman were without result, nor was there 
any evidence to suggest that the husband was of an adulterous disposition. 
On appeal against the dismissal of the wife's petition for divorce on the ground 
of the husband’s adultery with the unknown woman at the hotel, 

Held: the court ought to be satisfied with the evidence, and so was obliged 
by s. 178 (3) of the Supreme Court of Judicature (Consolidation) Act, 1925, 
to pronounce a decree nisi. 


Notes. Section 178 (3) of the Judicature Act is now the Matrimonial Causes 
Act, 1950, s. 4 (2). Referred to: Wyatt v. Wyatt, [1937] 3 All E.R. 885. 

As to the onus of proof of adultery, see 12 Hauspury’s Laws (8rd Edn.) 287, 
para. 445, text and notes (d) and (e); as to when adultery will be inferred, see ibid., 
para. 446; and as to hotel cases, see ibid. 238, para. 447. For the cases on the 
subject see 27 Dicest (Repl.) 314, 2624-2625, and 324, 2692-2694; and for the 
Matrimonial Causes Act, 1950, see 29 Hatspury’s Srarures (2nd Edn.) 3888. 

Cases referred to: 
(1) Loveden v. Loveden (1810), 2 Hag. Con. 1; 161 E.R. 648; 27 Digest (Repl.) 
315, 2634. 
(2) Allen v. Allen, Allen v. Allen and Bell, [1894] P. 134; 68 L.J.P. 78; 70 L.T. 
326; 42 W.R. 230; 10 T.L.R. 161; 88 Sol. Jo. 128; 6 R. 585, C.A.; 27 
Digest (Repl.) 505, 4483. 

Appeal by a wife petitioner from a decision of Lorp Merrivate, P., dated Nov. 4 
1930, dismissing her petition for divorce on the ground of adultery. iy 

Mrs. L.W. prayed for the dissolution of her marriage with Mr. E.B.W. on the 
ground of his adultery with a woman unknown at Rock Gardens Hotel, Boends, in 


July, 1929. The marriage had taken place on April 11, 1926, at the Western 
Synagogue, St. Giles, London. There was no defence, 


A 


H 





E 
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When the case was heard by Hitt, J., on March 31, 1930, the petitioner said 
that after 1928 the married life became unhappy, and her husband left her in 
January, 1929. She received a letter from her husband, dated Rock Gardens 
Hotel, Bognor, July 22, 1929, in which he said: 


‘As we have both been separated from each other some months now I think it 
is only fair to both of us that I should give you grounds for divorce. I have 
therefore enclosed a hotel bill as evidence where misconduct took place. I 
trust that will be sufficient and thus release us both, when each of us can find 
our own happiness.”’ 


In reply to a request for the name and address of the woman in question the 
respondent wrote: 


“I have gone carefully into the matter with regard to the name and address of 
the woman with whom I stayed at the hotel on July 20, 21, and 22, 1929, and 
I am sorry to inform you that I will not, under any circumstances whatever, 
divulge the name of the lady in question.”’ 


It was proved that the respondent had signed the hotel register, and that he and 
a@ woman not his wife slept at least two nights in a room at the hotel, in which 
there were two single beds. When the chambermaid went into the room in the 
morning they were in bed. A clerk to the petitioner’s solicitors, who (in accordance 
with a recent requirement of the court) asked the respondent to disclose the 
identity of the woman, said that the respondent firmly refused to do so. 


' Noel Middleton for the petitioner.—I ask for a decree nisi with an order for costs. 


Hu, J.—No. The man had better be applied to again for the name, and he 
had better be told I require it. Then if he still refuses I shall consider whether I 
shall invite the King’s Proctor to assist in inquiries for the name. [His Lordship 
then pointed out the expense which the husband could incur by persisting in his 
refusal, and referred to the evidence set out above. | 

On April 10, 1930, the case again came before Hitt, J. A letter was put in from 
the respondent in which he expressed regret ‘‘that the judge declined to make my 
decree nisi."’ 

The clerk to the petitioner’s solicitors gave evidence of further fruitless inquiries 
to ascertain the identity of the woman. 


Hu, J.—I shall ask the King’s Proctor to help me. At present I do not know 
whether the man has gone about to manufacture a case. I do not know whether 
it is a bogus case or not until inquiries are made. 


Middleton.—Our further inquiries have indicated that we cannot get any further 
information. 


Hu, J.—It is not your duty to put on an inquiry agent to watch the man. It 
does not rest with you. You have done everything you can, but the King’s Proctor 
can help me. It may cost the man a very large sum of money before it is finished. 


Middleton.—We are in some difficulty about these cases and do not know exactly 
to what extent inquiries must be made. If it would be in any way possible to get 
this matter dealt with in the registry under a rule before a case comes into court it 
would be a convenience to us. Men co-respondents have to be served as parties 
under the statute and the rules unless we get leave in the registry to dispense. 
Where husbands are charged with adultery there is no corresponding section re- 
lating to women being made named co-respondents. All the rules say at present is 
that where you name a woman you must serve her, except by leave of the registrar. 
Could not a decree be made, pending the result of the King's Proctor’s inquiries? 


Hn, J.—No. Ifa decree is made I will shorten the time for making the decree 
absolute. [His Lordship referred to the suspicion aroused by the respondent's 
conduct, and concluded :] I will send the papers to the King’s Proctor for inquiries. 
The costs of to-day and of the inquiries made so far will fall upon the husband, and 
also the costs of the King’s Proctor if the wife gets a decree. 
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Siz Maurice Hitt having meanwhile retired from the bench, the case was 
restored to the list and came before Lorp Merrivale on Nov. 5, 1930. 

The shorthand note of the previous proceedings was read. 

Victor Russell for the King’s Proctor.—The King’s Proctor has made such 
as are open to him and he has been unable to find out the name of 
the woman. He has interviewed the respondent, who has maintained his refusal 
to disclose the name. The King’s Proctor has also made inquiries to ascertain 
whether he has associated with any particular woman and no result has been 
arrived at. 

Lorp Merrivate.—The King’s Proctor does not offer any opinion to the court or 
make any submission? 

Russell.—He merely leaves the matter in your Lordship’s hands. 

Middleton for the petitioner. 


inquiries 


LORD MERRIVALE stated the facts and continued: There is no sort of 
indication that the respondent was likely to be guilty promiscuously of adultery. 
There is no evidence, although careful inquiry has been made by the King’s 
Proctor, of any kind of intimate association with a woman other than his wife— 
much less of illicit association—and he represents the woman in terms which 
suggest that, whoever she may be, she is a woman of high and scrupulous character. 
Ought the court to come affirmatively to the conclusion, without any evidence of 
inclination on the part of the respondent either to be an adulterer generally, or to 
have an adulterous intimacy with some woman, that he had committed adultery 
because he says (that is what it amounts to): ‘‘I went to Bognor with a woman. 
I shall not tell you who she was. We lived together at an hotel and the chamber- 
maid saw us in the same bed?’’ If the respondent had shown an adulterous 
inclination generally or with regard to one woman, or an intimate association with 
one woman, and she had been identified, or there were reasons to believe she was 
the woman in question, what seems to me to be the missing link would be supplied. 
It is not supplied. 

[His Lordship considered the arguments of counsel for the petitioner, and 
concluded :] I am bound to say I do not find proofs which establish that he [i.e. 
the respondent] has committed adultery. 

If there is any action I can take short of dismissing the petition which will 
enable the petitioner to proceed further if she finds grounds for proceeding, the last 
thing I would wish to do would be to penalise her in any way. I find that the 
alleged adultery is not proved, and upon the hearing the petition fails. On the 
specific allegation the finding is against the petitioner. 


Middleton.—If{ we can find any other evidence a supplemental petition would 
probably be necessary. I really do not think any expense would be saved. 


LORD MERRIVALE.—In those circumstances my obvious duty is to dismiss 
this petition. As to costs, these proceedings were taken and maintained at the 
instance of the respondent. The King’s Proctor’s inquiries have been necessary 
because of his action. He has maintained the course he originally took for reasons 
which are no doubt sufficient from his view of the facts down to this moment, and 
has put the petitioner to a great deal of expense. I am assuming that the 
petitioner acted in good faith. I see no reason to assume the contrary. He has 
also put the public authorities to expense in respect of the inquiries which it be- 
came the duty of the King’s Proctor to make. I direct that the costs of the 
petitioner and of the King’s Proctor be taxed as between solicitor and own client 
and those costs shall be paid to the petitioner or her representatives, and to the 
King’s Proctor by the respondent. 

The wife appealed. 


Rayner Goddard, K.C., and Noel Middleton for the appellant, the petitioner. 
The respondent was not represented. 
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A Victor Russell and William Latey, for the King's Proctor, did not actively oppose 
the granting of the petition. 


LORD HANWORTH, M.R.—This court fully recognises the grave responsibility 
and serious difficulties which confront the judges of the Divorce Court in ad- 
ministering the law of divorce. Serious efforts must be made to prevent collusion, 
by which parties may wrongly obtain divorce by devices which prevent a true 
knowledge of the facts coming before the court. I need hardly say that if we 
were merely dealing with a question of the discretion exercised by the President, 
who has an unrivalled experience in dealing with these cases, we should hesitate 
long before altering his decision. But this case does not depend solely on the 
exercise of discretion. The President has added something to the law, and upon 

© that the appeal comes before this court. [His Lordship stated the facts, as set 
out above, and having referred to the President’s reference to there being no proof 
of an adulterous inclination by the respondent, continued :] That, I think, is a 
ruling of law not justified by the authorities. The petitioner has not got to show 
adulterous inclination generally. In my opinion, if evidence is given in good faith, 
which under all but the most unusual circumstances is clear evidence of adultery, 

D it is the duty of the court to act upon it, unless the King’s Proctor can bring for- 
ward cogent evidence to rebut ‘the obvious presumption. In Loveden v. Loveden 
(1) Sir Witt1am Scorr said that it was not necessary to prove the direct fact of 
adultery for (2 Hag. Cons., at p. 2): 








“If it were otherwise, there is not one case in a hundred in which that proof 
would be obtainable; it is very rarely indeed that the parties are surprised in 

E the direct fact of the adultery. In every case almost the fact is inferred from 
circumstances which lead to it, by fair inference as a necessary conclusion; 
and, unless this were the case, and unless this were so held, no protection 
whatever could be given to marital rights.’’ 


That passage has been quoted with approval in the Court of Appeal by Lorzs, L.J., 
in Allen v. Allen and Bell (2). He says ([1894] P. at p. 252): 


“To lay down any general rule, to attempt to define what circumstances would 
be sufficient and what insufficient upon which to infer the fact of adultery, is 
impossible. Each case must depend on its own particular circumstances.’’ 


It seems to me that, human nature being what it is, adultery must be inferred 

here. The husband was twenty-five, and no more, and he had been married, and 

G there is no reason to assume that his sexual appetite was less than that of a normal 

healthy man. I think that to say that an adulterous inclination should be proved 

is to lay an unjustifiable burden upon the petitioner. The case is one of an innocent 

woman proving opportunity for adultery and the fact that the parties slept two 

nights in the same bedroom. In this case the court ought to be satisfied that 

adultery has been proved. Subsection (3) of s. 178 of the Supreme Court of 
H Judicature (Consolidation) Act, 1925, says: 


“Tf the court is satisfied on the evidence that the case for the petitioner has 
been proved and does not find that the petitioner has in any manner been 
accessory to or connived at or condoned the adultery or that the petition is 
presented or prosecuted in collusion with either of the respondents, the court 
shall pronounce a decree of divorce.”’ 


I think the court ought to be satisfied with the evidence, and that the words of 
that subsection come into operation, and for these reasons I think that, in 
accordance with the law, there must be a decree nisi. 


LAWRENCE, L.J.—In this case I find myself unable to agree with the judgment 
of the President. It is clear from sub-s. (2) of s. 177 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, that a wife can present a petition for divorce 
without making the woman with whom the adultery is alleged to have taken place 
a respondent. It is desirable that the woman should be named where possible, 
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and with the object of finding out who the woman was Hit, TA directed further 
inquiries to be made by the wife’s solicitors and the King’s Proctor. ‘These in- 
quiries proved abortive, and the husband adhered to his resolve not to disclose the 
name of the woman. The evidence clearly negatived any connivance on the part 
of the wife, and the only question is what is the true inference to be drawn from 
the undisputed facts? In my opinion the only inference that can properly be 
drawn is that the husband committed adultery, and on this point I do not desire 
to add anything to what has been said by the Master of the Rolls. Both Hux; J., 
and the President were naturally suspicious because the husband was evidently 
anxious to obtain a divorce and took steps to induce the wife to commence divorce 
proceedings against him, but that fact does not prevent the wife obtaining a 
divorce if, in fact, the husband had committed adultery, provided that she had not 
connived. The motive which induced the husband to commit adultery cannot in 
my judgment deprive the wife of her right to obtain a divorce if he, in fact, did 
commit adultery. I agree that the appeal should be allowed. 


ROMER, L.J.—I agree. The President was greatly affected by the fact that the 
husband wrote about ‘‘my decree nisi’’; was not shown to be of an adulterous 
inclination; and refused to disclose the name of the woman. It is clear that the 
husband was anxious to divorce his wife, and it is clear that the wife was anxious 
to divorce her husband. The only question was whether she had proved the act of 
adultery. She adduced all available evidence; nothing was kept back by her. Her 
evidence was accepted, and it was evidence from which the court, until quite 
recently, were always in the habit of presuming adultery. 

Speaking for myself, I see no reason why, at the present time, that salutary rule 
should not be followed. What difference it would have made if the name had been 
disclosed I am at a loss to see. It was said that the woman in question might have 
been some near relative, but that can be entirely ruled out. It is almost incredible 
in the circumstances that the woman can have been a near relative of the 
respondent. It seems to me that the name of the woman is in no way material. 
I agree that the appeal must be allowed. 

[After consultation with counsel, the court ordered that, in view of the delay 
which had occurred, the decree nisi should be made absolute within fourteen days. ] 


Appeal allowed: decree nisi pronounced. 
Solicitors: Gisborne & Co.; the King’s Proctor. 


[Reported by Wii11am Larry, Esq., and Grorrrey P. Laneworray, Esq., 
Barristers-at-Law. | 
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GRIST v. GRIST 


[Court or Appa (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), October 
13, 1931] 


B [Reported [1932] P. 1; 101 L.J.P, 1; 146 L.T. 82; 48 T.L.R. 2; 
75 Sol, Jo. 725] 


Divorce—Costs—Wife’s costs—Abortive trial—Postponement of order until suit 
finally disposed of. 
Although it is a general rule that in divorce proceedings the wife is entitled 
to be paid such costs of the trial as are not unjustifiably incurred, the court 
C has a discretion to postpone the making of an order as to the wife petitioner's 
costs of an abortive trial (in which the jury have disagreed) until after the suit 
has been finally disposed of. 
Waudby v. Waudby and Bowland (1) (1901), 84 L.T. 571, 829; on a 
second trial (2), [1902] P. 85; Kemp-Welch v. Kemp-Welch and Crymes (3), 
[1910] P. 233; Silver v. Silver and Grenfell (4), [1924] P. 163; and Sanders v. 
D Sanders (5), [1911] P. 101, considered. 





Notes. As to the court’s discretion to postpone an order for payment of the 
wife’s costs of an abortive trial, see 12 Hauspury’s Laws (8rd Edn.) 382, para. 
838, and 401, para. 893, text and note (1); and for cases on the subject see 27 
Dicest (Repl.) 560, 5118-5119. For the Supreme Court of Judicature (Consolida- 
tion) Act, 1925, s. 50, see 18 Hansspury’s Statutes (2nd Edn.) 486. 


Cases referred to: 
(1) Waudby v. Waudby and Bowland (1901), 84 L.T. 571; 65 J.P. 344; 49 W.R. 
672; 17 T.L.R. 490; on appeal, 84 L.T. 829; 17 T.L.R. 620; 45 Sol. Jo. 615, 
C.A.; 27 Digest (Repl.) 560, 5118. 
F (2) Waudby v. Waudby and Bowland (No. 2), [1902] P. 85; 71 L.J.P. 43; 86 
L.T. 123; 66 J.P. 280; 50 W.R. 176; 18 T.L.R. 150; 46 Sol. Jo. 124; 27 
Digest (Repl.) 574, 5300. 
(8) Kemp-Welch v. Kemp-Welch and Crymes, [1910] P. 233; 79 L.J.P. 92; 102 
L.T, 287; 26 T.L.R. 464, C.A.; 27 Digest (Repl.) 534, 4795. 
(4) Silver v. Silver and Grenfell, [1924] P. 163; 93 L.J.P. 53; 180 L.T. 719, 
G C.A.; 27 Digest (Repl.) 534, 4796. 
(5) Sanders v. Sanders, [1911] P. 101; 80 L.J.P. 44; 104 L.T. 281; 55 Sol. Jo. 
812, C.A.; 27 Digest (Repl.) 534, 4806. 
(6) Courage v. Courage (1931), 47 T.L.R. 395, C.A.; 27 Digest (Repl.) 563, 5169. 
(7) Robertson v. Robertson and Favagrossa (1881), 6 Pi 10s 91 Lid. 03 40 
H L.T. 237; 29 W.R. 880, C.A.; 27 Digest (Repl.) 570, 5258. 
(8) Hurley v. Hurley and Menzies, [1891] P. 367; 61 L.J.P. 14; 65 L.T. 353; 
8 T.L.R. 416; 27 Digest (Repl.) 566, 5198. 


Appeal from a decision of Bateson, J. 
The wife presented a petition for judicial separation on July 1, 1930, and on 
I July 7, presented a petition for alimony pendente lite. On Oct. 22, 1930, an order 
was made for payment by the husband of £2 a week from the date of the petition, 
the wife already having the use of a house provided by her husband. On March 12, 
1931, the wife applied for payment of her costs by the husband, and an order was 
made that the husband should pay the then taxed costs of the wife, namely, 
£37 6s. 11d., and also pay into court £45 as security for the costs of the trial. The 
husband complied with that order. The hearing of the petition for judicial separa- 
tion took place on July 1 and 2, 1931, and the jury disagreed. On July 22 the wife 
took out a summons asking that her costs of the abortive trial should be paid by the 
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husband, and on July 27 Bareson, J., considering himself bound to follow Waudby 
vy. Waudby and Bowland (1), decided that he would make no order ‘‘at present, 
and refused leave to appeal. On July 30 the Court of Appeal gave leave to appeal. 


H. G. Garland for the wife. 
Noel Middleton for the husband. 


LORD HANWORTH, M.R.—This appeal has raised an important point, and we 
have had helpful arguments from Mr. Garland and Mr. Noel Middleton. It is 
important, in case this case should be reported, that we should give close attention 
to the facts. The parties in this appeal were married in 1898, and there were five 
children of the marriage, four of whom were daughters, the youngest of whom was 
eighteen years old. On July 1, 1930, the wife presented a petition for judicial 
separation on the ground of the husband’s alleged adultery with a young woman. 
A few days later the young woman was examined by a doctor acting for the hus- 
band, and he gave a certificate that she was virgo intacta. That is not conclusive 
evidence that there had been no adultery. The result of that certificate was 
communicated to the wife. The husband, an accountant, was in receipt of an 
income of about £700 a year, the wife being without means; and on March 12, 
1931, an order was made that the husband should give security for the wife’s costs 
of the trial in the sum of £45. On July 7, 1930, the wife presented a petition for 
alimony pendente lite, and on October 22 an order was made allowing her £2 a 
week. She had the use of a house belonging to her husband. The trial took place 
on July 1 and 2, 1931, and it was then said that the young woman was still virgo 
intacta, but there was evidence that the husband had behaved indiscreetly with 
this young woman, and the jury disagreed. A deduction has been made from that 
that they were in favour of the petitioner (the wife), but for my part I think 
nothing can be inferred, it is enough to say that the jury disagreed. 

No order has been made for the payment by the husband of the costs of that 
abortive trial. The only order was that for the payment into court by him of £45, 
and with that he has complied. On July 22 a summons was taken out by the wife 
asking that the costs of the trial which had taken place should be taxed and paid by 
the husband. That is to say, the wife wanted to safeguard her position in the 
event of a new trial. Upon that summons coming before Bateson, J., the only 
order he made was that he would make no order ‘‘at present,’’ and he refused leave 
to appeal. On an application, however, being made to this court on J uly 30 we 
gave leave to appeal. 

Bateson, J., in refusing to make an order ‘‘at present,’’ had, as the foundation 
of his decision, Waudby v. Waudby and Bowland (1). In that case the husband 
charged the wife with adultery. No application in that case was made by the wife 
for taxation or security for costs against the husband. The jury were unable to 
agree, and the wife thereupon asked for an order for the husband to pay her costs 
in yea of the abortive trial. The President said that he thought that the wife’s 
application must be refused. Following what was done in that case, Barreson, J 
made no order ‘‘at present,’’ and thereby, 
to determine what ought to be done as to t 
mache what the order ought to be. There is the £45 paid into court, so the wife 
She ae anes of aire to proceed. The judge exercised his undoubted 
nC EBS Oy nian ene eration of the matter to a later date. It has often 
; his court is alw ays very reluctant to interfere with a matter which 
Bark in au within the judge s discretion, but that reluctance must be over- 

it is plain that the judge has acted on a principle inconsistent with a rule 

of law. It was contended that the judge followed Waudb W 
(1), misapprehending the true rien yr Sealy ond Pee 
’ g of that case. 

After the second trial in Waudby’s Case (2), 
by the husband of the costs of both trials, but 
security for the costs to be given by the husban 
the jury found adultery and it was held that 





using his discretion, kept open his right 
he costs, but at the moment he was not 


an order was made for the payment 
there had been no order as here for 
d. On the second trial in that case 
the wife was entitled to be paid the 
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ae of both trials. Goren Barnes, J., in giving judgment after the second trial, 
said: 
“The wife succeeded in the present case in defeating the petition of her 
husband at the first trial, and if matters had rested where they were and the 
petitioner had not proceeded to a second trial she must have had her full costs 
of the first trial. I can see no good reason why she should not have them now; 
and I accordingly make the order that the petitioner pay those costs.” 


In other words, he gave effect to the ordinary rule that a husband must provide 
costs incurred by a wife. He, in effect, said on completion of the second trial, that 
the rule ought to be enforced in her favour. But I cannot find that anything that 
happened on the second trial in Waudby’s Case (2) in any way makes abortive the 
decision of the judge in the summons as to costs in the present case. 

It is quite true that later on Mrs. Waudby was granted her costs of the earlier 
trial, but that did not, directly or impliedly, negative the right of the judge, in his 
discretion, after the abortive trial, to make no order ‘‘at present.’’ The contention 
has been put forward in the present case that the wife’s right to receive the costs 
of an abortive trial is absolute, and that there is no jurisdiction to deny them to 
D her even for a time; but Courage v. Courage (6) shows that it is not necessarily all 
the costs of a trial which a wife is entitled to charge against her husband. In that 
ease the judge refused to allow certain costs, because they had been unjustifiably 
incurred without adequate consideration of the value of the evidence, and his 
decision was that the rule did not cover costs improperly incurred. 

In Robertson v. Robertson (7) (6 P.D. at p. 122), SrR Georce JEsseEL said: 


‘Now on principle it is plain that the whole foundation of the rule depends on 
the liability of the husband to pay the necessary and fair costs of the wife’s 
defence.’ 


And he adds: 


“Tf he himself, [that is the solicitor for the wife] conducts the litigation 
properly, if he fairly investigates the charges and sees a reasonable foundation 
for a defence, he is not to lose his costs and the fair remuneration of his labour 
because he is not successful.’’ 





That case is interesting, and it shows the origin of the rule. The next case to turn 
to is Hurley v. Hurley and Menzies (8). In that case the jury disagreed on the 
trial of a husband’s petition, and then on an application made by the wife the 

@ court made an order that her costs should be taxed and paid in full, and refused to 
limit such costs to the amount deposited in court. That only determined that the 
court still had the right to decide whether more or less than the amount deposited 
as security should be allowed. Then comes Kemp-Welch v. Kemp-Welch and 
Crymes (3); the jury disagreed at the first trial and the husband proposed to have 
the petition retried, although he had not paid the balance of taxed costs of the wife, 

34 which were not covered by a sum paid into court. Proceedings there were stayed 
until he had paid or secured that balance, and also given security for the wife’s 
costs of the re-trial. From the judgment of Cozens-Harpy, M.R., it is plain that 
the principle is that the fair costs of the wife shall be provided for. Brcxtey, L.J., 
stated, as must be noted, that on an order made on a husband’s petition after an 
abortive trial that the husband should pay the wife her costs of the husband's 

t petition, and after taxation an order that the husband should pay the amount so 
taxed, the wife was entitled to have the further trial of the husband’s petition 
postponed until the taxed costs were paid or security given. That case in no way 
infringes the rule. In Sanders v. Sanders (5) it was held that the second petition 
should not be presented until the costs of the wife were first paid; that followed 
Kemp-Welch v. Kemp-Welch and Crymes (3). Lastly comes Silver v. Silver and 
Grenfell (4) ({1924] P. at pp. 172, 173), where this court stated plainly the rule of 
the court. Warrinaton, L.J., said: 


‘Robertson v. Robertson (7) and Kemp-Welch v. Kemp-Welch and Crymes 3) 
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make it clear that it is at the option of the wife who is made a respondent by 
her husband to a petition for dissolution of the marriage to claim that pro- 
ceedings in the suit shall be stayed until her costs have been provided for, and 
if there has been an abortive trial that the second trial shall not proceed until 
the costs of the first trial have been paid. That is the right of the wife.”’ 


I do not wish to add to or detract from that proposition. Taking these rules at 
their full face value, there is nothing which says that at the time when the final 
issue has not yet been determined, it is obligatory on the court to say that the 
costs of the wife shall be taxed and paid forthwith; at a time when the court is 
not yet in a position to determine what are the fair and necessary costs of the wife. 
In this case the learned judge has not disobeyed the rule of the court. What he 
said in effect was: ‘‘Assuming the wife is entitled to her costs, I will not now make 
any order because there will be a better opportunity for me later on to determine 
what is the proper order to make,”’ so he reserved his right to make an order at a 
time more convenient, when he would know more of the facts of the case and be 
in a better position to decide. Counsel for the wife has contended that that will be 
for his client a denial of justice, because she will not have the means to contest the 
proceedings any further. I am inclined to doubt that, but even if it be so, I think 
it would be wrong anyhow to overrule the very wide discretion given to the learned 
judge by s. 50 of the Supreme Court of Judicature (Consolidation) Act, 1925, and 
to say he was wrong in postponing his decision until after the second trial, and that 
he was compelled to make an order after the first trial when he thought he could 
better make an order later on. The appeal must therefore be dismissed. 


LAWRENCE, L.J.—I agree. 


ROMER, L.d.—I agree. 


Solicitors: Alfred C. Warwick & Co.; Cunliffe, Blake, € Mossman, for Tolhursts 
& Cozens, Southend-on-Sea. 
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ATTORNEY-GENERAL AND OTHERS v. MALLOCK 


[Cuancery Drviston (Luxmoore, J.), December 2, 1931] 
[Reported 146 L.T. 844; 48 T.L.R. 107; 80 L.G.R. 141] 


Easement—Right of way—Proof in absence of express grant—Consideration of 
all circumstances—Purpose and extent of user—Evistence of other rights in 
users—No public right of access to terminus ad quem—Explanation of user— 
Reluctance of owner strictly to enforce his rights—Effect of notices. 

In the absence of the express grant of a right of way the fact of dedication 
can only be inferred from a consideration of all the circumstances of the case. 
The most important of these are the purpose and extent of the user of the way 
which has occurred, and the existence or non-existence of rights which might 
afford an explanation of the user. A single act of interruption by the wee 
the way is of much more weight, on a question of intention to dedicate, than 
many acts of enjoyment. The fact that the public has no legal right of oneal 
to the place which is assigned as the terminus ad quem—e.g. a ghoesh which 
is vested in the incumbent and churchwardens, so that no penne has a right 
to enter it when it is not open for divine service except with their permission— 
1s a material point to consider in coming to a conclusion whether there was 
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dedication by an owner, for it would seem strange to confer a right of way on 
the public for a purpose which a third party could render useless by refusing 
admittance to the public. In considering evidence of user the court must 
always bear in mind that the user may be explained by the refusal of the owner 
of the land over which the right is claimed to act churlishly with regard to his 
property. 

Observations on the wording of notices held to be more consistent with 
permissive user than with dedication. 


Notes. As to rights of way, see 12 Hausspury’s Laws (8rd Edn.) 569 et seq.; and 
as to churchways, see ibid., Vol. 19, 15. For cases see 17 Dicesr (Repl.) 8, 15; 19 
DiceEst 93 et seq., 807; 26 Dicest 279. 


> Cases referred to: 


(1) Moser v. Ambleside U.D.C. (1925), 89 J.P. 118; 23 L.G.R. 533, C.A.; 26 
Digest 294, 256. 
(2) Thrower’s Case (1672), 1 Vent. 208; 86 E.R. 140; 17 Digest (Repl.) 15, 161. 
(3) Austin’s Case (1672), 1 Vent. 189; 86 E.R. 128; 26 Digest 260, 7. 
(4) Brocklebank v. Thompson, [1903] 2 Ch. 344; 72 L.J.Ch. 626; 89 LT. 209): 
) 19 T.L.R. 285; 17 Digest (Repl.) 8, 50. 
(5) Farquhar v. Newbury R.D.C., [1909] 1 Ch. 12; 78 L.J.Ch. 170; 100 L.T. 17; 
73 J.P. 1; 25 T.L.R. 39; 53 Sol. Jo. 46; 7 L.G.R. 364, C.A.; 26 Digest 289, 
224. 
(6) Stoney v. Eastbourne R.D.C., [1927] 1 Ch. 367; 95 L.J.Ch. 812; 185 L.T. 
281; 90 J.P. 173; 70 Sol. Jo. 690; 24 L.G.R. 333, C.A.; Digest Supp. 
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141; 21 T.L.R. 471; 49 Sol. Jo. 459; 3 L.G.R. 1071; 26 Digest 297, 285. 
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Witness Action. 
The plaintiffs, the Attorney-General, at the relation of Torquay Corporation, and 
I the corporation, claimed against the defendant, Richard Herbert Mallock, of 
Cockington Court, a declaration that a way over the defendant’s land was a public 
highway for vehicular traffic from a point in Cockington village on the Totnes— 
Torquay road to a turning-point for vehicles, and for foot traffic from that point to 
Cockington Church, and an injunction restraining the defendant, his servants, 
agents, and workmen from interfering with the public use of the alleged right-of- 
way. 
The plaintiffs stated that the church was of great antiquity and possessed 
numerous features of architectural and historical interest, and had for many years 
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been an attraction to visitors from all parts of the country, and that the highway was 
dedicated by some owner of the land at a time unknown. They asked the court to 
presume dedication from uninterrupted use by the public throughout living memory 
and reputation. The defendant denied all these allegations. 


Vaisey, K.C., and Randolph Glen, for the plaintifts, referred to Moser v. 
Ambleside U.D.C. (1), Thrower’s Case (2), Austin’s Case (8), Brocklebank v. 
Thompson (4), Farquhar v. Newbury R.D.C. (5), Stoney v. Eastbourne R.D.C. (6), 
Blount v. Layard (7), Hawxtns’ Pieas or THE CROWN (1739, c. 76, s. 1), and 
Lynpewopr’s Provincrate (1679, Book III, p. 184). 

Jenkins, K.C., and R. F. Roxburgh, for the defendant, referred to A.-G. v. 
Antrobus (8), Behrens v. Richards (9), and Taylor v. Timson (10). 

Vaisey, in reply, referred to Tyne Improvement Comrs. v. Imrie, A.-G. v- Tyne 
Improvement Comrs. (11) (81 L.T. at p. 179); Hyre v. New Forest Highway 
Board (12); and Webb v. Baldwin (18). 


LUXMOORE, J.—This case is one of considerable difficulty, but as I have come 
toa definite conclusion as to what my decision ought to be, I think that no useful 
purpose would be served if I reserved that decision. 

The Attorney-General, on the relation of the corporation of Torquay, and the 
corporation, as co-plaintiffs, seek a declaration that there is a public right of way 
over land belonging to the defendant and running from a point in Cockington 
village on the high road from Totnes to Torquay to Cockington Church, and an 
injunction restraining interference with the public user of that way. The de- 
fendant is the owner in fee simple of an estate situate in the parish of Cockington, 
and known as Cockington Court. The mansion house is of some antiquity and has 
been in the defendant’s family for many years. It is approached by, I think, three 
drives, two of which give access to the high road from Totnes to Torquay. Of 
these two drives one runs into the high road at Cockington village at a point some 
yards in a westerly direction from the other drive. There is a large gate across the 
entrance to the drive with a wicket gate on each side and a gate lodge on its left- 
hand side. This lodge is known as the Higher Lodge, and the drive is known as 
the Higher Lodge Drive. To the casual observer the gates and lodge appear to be 
the entrance of a private residence. A person proceeding down the drive in a 
direction away from the high road comes to a point where it is met on the left-hand 
side by another drive. This is known as the Lower Drive, and is the other drive 
giving access to and from the high road from Totnes to Torquay. At the junction 
of the two drives is a triangular piece of ground and the higher and lower drives 
pass round the triangle and continue as one drive for a short distance until the 
drive again forks, the upper part of the drive continues to Cockington Court, while 
the lower part continues for a short distance until it stops at two small iron gates 
which shut off the drive from a footpath leading to Cockington Church. At the 
point where the drive meets the two small iron gates, the drive widens out and 
forms what has been referred to during the hearing of the case as the turning place. 
The material part of the drive over which the public right of way is claimed is 
shown on plan No. 1, which was proved during the hearing, and is coloured red up 
to the two iron gates, while the footpath between those gates and the church is 
coloured green. The public right claimed is one for all purposes, including 
vehicular traffic over the part coloured red, and for foot passengers only over the 
part coloured green. 

_There is very little conflict of fact. Cockington Church is an edifice of con- 
siderable antiquity. The exact date of its erection has not been proved, but I 
think the original church is mentioned in Doomsday Book and is said to have been 
nics by one William de Fallaise somewhere between the years 1070 and 1080, and 
: are bbs oi. “4 fo avs I think, reasonable to infer that it was dedicated 
coset as sie ad : iy pi S ee to Cockington Court, and is surrounded by 
i “ir : park o 00 ington Court. Apart from a private way to the church 

garden of Cockington Court, there is no other means of access to the 
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church except by the way claimed. It is admitted on behalf of the defendant that 
there is a church way for the parishioners of Cockington over the disputed way, but 
it is denied that there is any public right of way. The church is a beautiful 
building of great architectural and historical interest, and it is likely to be attractive 
not only to antiquarians and experts, but also to all those who appreciate works of 
art and beautiful things. I have no evidence by whom or in what circumstances 
the church was built. The freehold of the church is admitted to be in the in- 
cumbent. Apart from the ground on which the church is erected, the incumbent 
claims as his freehold nothing but a little piece of land lying at the west end of the 
church, and on the north side of the church path, cut off from the grounds of 
Cockington Court by a stone wall, and also a path on the south side of the church 
running, I think, to the Court. Before 1881 Cockington Church was legally a 
parochial chapel for the parochial chapelry of Cockington, which was co-extensive 
with the civil parish of Cockington, and formed part of the benefice of Tormoham 
with Cockington. By an Order in Council, dated Dec. 19, 1881, the parochial 
chapelry and civil parish of Cockington was constituted the district chapelry of 
Cockington and assigned to Cockington Church. The church is now, and always 
has been, held by a perpetual curate, and has, so far as the evidence goes, fulfilled 
all the functions of a parish church for the civil parish of Cockington, baptisms and 
marriages being solemnised there, and although there is no evidence with regard 
to the church having had a burial ground, there is no doubt that funeral services 
were conducted in the church. 

The title to Cockington Court Estate from April 12, 1774, is admitted, and from 
the epitome of title put in it appears that the estate was in settlement from 
December, 1778, to June, 1793; that it was held in absolute ownership from June, 
1793, to May, 1846, and from May, 1846, to November, 1867, it was again in settle- 
ment; that from November, 1867, to November, 1917, it was held by an absolute 
owner; and that it was again settled from November, 1917, to November, 1928. 
Since the last-mentioned date the defendant has been the absolute owner. I 
mention those matters to show that the title is such that at any rate since 1774 
there have been persons who have been in a position to dedicate ways to the public 
had they been so minded. 

Before I deal further with the evidence, it will, I think, be convenient if I state 
what I conceive to be the law with regard to the constitution of a public right of 
way. Such a right depends, not on user, but on dedication. There can be no 
public right of way unless there has been dedication of the way in question to the 
public by an owner able and intending to dedicate. The best evidence of dedication 
is, of course, an express grant. If there is no such grant, the fact of dedication 
can only be inferred from a consideration of all the circumstances of the case. 
The most important of these are the purpose and the extent of the user, and the 
existence or non-existence of rights which might afford an explanation of the user. 
I would refer to what was said by Parke, B., in the well-known case of Poole v. 
Huskinson (14) (11 M. & W. at p. 880): 


“In order to constitute a valid dedication to the public of a highway by the 
owner of the soil, it is clearly settled that there must be an intention to dedi- 
cate—there must be an animus dedicandi, of which the user by the public is 
evidence, and no more; and a single act of interruption by the owner is of 
much more weight, upon a question of intention, than many acts of enjoy- 
ment.”’ 


In the present case there is no express grant and, therefore, the solution of the 
question which I have to determine must depend upon a consideration of all the 
circumstances of the case. The first circumstance to be considered in the present 
case is, I think, the purpose of the user. It is to obtain access from an admitted 
highway to a church which is surrounded by land belonging to a private individual 
who has no ownership in the fabric or site of the church. The church itself is 
vested in the incumbent. He is in this case the owner of the freehold, but whether 
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. . . } 
he owns the freehold or not, the possession of the church is in him and the ss A 
wardens. But, to use the language of Sir Jonn Nicnown in Jarratt v. Steele (15), 


‘no person has a right to enter the church when it is not open for oe 
service, except with [the permission of the vicar and the churchwardens] an 


under their authority.”’ . 
That statement of the law was approved in and adopted by Sir Wiiu1am Erte in p 
Griffin v. Dighton (16). The headnote of that case is this: 

‘The freehold of a parish church is in the incumbent and churchwardens, and 

the right of access to every part of it. Where, therefore, there was a door 

leading from the churchyard into the chancel, upon which the lay rector had 

placed a lock which he kept locked except during divine service, Hep that the 

incumbent (vicar) had a right of access to the chancel through the door at all C 


times.’’ 
The passage in the judgment is where Str Wiuram Erte says this: 


“T do not mean to go into any question as to the rights of freehold or as to the 
rights of property in parish churches, which may vary in different parishes, but 
merely to express an opinion on the rights of the vicar, the minister who has D 
duties to perform in the church; and I do not think I can express those rights 

in better language than that used by Srr Jonn NicHoLy in the following passage 

of his judgment in Jarratt v. Steele (15): 


‘All persons ought to understand that the sacred edifice of the church is 
under the protection of the ecclesiastical laws as they are administered in 
these courts; that the possession of the church is in the minister and church- & 
wardens, and that no person has a right to enter it when it is not open for 
divine service, except with their permission and under their authority.’ ”’ 


It is to be observed that the terminus a quo in the present case is the public 
highway from Totnes to Torquay and the terminus ad quem, a parish church in 
which the public, as such, have no rights, for it seems that even the right to attend 
the church during the hours of divine service is limited to parishioners, at any rate, F 
in the case where the only way to the church is a church way, for it is admitted 
that none but a parishioner can be legally entitled to use a church way. It has 
been argued that you cannot have a public right of way except from a place where 
the public has a right to be to enter a place where the public also has a right, and, 
to take the present case as an example, as there is no right for the public to enter 
the church or any part of the land held with it without the permission of the in- G 
cumbent and the churchwardens, there can be no public right of way from the high 
road to the church. I am not, I think, concerned to decide whether there can be 
a public right to go from a public place to one which does not answer that 
description. In my judgment, the fact that the public has no legal right of access 
to the place which is assigned as the terminus ad quem, must be a material point 
to consider in coming to a conclusion whether there was in fact any dedication by H 
an owner, for it would certainly seem strange to confer a right of way on the public 
for a purpose which some third party could render useless by refusing admittance 
to the public. 
The next circumstance to be considered is the existence of other rights which 
might explain either wholly or in part the user proved, for dedication to the public 
is not presumed from user if there is an adequate explanation for the user apart I 
from the dedication. In the present case it is admitted on behalf of the plaintiffs 
and the defendant that there is a church way. The extent of the church way has 
been the subject of an earlier action. That action was instituted on Dec. 21. 1928 
by two parishioners on behalf of themselves and all other the parishioners @ the 
Gotan | sratsat eee ae Rica dethes against the present defendant, 
asked in that case wes a aca stig ihe Poy fees iceaees macau 
diseals pasletwie eae - ion that the plaintiff and all other parishioners of 
amilies, guests and servants were as of right entitled to 
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a right of way in vehicles or on foot from the Higher Lodge entrance over and 
along the drive to the parish church or pathway leading thereto at all times for the 
purpose of attending divine service and for baptisms, marriages, funerals, private 
devotion, or otherwise in respect to the rights, liabilities, and privileges which 
parishioners have or are subject to in respect of their parish church. By the de- 
fence the church way was admitted, but its precise extent was put in issue. The 
action was not fought out, for before it came to trial a compromised order was 
made. I do not think that I am concerned with it beyond this—that, as a result, 
the parishioners have obtained an unquestioned right to use the disputed way as a 
church way during the hours of divine service, but, I think, only on foot. 

Before considering the evidence of user, there is only one other matter to which 
C I wish to refer. It is that in considering evidence of user the court must always 

bear in mind that the user may be explained by the refusal of the owner of the 
land over which the right is claimed to act churlishly with regard to his property. 
I cannot hope to put it in more suitable language than was used by Farwew, L.J. 
(then Farwetn, J.), in A.-G. v. Antrobus (8), where the learned judge said ([1905] 
2 Ch. at p. 199): 


D ‘But the liberality with which landowners in this country have for years past 

allowed visitors free access to objects of interest on their property is amply 

sufficient to explain the access which has undoubtedly been allowed for many 

years to visitors to Stonehenge from all parts of the world. It would indeed 

be unfortunate if the courts were to presume novel and unheard of trusts or 

statutes from acts of kindly courtesy, and thus drive landowners to close their 

E gates in order to preserve their property. Considering the unique character 

and great archeological interest of Stonehenge and its position on downs where 

no harm is likely to be done to the land, it is most improbable that permission 

to visitors to inspect would have been ever refused, and as the right of walking 

around and inspecting the stones is not one which could be the subject-matter 

of a grant, the owner may well have dispensed with requests for permission, 

F relying on the fact that no right could grow thereout. I adopt Bowen, L.J.’s 

language in Blount v. Layard (7), which has been approved by Lorp 
Macnacuren in Simpson v. A.-G. (17): 





‘Nothing worse can happen in a free country than to force people to be 
churlish about their rights for fear that their indulgence may be abused, and 
to drive them to prevent the enjoyment of things which, although they are 
G matters of private property, naturally give pleasure to many persons besides 
the owners, under the fear that their good nature may be misunderstood.’ ”’ 


Having made these preliminary remarks let me consider the evidence as to user. 

A number of witnesses have been called before me, and some have been examined 
on commission. The conclusion I have come to on the evidence is that at the 
earliest times about which the witnesses are able to speak—that is somewhere 
H about the year 1860—apart from the parishioners, comparatively few people visited 
the church, that those who did so mainly went on foot, and that it was rare for 
carriages to drive down the disputed way. This state of things existed, I think, at 
any rate, down to 1890 or thereabouts. But as time went on the user increased, 
and more carriages came down the disputed way to the church. The increase was 
gradual until 1900, and thereafter, though the increase was more marked, it was 
T not until after the war of 1914-18 that really large numbers of people visited the 
church. I accept the evidence of Miss Mallock, who lived at Cockington Court 
until 1905, and put down the increase in or about 1900 to the provision by the 
railway companies of more excursion trains. It is, of course, a matter of common 
knowledge that since the advent of motor cars and the greater facilities for 
travelling from place to place, far larger numbers of visitors are found in holiday 
resorts. The user has, undoubtedly, been considerable. The evidence of the 
church visiting books show that the largest numbers of visitors came to the church 
in the months of August and September. In August, 1915, there were 1,258 


210 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


visitors who signed their names in the visitors’ book, and in mii ee saben. 
year 715, while in the other months substantial numbers appear to igen a 
church, the lowest figures for the year being for the months ) pestis 
December, for which months the respective figures were fifty-six and ai ae 
In 1916 there was again a substantial increase, the figures in August alae F ; ; 
and in September 1,046, while in December, which shows the lowest sigs ‘a for 
the year, the figure is 100. In the year 1928 the visitors book was filled uring 
the period from July 7 to Aug. 24, and I am told that that book contains over 
13,000 names. The evidence establishes quite clearly that these visitors came to 
the church down the disputed way either on foot, or in carriages, or motor cars, 
and that no one has ever been turned back. I do not think that the evidence of 
user in the earliest days would be sufficient to justify the inference that there had 
been an earlier dedication. I think the user in those days is sufficiently explained 
by the fact that there was a church way, and that the user by persons other than 
parishioners was of such a character as to cause no inconvenience to the then 
owner, and consequently to have been enjoyed by permission of the owner. 

There is no doubt that as the user increased notice was taken of the fact, for the 
owner for the time being, or the trustees of the estate, put up notices. According 
to the evidence of Mr. Richards, who lived in the Higher Lodge from the time he 
was two years of age—he was born, I think, in the year 1877—until he was fourteen 
or fifteen years of age, there was a notice nailed to the chestnut tree opposite to 
the Higher Lodge to the effect that visitors must keep to the church path, with a 
request that they would not pick any flowers, and a notice that dogs were not to be 
allowed on the path. He stated that his mother used to take visitors up to the 
church, that his mother kept the key of the church and unlocked the door of the 
church for the visitors, that the church was usually kept locked, and if people came 
to the Higher Lodge gate too late they were refused admission to the drive, while 
people who brought dogs with them were told that they must leave their dogs 
behind them, and that some of the people went away because they refused to allow 
their dogs to be tied up. He also stated that Mr. Richard Mallock, the then owner, 
was very particular about the gate at Higher Lodge being kept shut, although it 
was not locked, I think, at all. In 1908 a notice was put on the rails to the right 
of the gate: ‘‘Visitors must keep to the church path only and not touch the flowers. 
No dogs allowed inside the gate. No access to the church after dusk.’’ On the 
left-hand gate-post there was a notice: ‘‘Visitors to the church are requested to 
keep to the path and not to pick any flowers.’’ On the rails on the right-hand side 
of the gate was another notice: ‘‘No thoroughfare except to the church. No dogs 
allowed inside the gate.’’ In 1909 the notices were consolidated, so as to read: 
“Visitors must keep to the church path only and not touch the flowers. Church 
closed at dusk. No dogs allowed inside this gate.” There was put on the right- 
hand gate-post a notice: ‘Carriages or motors must not pass this gate except 
during the hours of church service."’ These notices, apparently, remained up till 
the year 1923, when a strip of wood was painted and nailed across what I have 
called the consolidated notice: ‘‘Church closed at 8 p-m. weekdays,’’ and on the 
left-hand gate-post was fixed a notice: ‘‘No admittance through this gate after 
6 p.m.’’ None of these notices suggests the existence of a public highway with the 
exception of the notice which read: ‘‘No thoroughfare except to the church.” 
This notice cannot, I think, be treated as outweighing all the other evidence and 
as sufficient to establish dedication. In my judgment, these notices are, on the 
whole, more consistent with permissive user than with dedication. The word 
‘‘visitors’’ itself suggests rather an invitation than an acknowledgment of a right. 

[His Lordship reviewed the evidence and continued:] The only other fact to 
which I think it is material that I should refer is that on no occasion before 1928 
was any objection made to any of the acts of interruption to which I have referred, 
except that on May 20, 1924, the hon. secretary and treasurer of the Cockington 
Church Council wrote to Mr. Kerslake with regard to the notice placed at the lodge 
gate saying: ‘‘Footpath only to church. No vehicles of any kind allowed,’’ asking 


H 








Ch.D.] A.-G. v. MALLOCK (Luxmoorz, J.) 211 


that it should be amended by some such addition as: ‘Except during the hours of 
divine service in wet weather.’’ He went on to say: 


“It is obviously as unjust for the estate authorities to attempt to debar 
parishioners access to their parish church in a reasonable manner, as it is 
objectionable for elderly ladies attending an early morning service to have to 
alight at the lodge gate and continue their journey on foot in the streaming 
rain as happened on St. George’s Day. My council are entirely in sympathy 
with the trustees’ apparent desire to restrain the heavy motor traffic of visitors, 
but as there are practically no visitors to the parish church in wet weather we 
feel that by the suggested addition to the notice it would be possible to do this 
without offending our own people.”’ 


The only other objection was on Jan. 13, 1928, when the clerk to the Cockington 
Parish Church Council wrote to the trustees of the estate, and to Mrs. Mallock- 
Bogle, the defendant’s mother. In that letter there is a complaint about the gate 
having been locked during the time of service at the parish church, and it ends by 
this statement: 


“The council wish to remind you that so long as living persons can remember, 
the parishioners and the general public have exercised the right to go, pass and 
re-pass with or without vehicles along and over the roadway leading up to the 
parish church. Funerals, weddings, carriages, &c., have used this roadway 
for the purpose of obtaining access to the parish church from time immemorial, 
and the parish church council must see that the public rights relative to access 
to the parish church are not curtailed.”’ 


That was the beginning of the dispute which culminated in the action which was 
instituted in December, 1928. But in that action itself no claim of any public right 
of way was made, the only claim being a claim to a church way. I do not, how- 
ever, attach much importance to this, because it may well be that it was to the 
interests of the parishioners to limit the right of user to a church way rather than 
to support a claim on behalf of the public. A considerable portion of the evidence 
was directed to the question whether the church was kept locked or not during the 
daytime. It is agreed that it was always locked at night, but I do not think that 
this point has any material bearing on the question which I have to determine, and 
I pay no attention to it. 

After taking into consideration all the matters to which I have referred, the 
conclusion I have come to is that the actual user had can properly be explained as 
having taken place by permission, and that there is no reason why the court should 
presume from the user any dedication to the public. I think the case is really 
singularly like the Antrobus Case (8), but, to my mind, there is less reason for find- 
ing dedication in the present case than in that case, and for this reason. Stonehenge 
occupied the same position with regard to the rights there claimed as Cockington 
Church does to the Higher Drive. Stonehenge and the land over which the road 
was claimed were in the same ownership, while in the present case Cockington 
Church and the Higher Drive are in different ownership. Therefore it would seem 
to me less likely that the owner of the Higher Drive would think of dedicating the 
drive to the public use. It follows from what I have said that the claim of the 
plaintiffs in this action fails, and I, therefore, dismiss the action with costs. 


Solicitors: Peacock, Fisher, Chavasse, &¢ O’Meara, for H. A. Hield, Torquay; 
I Bell, Brodrick, & Gray, for Bewes & Dickinson, Plymouth. 


[Reported by A. W. Cuaster, Esq., Barrister-at-Law. ] 
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A 
ENGLISH, SCOTTISH AND AUSTRALIAN BANK, LTD. v. 
INLAND REVENUE COMMISSIONERS 


[House or Lorps (Lord Buckmaster, Lord Warrington, Lord Atkin, Lord Tomlin 


and Lord Macmillan), November 12, 13, December 15, 1931] B 
[Reported [1932] A.C, 238; 101 L.J.K.B. 193; 146 L.T. 330; 
48 T.L.R. 170] 


Stamp Duty—Exemption—Contract for sale of debt—‘‘Property locally situated 

out of United Kingdom’’—Situation of debt—Residence of debtor—Stamp 

Duty Act, 1891 (54 & 55 Vict., c. 39), 8. 59 a. 

By s. 59 (1) of the Stamp Act, 1891, any contract or agreement for the sale C 
of any interest in any property except lands, tenements, hereditaments, or 
heritages, or ‘‘property locally situate out of the United Kingdom,”’ is to be 
charged with ad valorem duty. A simple contract debt is ‘‘property’’ within 
the exception in the subsection; it is capable of having a local situation; and 
that situation is where the debtor resides. 

A company incorporated in this country entered into an agreement witha D 
banking company incorporated in Australia for the purchase from the bank 
of all its assets, which included certain simple contract debts owing by debtors 
in Australia. 

Held: the debts in question were situated in Australia, and, therefore, fell 
within the exception in s. 59 (1), and the agreement was exempt from stamp 
duty. 

Velazquez, Ltd. v. I.R. Comrs. (1) ([1914] 3 K.B. 458), Smelting Co. of 
Australia v. I.R. Comrs. (2) ({1897] 1 Q.B. 175), and Danubian Sugar 

. Factories, Ltd. v. I.R. Comrs. (8) ({1901] 1 K.B. 245) overruled. 


Notes. Referred to: Re Russian Bank for Foreign Trade, [1933] All E.R.Rep. 
754; I.R. Comrs. v. Broome’s Executors (1935), 19 Tax. Cas. 667; Lorentzen v. F 
Lydden & Co., [1942] 2 K.B. 202; R. v. Williams, [1942] 2 All E.R. 95; Young v. 
Bristol Aeroplane Co., [1944] 2 All E.R. 293; Jabbour v. Custodian of Israeli 
Absentee Property, [1954] 1 All E.R. 145. 

As to the locality of choses in action, see 4 Hauspury’s Laws (8rd Edn.) 478 and 
ibid., Vol. 7, 44; and for cases see 8 Diarstr (Repl.) 545-547. 

G 


Cases referred to: 


(1) Velazquez, Ltd. v. I.R. Comrs., [1914] 2 K.B. 404; 88 L.J.K.B. 1108; 111 
L.T. 417; 30 T.L.R. 360; on appeal, [1914] 3 K.B. 458; 83 L.J.K.B. 1108; 
111 L.T. 417; 80 T.L.R. 539; 58 Sol. Jo. 554, C.A.; 39 Digest 283, 661. 

(2) Smelting Co. of Australia v. I.R. Comrs., [1897] 1 Q.B. 175; 66 L.J.Q.B. 
137; 75 L.T. 534; 61 J.P. 116; 45 W.R. 203; 18 T.L.R. 84, C.A.; 86 Digest H 
(Repl.) 824, 1804. 

(3) Danubian Sugar Factories, Ltd. v. I.R. Comrs., [1901] 1 K.B. 245; 70 
L.J.Q.B. 211; 84 L.T. 101; 65 J.P. 212, C.A.; 89 Digest 279, 640. 

(4) ae Trust Co. v. A.-G. for Alberta, [1930] A.C. 144; 46 T.L.R. 25; Digest 

upp. 

(5) Guthrie v. Walrond (1883), 22 Ch.D. 573; 52 L.J.Ch. 165; 47 L.T. 614; 31 I 
W.R. 285; 23 Digest (Repl.) 416, 4868. . 

(6) I.R. Comrs. v. Muller & Co.’s Margarine, Ltd., [1900] 1 Q.B. 310; 69 
L.J.Q.B. 21; 81 L.T. 667; 48 W.R. Digest 77; 16 T.L.R. 72; on appeal 
[1901] A.C. 217; 70 L.J.K.B. 677; 84 L.T. 729; 49 W.R. 608; 17 T.L.R. 
530, H.L.; 39 Digest 278, 627. 

(7) Byron v. Byron (1596), Cro. Eliz. 472. 


(8) Stamps Comrs. v. Hope, [1891] A.C. 476; 60 L.J.P.C. 44; 65 L.T. 268, P.C.: 
21 Digest 120, m. — 
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(9) Toronto General Trusts Corpn. v. R., [1919] A.C. 679; 88 L.J.P.C. 115; 121 
L.T. 106; 35 T.L.R. 450, P.C. 

(10) Re Commercial Bank Corpn. of India and the East, Fernandes’ Ezxecutors’ 
Case (1870), 5 Ch. App. 314; 22 L.T. 219; 18 W.R. 411; sub nom. Re 
Commercial Bank Corpn. of India and the East, Ex parte I.R. Comrs., 89 
L.J.Ch. 497, L.J.; 10 Digest (Repl.) 1007, 6929. 

(11) R. v. Lovitt, [1912] A.C. 212; 81 L.J.P.C. 140; 105 L.T. 650; 28 T.L.R. 41, 
P.C.; 8 Digest (Repl.) 546, 28. 

Appeal from an order of the Court of Appeal (Lorp Hanworru, M.R., Suesser 

and Romer, L.JJ.), affirming a decision of Rowxart, J. 

By an agreement for sale executed in Australia the appellants, who were a 
~ company incorporated in England on April 1, 1927, under the Companies Acts, 
Y agreed to purchase, with some immaterial exceptions, the business goodwill and 
assets of the Royal Bank of Australia, Ltd., a company incorporated in Victoria, 
whose head office was in Melbourne. The assets agreed to be sold included simple 
contract debts owing to the Royal Bank by customers resident outside the United 
Kingdom in respect of overdrafts. Those debts fell into two categories, namely, 
advances made in London by the London office of the Royal Bank to residents out- 
D side the United Kingdom amounting to £13,482 7s. 7d. and advances made in 

Australia to residents outside the United Kingdom amounting to £3,262,347 18s. 7d. 

They were in all cases simple contract debts not secured by specialty.” The question 

was whether these debts constituted ‘‘property locally situate out of the United 

Kingdom” within the meaning of s. 59 (1) of the Stamp Act, 1891. If they were, 

the agreement for sale was entitled to exemption, so far as regards the consideration 
E for the sale of those particular assets, from the stamp duty imposed by that 

section on 





‘any contract or agreement . . . under seal or under hand only .. . for the sale 
of any estate or interest in any property except . . . property locally situate out 
of the United Kingdom.”’ 


F The Commissioners of Inland Revenue included in their assessment for stamp duty 
all the debts above mentioned. The Court of Appeal, affirming the decision of 
Row.artt, J., upheld the assessment, regarding themselves as bound by the de- 
cision in the Court of Appeal of Velazquez, Ltd. v. I.R. Comrs. (1). The bank 
appealed. 


Wilfrid Greene, K.C., and H. G. Robertson for the appellants. 
G The Attorney-General (Sir William Jowitt, K.C.) and J. H. Stamp for the 
respondents. 
The House took time for consideration. 
Dec. 15. The following opinions were read. 


LORD BUCKMASTER.—The question on this appeal is whether an agreement 
H made in this country for the purchase of debts owed by debtors who reside out of 
the United Kingdom is liable to an ad valorem stamp duty based on such debts. 
The history of the matter is quite simple. The appellants are a company in- 
corporated in this country under the Companies Acts, and on April 1, 1927, they 
entered into an agreement with the Royal Bank of Australia, Ltd., a company 
incorporated in Victoria, Australia, for the purchase from the Australian bank of 
J all the assets of that bank with certain inconsiderable exceptions. Part of such 
assets consisted of simple contract debts owing by customers of the Royal Bank 
resident outside the United Kingdom on overdrafts, a small portion of which had 
been granted by an office in London, but practically the whole had been granted in 
Australia. None of these debts was a specialty debt or secured by a bill of exchange, 
or other negotiable instrument. The Commissioners of Inland Revenue included 
in their assessment for stamp duty all the debts to which I have referred, and the 
question on this appeal is whether such assessment was correct. Rowxatt, J., and 
the Court of Appeal have upheld the assessment, rightly as I think, regarding 
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themselves bound by the decision in the Court of Appeal in Velazquez, Ltd. v. A 
I.R. Comrs. (1), and the real point for consideration of this House is whether that 
decision should be overruled. 

The section of the Stamp Act, 1891, s. 59 (1), that is applicable is, as amended 
by the Revenue Act, 1909, s. 7, and omitting matters not relevant, in the following 
terms : B 

“59,—(1) Any contract or agreement for the sale of any estate or interest in 

any property whatsoever . . . except lands, tenements, hereditaments, or 

heritages, or property locally situate out of the United Kingdom... shall be 

charged with the same ad valorem duty, to be paid by the purchaser, as if it 
were an actual conveyance on sale of the estate, interest, or property con- 

tracted or agreed to be sold.”’ G 


The question that arises upon this is whether debts are capable of a local 
situation, and if they are, whether that situation should be assumed to be out of 
the United Kingdom so that the property is within the exception mentioned in the 
section. That for purposes of probate and estate duty a simple contract debt is 
assumed to be situated where the debtor resides is established by a long series of 
authorities that stretch far back into the mists of antiquity. Instead of discussing D 
the earlier cases, I think it better to take the latest of these authorities—Royal 
Trust Co. v. A.-G. for Alberta (4). In that case Lorp Merrtvate, delivering the 
opinion of the Board, used these words ([1930] A.C. at p. 150): 


‘‘The local situation proper to be attributed to the various assets of a deceased 
person has long been governed under our law by rules, no doubt somewhat E 
artificial in character, which were evolved when the lawful jurisdiction to direct 
the administration of such assets depended upon the locality in which the 
assets were found. Many of the courts concerned had authority within small 
provincial areas only. A simple contract debt due from a debtor outside the 
jurisdiction within which the testator resided was not assets within that 
jurisdiction.’’ F 
He might have added ‘‘but within the jurisdiction where the debtor resided.”’ I 
have examined, but I do not think it necessary to discuss, the earlier authorities, 
for the statement I have already referred to is, in my judgment, an accurate state- 
ment of law. The cases where a similar question has arisen in consideration of 
wills are conveniently summarised in Guthrie v. Walrond (5), and in these cases 
gifts of property situate in a particular place have been held to include simple G 
contract debts from debtors there resident. Cases of wills, however, are always 
open to the criticism that their construction depends upon ascertaining what the 
testator meant, and this is affected by many considerations not present in the 
consideration of an Act of Parliament. These authorities, therefore, may be passed 
by with the comment that they did at least recognise that a debt may be localised 
somewhere and that is one of the first matters for consideration in this case. Did H 
the matter rest there, I should have thought that when the local situation of a 
debt had been recognised for two such important purposes as probate and gift by 
will, the local situation so attributed would be that referred to in the section of the 
statute. But authority has intervened, and has prevented this conclusion being 
reached until after a careful examination of the meaning and validity of such 
decisions. I 
In Smelting Co. of Australia v. I.R. Comrs. (2) it was decided by the Court of 
Appeal that a licence to work a patent in Australia, and a share in a patent in New 
South Wales, were not locally situated outside the United Kingdom within the 
meaning of the statute. Lorp Esner, M.R., and Lopss, L.J., thought that the 
words W253 property situate outside the United Kingdom” ought to be regarded as 
ejusdem generis with the property described in the preceding sentence, but this 
interpretation was disapproved in this House in I.R. Comrs. v. Muller & Co.'s 
Margarine, Ltd. (6), and it needs no further comment beyond saying that it 
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appears to be based on the view that the word ‘‘or’’ in the section is equivalent to 
*‘and,’’ a view with which I cannot agree. Lorp Esner, M.R., also thought that 
such rights as were there in question could have no locality. They were in- 
corporeal, incapable of being handled or seen, and, therefore, in his view, could 
not be situate anywhere. Ricsy, L.J., based his decision on the ground that the 
property could be bought and sold here, a feature certainly not distinctive of the 
particular property there in dispute. 

In I.R. Comrs. v. Muller & Co.’s Margarine, Ltd. (6), the question arose whether 
the goodwill of a German business was locally situate outside the United Kingdom, 
and this House thought that it was, though Lorp Hauspury held that it was not. 
In that case Lorp Macnacuren said ([1901] A.C. at p. 223): ‘‘It is not easy to 
form a conception of property having no local situation,’’ and Lorp Davey added 
({1901] A.C. at p. 227): 


‘Nor do I express any opinion on the abstract question whether an incorporeal 
right can have a local situation beyond saying that I am not impressed with 
the difficulty of holding that it may have one for revenue purposes in analogy 
to the decisions in the probate cases,”’ 


while Lorp Linptey said that he saw no difficulty in assuming that such property 
was capable of local situation, and that indeed for legal purposes such a local 
situation must be assumed. The actual question, therefore, was not decided, but 
valuable help had been afforded to those on whom the ultimate duty of decision 
should be cast. 

The exact question then arose in Velazquez, Ltd. v. I.R. Comrs. (1). This was 
first heard before Scrurron, J., and his judgment is reported [1914] 2 K.B. at p. 
408. He regarded the decision in Smelting Co. of Australia v. I.R. Comrs. (2) as 
binding upon him, and not in terms overruled by I.R. Comrs. v. Muller & Co.'s 
Margarine, Ltd. (6), which, in his view, was decided upon the ground that the 
goodwill was in some way attached to real estate. This opinion he expressed in 
the following words: ‘‘I am therefore bound to hold that a personal right to a debt 
not attached in any way to land has no local situation.’’ The Court of Appeal 
took the same view, and the case proceeded no further. It is, therefore, plain 
that in order to decide whether the Velazquez Case (1) was right or wrong, the 
Smelting Co. of Australia v. I.R. Comrs. (2) and Muller’s Case (6) must be 
carefully examined. 

The first of these most clearly depends upon the assumption that incorporeal 
property can have no locality and it is true that it has not the attributes of place 
and substance like a chattel which you can handle and move from one place to 
another. But debts do, in one form or another, represent property of very con- 
siderable value in the modern world, and it appears to me it is desirable that they 
should possess a locality, even if they are invested with it by means of a legal 
fiction. Nor can I see why, when that locality has been attributed for several 
centuries for purposes of jurisdiction in the administration of estates, it should be 
regarded as impossible when dealing with the Stamp Act. It is, in my opinion, a 
fair assumption that the statute was passed with knowledge of the well-established 
law relating to probate, and the phrases then used would be perfectly proper to 
cover debts where the debtors were out of the United Kingdom. I think, too, that 
the view of Muller’s Case (6) is too narrow in basing the decision solely on the 
ground of goodwill being attached to some form of hereditament. Lorp LinDLEY 
certainly regarded a debt as capable of local situation, and there is nothing in any 
of the other Lords’ opinions (apart from that of Lorp Haxssury) that differs from 
this view. Once it be assumed that a debt must have a local situation, as IT think 
it must, it can only be where the debtor or the creditor resides, and the fact that 
it has for other and similar purposes been assumed to be determined by the 
residence of the debtor and not the creditor is a sufficient reason for holding that 
that is its situation for the purpose of the statute. 

For this reason I think the Australian Smelting Co.’s Case (2) and the Velazquez 
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Case (1) were wrongly decided, and should be overruled. I have made no reference 
to the difference in the locality between simple contract debts and specialty debts, 
as the point is not relevant to this appeal, and I desire to avoid matter that is 
immaterial. In my opinion, therefore, the appeal should be allowed with costs, 
and I beg to move accordingly. 


LORD WARRINGTON (read by Lorp TuanKerton).—By the joint effect of 
s. 59 (1) of the Stamp Act, 1891, and s. 7 of the Revenue Act, 1909, any contract or 
agreement for the sale of any interest in any property except lands, tenements, 
hereditaments, or heritages, or property locally situate out of the United Kingdom 
is to be charged with the same ad valorem duty as if it were an actual conveyance 
on sale of the interest or property contracted or agreed to be sold. The question 
in this appeal is whether for the purposes of the above-mentioned statute an agree- 
ment for the sale of (among other things) certain simple contract debts owing by 
debtors in Australia to an Australian bank is in respect of such debts liable to be 
charged with an ad valorem duty, the appellants contending that such debts are 
locally situate out of the United Kingdom, and are, therefore, within the exception 
specified in the statute. Rowxart, J., and the Court of Appeal decided in favour 
of the Crown, conceiving themselves bound by the decision in Velazquez, Ltd. v. 
I.R. Comrs. (1). 

The agreement in question was dated April 1, 1927, and was made between the 
Royal Bank of Australia, Ltd., a company incorporated in Australia, and carrying 
on its main business in that country, of the one part, and the appellants, a company 
incorporated in this country under the Companies Acts, of the other part, for the 
sale and purchase of, with some immaterial exceptions, the whole of the business 
goodwill and assets of the Royal Bank as a going concern. It was found by 
the commissioners that of the total consideration for the sale the sum of 
£3,262,347 18s. 7d. was the consideration for the sale of advances made in 
Australia by the Royal Bank to residents outside the United Kingdom, and the 
sum of £13,482 7s. 7d. was the consideration for the sale of advances made by the 
London branch of the Royal Bank to residents outside the United Kingdom. The 
debts in respect of all these advances were simple contract debts. It is the local 
situation of these debts which is in question. 

In this as in other cases depending on the construction of a statute it is necessary 
to look at the words themselves. The section imposes an ad valorem duty on 
agreements for the sale of, among other things, any interest in ‘‘any property 
except lands, tenements, hereditaments or heritages or property locally situate out 
of the United Kingdom.’’ Two of the learned judges who decided the case of 
Smelting Co. of Australia v. I.R. Comrs. (2) expressed the view that by an appli- 
cation of the so-called ejusdem generis rule ‘‘property locally situate out of the 
United Kingdom”’ should be confined to property akin to lands, tenements, heredita- 
ments or heritages. This view was not accepted by the third member of the court 
and has since been finally rejected by this House (I.R. Comrs. v. Muller & Co.’s 
Margarine, Ltd. (6)). Simple contract debts, therefore, are ‘‘property’’ within the 
exception. If this is so, then it is clear I think from the subsequent words that 
nna oa possibility of such debts having a local situation. I, 

»( ne self without reference to authority, could not accept the 
ore that intangible property such as a simple contract debt is incapable of having 
a Rus eet at all. Parliament cannot, in my opinion, be taken to have in- 
impossible of flfiisénk,” Dl indest: the (esl SEEMS a 
legis a local situation a2 an thtaript bile ee a patie Feiss oe 
one. One example is that of finding a veaiile : ri me iawn Berk pages 
in law apart from the human eins een ra Sete ee ee ines 
dermob oak Gr'alegpeamean ena a \é ich compose it, the company itself 
have found no disiouléy aa esetaliaaa lowes in human beings—yet the courts 
iPhig, poeitioly a ‘sAtee & : g residence to it and ascertaining its locality. 

y summed up by Lorp Linptey in the Muller’s Margarine Case 
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(6) in this House, when he says ({1901] A.C. at p. 286) that the legal conception 
of property involves the legal conception of existence somewhere. 

Once it is established that a debt may have a local situation, the rules of law by 
reference to which such situation is to be determined are settled beyond question. 
So far back as the reign of Elizabeth Anprrson, J., is reported as saying [in Byron 


|v. Byron (7)]: 


~ 





“The debt [in question in that case] is where the bond is, being upon a 
specialty, but debt upon a contract follows the person of the debtor; and this 
difference hath been oftentimes agreed.’’ 


The earlier cases, no doubt, are concerned with the locality of an item of property 
for the purpose of ascertaining whether it is covered by a probate granted by an 
Ordinary with a limited local jurisdiction, but the rule has been recognised and 
applied in a variety of circumstances. A very useful statement of it is contained 
in the judgment prepared by Lorp Frezp, of the Judicial Committee in Stamps 
Comrs. v. Hope (8) ([1891] A.C. at p. 481), and in a more recent case it is stated 
by Lorp Cave, who says the general principle is well settled: Toronto General 
Trusts Corpn. v. R. (9) ({1919] A.C. at p. 683). In my opinion, in accordance 
with the rule above referred to, the debts in question, being all simple contract 
debts, are locally situate where the debtors reside, that is to say, in Australia and 
out of the United Kingdom. 

It only remains to refer to certain authorities relied upon by the Crown. The 
one actually followed by Rowxarr, J., and the Court of Appeal was Velazquez, Ltd. 
vy. I.R. Comrs. (1), but this decision merely followed the previous case of the 
Danubian Sugar Factories, Ltd. v. I.R. Comrs. (8), which itself followed Smelting 
Co. of Australia v. I.R. Comrs. (2). The subject-matter in this last case was 
certain patent rights in Australia and was based upon the view that the words 
“locally situate’? cannot apply to something which has no locality. With the 
greatest respect to the learned judges who expressed that view, I prefer that of 
Lorp Liypiey above referred to. Indeed, in the Smelting Co.'s Case (2) one would 
have thought the Australian locality was unusually clear. The subject-matter was 
a licence to use an Australian patent, namely, a monopoly confined to Australia, 
and I think but for the erroneous view referred to above the decision must have 
been the other way. In my opinion, this case and the other cases dependent upon 
it must be taken to be overruled. For the above reasons I think the appeal should 
be allowed and the ad valorem duty reduced accordingly. The respondents must 
pay the costs here and below. 


LORD ATKIN.—I concur. 


LORD TOMLIN (read by Lorp THanxerton).—The question to be determined 
in this case is whether an agreement for the purchase of the assets of an Australian 
banking business, including book debts owing from debtors resident in Australia, is 
exempt from stamp duty in respect of such book debts on the ground that they are 
within the exception of s. 59 (1) of the Stamp Act, 1891, as being property locally 
situate out of the United Kingdom. The courts below, regarding themselves as 
bound by the decision of the Court of Appeal in Velazquez, Ltd. v. I.R. Comrs. (1), 
affirmed, without delivering reasoned judgments, the assessment of the Com- 
missioners of Inland Revenue, whereby the agreement was assessed to duty in 
respect of the book debts in question. In Velazquez, Ltd. v. I.R. Comrs. (1) the 
Court of Appeal had held that book debts owing from persons resident in Argentina 
were not property locally situate out of the United Kingdom within the exception 
of s. 59 (1). In so holding the court had considered itself bound by the decision of 
the Court of Appeal in Danubian Sugar Factories, Ltd. v. I.R. Comrs. (3), where 
the benefit of a contract enforceable against a resident in Roumania for the transfer 
of a certain quantity of land in a certain locality in Roumania, the exact situation 
of the land to be selected by the transferee of the land, was held not to be property 
within the exception. The court responsible for the last-mentioned decision had 


in its turn treated the case before them as falling within the principle of Smelting d 
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Co. of Australia v. I.R. Comrs. (2), where a share in a New pone Mihi: 
le li to work the patent in a district of New South Wales w he 
and a sole licence to d by the exception, and not to be withim 
by the Court of Appeal not to be Los oe vy. I.R. Comrs. (6), where the 
ae irae : eee : a ; pire treated by the Court of Appeal as 
goodwill of a business carried on abroa ape 4 by your Lentil 
covered by the exception, a conclusion subsequently athrmed by y 
ifferent grounds. ; oh , 
Sk ees spd di therefore, to examine the validity of ws Ra in 
Smelting Co. of Australia v. I.R. Comrs (2), which is the basis of the is h bei 
culminating in the decision now under appeal. In Smelting Co. of Aus 2 ee 
I.R. Comrs. (2), Lorp Esuer, M.R., and Lopes, LJ., expressed the view tha . e 
words ‘‘property locally situate out of the United Kingdom” ought to be eee 
ejusdem generis with the words preceding them, thus excluding from its operation 
choses in action. The observations of Lorp Davey and Lorp Linpiey in IJ.R, 
Comrs. v. Muller & Co.’s Margarine, Ltd. (6) ([1901] A.C. at pp. 225 and 234) 
make it plain that that view was not well founded. Further, Lorp EsHer and 
Loves, L.J., held that, as the property could not be touched or seen or placed 
anywhere, it was incapable of being brought within the meaning of the words 
‘locally situate,’’ or of being said to exist in any locality. Riapy, Lids; who 
differed from the other members of the court upon the question of ejusdem generis, 
concurred with them in the result, because he was of opinion that the persons 
claiming exemption were bound to show that the property was not capable of being 
dealt with in this country and because he was not satisfied that patent rights had 
any local situation anywhere within the meaning of the words ‘‘locally situate.” 
So far as this decision rested upon the impossibility of there being a local situa- 
tion for an intangible asset, or upon the asset being saleable in this country, it is, 
in my opinion, inconsistent with the opinions expressed in your Lordships’ House 
in I.R. Comrs. v. Muller & Co.’s Margarine, Ltd. (6), where the goodwill of a 
foreign business was held to have a local situation abroad and where Lorp LinDLEY 
in terms disapproved the reasoning of Lorp Esner and Loves, L.J., and also that 
of Riasy, L.J., pointing out in regard to the latter that any property situate any- 
where can be agreed to be sold in any other country: [1901] A.C. at pp. 237-238. 
I share the view expressed in the same case by Lorp MAcNAGHTEN ({1901] A.C. at 
p. 223), that it is not easy to form a conception of property having no local situa- 
tion. In fact, for many purposes choses in action have in the past been held to 
have a local situation. The decisions under gs. 59 (1), so far as they treat choses 
in action as having no local situation, constitute a singular exception to the general 
trend of decisions on other topics where the question of ‘‘local situation”’ in relation 
to a chose in action has come under consideration. To explain this singular 
exception it has been urged before your Lordships that in cases outside the Stamp 
Act, 1891, where local situation in relation to choses in action fell for consideration, 
it was essential to find that the asset had in fact some local situation, whereas 
under the Stamp Act, as every asset is charged, unless it is brought substantively 
within the exception, the necessity for showing an actual local situation does not 
arise. Having regard, however, to s, 14 (4) of the Stamp Act, 1891, whereby, by 
way of sanction to the charging provisions of the Act, an instrument relating to 
any property in any part of the United Kingdom is made inadmissible in evidence, 
and is not available for any purpose unless it is duly stamped, it is plain that the 
problem of local situation under the Act is one which does involve the fixing of the 
situation of an asset as being either within or without the United Kingdom. The 
distinction suggested between cases under the Act a 
fore, in my opinion, be supported, and I am unable to see why a principle should 
be applied to cases under the Act different from that applied in the other classes 
of case to which reference was made in argument before your Lordships. 
; In my opinion, under s. 59 (1), for the purpose of the exception under considera- 
tion, it is necessary to resolve whether the asset, be it a chose in action or not, is 


nd other cases cannot, there- 
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situate in or out of the United Kingdom, and the test of the situation of a simple 
contract debt is to be found in the place of residence of the debtor. I think that 
Smelting Co. of Australia v. I.R. Comrs, (2), Danubian Sugar Factories, Ltd. v. 
I.R. Comrs. (3), and Velazquez, Ltd. v. I.R. Comrs. (1) were all wrongly decided. 
In I.R. Comrs. v. Muller & Co.’s Margarine, Ltd. (6), your Lordships’ House 
affirmed the Court of Appeal, but, in my opinion, made it clear that the reasoning 
of the Court of Appeal in that case was erroneous so far as it was based on the 
view that a goodwill cannot have a local situation unless it is annexed to premises 
upon which the business is carried on. I think that this appeal should succeed, 


-and I concur in the motion proposed. 


LORD MACMILLAN.—My Lords, by an agreement for sale executed in 


Australia the appellants, the English, Scottish, and Australian Bank, Ltd., of 


London and Melbourne, agreed to purchase the business and assets of the Royal 
Bank of Australia, Ltd., whose head office is in Melbourne. The assets agreed to 
be sold include certain debts owing to the Royal Bank by customers resident out- 
side the United Kingdom in respect of overdrafts. These debts fall into two 
categories, namely, advances made in London by the London oftice of the Royal 


Bank to residents outside the United Kingdom amounting to £13,482 7s. 7d., and 


@ 


advances made in Australia to residents outside the United Kingdom amounting 
to £3,262,347 18s. 7d. They are in all cases simple contract debts not secured by 
specialty. The question is whether these debts constitute ‘‘property locally situate 
out of the United Kingdom’’ within the meaning of s. 59 (1) of the Stamp Act, 
1891. If they are, the agreement for sale is entitled to exemption, so far as re- 
gards the consideration for the sale of these particular assets, from the stamp duty 
imposed by that section on 

‘any contract or agreement . . . under seal or under hand only . . . for the sale 

of any estate or interest in any property.”’ 


It should be noted that since the passing of the Revenue Act 1909, s. 7, the duty is 
exigible in respect of any contract or agreement for the sale of property irrespective 
of the place of its execution, but with the same exceptions as before. The courts 
below, holding themselves bound, as the appellants conceded that they were, by 
the decision in Velazquez, Ltd. v. I.R. Comrs. (1), have held, without delivering 
judgments, that the items in question comprised in the agreement of sale are not 
‘‘property locally situate out of the United Kingdom.’’ The present appeal is, 
accordingly, in effect an appeal from that previous decision. In the case of 
Velazquez, Ltd. v. I.R. Comrs. (1), the Court of Appeal regarded themselves as 
bound by the decision in Danubian Sugar Factories, Ltd. v. I.R. Comrs. (8), and in 
the latter case in turn the Court of Appeal stated that they were bound by the 
decision in Smelting Co. of Australia v. I.R. Comrs. (2). The last-named case is, 
accordingly, the starting-point of the series of decisions which your Lordships are 
invited to reconsider. 

I propose, in the first place, to say a few words on the terms of the section of the 
Stamp Act itself. It is undisputed that the word ‘‘property’’ used in the descrip- 
tion of the contracts or agreements subjected to duty extends to every kind of 
property, corporeal and incorporeal, and, therefore, embraces simple contract 
debts. When the section goes on to except property locally situate out of the 
United Kingdom I see no reason to assume that the term ‘‘property’’ is used any 
less extensively in the exception. I should, therefore, naturally read the section 
as excepting simple contract debts situate out of the United Kingdom, simple 
contract debts being one form of property. When the question of the local situa- 
tion of a particular form of property is submitted for judgment I do not think it 
will do to say that it has in law no situation anywhere. The section, as I read it, 
contemplates that all property with which it deals must be situated either within 
or out of the United Kingdom. This may be reinforced by a reference to s. 14 (4), 
which forbids the production in evidence of any instrument relating to ‘‘any 
property situate . . . in any part of the United Kingdom” unless it is duly 
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stamped. 
then an unstamped instrument relating to simple contract debts would not come 


within the prohibition for it would not be an instrument relating to any property 
situate in any part of the United Kingdom; it would relate to property situated 
The Act, in my view, does not permit the question of where any par- 
evaded by holding that it is not situated 
side the 


nowhere. 
ticular kind of property is situated to be 
anywhere, for every kind of property must be situated either within or out 
United Kingdom. 

I now turn to the Smelting Co. of Australia Case (2) as the fountain head of the 
subsequent course of decisions. The subject-matter of discussion there was an 
agreement for the sale inter alia of a share in a patent granted in New South Wales 
and a licence to use in a district of that colony the invention protected by the 
patent. These rights were held not to be ‘‘property situate out of the United 
Kingdom.’’ The Master of the Rolls (Lorp Esner) and Lopzs, L.J., in so holding, 
proceeded on the grounds (i) that the word ‘‘property’’ in the exception must be 
construed as referring to real property because it followed on an enumeration of 
‘lands, tenements, hereditaments or heritages’’; and (ii) that the rights in question, 
not being visible or tangible, had in truth and in fact no locality, and, therefore, 
could not be said to be ‘‘situate out of the United Kingdom’’ because they were 
not situated anywhere. The first of these grounds is clearly untenable. The 
structure of the section precludes the application of the ejusdem generis or noscitur 
sociis rule for the reasons assigned by Riesy, L.J., with whose judgment on this 
point I agree. Having avoided this error, however, Ricasy, L.J., falls into a 
scarcely less serious one, for he appears to hold that any property which can be 
the subject of sale and purchase in the United Kingdom is in law situate in the 
United Kingdom. This would render the exception as extensive as the rule for 
‘‘any property situate anywhere can be agreed to be sold or purport to be sold in 
any other country’’: per Lorp Linpxey in I.R. Comrs. v. Muller & Co.’s Margarine, 
Ltd. (6) ({1901] A.C. at p. 238). Finally, however, the learned lord justice ex- 
presses his concurrence with the second of the reasons advanced by his colleagues 
and bases his judgment mainly or almost entirely ‘‘on the ground that he is not 
satisfied that patent rights have any local situation anywhere.’’ This, then, was 
the ground of judgment common to all the members of the court. In my opinion, 
it is quite unsound. As I have already said, it is not permissible under the statute 
to hold that any property has no situation. All property must be either within or 
out of the United Kingdom, and there is no intermediate limbo. 

Having reached the conclusion that the statute requires a decision as to the local 
situation of simple contract debts, I find ample guidance in authority for the 
solution of the problem. It is, of course, true that a debt cannot be touched or 
handled and cannot be physically situated anywhere. But the law has shown itself 
quite capable, where necessary, of determining the local situation of an incorporeal 
pie pa yee es arose at a very early date in connection with probate juris- 
oe lisked your Lordshiy apie ag oa oe Ae ee peak = 
to these topics pee in fe ok a of ‘Blizahety, which ct e ora a 
ee i ‘4 sone i var g izabeth, w ich emphatically establish 

OR, URGES: ose imple contract debt is situated within the area of the 
local jurisdiction within which the debtor for the time being resides. I may add 
to his list of citations Re Commercial Bank Corpn. of Indian cull the ‘Rast 
eae Case (10), where it was held that a simple contract debt Pits 
ny! glish company to a deceased resident in India was situated in England, the 
residence of the debtor. As an authoritative statement of the law I quot the 
words of Lorp Fiexp, delivering the judgment of the Privy Council in the pies 
known case of Stamps Comrs. v. Hope (8) ([1891] A.C. at pp. 481-2) : | 


‘‘Now a debt per se, although a chattel and part of the personal estate which 
the probate confers authority to administer, has, of course, no absolute local 
existence ; but it has been long established in the courts of this country, and is 


If the true view be that simple contract debts have in law no situation, A 
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a well-settled rule governing all questions as to which court can confer the re- 
quired authority, that a debt does possess an attribute of locality, arising from 
and according to its nature, and the distinction drawn and well settled has 
been and is whether it is a debt by contract or a debt by specialty. In the 
former case, the debt being merely a chose in action—money to be recovered 
and nothing more—could have no other local existence than the personal 
residence of the debtor, where the assets to satisfy it would presumably be, 
and it was held therefore to be bona notabilia within the area of the local 
jurisdiction within which he resided.”’ 


In R. v. Lovitt (11) the same principle was again affirmed by the Privy Council. 

It was suggested that the doctrine just enunciated was peculiar to probate cases. 
Apart from the illustrations of its application in other departments of the law 
which counsel for the appellants adduced, I venture to express my agreement with 
Lorp Linptey who said ({1901] A.C. at p. 236): 


‘‘The authorities which bear upon the locality of incorporeal personal property 
for purposes of probate appear to me to afford the best guides for the solution 
of the case before us.”’ 


That was said in the only case, so far as I am aware, on s. 59 of the Stamp Act, 
1891, which has reached your Lordships’ House (IJ.R. Comrs. v. Muller & Co.’s 
Margarine, Ltd. (6) ({1901] A.C. at p. 236). The subject-matter of discussion 
there was an agreement for the sale of the goodwill of a business carried on in 
Germany, and the decision was that the goodwill was ‘‘property situate out of the 
United Kingdom.’’ The Crown advanced the argument that goodwill was in- 
corporeal and could not be situate anywhere. Dealing with this argument Lorp 
MacnaGcuten said ([1901] A.C. at p. 223): 


“T am disposed to agree with an observation thrown out in the course of the 
argument, that it is not easy to form a conception of property having no local 
situation.”’ 


Lorp Davey said ([{1901] A.C. at p. 227) that he did not 


‘express any opinion on the abstract question whether an incorporeal right can 
have a local situation, beyond saying that I am not impressed with the diffi- 
culty of holding that it may have one for revenue purposes in analogy to the 
decisions in the probate cases.”’ 


Lorp Linptey said ({1901] A.C. at p. 236): 


“The legal conception of property appears to me to involve the legal conception 
of existence somewhere. Incorporeal property has no existence in nature and 
has, physically speaking, no locality at all. We, however, are not dealing with 
anything which in fact fills a portion of space, but with a legal conception, or, 
in other words, with rights regarded as property. But to talk of property as 
existing nowhere is to use language which to me is unintelligible.” 


One would have thought that as the view that incorporeal rights had no local 
situation within the meaning of the Act was the only common ground of judgment 
in the case of the Smelting Co. of Australia (2) the authority of that decision was 
seriously impaired by the expressions of opinion in this House which I have just 
quoted. It was not, however, expressly overruled, and Lorp Linpiey, who alone 
cites it, contented himself with saying that it did not deal, as did the case before 
him, with the goodwill of a foreign business. The Danubian Sugar Factories Case 
(3), though cited in the argument, was not referred to in any of the speeches in 
this House. When the Velazquez Case (1) came before the Court of Appeal the 
Danubian Sugar Factories Case (3), not having been expressly disapproved by this 
House, was regarded as a still binding authority, and the case of Muller ¢ Co.’s 
Margarine (6) was distinguished on the ground that the goodwill with which it 
dealt was only held to be situate out of the United Kingdom, because it was 
attached to land situated abroad. Swrinren Eapy, L.J., differing from Lorp 
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Linpuey, expressed the view that the cases on probate duty were of no assistance, 
It is true that in the case of Muller & Co.'s Margarine (6) in this House emphasis 
was laid on the association of the goodwill with business premises situated abroad, 
but the decision was that a right of an incorporeal nature had a locality and that 
that locality was out of the United Kingdom. 

For myself I can see no reason why simple contract debts should have a local 
situation for the purpose of probate duty, but no local situation for the analogous 
purpose of stamp duty. So far from regarding the probate cases as anomalous, I 
regard the principle upon which they have been decided as the sound principle, 
and the stamp duty cases in the Court of Appeal as an aberration which your 
Lordships have now an opportunity of correcting. 

Holding as I do that the simple contract debts here in question, being due by 
persons resident out of the United Kingdom, are situated where these persons are 
resident and are therefore property situate out of the United Kingdom within the 
meaning of s. 59 (1) of the Stamp Act, I concur in the motion that the appeal be 
allowed. 

Appeal allowed. 


Solicitors: Slaughter & May; Solicitor of Inland Revenue. 
[Reported by E. J. M. Cuapuiy, Esq., Barrister-at-Law.] 


PARKER v. JUDKIN AND OTHERS 


[Court or AppeaL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), 
February 13, 1931] 


[Reported [1931] 1 Ch. 475; 100 L.J.Ch. 159; 144 L.T. 662] 


Administration of Hstates—Real estate—Sale—Land charged with annuity to 
widow—Notice to purchaser. 

By his will made in 1913 P. appointed his two sons executors and devised 
and bequeathed to them the freeholds upon which his business was carried on 
and the business subject to the payment of an annuity of £300 to his wife. 
The testator died in 1914. In February, 1923, the two sons agreed to sell to a 
trustee for an intended company the undertaking and assets of the business in 
consideration of cash and shares in the company and an undertaking by the 
company to pay all the liabilities of the vendors in relation to the business in- 
cluding the annuity and a charge to secure the bank overdraft of the vendors’ 
firm. That agreement was carried out by two deeds dated June 1, 1923, one 
an assignment of the goodwill and the other a conveyance of the freehold 
premises of the vendors in connection with the business, including freehold 
premises at L.B. The conveyance recited the charge to the bank effected by 
deposit of the deeds, but made no reference to the annuity, and the will was 
also shortly recited. The conveyance was made by the vendors as beneficial 
owners and the habendum was expressed to be subject to a charge by way of 
collateral security to the bank to secure £774 8s. 4d., the amount of the firm's 
overdraft. On Nov. 19, 1929, the company sold the freehold premises at L.B 
to the defendant J. by a conveyance of the fee simple free from incumbrances 
in the usual form, The company, having paid off the £774 8s. 4d., were able 
to hand over the title deeds to J. The widow was paid her annvity until 


December, 1929, when the company, owing to bad trade 
uv t=] , 


: , were unable to 
continue it. 


The widow then brought this action claiming that J. had taken 


C 
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the property with notice which ought to have put him on inquiry whether the 
premises were freed from the annuity. 

Held: the following facts, whether taken alone or together, were not sufficient 
to put the defendant J. on inquiry whether the vendors under the conveyance 
of June 1, 1923, were conveying in their capacity as executors or in that of 
beneficiaries: (i) the fact that it appeared from the attestation clause to the 
conveyance that one of the vendors was a director of the company; (ii) the 
fact that the conveyance was by the vendors as beneficial owners, since 
executors, though not appearing on the face of the conveyance to be selling in 
that capacity, could convey property forming part of the testator’s estate free 
from all charges created by the testator; (iii) the fact that the conveyance of 
June 1, 1923, included, not only property which formed part of the testator’s 

; estate, but also two leaseholds acquired after his death, which could only be 
assigned by the vendors in their individual capacity and not as executors; (iv) 
the fact that the title deeds of these two leaseholds had been deposited with 
the bank to secure the account of the vendors and not that of the estate. 


Notes. As to the powers of personal representatives, see 16 Hauspury’s Laws 
(8rd Edn.) 357 et seq.; and for cases see 24 Dicrst (Repl.) 629 et seq. 


Cases referred to: 


(1) Attenborough v. Solomon, [1913] A.C. 76; 82 L.J.Ch. 178; 107 L.T. 833; 29 
T.L.R. 79; 57 Sol. Jo. 76; 23 Digest (Repl.) 394, 4649. 
(2) Re Venn and Furze’s Contract, [1894] 2 Ch. 101; 63 L.J.Ch. 303; 70 L.T. 
312; 42 W.R. 440; 38 Sol. Jo. 273; 8 R. 220; 23 Digest (Repl.) 3803, 314. 
| (3) Re Henson, Chester v. Henson, [1908] 2 Ch. 356; 77 L.J.Ch. 598; 99 L.T. 
336; 23 Digest (Repl.) 314, 3799. 


Appeal by plaintiff from an order of Mauauam, J. 

By his will, dated April 15, 1913, the testator, John Thomas Parker, after 

. appointing Ernest William May, his son, George Dancer Thain Parker, and the 
defendant, Sydney John Parker, executors thereof and making certain specific and 

pecuniary bequests, disposed of the bulk of his property in the following terms: 


“I bequeath the said George Dancer Thain Parker and Sydney John Parker 
absolutely the policy or policies of insurance upon my life and the full benefit 
thereof and also the share and interest in the residuary estate of my father to 
which I am entitled under the trusts of his will in the event of my sister’s 
dying without leaving any child who shall become entitled as in the said will 
mentioned and also the goodwill of my businesses and the stock-in-trade, plant 
and effects employed therein and the benefit of all contracts subsisting in 
respect of the said businesses and all book debts and moneys due to me in 
respect thereof or standing to the credit of my business account at my bankers 
at the time of my decease and I devise and bequeath to them all the freehold 
and leasehold premises on which the said businesses may be carried on pro- 
vided always and I declare that these bequests and devises are conditional on 
the said George Dancer Thain Parker and Sydney John Parker discharging and 
indemnifying my general estate from all debts and liabilities due or subsisting 
in respect of my businesses at the time of my decease including any mortgages 
or charges on the business premises and all moneys due to my bankers and on 
their paying the pecuniary legacies hereinbefore bequeathed and the duty 
thereon and also the estate duty payable in respect of the value of the said 
bequests and devises. And also on their paying to my wife during her widow- 
hood the sum of £300 per annum by equal quarterly payments the first whereof 
shall become payable on such day as shall be three months after the date of my 
decease and also paying to my son John Frederick Parker on the decease of my 
wife (if he shall then be living) the sum of £300 and also paying to my son 
Herbert Parker on the second anniversary of the decease of my wife (if he shall 
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then be living) the sum of £200 and I declare that the said George Dancer 
Thain Parker and Sydney John Parker shall enter into such bond or covenant 
for the payment of the said debts liabilities and other moneys as the said 
Ernest William May shall require. I give and bequeath to my wife absolutely 
all the real and personal estate to which I may be beneficially entitled at the 
time of my decease or of which I may then have power to dispose beneficially 
by will for any purpose I may think fit and not hereby otherwise disposed of 
subject nevertheless to the payment of my debts (other than those charged on 
the bequests and devise to my sons hereinbefore contained) and my funeral 
and testamentary expenses except the portion of the estate duty charged on the 
bequest and devise to my said sons.”’ 


The testator died on Feb. 24, 1914, and his will and a codicil not material to the 
present case were proved on March 28, 1914, by George Dancer Thain Parker and 
the defendant Sydney John Parker. [Ernest William May renounced probate. 
At the date of his death the testator was carrying on the business of a boot manu- 
facturer at Long Buckby in the county of Warwick and at certain leasehold 
premises at Rood Lane and the Royal Exchange in London. The two sons, George 
Dancer Thain Parker and the defendant Sydney John Parker, entered into pos- 
session of the business and premises and paid off the debts and liabilities due or 
subsisting in respect of the business and the legacies immediately payable. They 
or the company which they formed in 1923 (infra) also paid the annuity of £300 to 
the plaintiff, the testator’s widow, till the month of August, 1929. They did not 
enter into the covenant for the payment of the debts, liabilities and the annuity 
and the two postponed legacies which they were required to enter into by the terms 
of the will. No express assent to the devise and bequest to them appeared to have 
been given. On March 9, 1923, the defendant company was formed with the name 
of J. Parker, Ltd., that having been one of the names under which the testator’s 
business had been carried on, for the purpose of acquiring the undertaking and 
assets of the business as a going concern. The capital of the company was £5,000, 
divided into shares of £1 each. The first directors of the company were the de- 
fendant, Sydney John Parker, and one Edward Casselston Elliott, who were to 
continue to hold office until retirement or disqualification without being subject to 
the provisions for retirement by rotation contained in the articles of association. 
These two gentlemen were also the two signatories of the memorandum and articles. 
The preliminary agreement was dated Feb. 16, 1923, and was made between George 
Dancer Thain Parker and the defendant, Sydney John Parker, as vendors, of the 
one part, and the trustee for the intended company, of the other part. There was 
a recital that the vendors had for some time past carried on business together in 
partnership as bootmakers under the style of J. Parker. Part of the consideration 
for the sale was the sum of £3,500 payable as to £1,750 in cash to George Dancer 
Thain Parker and as to £1,750 by the allotment to the defendant, Sydney John 
Parker, of 1,750 shares of £1 each credited as fully paid. The residue of the 
consideration was the undertaking by the company to pay or satisfy all the debts, 
liabilities and engagements of the vendors in relation to the business, including the 
annuity of £300 per annum to be paid to the widow of the late John Thomas 
Parker during her widowhood and also of the two legacies of £300 and £200 payable 
- John Frederick Parker and Herbert Parker after the death of the widow. Clause 
5 of the agreement began in the following terms: 


‘The premises are sold free from all incumbrances except the mortgages or 
charges specified in the third schedule hereto aah 


The third schedule included the annuit 
of £300 and £200, and also included a 
Union Bank, Ltd., to secure the bank ov 
agreement entered into by the compan 
before Mauauam, J .-, but it seemed to 


y of £300 per annum and the two legacies 
charge in favour of the Northamptonshire 
erdraft of the vendors’ firm. The adoption 
y (if any) was not produced at the hearing 
have been carried out by two assignments, 
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. both dated June 1, 1923, the one being an assignment to the company of the good- 
will and book debts, and the other being a conveyance and assignment of the 
freehold and leasehold premises of the vendors in connection with the business. 
By cl. 3 of the first of these two deeds the company covenanted to pay, discharge 
and fulfil all the debts, liabilities and engagements of the vendors in relation to 
the business. The second deed contained a recital of the charge to the bank 
. effected by deposit of the deeds, but contained no reference whatever to the 
annuity of £300 per annum or the two legacies above referred to. The will of the 
testator was shortly recited and probate thereof to the vendors as executors. The 
conveyance of the land was effected by the vendors—who were described as seised 
as joint tenants of the hereditaments and premises agreed to be sold and assigned— 
as beneficial owners and the habendum was subject to a charge by way of collateral 
_ security to the bank to secure the sum of £774 8s. 4d. 

The company entered into possession and carried on business at first with success. 
In the year 1924 the company sold certain Cornhill leaseholds which it had acquired 
to a purchaser for the sum of £6,100. On Noy. 19, 1925, the company sold the 
freehold premises at Long Buckby to the defendant, Ralph Judkin. The con- 
veyance is in the ordinary form. It recites that the company was seised in fee 
simple in possession free from incumbrances of the hereditaments and had agreed 
to sell the same to the purchaser for a like estate at the sum of £690. In other 
respects the conveyance was simply in the form of a conveyance in fee simple free 
from incumbrances to the purchaser. The proceeds of sale of the Cornhill lease- 
holds were utilised in paying off the charge to the bank so that the company was in 
a position to hand over, and did hand over, the deeds. The plaintiff, however, 
claimed that the defendant, Judkin, had notice of the charge upon the Buckby 
freeholds created, as she contends, by the terms of the will and that he took those 
freeholds subject to such charge. In July, 1927, the defendant company issued to 
the defendants, Sydney John Parker, Roland William Mussett, and Clement Lewis 
Sealey, certain debentures containing a floating charge in the ordinary form upon 
the undertaking and property and assets of the company, both present and future. 
Such a charge being merely an equitable charge, the position of the debenture 
holders, as between themselves and the plaintiff, was no better than the position 
of the company. On Dec. 20, 1929, the company intimated that as the result of 
the trading position it was unable to pay any further annuity to the plaintiff. On 
Feb. 20, 1980, she issued the writ in the present action, the defendants being Ralph 
Judkin, the company, Sydney John Parker, Roland William Mussett, and Clement 
Lewis Sealey. She claimed that the company were liable to pay the annuity, and 
also that the defendant Judkin had taken the property subject to the charge in her 
favour. 

Maveuam, J., held that the claim against the defendant Judkin failed and must 
be dismissed with costs, but that against the other defendants the action succeeded 
and they must pay the plaintiff’s costs of the action as against them. The plaintiff 
appealed from so much of the decision as related to the defendant Judkin. 


W. P. Spens, K.C., and E. Riviere for the plaintiff. 
F. K. Archer, K.C., and G. G. Tomlin for the defendant, Judkin. 


LORD HANWORTH, M.R.—This is an appeal from a decision of Mauauam, J., 
who had to decide a somewhat interesting conveyancing point. The question is 
whether or not the defendant, Mr. Judkin, was put upon inquiry and ought to have 
ascertained whether or not the premises which were conveyed to him by the deed 
of Nov. 19, 1925, were subject to a charge of £300 a year in favour of the plaintiff. 
The plaintiff is the widow of the testator, who died as long ago as 1914. By his 
will he devised the premises, which were ultimately conveyed to Mr. Judkin, to 
his two sons, subject to a charge thereon in favour of his widow, the plaintiff, for 
a payment of £300 per annum by equal quarterly payments. In the will Mr. 
Emest William May was also made an executor with the testator’s two sons, but 
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he renounced. Perhaps it is worth noticing that the testator says in the terms of 
the will: 

“T declare that [the two sons] shall enter into such bond or covenant for pay- 

ment of the said debts liabilities and other moneys as the said Ernest William 

May shall require.”’ 

In fact, Mr. May did not require any such bond to be entered into. The sons took 
possession, and they carried on the business. Ultimately, on Feb. 16, 1923, an 
agreement was made between them and a Mr. Smith, who was acting as trustee 
for a company which was intended to be formed, for the sale of these premises at 
Long Buckby. In that agreement there is a reference to the charge which was 
imposed upon the premises by the terms of the will. On March 9, 1923, the 
company was incorporated and pursuant to the agreement, but without definite 
reference to it, on June 1 there was a conveyance to the company of these freehold 
premises. The company got into difficulties, and there was a conveyance by the 
company on Nov. 19, 1925, to Mr. Judkin. The plaintiff endeavours to assert that 
Mr. Judkin has taken these premises subject to the charge created by the testator’s 
will in her favour. If the sale to the company was a sale by the executors, the 
two Sons of the testator, then the sale by the company would be a sale which 
would be freed and discharged from the charge created by the will. 

It is said on behalf of the plaintiff that Mr. Judkin took with such notice as 
ought to have put him upon inquiry whether or not the freehold premises, which 
were being conveyed, in fact were freed. The conveyance to the company was 
made by the two sons as beneficial owners. It is said that there are sufficient 
indicia in the conveyance to show that the two Mr. Parkers, the two sons, were 
conveying, not as executors, but as trustees. When one comes to look at it this 
transaction took place inside the period of twenty years to which the learned judge 
refers, and in respect of which he takes note that there is no necessary deduction 
drawn against the sale by the executors by reason of the lapse of time, and when 
one looks into the detailed points which are said to have put Mr. Judkin upon his 
inquiry, they seem to fail. I will take the one point to which Mr. Riviere referred. 
In the recitals contained in the conveyance of June 1 there is a recital: 

‘‘And whereas lease No. 1 was deposited by the said John Thomas Parker 

during his lifetime with the bank by way of further security for the repayment 

of moneys due by him to the bank and the said lease No. 1 now remains and 
lease No. 2 has since been deposited with the bank for the purpose of creating 

a charge thereon to secure the repayment to the bank of moneys overdrawn by 

the vendors on their account with the bank. . .”’ 

It would seem that the history of the debt due to the bank had been traced, that it 
originated with the testator and was a debt of his and did not necessarily originate 
with the vendors. When one comes to the habendum, it is: 


“To hold the same unto the use of the purchasers in fee simple subject to the 

charge thereon and to the said sum of £774 8s. 4d. thereby secured.”’ 
That sum of £774 8s. 4d. was a debt due to the bank; in other words, it shows that 
there was then an unpaid debt due to the bank which was payable by these two 
sons as executors of their father and payable out of the estate of the father. That 
seems to prevent any deduction of inference being necessarily drawn that they had 
ceased to act as executors and that their duty as executors was closed. I need not 
refer to more, but the question then arises whether or not the principle laid down 
by Lorp Hanpane in Attenborough v. Solomon (1) ([1913] A.C. at p. 83) as to what 
is sufficient to constitute an assent by executors to the dispositions in a will be- 
coming operative has been complied with. Within that principle has there bean 
an assent by the two sons and ought there to be an inference from their conduct 
ae had pea 4 act as executors having assented t6 the terms of the will 
n the circumstances I have mentioned and for the reasons . given i : 
to me that the decision of Mavauam, J., with whose dean pase 
my complete concurrence, must be affirmed, and the appeal must be aisindannl 
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LAWRENCE, L.J.—I agree. It has been contended that Mr. Judkin was put 


on inquiry whether the vendors to his vendor were conveying in their capacity as 
executors or in their capacity of beneficiaries by reason of the form and contents of 
the conveyance to his vendor. In support of this contention they relied upon 
three matters appearing on the face of that conveyance. In the first place, there 
was the fact that it appeared from the attestation clause to the conveyance that 
one of the vendors was a director of the company and, therefore, if he were con- 
veying as an executor the conveyance would be voidable. In my opinion, the fact 
that one of the vendors attested the execution by the company of the conveyance 
was not sufficient to put Mr. Judkin on inquiry whether the vendors were con- 
veying the property to the company as executors or as beneficiaries. As a matter 
of fact the vendors were shown on the face of the conveyance to the company to 
be the sole beneficiaries under their father’s will as well as executors, and, there- 
fore, the persons who would have been entitled to have it set aside if there had 
been anything wrong in the transaction. I think that Mr. Judkin was justified in 
ignoring such a contingency which seems to me to be far too remote to have put 
him upon such an inquiry as is suggested. Counsel admitted that, if this point 
were the only one, he would not be able to succeed upon it. 

The second matter relied upon was that the conveyance was expressed to be 
made by the vendors as beneficial owners. That fact, however, is also admitted 
not to be enough by itself to put Mr. Judkin on inquiry. As already stated it 
appeared on the face of the conveyance that the vendors were in fact beneficial 
owners of the property, but this fact did not, of course, relieve them from their 
obligation as executors to discharge the debts of the testator, one of which was 
shown by the conveyance to be still unpaid. I agree with Mavanam, J., that the 
fact that the conveyance was made by the vendors as beneficial owners in such 
circumstances did not put Mr. Judkin upon inquiry. It is well settled that 
executors, although not appearing upon the face of the conveyance to be selling in 
that capacity, can convey property forming part of their testator’s estate free from 
all charges created by the testator. 

The third matter relied upon was the recital in the conveyance from which it 
appeared that the title deeds of the two leasehold properties had been deposited 
with the bank to secure the account of the vendors and not the account of the 
testator. As against that fact, however, there is the recital that there was a debt 
still outstanding due to the bank which had been created by the testator, and there 
is nothing to show that the account might not have been an executorship account. 
It is quite true that the will of the testator placed the vendors under an obligation 
to discharge the outstanding debt out of their own moneys; but that obligation did 
not relieve them from their duty to the estate as a whole, or prevent them from 
exercising their power of sale as executors for the purpose of discharging that debt 
and all other outstanding debts, if any. In my judgment, therefore, the third 
matter relied upon is not sufficient to put Mr. Judkin upon inquiry. 

Counsel, however, contended that, although none of the three matters to which 
I have referred when taken singly might be sufficient to put Mr. Judkin on inquiry, 
yet when they are combined they were sufficient for that purpose. I do not think 
that this contention is well founded. If each matter be insufficient of itself to 
ereate suspicion in the mind of an ordinary purchaser, it ought not to be held that 
he was put on inquiry, because there were three such matters. After having 
examined each matter separately and having come to the conclusion that it is not 
sufficient to put the purchaser on inquiry, the case against him is in no way 
strengthened by putting the three matters together. For these reasons I agree 
that the decision of Mavauam, J., is right and ought to be affirmed. 





ROMER, L.J.—I agree. The only question arising on this appeal is whether 
there is sufficient in the deed of June, 19238, to give Mr. Judkin notice in the 
conveyance of 1925 that the vendors in the deed of 1923 were conveying, not as 
executors, but in their beneficial capacity, or, it comes to the same thing, whether 
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there is sufficient in that deed to have put Mr. Judkin upon inquiry which should A 
have led to the discovery of the fact that they were conveying, not as executors, 
but in their individual capacities. 

There are four matters relied on as matters which raised enough suspicion to 
put Mr. Judkin on inquiry. The first is that the vendors in the deed of 1923 were 
expressed to convey as beneficial owners. That point has long been settled. In 
Re Venn and Furze’s Contract (2), one of the cases to which Maucuam, J., referred B 
in his judgment, the facts were that the vendor of leaseholds derived his title 
through a conveyance made by one T. T. was in fact an executor, but had not 
purported to assign the leaseholds as executor; he had, indeed, assigned them as 
beneficial owner. SrtrruinG, J., held that the abstract showed a good title, and 
the purchaser could not insist upon a requisition asking the vendor to show that 
the executor was discharging his duties when he was selling—in other words, that € 
he was selling as executor. He was entitled to assume that he was selling as 
executor although he had sold as beneficial owner. That case was followed by 
Re Henson, Chester v. Henson (3), a decision of Swrnren apy, J. 

The second point upon which reliance is placed is the fact that the assignment 
of June 1, 1923, includes, not only freehold and leasehold property which formed 
part of the testator’s estate, but also two leaseholds, Nos. 2 and 3, which had been [| 
acquired after the death of the testator. It is said, therefore, that Mr. Judkin had 
notice that there was contained in the assignment property which could be only 
assigned by the vendors in their individual capacity and not as executors. I 
pointed out in argument, and I will point it out again, that if one looks at the 
form of conveyance of June 1, 1923, it seems rather to suggest that the vendors are 
to retain the freehold and leasehold No. 1 as executors and assigned Nos. 2 and 3 
in their individual capacity, because both in the recital in the agreement for sale 
and in the operative part of the deed a distinction is drawn between the several 
properties, and the purchase-money for the properties belonging to the testator is 
distinct from the consideration—I do not know whether there was any purchase- 
money—for the assignment of the leaseholds Nos. 2 and 3. 

The third point was that it appears from one of the recitals in the deed that F 
leasehold No. 1 had been deposited by the executors with the bank for the purpose 
of creating a charge to secure the repayment to the bank of moneys overdrawn by 
the vendors on their account with the bank. All I can say is that there is nothing 
whatever in that recital to suggest that the account which was to be secured by the 
deposit of the leasehold No. 2 was not an account of the vendors as executors, but 
an account in their individual capacity. G 

The fourth and last point was this: If one looks at the 1923 deed it will be found 
that the seal of the purchasers, the company, was affixed in the presence of two 
directors, and one was Mr. 8S. J. Parker, who was one of the executors. I entirely 


agree with what has been said by my Lord and by Mavanam, J. Maveuam, J., 
said this: 


‘An independent purchaser from executors would not be at all likely to insist E 


on one of the vendors, even though an executor, becoming a director of the 
new company for a time.’’ 


I entirely agree that there is nothing in that circumstance, I think. to put Mr 
Judkin upon inquiry in regard to the abstract of title. : 
to me individually quite insufficient to put the purchaser upon inquiry. I entirely I 
agree with what has fallen from Lawrence, L.J., that if these four points each oak 
standing by itself, is insufficient to put the purchaser upon inquiry, he is not put 
upon inquiry by the fact that they all occur together in the same document. 


Appeal dismissed. 


Solicitors: Mills, Lockyer & Co.; Hamlins, Grammer. & H ] ili 
rf ’ “9 ’ ’ l 9 
Kingaton, ose eee « Hamlin, for Williams & 


All those four points seem 


[Reported by G. P. Laneworrtny, Ese., Barrister-at-Law.} 
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COUSINS AND ANOTHER v. INTERNATIONAL 
BRICK CO., LTD. 


[Court or Apprat (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), January 
12, 1931] 


[Reported [1931] 2 Ch. 90; 100 L.J.Ch. 404; 145 L.T. 471; 
47 T.L.R. 217] 


Company—Proxy—No revocation—Right of shareholder personally to vote. 

In the absence of express provision in a company’s articles taking away a 
shareholder’s personal right to vote after he has appointed a proxy, that 
personal right remains and the shareholder can attend and effectively give his 
vote according to his own volition even though that vote is cast contrary to the 
way in which the proxy vote was to be cast and the proxy has not been revoked 
in the manner prescribed by the articles. Every proxy is subject to an implied 
condition that it should only be used if the shareholder is unable, or finds it 
inconvenient, to attend the meeting. The proxy is merely the agent of the 
shareholder, and as between himself and the shareholder is not entitled to vote 
contrary to the instructions of the shareholder. 


Notes. The Companies Act, 1929, s. 20 (referred to in the judgment of the 
Master of the Rolls), has been replaced by s. 20 of the Companies Act, 1948. 

As to voting by proxy, see 6 Hatssury’s Laws (3rd Edn.) 342-344; and for cases 
see 9 Digest (Repl.) 608 et seq. For Companies Act, 1948, see 3 Hauspury’s 
Statutes (2nd Edn.) 452. 

Case referred to: 
(1) Spiller v. Mayo (Rhodesia) Development Co. (1908), Ltd., [1926] W.N. 78; 
Digest Supp. 

Appeal from an order of Luxmoore, J. 

The respondent company was incorporated in February, 1928, with a nominal 
capital of £200,000 divided into 150,000 cumulative preferred ordinary shares of 
£1 each and 1,000,000 deferred shares of 1s. each. By art. 71 of the articles of 
association : 

‘‘Every member shall, upon a show of hands, have one vote and upon a poll 

one vote in respect of each preferred ordinary share and one vote in respect of 

each five deferred shares held by him.”’ 
By art. 74: ‘‘Votes may be given personally or by proxy. ..’’ By art. 75: 

“The instrument appointing a proxy, together with the power of attorney (if 

any) under which it is signed, shall be deposited at the office [of the company] 

not less than forty-eight hours before the time for holding the meeting at which 
the person named in such instrument proposes to vote.’’ 


By art. 76: 
**A vote given in accordance with the terms of an instrument of proxy will be 
valid notwithstanding the previous . . . revocation of the proxy . . . provided 
no intimation in writing of the ... revocation. . . shall have been received at 


the office before the meeting.”’ 

On Oct. 20, 1930, a general meeting of the defendant company was held at which . 
one Pantlin, the chairman of the company, who was due to retire, offered himself 
for re-election. The first plaintiff, Cousins, had secured proxies representing 
102,108 votes, in favour of the election as director of the second plaintiff, Carr. 
Those proxies were properly lodged in accordance with the company’s articles of 
association. At the meeting Pantlin was elected by a show of hands. A poll was 
demanded and the meeting was adjourned until Nov. 3 for it to be taken. At the 
adjourned meeting shareholders who had given proxies to Cousins for the election 
of Carr attended and personally cast their votes, numbering 11,396, for Pantlin. 
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een revoked in writing as 
11,396 votes being cast 
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s given by these shareholders had b 


None of the proxie 
es of the company. As a result of the 


provided by the articl saat 
in favour of Pantlin he was re-elected a director. 
The plaintiffs sought a declaration that upon the poll of the shareholders in the 


defendant company held upon Nov. 3, 1930, with reference to the election of the 
plaintiff Carr as a director of the defendant company in place of the defendant 
Pantlin and to the re-election of the defendant Pantlin, the defendants or one of 
them wrongfully rejected or disallowed votes tendered by the plaintiff Cousins as 
proxy for other shareholders and wrongfully received and counted votes in favour 
of the defendant Pantlin; that the defendant Pantlin was not validly re-elected to 
be a director of the defendant company; and that the plaintiff Carr was elected as 
a director in place of the defendant Pantlin. By notice of motion in the action 
they asked for an order that the defendant Pantlin be restrained from acting as a 
director of the defendant company and restrained from preventing or interfering 
with the plaintiff Carr acting or attending as a director of the defendant company. 

Luxmoorr, J., held that the shareholders were entitled to vote as they did in 


person, and the plaintiffs appealed. 


R. J. Sutcliffe for the plaintiffs. 
H. S. G. Buckmaster for the company. 





LORD HANWORTH, M.R.—In this case the question we have to determine is 
whether at the adjourned meeting of the defendant company on Nov. 3, 1930, the 
chairman was right in counting 11,396 votes as cast against an amendment then 
put to the meeting or whether they should be counted on the other side in favour 
of the amendment in view of the proxies for those votes which had been given for 
the original meeting. The controversy was whether a director retiring at the end 
of his year of election should be re-elected or a new director put in his place. The 
original general meeting was held on Oct. 20, 1930. At that meeting it was pro- 
posed that the retiring director, Mr. Pantlin, should be re-elected, and the first 
plaintiff, Mr. Cousins, proposed by way of amendment that the second plaintiff, 
Mr. Carr, should be elected in his place. When the result of a vote by a show of 
hands was declared and it was said that Mr. Pantlin had been re-elected, a poll was 
demanded and the meeting was adjourned till Nov. 3. Arrangements were made 
in the meantime whereby the amendment was to be considered at the adjourned 
meeting. At the meeting of Nov. 3 the amendment was put that in the place of 
Mr. Pantlin Mr. Carr should be elected. The voting having taken place, it was 
declared by the chairman that the amendment was lost and thereupon the resolu- 
tion proposing the re-election of Mr. Pantlin was put and carried by a show of 
hands. What is said is that 11,396 votes ought not to have been counted against 
the amendment, although these votes were tendered by the shareholders in person, 
because, it is said, they had lost the right to vote in person after having given 
proxies which under the articles of association relating to proxies held good at the 
adjourned meeting. Counsel for the plaintiffs has referred to cases which, he says, 
decide that the meeting on Nov. 3 was the same meeting as that which began on 
Oct. 20—that it was a continuance of that meeting and not a separate meeting. 
The articles of the company with regard to the system of proxies indicate that, 
if a proxy is once given, for the purpose of putting an end to its validity a notice 
must be given to be received by the company before the meeting, and I will take 
it as established that for the present purposes the meeting so referred to is the 
meeting which commenced on Oct. 20. Some considerations had been indicated 
during the arguments by Lawrence, L.J., that might make it desirable to hold 
that there had been such a distinction between the meeting on Oct. 20 and the 
adjonriad meeting on Nov. 3 as to divide them into two separate meetings, but it 
1s unnecessary to determine this, and I am prepared to accept the view that the 
hare proceedings were all part of the meeting adjourned on Oct. 20. Attention 
eae rere peti: J., in Spiller v. Mayo (Rhodesia) 

' ¥ : . In that case he held that when there is a 
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continuation of a meeting at a subsequent date for the purpose of taking a poll, it 
is all one meeting, and the date of the commencement of the meeting is the date 
before which a notice must be given revoking a proxy so as to comply with an 
article of association similar to art. 76 in the present case. I am accepting all 
that, and I am prepared to deal with the case on the footing that, as matters stand, 
the proxies given to Mr. Cousins were valid and had not been withdrawn on Nov. 3 
or brought to an end by any of the contingencies mentioned in art. 76. 

But the question to be determined is whether a shareholder who has given a 
proxy is bound by it, when it has not been determined by the course indicated in 
the articles, so as to prevent him giving a valid vote at the meeting when he 
attends personally and by his action in voting in person brings the system of 
voting by proxy to an end. Can he vote personally when, by proceedings taken 
some time before, he has instituted a system under which his vote can be given by 
proxy? The answer must depend on the construction of the articles. The com- 
bined effect of the articles, and s. 20 of the Companies Act, 1929, is to make the 
provisions as to voting contained in the articles a matter of contract between the 
shareholders and the company, and, it may be, as between the shareholders inter 
se, though it is not necessary finally to determine that. At any rate, as between 
the shareholders and the company, arts. 74, 75, and 76 have, in this case, intro- 
duced by way of contract certain arrangements as to voting. 

That fact, however, does not exclude the ground on which Luxmoore, J., decided 
this case. Article 74 of the company’s articles provides that ‘‘votes may be given 
personally or by proxy.’’ That being so, it became necessary for the articles to 
lay down how votes by proxy were to be given, as there is not a common law right 
to vote by proxy, but it is a question for stipulation between the company and the 
shareholder. Article 74, however, clearly indicates two alternative modes of 
voting—in person or by proxy. The subsequent two articles indicate the path to 
be followed if a shareholder decides to place his right of voting in the hands of a 
proxy. What, then, do I mean by a proxy? I mean a person representative of 
the shareholder who may be described as his agent to carry out a course which the 
shareholder himself has decided upon. It is clear that in the present case due 
steps were taken to give valid proxies to be effective at the meeting of Oct. 20 or 
any adjournment thereof, and in respect of these proxies there was no effective 
effort to countervail them by notice in accordance with art. 76. Therefore, at the 
date of the adjourned meeting there was in the hands of the proxy the 11,396 votes 
in question which, in the ordinary course, would have been valid and counted in 
accordance with their tender. But the persons who had given the proxies for that 
number of votes were present, and, instead of allowing their representative (the 
proxy) to hand in the votes, they determined to exercise their alternative right 
and to vote personally, and the votes they gave personally were in opposition to 
the votes which would have been given by them through their proxy if the proxies 

had been accepted. 
' It is said that by giving proxies they were prevented from attending personally 

and voting, and that, having set in motion the machinery for proxy voting, they 
had disabled themselves from voting personally. The articles might have been so 
drawn as to produce that result, but when I examine these three articles—74, 75, 
and 76—I find no such exclusion of the personal right of the shareholder to vote. 
Article 74 states plainly that there are the alternative rights of voting in person or 
’ by proxy. The subsequent articles which define the channel along which the proxy 
system is to flow, do not negative the continuance of the alternative right of voting 
personally. It follows that the personal right to vote is not taken away, and, 
indeed, it would be strange if a person in the position of an agent could say to his 
principal: ‘‘You have entrusted to me a power which I will not allow to pass back 
to you although you demand the right to exercise it.’’ In the absence of express 
provision taking away the shareholder's personal right to vote after he has put in 
force the proxy system, that personal right remains and the shareholder is able to 
attend and give his own vote according to his own volition, and the proxy has no 
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right to‘prevent him doing so. For these reasons which are in addition s ee 
given in the clear judgment of Luxmoorg, J., with which I agree, the appeal mus 


be dismissed. 


LAWRENCE, L.J.—I agree. The question is whether a shareholder, by having 
appointed a proxy to vote for him at a particular meeting, has precluded a 
from voting personally at that meeting, and whether, if he does vote personally, 
the chairman of the meeting is justified in rejecting his vote and accepting that of 
his proxy. Article 74 gives the shareholders in the respondent company the 
alternative right to vote either in person or by proxy. Is there anything in that 
article to preclude a shareholder from exercising his right to vote personally be- 
cause before the meeting he has appointed a proxy? It is not suggested that the 
shareholder is not entitled to attend the meeting, but it is said that he cannot vote 
personally at it after he has given a proxy unless that proxy has been duly revoked 
before the meeting in accordance with art. 76, which is as follows: 





‘“‘A vote given in accordance with the terms of an instrument of proxy will be 
valid notwithstanding the previous death of the principal or revocation of the 
proxy or transfer of the shares in respect of which the vote is given, provided 
no intimation in writing of the death, revocation or transfer shall have been 
received at the office before the meeting.”’ ‘ 


In my judgment, that article does not in any way prevent the shareholder from 
exercising his right to vote in person. Every proxy is subject to an implied con- 
dition that it should only be used if the shareholder is unable or finds it incon- 
venient to attend the meeting. The proxy is merely the agent of the shareholder, 
and as between himself and his principal is not entitled to vote contrary to the 
instructions of the latter. As between these persons and the company, the share- 
holder is under art. 74 entitled to exercise his option to vote in person or by proxy 
at the time when the occasion for its exercise arises—that is to say, when the vote 
is taken—and if the proxy insists on voting notwithstanding that the shareholder 
himself attends and votes and thus a double vote is given at the meeting in respect 
of the same shares, it is the duty of the chairman of the meeting to reject the vote 
of the proxy as the personal vote is an unequivocal exercise on the part of the 
shareholder of his option to vote in person. Article 76 is merely directed to safe- 
guarding the company and the chairman of a meeting when acting on votes given 
by proxy. It is reasonable if a shareholder does not attend and vote himself that 
if he wishes to revoke a proxy he should do so by a proper notice given to the 
company before the meeting. It is also reasonable that the validity of a vote 
given by proxy should not depend on whether the shareholder giving the proxy has 
died before the meeting (a fact which might be difficult to ascertain), unless a 
proper notice of the death be given; and the same considerations apply to a 
transfer of shares made by a shareholder after having given a proxy. Luxmoorr, 
J., was, I think, clearly right in holding that none of these considerations applies 
when a shareholder, after having given a proxy, comes to a meeting himself and 
exercises his right to vote in person. In such a case the proxy cannot be used, and 
there is no necessity to inquire whether it was validly given in the first instance or 
whether it has since been revoked. In my opinion, therefore, art. 78 has no appli- 
cation to the case where a shareholder attends the meeting and votes in person. 


For these reasons and for those given by the Master of the Rolls I agree that the 
appeal should be dismissed. 





ROMER, L.J.—I am of the same opinion. The decision of Luxmoore, J., seems 
to me to be summed up in these four lines of his judgment : 


There is, in my judgment, no contract binding the shareholder vis-d-vis the 
company to exercise the option to vote either in person or by proxy at any 
time before the actual moment the vote is to be given,” ; 


: 


I 


E 
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With that sentence I find myself in complete accord. By art. 74 votes may be 
given by shareholders in person or by proxy; and in art. 76, upon which reliance 
has been placed by Mr. Sutcliffe, we find certain provisions relating to the event 
of a shareholder having elected that his vote shall be given not in person but by 
proxy. That article throws no light, in my opinion, on the question up to what 
time the shareholder can exercise the option given to him by art. 74 of voting in 
person or by proxy. It was, no doubt, contemplated by art. 76 that the proxy was 
to be revoked by notice in writing, but when a shareholder, having given a proxy, 
appears at the meeting and says he prefers to vote in person, he is not revoking 
the proxy previously given, but doing an act which obviates the necessity of the 
proxy ever being used at all. The giving of a proxy is subject to an understanding 
that the shareholder giving it does not elect to give-his vote in person, and when 
he in fact gives a vote in person, though he is not revoking the proxy, he is taking 
a step which obviates any necessity for the proxy to be used at all. For these 
reasons I agree that the appeal must be dismissed. I ought to add that we have 
not been asked to consider whether the 36,991 votes in respect of which proxies 
had been given, but purported to be withdrawn before Nov. 3 and in respect of 
which shareholders had not voted in person, were properly disallowed. Speaking 
for myself, I think that they ought not to have been disallowed. But it by no means 
follows that, as between the proxy and the shareholder, the proxy in voting in 
accordance with the power given to him after he had received notice by the share- 
holder that the proxy was withdrawn was not committing a breach of duty to his 
principal in voting. The question has not been argued before us, and I only wish 
to reserve any opinion on it and mention the point to show that it has not been 
1 overlooked. 
Appeal dismissed. 


Solicitors: Bateman & Co.; Clifford-Turner, Hopton, & Lawrence. 
[Reported by G. P. Lanaworrtny, Esq., Barrister-at-Law. ] 


DE TCHIHATCHEF AND OTHERS v. SALERNI 
COUPLING, LTD. 


[Cuancery Division (Luxmoore, J.), June 9, 28, 25, 26, 1931] 
[Reported [1932] 1 Ch. 330; 101 L.J.Ch. 209; 146 L.T. 505] 


Estoppel—Estoppel in pais—Representation—Statement in company prospectus 
as to contract with named purchaser of company’s products—Acquiescence 
by purchaser—Purchaser estopped from denying legal effect of contract to be 
as stated. 

The rule that if a person authorises or permits another to make a representa- 
tion for the purpose of being acted on, which is acted on, he cannot afterwards 
be heard to say that it was not true, applies when the representation is as to 
the legal effect of a document, if there is no qualification in the representation 
suggesting that the document, and not its effect as represented, is to govern 
the relations of the parties. 

By a contract in writing, dated Feb. 26, 1929, and made between the de- 
fendant company and one F-., it was provided, by cl. 2, that I’. should take at 
a specified price 50,000 articles manufactured by the defendant company 
during the first year, and 100,000 during each of the subsequent fourteen 
years, of the agreement. By cl. 12, I’. had the right to assign the benefit of 
the agreement to a company which he proposed to form (the 8.C. company), 
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‘‘and in such event the name of such company shall be deemed to be substituted 
for that of [F.] in this agreement.”’ On March 16, 1929, the defendant 
company issued a prospectus which, to F.’s knowledge, contained a statement 
of the effect of cl. 2 of the contract of Feb. 26, 1929, and commented on the 
beneficial result to the defendant company of that provision. By a deed made 
on Nov. 12, 1929, F. assigned to the S.C. company the agreement of Feb. 26, 
1929, and all benefits under it. B 

Held: (i) the representation made by the prospectus as to the effect of the 
agreement, having been acquiesced in by F., created an estoppel which pre- 
cluded the plaintiffs, F.’s personal representatives, from setting up that, by the 
assignment of Nov. 12, 1929, all his liability to the defendant company had 
ceased so that his estate was discharged therefrom ; 

(ii) in any case, on construction, while the effect of cl. 12 was to give I’. C 
power to assign the benefit of the contract of Feb. 26, 1929, he remained liable 
under the agreement. 


Notes. Applied: Algan v. Middlesex County Council, [1945] 2 All E.R. 248. 
Referred to: Farrow v. Orttewell, [1933] All E.R.Rep. 1382; Sidney Bolsom 
Investment Trusts v. E. Karmios & Co. (London), Ltd., [1956] 1 All E.R. 536. 

As to estoppel by representation, see 15 Hatspury’s Laws (8rd Edn.) 223 et seq.; D 
and for cases see 21 Dicest 290 et seq. 
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581; 88 J.P. 564; 22 W.R. 897, H.L.; 1 Digest 660, 2766. 
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a 


Ht 


Ch.D.] DE TCHIHATCHEF v. SALERNI, LTD. 235 


relating to the Salerni coupling, used in connection with gear changing in motors. 
By an agreement of that date made between the company (therein referred to as 
“the manufacturer’), of the one part, and Edward Arthur FitzGerald (therein 
referred to as ‘‘the purchaser’’), of the other part, it was recited that the manu- 
facturer was about to acquire an invention of one P. M. Salerni, which it was 
proposed should be known as the Salerni coupling, and that the purchaser had 
requested the manufacturer to grant to him 


‘‘the sole right of purchase of Salerni couplings for sale for all the countries of 
the continent of Europe and their colonies and dominions, with the exception 
of Italy and her colonies and dominions (thereinafter referred to as the ‘said 
territories’).’’ 


By cl. 1 it was provided that the agreement ‘‘shall remain in force subject as 
hereinafter provided for a period of fifteen years.’’ By cl. 2: 


“The manufacturer agrees to sell and to grant to the purchaser the sole and 
exclusive right to purchase for sale in the said territory and the purchaser 
agrees to purchase [subject to a proviso immaterial] a minimum of 50,000 
Salerni couplings during the first year of this agreement commencing on Sept. 
1, 1929, and a minimum of 100,000 of the said couplings during the second and 
subsequent years of this agreement.”’ 


It was also provided that, although Italy was not intended to be included, it was 
understood and agreed that any couplings sold in Italy, her colonies and dominions 
were to be deducted from the minimum number, and there was an option to the 
purchaser for sixty days to have his rights extended to Italy. Clause 4 provided 
for the price payable for the couplings, with a provision as to the amount payable 
in respect of the minimum number of couplings to be taken in the first and 
subsequent years. Clause 12 was as follows: 


“The purchaser shall have the right to assign the benefit of this agreement to 
a company which he proposes to form with a capital of 7,000,000 I'rench franes 
of which not less than 6,200,000 francs shall have been subscribed for cash 
prior to such assignment and in such event the name of such company shall be 
deemed to be substituted for that of the said Edward Arthur FitzGerald in this 
agreement.”’ 


Clause 41 provided that the agreement 


“ig to be construed and take effect as a contract made in England and in 
accordance with the law of England, and the purchaser hereby submits to the 
jurisdiction of the High Court of Justice in England . . .”’ 


A prospectus was issued on March 16, 1929, offering for public subscription at 
par 1,500,000 shares at 2s. each. It contained a paragraph headed ‘‘Sales Contract 
for Europe,’’ and was as follows: 


“The . . . company has entered into a contract with Major Edward Arthur 
FitzGerald, of 88, Green Street, Park Lane, London, W.1, who is associated 
for the purposes of this contract with Messrs. Raymond Saulnier (of Messrs. 
Morane Saulnier), Clement Bayard, and other leading French motor manu- 
facturers, granting the sole and exclusive selling rights for fifteen years, for all 
foreign countries of the continent of Europe, their colonies and dominions (but 
only upon special terms as to Italy, her colonies and dominions). Under this 
contract the purchaser binds himself to take a minimum of 50,000 Salerni 
couplings during the first year ending Aug. 31, 1930, and a minimum of 100,000 
during each subsequent year of the contract at a price, based upon cost to the 
company, including the vendor’s royalty, which should produce a minimum 
profit of 10 per cent. in the first year, and 20 per cent. in each subsequent year 
upon the capital issued and under option. A deposit of £12,500 has been paid 
in respect of the minimum number of couplings to be taken during the first 
year.”’ 
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Major FitzGerald, either in his own name or in that of the plaintiff, a naturalised 
Englishman, subscribed for a large number of shares. 

On April 8, 1929, a French company was incorporated under the laws of France, 
the Société Anonyme Salerni Coupling, with a capital of 7,000,000 frances, divided 
into 70,000 shares of 100 franes each. The objects, as set out in the “‘statuts,”’ 
was to deal in the countries of the continent of Europe, except Italy, and in their 
colonies and all protected countries, with certain patented apparatus and accessories 
relating to the motor trade, and, in particular, with the apparatus called the Salerni 
coupling. By art. 7 the capital was to be as above mentioned, all of which was to 
be subscribed for and paid in cash. By art. 9 a proportion of the nominal value of 
the shares was to be paid equal to at least one-fourth on subscription, with power 
to pay the total amount by way of anticipation, or the balance at the dates and in 
the proportions fixed by the board. According to French law, the whole of the 
share capital had to be subscribed before the company could come into existence, 
the subscription being for cash or other consideration. By deed made on Nov. 12 
in the same year, and expressed to be made between Edward Arthur FitzGerald 
(thereinafter called ‘‘the assignor’’), of the one part, and Société Anonyme Salerni 
Coupling (thereinafter called ‘‘the assignees’’), of the other part, the agreement of 
Feb. 26, 1929,-was recited under which the assignor was given the sole and ex- 
clusive right to purchase for sale in the territory therein mentioned a certain 
number of Salerni couplings upon the terms therein set out, and it referred ex- 
pressly to cl. 12, which conferred on the assignor the right to assign the benefit of 
the agreement to a company which he was then about to form in France with a 
capital of 7,000,000 francs. It also recited the formation of the company and an 
agreement that 


‘‘the assignor has agreed with the assignees to assign the said agreement to- 
gether with all right and benefit therein to the assignees in consideration of 
the covenant on the part of the assignees hereinafter contained.”’ 


By cl. 1: 


“In consideration of the covenant-on the part of the assignees contained in 
para. 2 hereof the assignor doth hereby assign unto the assignees the said 
agreement dated February 26, 1929, and all moneys to become or grow due by 
or upon any agreement therein contained and all right of action benefit ad- 
vantage claim and demand whatsoever relating thereto to which thereby the 
assignor is in any manner entitled to hold the same said agreement and all 
other the premises hereinbefore assigned unto the assignees absolutely.’’ 
By el. 2: 


“The assignees hereby covenant with the assignor that they the assignees will 
perform and observe all the conditions on the part of the assignor contained in 
and provided by the said agreement and will indemnify and keep indemnified 
the assignor against all actions claims and demands arising thereunder.”’ 


The French company by Alfredo Salerni, their managing director, wrote to the 
secretary of the defendant company on Noy. 22, 1929: 


‘We hereby give you notice that on the 12th inst., by an assignment under the 
hand and seal of Major Edward Arthur FitzGerald, all the rights and benefits 
of the agreement between your company and himself were assigned to us, and 


the liabilities under such agreement have now been taken over by this 
company.’’ : 


A similar letter of even date was written by FitzGerald to the defendant com 
On Nov. 30 the defendant company wrote to the French com 
receipt of their letter, and added: 


pany. 
pany, acknowledging 


“The arrangements between your company and 
respect of his liabilities under the agreement do n 
responsibility to this company for the liabilities 


Major Edward FitzGerald in 
ot concern this company, the 
under the agreement of Feb. 


C 


H 








Ch.D.] DE TCHIHATCHEF v. SALERNI, LTD. (Luxmoorz, J.) 237 


26, 1929, remaining vested in Major FitzGerald. That agreement conferred 


upon him only the right to assign the benefit of the agreement to a company of 
a defined capitalisation.’’ 


A similar letter was written to FitzGerald on even date by the defendant company, 
in which they said: 


““We are, of course, unaware of the precise nature of the form of assignment, 
but the agreement of Feb. 26 confers upon you no right to assign the agree- 


ment but only the right to assign the benefit of it to company of a defined 
capitalisation.”’ 


Major E. A. FitzGerald was, therefore, then claiming to be free from all liability 
under the agreement of Feb. 26, 1929, and the defendant company was refusing to 
accept this claim. In consequence, an agreement dated March 4, 1930, without 
prejudice to the rights of the parties, was entered into to regulate the relationship 
of the parties until the issue between them could be decided. Proceedings were 
begun later in another division of the High Court, but on Jan. 2, 1931, Major 
FitzGerald died. The plaintiffs were his executors. The writ was issued on April 
1, 1931, by which they claimed a declaration that they were not liable to the de- 
fendant company in respect of the deceased’s obligations under the agreement of 
Feb. 26, 1929, and that by the assignment of Noy. 12, 1929, all his liability to the 
defendant company had ceased, and his estate was freed and discharged therefrom. 


Topham, K.C., and Wilfrid H. P. Lewis, for the plaintiffs, referred to Re a 
Bankruptcy Notice (1); Beattie v. Lord Ebury (2); Low v. Bouverie (8). 

Sir Patrick Hastings, K.C., H. Fletcher Moulton, and Sylvia Fletcher Moulton, 
for the defendants, referred to Carr v. London and North-Western Rail. Co. (4); 
George Whitechurch, Ltd. vy. Cavanagh (5); Jorden v. Money (6); Calgary Milling 
Co. v. American Surety Co. of New York (7); Gregg v. Wells (8); The Moorcock 
(9); Fenner v. Blake (10); Holt v. Markham (11); and Cave v. Mills (12). 

Topham, K.C., in reply, referred to Re Hooley Hill Rubber and Chemical Co. 
and Royal Insurance Co. (13) and Freeman v. Cooke (14). 


LUXMOORE, J., stated the facts, and continued: The questions which fall to 
be determined are these: First, what is the true construction of the agreement? 
Was it open to Major FitzGerald to free himself from all future liability under it 
by assigning the benefit of it to the French company, assuming that the French 
company fulfilled the requirements of cl. 12 of the agreement; or was Major 
FitzGerald’s only right to assign the benefit, he remaining liable to the defendant 
company for the fulfilment of the liability imposed upon him by it? Secondly, 
assuming that on the true construction of the agreement Major FitzGerald can free 
himself from liability, has he in fact done so by the assignment that he has made, 
(a) having regard to the nature of the French company, and (b) having regard to 
the terms of the assignment to them? Thirdly, assuming all these questions are 
answered in favour of the plaintiffs, are they precluded from relying on the con- 
struction of the agreement, having regard to the statement made in the prospectus? 
In other words, are the plaintiffs estopped by reason of the representations made 
in the prospectus as to the liability of Major 'itzGerald under it, and the conduct 
of Major FitzGerald and/or the plaintiff, Captain de Tchihatchef, with regard to 
these representations? 

The material facts with regard to the representations are these. Major 
FitzGerald was interested in the incorporation of the defendant company and in 
the public issue of a million and a half of its shares which were subsequently 
offered to the public. His interests arose in two different ways. He was a sub- 
scriber for a large number of shares, and he was to become an underwriter of a 
large number of those shares which were to be offered for public subscription. He 
subscribed for shares and became an underwriter in his own name and in the name 
of the plaintiff, Captain de Tchihatchef, who was at all material times his secretary 
and business representative. The offer of the shares to the public was made 
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through a company called the Scottish Finance Co., of which a Major Beckwith 
was a director, and who was also a director of the defendant company and had in 
hand the work of preparing the prospectus. On Feb. 15, 1929, a Mr. Kennedy, 
managing clerk to the firm of solicitors, Messrs. Ernest Salaman, Wade, & Co., 
who were acting for the company in the preparation of the prospectus, prepared a 
statement as to the contract of Feb. 26, 1929, for insertion in the prospectus. 
That statement was that the company had entered into a contract with Major 
FitzGerald, representing important French motor manufacturing interests, 


“‘oranting the sole and exclusive selling rights for fifteen years, for all foreign 
countries of the continent of Europe, their colonies and dominions (but only 
upon special terms as to Italy, her colonies and dominions). Under this con- 
tract the purchaser binds himself to take a minimum of 50,000 Salerni couplings 
during the first year ending Aug. 31, 1930, and a minimum of 100,000 during 
each subsequent year of the contract, at a price based upon cost to the 
company, including the vendor’s royalty, which should produce a minimum 
profit of 10 per cent. in the first year, and 20 per cent. in each subsequent 
year upon the capital issued and under option. A deposit of £12,500 has been 
paid in respect of the minimum number of couplings to be taken during the 
first year.’’ 


That statement was inserted in the proof prospectus of Feb. 16, 1929, and, I think, 
in some of the subsequent proofs. On Feb. 21 a proof of the prospectus was sub- 
mitted to counsel (the late Mr. B. A. Hall) for settlement, and the paragraph 
which I have just read stands in the draft as I have read it, Mr. Hall’s note against 
it being: ‘‘I assume the company to be in a position to carry out this contract.’’ 
On Feb. 25, 1929, the draft was again submitted to Mr. Hall, and on that draft he 
made certain alterations. He altered the paragraph so that it read: 


“The company has entered into a contract with Major FitzGerald, who is 
associated with important French motor manufacturing interests granting the 
sole and exclusive selling rights for fifteen years, for all foreign countries of 
the continent of Europe, their colonies and dominions (but only upon special 
terms as to Italy, her colonies and dominions). Under this contract the 
purchaser’’—he struck out the words ‘‘selling organisation’’ and put ‘‘the 
purchaser’’—‘‘binds himself to take a minimum number of. . . couplings’”’ 


and so on. I need not refer to the rest of the paragraph because no material 
alteration is made. From time to time there were further alterations made and 
further proofs obtained, but there was no material alteration in the clause which 
is headed ‘‘Sales Contract for Europe,’’ and the shares were offered for public 
subscription according to it. The evidence establishes to my satisfaction that the 
alterations made in the particular clause were brought to the notice of Captain de 
Tchihatchef and Major FitzGerald. The clause was a most important and a most 
attractive one from the public point of view, because it showed that there was, 
apparently, a responsible person in touch with certain well-known French motor 
traders bound for a period of fifteen years to take such a number of the defendants’ 
couplings as would ensure a dividend on the capital of the company issued and 
under option of 10 per cent. for the first year and 20 per cent. for each of the 
subsequent fourteen years. Captain de Tchihatchef, one of the plaintiffs, was 
called as a witness by counsel for the plaintiffs, and I think that his evidence is 
corroborated by what another witness, Major Beckwith, said in the witness-box. 
He said that the proofs as they came in from time to time were sent to all those 
who were interested in the underwriting, that he had discussed them with Captain 
de Tchihatchef, and some of the drafts were probably sent direct to Major 
FitzGerald. From the evidence I am satisfied that both Captain de Tchihatchef 
and Major FitzGerald were fully aware of the statement contained in the para- 
graph, ‘Sales Contract for Europe,”’ as finally agreed and drafted, and that no 
objection was ever taken by them or either of them to it. 
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A question arises as to the legal effect of their acquiescence in this paragraph. 
The paragraph appears to me to contain a statement of fact that under the agree- 
ment therein referred to Major FitzGerald is bound to take so many couplings for 
a fixed period of fifteen years, and, consequently, there will be a certain dividend 
of 10 per cent. in the first year and 20 per cent. in each subsequent year. There 
is no suggestion that Major FitzGerald can terminate his liability at any time by 
transferring the right to take the couplings to a third party who might or might 
not be bound to the company. The statement is a definite statement as to the 
position resulting from the contract. It was made to the knowledge of Captain 
de Tchihatchef and Major FitzGerald for the purpose of obtaining public subscrip- 
tion and with the knowledge that the company intended to make the offer on the 
faith of that statement. If the representation was not in fact true, the company 
would or might be liable to those who subscribed and underwrote the shares. 

Counsel for the plaintiffs has sought to lay down a number of precise rules as to 
what constitutes an estoppel. I doubt whether it is possible to achieve what he 
has attempted. As Lorp Macnaacuten said in Whitechurch, Ltd. v. Cavanagh (5): 


“The doctrine of estoppel by representation is a very old head of equity. It 
has been discussed not infrequently in this House, notably in the case of 
Jorden v. Money (6), to which Lorp SELBoRNE was constantly in the habit of 
referring. It is founded upon a broad principle which enters so deeply into 
the ordinary dealings and conduct of mankind that I sometimes rather doubt 
whether any great advantage is to be gained by endeavouring to reduce it to 
rules such as those which have been formulated in Carr v. London and North- 
Western Rail. Co. (4).” 


Bearing in mind that injunction, and without attempting to formulate any precise 
rules, it seems to me that it is sufficient, so far as this case is concerned, to say 
that if a person authorises or permits another to make a representation for the 
purpose of being acted upon, which is acted upon, that person cannot afterwards 
be heard to say that the representation is not true. This applies even if the 
representation is as to the legal effect of the document, if there is no qualification 
in the representation suggesting that the document and not its effect as represented 
is to govern the relationship of the parties. 

My attention has been called to a number of cases. It is not from any disrespect 
to those cases or to counsel’s argument that I do not refer to them expressly. I 
think I have stated, so far as is sufficient for this case, the general result of those 
eases in what I have already said. There is, however, one case which is for 
practical purposes almost the same as the present case. It was before the Privy 
Council in 1919, Calgary Milling Co. v. American Surety Co. of New York (7), and 
is reported in the Western Weexty Reports, which contain ‘‘All judgments of 
value delivered by and originating in the Courts of Alberta, British Columbia, 
Manitoba and Saskatchewan.’’ The facts in that case are as follows. There was 
a building contract for a lump sum, and it provided that the contractor should be 
paid by the building owner in instalments for labour and materials upon production 
of certified accounts. The agreement provided that the total amount so paid 
during the progress of the work should not exceed a sum equal to 80 per cent. of 
the work done and materials furnished on the premises at the contract price. The 
owner was authorised to retain out of the moneys payable to the contractors the 
sum of 20 per cent. of the amount of the contract work, and to retain such 20 
per cent. until thirty-one days after the completion of the work. That contract 
was open to two constructions: First, must the owner pay the full amount certified 
until the total amounts paid by him reached 80 per cent. of the total sum, or must 
he deduct 20 per cent. from each instalment certified? The Judicial Committee 
held that the former was the true construction. The contractor’s performance of 
the contract was guaranteed by a surety; the suretyship bond provided that the 
owner’s right of recovery under the bond was conditioned on the owner faithfully 
performing the contract and retaining all he might retain under it, and the owner, 
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through a company called the Scottish Finance Co., of which a Major Beckwith A 
was a director, and who was also a director of the defendant company and had in 
hand the work of preparing the prospectus. On Feb. 15, 1929, a Mr. Kennedy, 
managing clerk to the firm of solicitors, Messrs. Ernest Salaman, Wade, & Co., 
who were acting for the company in the preparation of the prospectus, prepared a 
statement as to the contract of Feb. 26, 1929, for insertion in the prospectus. 
That statement was that the company had entered into a contract with Major 
FitzGerald, representing important French motor manufacturing interests, 


“‘oranting the sole and exclusive selling rights for fifteen years, for all foreign 
countries of the continent of Europe, their colonies and dominions (but only 
upon special terms as to Italy, her colonies and dominions). Under this con- 

tract the purchaser binds himself to take a minimum of 50,000 Salerni couplings C 
during the first year ending Aug. 31, 1930, and a minimum of 100,000 during 

each subsequent year of the contract, at a price based upon cost to the 
company, including the vendor's royalty, which should produce a minimum 
profit of 10 per cent. in the first year, and 20 per cent. in each subsequent 

year upon the capital issued and under option. A deposit of £12,500 has been 

paid in respect of the minimum number of couplings to be taken during the D 
first year.’’ 


That statement was inserted in the proof prospectus of Feb. 16, 1929, and, I think, 

in some of the subsequent proofs. On Feb. 21 a proof of the prospectus was sub- 
mitted to counsel (the late Mr. B. A. Hall) for settlement, and the paragraph 
which I have just read stands in the draft as I have read it, Mr. Hall’s note against 

it being: ‘‘I assume the company to be in a position to carry out this contract.” E 
On Feb. 25, 1929, the draft was again submitted to Mr. Hall, and on that draft he 
made certain alterations. He altered the paragraph so that it read : 


“The company has entered into a contract with Major FitzGerald, who is 
associated with important French motor manufacturing interests granting the 
sole and exclusive selling rights for fifteen years, for all foreign countries of EF 
the continent of Europe, their colonies and dominions (but only upon special 
terms as to Italy, her colonies and dominions). Under this contract the 
purchaser’’—he struck out the words ‘‘selling organisation’’ and put ‘‘the 
purchaser’’—‘‘binds himself to take a minimum number of . . . couplings”’ 


and so on. I need not refer to the rest of the paragraph because no material 
alteration is made. From time to time there were further alterations made and G@ ~ 
further proofs obtained, but there was no material alteration in the clause which 

is headed ‘‘Sales Contract for Europe,’’ and the shares were offered for public 
subscription according to it. The evidence establishes to my satisfaction that the 
alterations made in the particular clause were brought to the notice of Captain de 
Tchihatchef and Major FitzGerald. The clause was a most important and a most 
attractive one from the public point of view, because it showed that there was, H 
apparently, a responsible person in touch with certain well-known French motor . 
traders bound for a period of fifteen years to take such a number of the defendants’ 
couplings as would ensure a dividend on the capital of the company issued and 
under option of 10 per cent. for the first year and 20 per cent. for each of the 
subsequent fourteen years. Captain de Tchihatchef, one of the plaintiffs, was 
called as a witness by counsel for the plaintiffs, and I think that his evidence is I 
corroborated by what another witness, Major Beckwith, said in the witness-box. 

He said that the proofs as they came in from time to time were sent to all those 

who were interested in the underwriting, that he had discussed them with Captain 

de Tchihatchef, and some of the drafts were probably sent direct to Major 
FitzGerald. From the evidence I am satisfied that both Captain de Tchihatchef 

and Major FitzGerald were fully aware of the statement contained in the para- 
graph, ‘Sales Contract for Europe,” as finally agreed and drafted, and that no 
objection was ever taken by them or either of them to it. 
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A question arises as to the legal effect of their acquiescence in this paragraph. 
The paragraph appears to me to contain a statement of fact that under the agree- 
ment therein referred to Major FitzGerald is bound to take so many couplings for 
a fixed period of fifteen years, and, consequently, there will be a certain dividend 
of 10 per cent. in the first year and 20 per cent. in each subsequent year. There 
is no suggestion that Major FitzGerald can terminate his liability at any time by 
transferring the right to take the couplings to a third party who might or might 
not be bound to the company. The statement is a definite statement as to the 
position resulting from the contract. It was made to the knowledge of Captain 
de Tchihatchef and Major FitzGerald for the purpose of obtaining public subserip- 
tion and with the knowledge that the company intended to make the offer on the 
faith of that statement. If the representation was not in fact true, the company 
would or might be liable to those who subscribed and underwrote the shares. 

Counsel for the plaintiffs has sought to lay down a number of precise rules as to 
what constitutes an estoppel. I doubt whether it is possible to achieve what he 
has attempted. As Lorp Macnaauten said in Whitechurch, Ltd. v. Cavanagh (5): 


“The doctrine of estoppel by representation is a very old head of equity. It 
has been discussed not infrequently in this House, notably in the case of 
Jorden v. Money (6), to which Lorp SeLBorne was constantly in the habit of 
referring. It is founded upon a broad principle which enters so deeply into 
the ordinary dealings and conduct of mankind that I sometimes rather doubt 
whether any great advantage is to be gained by endeavouring to reduce it to 
rules such as those which have been formulated in Carr v. London and North- 
Western Rail. Co. (4).”’ 


Bearing in mind that injunction, and without attempting to formulate any precise 
rules, it seems to me that it is sufficient, so far as this case is concerned, to say 
that if a person authorises or permits another to make a representation for the 
purpose of being acted upon, which is acted upon, that person cannot afterwards 
be heard to say that the representation is not true. This applies even if the 
representation is as to the legal effect of the document, if there is no qualification 
in the representation suggesting that the document and not its effect as represented 
is to govern the relationship of the parties. 

My attention has been called to a number of cases. It is not from any disrespect 
to those cases or to counsel’s argument that I do not refer to them expressly. I 
think I have stated, so far as is sufficient for this case, the general result of those 
cases in what I have already said. There is, however, one case which is for 
practical purposes almost the same as the present case. It was before the Privy 
Council in 1919, Calgary Milling Co. v. American Surety Co. of New York (7), and 
is reported in the Western Weexty Reports, which contain ‘‘All judgments of 
value delivered by and originating in the Courts of Alberta, British Columbia, 
Manitoba and Saskatchewan.’’ The facts in that case are as follows. There was 
a building contract for a lump sum, and it provided that the contractor should be 
paid by the building owner in instalments for labour and materials upon production 
of certified accounts. The agreement provided that the total amount so paid 
during the progress of the work should not exceed a sum equal to 80 per cent. of 
the work done and materials furnished on the premises at the contract price. The 
owner was authorised to retain out of the moneys payable to the contractors the 
sum of 20 per cent: of the amount of the contract work, and to retain such 20 
per cent. until thirty-one days after the completion of the work. That contract 
was open to two constructions: First, must the owner pay the full amount certified 
until the total amounts paid by him reached 80 per cent. of the total sum, or must 
he deduct 20 per cent. from each instalment certified? The Judicial Committee 
held that the former was the true construction. The contractor’s performance of 
the contract was guaranteed by a surety; the suretyship bond provided that the 
owner’s right of recovery under the bond was conditioned on the owner faithfully 
performing the contract and retaining all he might retain under it, and the owner, 
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having in fact deducted 20 per cent. from each of the certified amounts, had 
throughout paid the contractor less than he ought to have received on what the 
Judicial Committee held to be the true construction of the contract. The surety 
in the action sought to rely on that fact as relieving him from his liability under 
the bond. It was proved that before the deductions were made, the owner had 
written to the surety asking his view as to the meaning of the particular provision. 
The material letter is set out at p. 102 of the Western Werkty Report. So far as 


material, it is this: 


“Referring to your 30,000 dollar surety bond, Tromanhauser and Mooers 
[building contractors], Principals, and ourselves, Obligee, dated August 10, 
1910, and our agreement with these contractors in connection with the same 
dated July 18, 1910—a copy of which we presume you have retained—would C 
say that the contractors claim that s. 3 of cl. 14 of this agreement binds us to 
pay them after our acceptance of the bond, 100 per cent. or in full for all paid 
vouchers produced for work done and material supplied on the building; up to 
a point where we have paid them 80 per cent. of the contract price of 52,000 
dollars; after which all payments cease until thirty-one days after the com- 
pletion of the contract to our satisfaction, when final payment will be due D 
then. Now, it appears to us that the wording of this section of cl. 14 is rather 
ambiguous, and you may have interpreted it as binding us to pay them not 
more than 80 per cent. of the amount of such paid vouchers; up to a point 
where we will have paid them 52,000 dollars, or 80 per cent. of the contract 
price, after which all payments cease until they are entitled to their final 
payment. It is agreeable to us to make these payments in accordance with E 
the interpretation of the contractors, providing we will not thereby be in- 
validating your bond. Kindly let us know how you have interpreted this 
clause, and what, in your opinion, is our obligation to you in respect to same.”’ 


A 


Tn answer to that the sureties wrote acknowledging the letter and saying that they 
desired to state that, after carefully reading over the contract, their company was 

of opinion that payments to be made to the contractors should be on an 80 per cent. F 
basis, that is, 20 per cent. of every payment should be retained until the final 
completion and acceptance of the work. So that the surety took the view on the 
construction of the contract which was not held to be the true construction of the 
contract taken by the court, and it was held that in those circumstances the con- 
tractors could not rely on any breach of the original contract by the building owner 

in so far as he had not paid the contractors in full. Lorp Dvneptn, in delivering @ 
the judgment of the,Board, said: 


“Their Lordships are of opinion that this argument is not open to the 
appellants in respect that they are estopped by their letter of Sept. 13, 1910. 
On what their Lordships have held to be the true construction of the contract, 

the contractors might, it is true, have insisted on the full certified payments 

up to the total limit, but inasmuch as the respondents put the matter fairly to H 
the appellants, and in acceptance of their view only paid the 80 per cent., it is 


impossible for the appellants to found on that as a breach of contract on the | 
respondents’ part.’’ 


In my view, the representation made by the prospectus as to the effect of the . 
agreement of Feb. 26, acquiesced in, as I hold it was, by Captain de Tchihatchef as I | 
agent for Major FitzGerald, and by Major FitzGerald himself, creates an estoppel 
that precludes the plaintiffs, as Major FitzGerald’s legal personal representatives | 
from setting up any other construction of the agreement in question. 

That would be sufficient to dispose of the case, but, as the matter has been fully | 
argued, I think it is right that I should deal with the other points which have been 
raised. The first is, I think, as to the construction of the agreement itself. It is 
said that, on this agreement, if the benefit were to be assigned by Major FitzGerald 
to a company which fulfils the conditions and restrictions set out in el. 12, then 
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and in this event Major FitzGerald was freed from all liability under the agree- 
ment. The question whether that is the right construction depends on the actual 
provisions of the agreement. The agreement itself is an agreement under which 
Major FitzGerald is liable for fifteen years to take a specified number of couplings 
at a specified price. He is to be the sole selling agent in the particular territories 
named for that period, and he is to have the sole right to sell them. Clause 12 of 
the agreement is the material clause, and it provides that the purchaser shall have 
the right to assign the benefit of this agreement to a company which Major 
FitzGerald should form, with a capital of 7,000,000 French francs, of which not 
less than 6,200,000 franes shall have been subscribed for in cash before the assign- 
ment. Those are the words on which plaintiffs’ counsel relies as showing that, in 
the event of this assignment, Major FitzGerald was to be absolutely freed from any 
liability. The agreement then goes on: 


“‘and in such event the name of such company shall be deemed to be substituted 
for that of the said Edward Arthur FitzGerald in this agreement.”’ 


It is to be noted that it does not say that it is to be substituted for him so as to 
free him from any liability, or anything of that sort. If it means that by the 
assignment of the benefit of the ‘agreement to the French company, Major 
FitzGerald is under no liability—and, of course, the French company not being in 
any sense in contractual relationship with the company who entered into the 
agreement—it would result in no one remaining bound to the company at all. All 
it- would mean would be that the French company would have the benefit of the 
agreement. They could, if they wished, purchase the particular couplings, and so 
on, and act as sole agents for the company, but if they did not take any of the 
couplings, the defendant company would have no power on that basis to enforce 
anything against them. It would be a very extraordinary result. I think that 
when you read this agreement and consider the whole position between the parties, 
the, true construction is that the purchaser is to have the right to assign the benefit 
of the agreement to the French company, and that, so far as the benefit is assigned, 
then and in that event and for the purpose of giving Major FitzGerald the benefit 
of the assignment which he has made, the name of the company is to be substituted 
for that of Major Edward Arthur FitzGerald and for no other purpose. There is 
nothing to suggest that the liability of Major Edward Arthur FitzGerald is to be 
determined on the assignment in any way. On the whole I think the true con- 
struction is that the power is to assign the benefit and, on the assignment of the 
benefit, Major Edward Arthur FitzGerald still remains liable under the agreement. 

Then it is said that the company which has been formed is not a company which 
fulfils the conditions of this agreement. The company which has been formed has 
a capital of 7,000,000 French francs. The whole of that capital has been sub- 
scribed, and subscribed for in such a way that the whole amount of it is payable in 
cash, none of it being payable for a consideration other than cash. It is said by 
defendants’ counsel that the company does not fulfil the conditions because, on the 
true meaning of this contract, ‘subscribed for cash prior to such assignment’’ must 
mean that the company has in fact received the whole 6,200,000 franes in cash 
before the date of the assignment. I do not think that that is the true meaning of 
the contract. The phrase ‘‘subscribed for in cash’’ is a phrase which is well 
recognised in business transactions with regard to limited companies, only it is 
used in contradistinction to a subscription for consideration other than cash. So 
long as the subscription is for cash, I do not think it is material to consider 
whether the payment has to be made in fact in full before the date of the subserip- 
tion; the amount could be called up at any time. The other point which de- 
counsel made was that the assignment itself did not operate as an 
assignment within the meaning of this agreement. So far as I read the assign- 
ment, it is an assignment of every benefit which is to accrue to Major FitzGerald 
under the agreement, and in my view the assignment itself, apart from any other 
question, is an assignment within the meaning of cl. 12. 


fendants’ 
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The result of my decision is that the plaintiffs’ claim for a declaration that the A ~ 
estate is not under any liability fails, and with the usual consequences. 


Solicitors: Gordon, Dadds & Co.; Ernest Salaman, Wade & Co. 
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Rating—De-rating—Industrial hereditament—Beer bottling store—Chain cable 
testing establishment—Garage—Rag sorting—Seed cleaning—Bakery and 
baker’s shop—Cold store—Factory and Workshop Act, 1901 (1 Edw. 7, 
c. 22), s. 149 (1) (c) (1ii)—Rating and Valuation (Apportionment) Act, 1928 H 
(18 € 19 Geo. 5, c. 44), 8. 8 (1) (2) (4). 

1. The respondents occupied a hereditament as a bottling store. Beer 
was brought to the premises and pumped into tanks where carbon dioxide was 
forced into it. Before this had happened the beer was regarded as unsaleable, 
but afterwards no further alteration was made in the beer which was then 
corked and sold as bottled beer. 

Held: the treatment which the beer underwent on the premises was not a 
mere prelude to distribution, but it changed the quality of the beer from an 
unfinished, unpotable, and unmarketable article into a finished, potable and 
marketable one, and, therefore, the hereditament should be placed in the 
special list. 

2. A hereditament was used for the purposes of testing chain cables and 
anchors in accordance with the provisions of the Anchors and Chain Cables 


Act, 1899. In addition to the actual testing new links were forged on the 









A 


H.L.] SEDGWICK vy. CAMBERWELL ASSMT. COM., ETC. 243 


premises to replace links removed from chains while under test and after 
testing the chains were coated with anti-corrosive material. 

Held: (i) ‘‘adapting for sale’’ pointed to something being done to the article 
in question which made it in itself different from what it had been; testing 
did not in any way alter an article, but merely proclaimed its character; and, 
therefore, the premises were not a ‘‘factory’’ within s. 149 (1) (c) (iii) of the 
Factory and Workshop Act, 1901. 

(ii) the forging of links and the other operations which were not actually 
testing were merely incidental to the process of testing, and, therefore, the 
premises, though a ‘‘metal works’’ within para. 13 of Sched. 6 to the Act of 
1901, were within the exception in s. 3 (1) (f) of the Rating and Valuation 
(Apportionment) Act, 1928. 

3. A hereditament consisted of a building which was primarily used for the 
repair of motor cars and the storage of motor cars awaiting or undergoing 
repairs. No accessories or petrol were sold except to persons bringing cars 
for repair and as incidental to the work of repair. 

Held: the building was one to which the public could resort for the purpose 
of having particular wants supplied and services rendered therein without the 
intervention of a middleman; by s. 3 (4) of the Act of 1928 a place where 
repair work was carried on was included in the term ‘‘retail shop’’; and, 
therefore, the hereditament was primarily occupied and used for the purposes 
of a retail shop, and was not an industrial hereditament within s. 3 (1) of the 
Act of 1928. 

4. A hereditament was occupied for the purpose of sorting rags for sale to 
manufacturers. No machinery was used, but the method adopted was ex- 
tremely complicated. The sorted results were sold where the original bulk 
could not be sold, and highly skilled labour was required. Another heredita- 
ment consisted of a seed warehouse specially constructed for seed cleaning. 
The seeds came to the warehouse in an unclean and impure state, and were 
unsaleable in that condition. By a series of elaborate mechanical operations 
the seeds were sorted and rendered fit for sale. 

Held: in both cases the finished article was different from the article in bulk 
which entered the hereditament; that was an adaptation for sale within 
s. 149 (1) (c) (iii) of the Act of 1901; ‘‘storage’’ in the exception in s. 8 (1) (d) 
of the Act of 1928 meant storage as an end in itself and not storage which was 
merely a necessary and transitory incident of a manufacturing process con- 
ducted on the premises; and, therefore, the hereditaments were entitled to be 
de-rated. 

5. A hereditament consisted of a baker’s and confectioner’s shop, with 
living rooms above, and a bakehouse in the rear. The bakehouse was a factory 
within para. 23 of Sched. 6 to the Factory and Workshop Act, 1901. Of the 
gross revenue of £15,300 received from the sale of the articles made, £1,860 
was received in respect of sales over the counter, £9,940 in respect of sales by 
roundsmen at customers’ houses, and £3,500 in respect of sales to restaurants 
and for re-sale. The shop was used for the retail sale of bread and con- 
fectionery. 

Held: the hereditament was all occupied and used for one trade or business, 
namely, a retail trade or business in bread and confectionery, the bakehouse 
being purely ancillary to the retail trade, and, therefore, it was not an indus- 
trial hereditament. 

6. A hereditament was used for the refrigeration and cold storage of 
produce, there being used a quantity of complicated machinery for refrigera- 
tion. About 25 per cent. of the produce received was fresh and had to be 
refrigerated, and about 75 per cent. had already been refrigerated when 
received, and was kept in that state. 

Held: although the process applied to the goods might alter them by affect- 
ing their quality, and though, without its application, the goods might not 
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be available for sale in the markets in which they were in fact ultimately sold, 
yet the refrigeration of the goods was incidental to storage and done to render 
storage possible; it did not constitute ‘‘adapting for sale’’ within s. 149 (1) 
(c) (iii) of the Act of 1901, but the hereditament was used for the purpose of 
storage within s. 3 (1) (d) of the Act of 1928; and, therefore, it was not an 
industrial hereditament. 


A 


Notes. The Factory and Workshops Act, 1901, was repealed by the Factories B 
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et seq. For Rating and Valuation (Apportionment) Act, 1928 20 > 
Starures (2nd Edn.) 173. ran » See 20 Haspury’s 


F 





B 





H.L.] SEDGWICK v. CAMBERWELL ASSMT. COM., ETC. 245 
Cases referred to: 


(1) Moon (Lambeth Revenue Officer) v. London County Council, Potteries 
Electric Traction Co., Ltd. v. Bailey (Stoke-on-Trent Revenue Officer), 
[1931] A.C. 151; 100 L.J.K.B. 158; 144 L.T. 410; 95 J.P. 64: 47 TLR. 
154; 29 L.G.R. 131; (1926-81), 2 B.R.A. 573, H.L.; Digest Supp. 

(2) Law v. Graham, [1901] 2 K.B. 327; 70 L.J.K.B. 608; 84 L.T. 599; 65 J.P. 
501; 49 W.R. 622; 17 T.L.R. 474; 45 Sol. Jo. 485; 38 W.C.C. 181; 19 
Cox, C.C. 709, D.C.; 24 Digest (Repl.) 1021, 4. 

(3) Inland Revenue v. William Younger & Co., 1930 S.C. 548; Digest Supp. 

(4) Inland Revenue v. John Walker & Sons, Ltd., 1930 S.C. 872; 1930 S.L.T. 
237; Digest Supp. 

(5) White Horse Distillers v. Inland Revenue, 1930 8.C. 426; Digest Supp. 

(6) Inland Revenue v. Maclachlans, Ltd., 1930 S.C. 449; Digest Supp. 

(7) Inland Revenue v. Whitbread & Co., 1930 8.C. 516; Digest Supp. 

(8) Inland Revenue v. Moffat, 1930 8.C. 412; Digest Supp. 

(9) Inland Revenue v. W. & T. Avery, 1930 S.C. 490; Digest Supp. 

(10) St. Cuthbert’s Co-operative Association v. Edinburgh Assessor, 1931 S.C. 
386; 1931 S.L.T. 144; Digest Supp. 

(11) Inland Revenue v. Easson Bros., 1930 S.C. 480; Digest Supp. 

(12) Paterson v. Hunt (1909), 101 L.T. 571; 73 J.P. 496, D.C.; 24 Digest (Repl.) 
1025, 24. 

(13) Inland Revenue v. Donaldson & Co., 1930 S.C. 348; Digest Supp. 

(14) MacLeod & Sons v. Inland Revenue, 1930 8.C. 434; Digest Supp. 

(15) Henderson v. Glasgow Corpn., 1900, 2 F. (Ct. of Sess.) 1127; 24 Digest 
(Repl.) 1030, *20. 

(16) Inland Revenue v. Gunn, Collie and Topping, 1930 S.C. 389; Digest Supp. 


Appeals from orders of the Court of Appeal in eight cases dealing with the 
de-rating of different types of hereditaments which were heard together. 
The Rating and Valuation (Apportionment) Act, 1928, provides : 


“Section 3 (1): In this Act the expression ‘industrial hereditament’ means 
a hereditament (not being a freight transport hereditament) occupied and used 
as a mine or mineral railway, or, subject as hereinafter provided, as a factory 
or workshop. Provided that the expression ‘industrial hereditament’ does not 
include a hereditament occupied and used as a factory or workshop if it is 
primarily occupied and used for the following purposes or for any combination 
of such purposes, that is to say: (a) the purposes of a dwelling-house; (b) the 
purposes of a retail shop; (c) the purposes of distributive wholesale business ; 
(d) purposes of storage; (e) the purposes of a public supply undertaking; (f) 
any other purposes whether or not similar to any of the foregoing which are 
not those of a factory or workshop.”’ 

“Section 3 (2): . . . The expressions ‘factory’ and ‘workshop’ have respec- 
tively the same meanings as in the Factory and Workshop Acts, 1901 to 1920.”’ 

‘Section 8 (4): In this Act the following expressions have the meanings 
hereby respectively assigned to them, that is to say: . . . ‘Retail shop’ includes 
any premises of a similar character where retail trade or business (including 
repair work) is carried on.”’ 


The Attorney-General (Sir William Jowitt, K.C.), Wilfrid Lewis and Colin H. 
Pearson appeared for the revenue officer in each case. 


Sepewick (CAMBERWELL ReveNvE OFFICER) v. CAMBERWELL ASSESSMENT 
CoMMITTEE AND WATNEY, Combe, Rerp & Co. 


The respondents occupied a hereditament as a bottling store. The Attorney- 
General admitted that the hereditament was a factory and that a process of adapt- 
ing for sale went on within it, but he contended that the primary purposes for 
which it was used and occupied were those of a ‘‘distributive wholesale business’ 
within the meaning of s. 3 (1) (c) of the Act of 1928. Seventy-five per cent. of the 
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beer was brought to the premises in tank wagons, whence it was pumped into tanks, A 


where carbon dioxide was forced into it. Before this had happened the beer was 
regarded as unsaleable; after it, no further alteration was made in the beer, which 
was then bottled and corked. The bottles were then labelled and sent out to the 
trade. The whole of the processes from beginning to end might have been carried 
out at the respondents’ brewery except for want of space, but, this being lacking 
there, the respondents, in choosing the premises in question, were moved by the 
consideration that these premises were in such a position as to facilitate as much 
as possible the distribution of their beer to the trade. They were ‘in the line of 
delivery.’ The assessment committee had included the hereditament in the 
special list as an industrial hereditament. The Court of Appeal held, reversing 
the decision of the Divisional Court, that the hereditament was not primarily used 
for non-factory purposes and should, therefore, be placed in the special list. The 
revenue officer appealed. 
Wilfrid Greene, K.C., and Maurice Healy for the respondents. 


Grove (Duptey Revenue OFrricer) v. Luoyp’s Bririsu TEstine Co. 

The respondent company were the owners and occupiers of a hereditament which 
they used for the purposes of testing, proving and finishing chain cables and 
anchors, in accordance with the provisions of the Anchors and Chain Cables Act, 
1899, and for other purposes. The testing in the case of the cables consisted in 
subjecting them to strains according to a table contained in the Act of 1899. In 
order to apply these strains the cables had to be divided by cutting out links, which 
links were replaced after the test by the company, who also submitted the chains, 
after the strain had been applied, to a link-by-link scrutiny to discover whether 
any link had suffered under the strains. For this purpose it was necessary to 
remove all scale from the links. ~ If any link was found to have suffered, it was 
cut out and replaced by a link forged on the premises. The chains were sent to 
the company uncoated because the application of paint or other coating would 
render it impossible to scrutinise the chains effectively. When the scrutiny had 
been completed, the company applied an anti-corrosive coating to the chains, and 
then delivered them to the consignees. In addition to this work, the company 
tested samples of metal cable, Wire, rope, and other metal substances by testing 
to destruction—that is to say, by breaking the article and thus discovering the 
tensile strain which it would bear. By far the greater portion of the work done 
by the company consisted of work done in pursuance of the provisions of the Act 
of 1899. The recorder had held that the hereditament was not an industrial 
hereditament within the meaning of s. 8 of the Act of 1928. The company appealed 
on the grounds that (i) the operation of testing was in itself a factory or workshop 
purpose, in that it was the adapting for sale of the cables, because the cable could 
not be sold without infringing the Act of 1899 unless previously tested; and (ii) 
that at all events the replacement of links and the scaling and coating of the cables 
constituted the making of part of the cable and the repairing, finishing and adapting 
for sale thereof. The Court of Appeal (Scrurron, L.J., dissenting) held, reversing 
the decision of the Divisional Court, that the operations necessary before the 
chains, cables and anchors could be sold in the market in which the makers wanted 
to sell them were part of the processes carried out in the production of a saleable 
commodity, and not part of the processes of wholesale distribution by a merchant, 
and, therefore, the premises should be placed in the special list. The revenue 
officer appealed. 

Comyns Carr, K.C., and John Wylie for the respondents. 


Turpin v. Mipptesproucn Assessment ComMIrTer. 
Kaye (Barnstry Revenvr OFFICER) v. Eyre Bros. 

In the first of these two cases the hereditament consisted of a large shed used 
for the repair of motor cars and the storage of motor cars awaiting oF undergoing 
repairs, with certain accommodation for storage of spare parts and accessories, . 
mess room, and two spirit pumps. Six adult workmen and two boys were con- 
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tinuously employed on repair work on the premises, which were separated from 
other premises of the respondents by the width of a private road. The other 
premises were occupied by the respondents as central offices and motor sales room, 
and persons in their employment constantly passed from one set of premises to the 
other. No accessories or petrol were sold except to persons bringing vehicles for 
repairs, and as incidental to the work of repair. Quarter sessions held that the 
hereditament was not an industrial hereditament in that it was primarily occupied 
and used as a retail shop. In the second case, the premises and the facts relating 
to them were similar, except that there was an occasional sale of a second-hand 
motor car on commission for a customer, and that there were windows in which 
small accessories were displayed for sale, and that there were sales of accessories 
and petrol from three pumps outside the premises; but in this case also by far the 
greater part of the work done on the premises was repair work. The recorder held 
that it was an industrial hereditament and was not primarily occupied and used as 
a retail shop. The majority of the Divisional Court held that the premises in each 
case should be de-rated as not being a ‘‘retail shop,’’ and that the primary purpose 
for which they were occupied and used was repair work. The Court of Appeal 
held that it was impossible to lay down any rule which would apply to all garages, 
as one of the points to be decided depended on the facts of each particular case. 
The definition of a ‘‘retail shop’’ in the Rating and Valuation (Apportionment) Act, 
1928, s. 3 (4), did not mean that any place where repair work was done for an 
individual was a retail shop. They held that the hereditaments should be placed 
on the special list and the revenue officer appealed. 


Walter Hedley, K.C., and C. Paley Scott for the respondents in the first case. 
Willoughby Jardine, K.C., and W. P. Donald for the respondents in the second 
case. 


Kaye (Dewssury Revenue Orricer) v. Dewspury ASSESSMENT CoMMITTEE 
AND Burrows 

The respondent Burrows occupied a hereditament in which was sorted a bulk of 
old clothes and rags and fresh tailors’ cuttings to produce various selections of 
rags, &c., for sale to manufacturers of shoddy and mungo cloth. No machinery 
was used. Some alteration of the original bulk was produced, as old garments and 
rags were torn to pieces or disintegrated into their separate materials, and cotton 
strips were cut out of woollen materials and darns out of socks. But the bulk of 
the process was very complicated sorting. Nearly 300 different kinds of fibrous 
material were sorted to be sold separately, and, in cases where coloured fabric was 
required, were blended or mixed to produce the necessary effect. The sorted results 
were sold where the original bulk could not have been sold. Fifty-six women sorters 
were employed, who were required to be highly skilled. The assessment committee 
de-rated the premises. Quarter sessions, by a majority, reversed the decision of 
the assessment committee, holding that the business in the hereditament was 
primarily a distributive wholesale business. The Court of Appeal held, reversing 
the decision of the Divisional Court, that there was very little evidence as to what 
amount of actual selling, as distinguished from adapting for sale, was done in the 
hereditament. Quarter sessions had erroneously directed their attention to what 
was going to take place after the rags were sorted and left the factory, instead of 
what was being done on the hereditament itself—the purpose for which the heredi- 
tament was being used. There was no evidence on which the tribunal could find 
that the primary purpose and use of the hereditament was non-factory. The 
hereditament must be de-rated. The revenue officer appealed. 


Comyns Carr, K.C., and W. Stewart for the respondent. 


Hines (Ipswich Revenue Orricer) v. Eastern Counties Farmers’ Co-OPERATIVE 
ASSOCIATION 

The premises in question consisted of a single hereditament at Hadleigh Road, 

Ipswich, which was described in the valuation list as a seed warehouse, kiln, office, 
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wool shed, land and siding, and was occupied by the appellants, the Eastern A 
Counties Farmers’ Co-operative Association, Ltd., who carried on the business of 
seed merchants. The premises, which were a factory and workshop within the 
meaning of the Factory and Workshop Acts, 1901 to 1920, were used and occupied 
by the respondents for the purposes of their trade in seeds. The seed warehouse 
was a six-floor building specially constructed for seed cleaning, and was of large 
dimensions. Except for a small office, the building was used exclusively for the B 
purposes of treating and preparing seeds for sale. The office occupied a floor space 

of 84 sq. ft., and was used only by the foreman to record the quantity of seed 
received and dispatched. The respondents occupied other premises about three- 
quarters of a mile away, consisting of offices, warehouse and stores. The wholesale 
and retail business of the respondents as seedsmen, corn merchants and implement 
agents, as well as other seed cleaning work, was carried on at this property, and G 
it had been held by the assessment committee that the user and occupation of it 
by the respondents was primarily non-industrial. Approximately 2,000 tons of 
seeds were dealt with in the course of a year at the Hadleigh Road hereditament, 
and with the exception of a very few tons the seed was as it came from the 
threshing machine, in a rough, unclean, and impure state. It underwent on the 
premises treatment and preparation for sale. The methods of treatment and D 
preparation varied according to the nature of the seed. No seed was warehoused 

as an end in itself on the premises. About 95 per cent. of the seed that came to 
the premises was within the Seeds Act, 1920, and the Seeds Regulations, 1922, 
which contained elaborate provisions to secure purity of seeds sold. The rough 
bulk as it came to the seed merchant could not legally be sold to farmers because 

of the impurities which it contained, and commercially certain changes were neces- 
sary. A series of elaborate mechanical operations were, therefore, performed to 
sort the seeds to be sold and render them fit for sale. Some of the operations 
altered the substance; for example, oats were clipped of their sharp points; some 
seeds must be decorticated or the husks removed; and some hard seeds must be 
broken so that they might germinate. This was done by mechanical operations of 
the most complicated character. No change in the nature of the individual seeds F 
themselves took place as a result of the treatments above referred to, except as 
stated. The Court of Appeal held that the operations conducted on the heredita- 
ment were factory processes. There was both alteration of substance and adapting 
for sale in sorting, which made a substantially different article in bulk from that 
which existed before the processes were applied. The process had altered the bulk 
and made it legally and commercially saleable. The process being, therefore, a G 
factory process, its purpose could not be displaced by saying that the process was 
carried out for the ultimate or ulterior purpose of wholesale distribution. The 
appeal must be allowed and the hereditament must be restored to the special list. 
The revenue officer appealed. 


Singleton, K.C., and Charles H. Henderson for the respondents. 


H 
Finn (Wiwetepon Revenve Orricer) v. Kersiake 

The assessment committee decided that the hereditament, being a baker's and 
confectioner’s shop with living rooms over and bakehouse in the rear, of which the 
respondent, was the occupier, should be entered in the special list as an ‘‘industrial 
hereditament,’’ and they apportioned the user thereof, under s. 4 of the Rating 
and Valuation (Apportionment) Act, 1928, as to £27 industrial and £111 non- [ 
industrial. The hereditament consisted of (i) a well-fitted shop with offices, &c., 
and dwelling rooms on the first floor, occupied by the manager. The shop was 
occupied and used for the retail sale of bread and confectionery. (ii) A yard at 
the rear in which were stores, bakehouses, &e., and a stable. The part of the 
hereditament which comprised the bakehouses and ovens was physically capable 
of a separate occupation subject to access being given from the roadway. The 
goods manufactured consisted of bread, small bread, cakes and chocolates. Eight 
persons were regularly employed in the bakehouses. The gross revenue derived 
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from the sales of goods manufactured in the hereditament was £15,300 a year. Of 
this, £1,860 was taken over the counter; £9,940 was in respect of sales of goods 
delivered direct to premises of private customers in fulfilment of orders given to 
roundsmen; £3,500 was in respect of sales of goods to restaurants and for re-sale. 
The hereditament was registered as a factory under the Factory and Workshop 
Acts. The Court of Appeal held, reversing the decision of the Divisional Court, 
that the assessment committee having found that the hereditament was an indus- 
trial hereditament, and there being no finding of fact in the case with regard to 
the primary purpose of the hereditament, there was no ground in law on which it 
could be said that the sale was more important than the manufacture, and, there- 
fore, the hereditament must be restored to the special list. The revenue officer 
appealed. 


Konstam, K.C., and Michael E. Rowe for the respondent. 


Bancrorr (Mancuester Revenve Orricer) v. Mancurester ASSESSMENT COMMITTEE 
AND Unron Cotp Srorace Co. 

The appellants occupied and used a hereditament for the refrigeration and cold 
storage of produce. There was upon it a quantity of complicated machinery for 
refrigeration, and an electrical bandsaw, used for trimming and cutting carcases 
for sale. About 25 to 30 per cent. of the produce received was fresh and had to be 
refrigerated by the occupiers; about 75 per cent. had already been refrigerated 
when received and was kept in that state. It was not contended that the presence 
of the bandsaw was of any importance in the case, but it was urged that the process 
of refrigerating and keeping refrigerated produce which could not survive to be 
marketed without refrigeration, was an adapting of it for sale, and was, therefore, 
a factory or workshop process. It was argued that ‘‘storage’’ in s. 3 (1) (d) of the 
Act of 1928 meant only storage which was not a factory or workshop process, and 
that the storage on this hereditament, though spoken of as ‘‘cold storage’’ was not 
“storage’’ within the meaning of that paragraph. The assessment committee had 
included the hereditament in the special list as an ‘‘industrial hereditament.”’ 
The Court of Appeal held, affirming the decision of the Divisional Court, that it was 
impossible to believe that Parliament used the word ‘‘storage’’ without intending 
to cover in it the well-known class of cold stores. The company appealed. 


Wilfrid Greene, K.C., and G. Granville Sharp for the appellants. 
The House took time for consideration. 


March 6. LORD DUNEDIN read the following opinion of the House.—We are 
now to dispose of a batch of cases depending on the construction of the various 
clauses of the Rating and Valuation (Apportionment) Act, 1928, which have come 
up to your Lordships’ House. It is unnecessary to repeat the observations made 
in the opinions pronounced in Moon v. L.C.C (1) as to the general scheme of 
the Act. 


Sepewick (CAMBERWELL ReveNvE Orricer) v. CAMBERWELL ASSESSMENT COMMITTEE 
AND Watney, Comper, Rerp & Co. 

The respondents are brewers. As brewers, they make what is commonly known 
as bottled beer, and the hereditament which is the subject of controversy in the 
present case is used in connection with the manufacture of bottled beer. Bottled 
beer is manufactured in the following way. The beer is first brewed. This is not 
done on these premises. It is brought to the premises in tank wagons and pumped 
into large tanks. This is necessary in order to effect carbonation, which is done 
by putting carbonic acid gas into it. This done, it is filtered, and then, by means 
of a filling machine, put into bottles which are corked and labelled. The bottles 
are then packed and removed for delivery to the trade. The carbonation is neces- 
sary in order to get the sparkle which is the marked attribute of bottled beer. The 
beer as it comes in the tank wagon is not in a drinkable condition. It could not 
be sold as draught beer, but it is beer which is destined to be bottled beer. It may 
here be as well to set forth once for all the actual words of the material section, 
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for all the cases turn on the interpretation of various portions of it. Section 3 (1) A 


of the Act is as follows: 

“In this act the expression ‘industrial hereditament’ means a hereditament 

(not being a freight-transport hereditament) occupied and used as a mine or 

mineral railway or, subject as hereinafter provided, as a factory or workshop: 

Provided that the expression industrial hereditament does not include a 

hereditament occupied and used as a factory or workshop if it is primarily 

occupied and used for the following purposes or for any combination of such 
purposes, that is to say: (a) the purposes of a dwelling-house; (b) the purposes 
of a retail shop; (c) the purposes of distributive wholesale business; (d) pur- 
poses of storage; (e) the purposes of a public supply undertaking; (f) any other 
purposes, whether or not similar to any of the foregoing, which are not those 
of a factory or workshop.”’ 
By sub-s. (2) (b) of the same section it is provided that for the purposes of the 
Act the expressions “‘factory’’ and ‘‘workshop’’ have respectively (with certain 
immaterial exceptions) the same meanings as in the Factory and Workshops Acts, 
1901 to 1920. 

The question in the case is whether the hereditament on which all this is done 
is entitled to be put on the special list as an industrial hereditament. It is 
admittedly a factory, as it falls within one of the definitions of a factory in s. 149 
of the Factory and Workshop Act, 1901. But the question on which the case turns 
is whether, though a factory, it is not an industrial hereditament because it is, in 
terms of s. 3 (1) (c) of the Act, primarily occupied and used for the purposes of 
distributive wholesale business. The course of decision in the case has been that 
the rating authority put the premises on the special list and their decision was 
upheld by the assessment committee. Appeal being taken to quarter sessions, a 
Special Case was, by agreement, stated in terms of s. 40 of the Metropolis Valuation 
Act, 1869. On the Special Case being heard by the King’s Bench Division, the 
decision of the court below was reversed. From that judgment, appeal was taken 
to the Court of Appeal, who reversed the judgment of the King’s Bench Division 
and restored the judgment of the assessment committee. In earlier stages it was 
asserted that the premises were also disqualified under sub-ss. (d) and (f) 


‘‘for purposes of storage and any purposes, whether or not similar to the 
foregoing, which were not those of a factory or workshop.’’ 


But the Attorney-General did not advance any argument in support of these reasons 
and rested his objection solely on (c) ‘‘the purposes of distributive wholesale 
business.”’ 

The first remark, which is, indeed, obvious, is that the words point at some kind 
of special use of the premises. In one sense any wholesale business is distributive 
because no goods remain for ever in a factory. They leave the factory in order to 
be distributed. But without attempting any definition, which would be useless 
as one cannot have in one’s mind all the instances which may arise, it is easy to 
conceive premises used primarily for arranging for the process of distribution. 
Nor do I doubt that, in the case of premises where nothing was done except the 
mere bottling of a liquid, such premises might be said to be of that character. An 
illustration of a case which looks like that may be found in Law vy. Graham (2), 
although the actual question for decision was whether the premises were a factory. 
But the point is whether the treatment that the beer undergoes in these premises 
is a mere prelude to distribution. I am clearly of opinion that it is not. The 
finished article that is being prepared for distribution is bottled beer. The beer 
does not enter the premises as bottled beer. It undergoes treatment, a treatment 
which changes its quality and makes it from an unpotable and unmarketable article 
into a potable and marketable one. It is true that the treatment requires the use 
of a bottle, and that, when the treatment is finished, the bottle and its contents 
are ready for distribution. But what is really done on the premises is the turning 
of what I may call an unfinished liquid into a finished one. 
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The view which prevailed in the Divisional Court was enunciated by the Lord 
Chief Justice when he said: 


“The manufacture and adaptation for sale of the beer is finished as soon as 
the beer has been carbonated. The process of carbonisation is but a very small 
element in the processes carried on upon the premises, and we think that the 
assessment committee could not have arrived at the conclusion to which they 
came unless they had misdirected themselves upon the point as to where dis- 
tribution begins.”’ 


This view is, I think, unsound. The article, as already said, which the brewers 
set out to produce is bottled beer, a liquid which is of a character different from 
that of draught beer, and which must be placed in bottles if its distinctive character 
is to be retained. Distribution of the article can only begin when the article is 
ready for delivery, a point of time which arrives not when the carbonated beer is 
in the vat, but only when it is in a bottle corked and labelled, because it is only 
then that it is a finished article. It is only then that the article known as bottled 
beer so to speak springs into existence. The distribution which then follows is no 
more than the ordinary distribution which follows on any goods being delivered 
forth from a factory. This is the view which commended itself to the Court of 
Appeal, and, in my opinion, the judgment of that court was right. The making 
of bottled beer which has been described accounts for 75 per cent. of the material 
eases dealt with in the factory, and, if the conclusion come to as to that is right, 
it is enough for the decision of the case that the primary occupation and use of 
the premises is not for the purposes of wholesale distributive business. But lest 
it should be thought that something has been overlooked, it may be mentioned that 
there is other beer treated for bottling which is not carbonated. It is called self- 
matured beer, and in this case the finishing is effected by leaving in the beer 
certain matters which will induce a secondary fermentation. This takes place on 
the premises, and the beer has to be watched and the precise moment selected for 
its being put into bottles. Then again, these bottles have to be watched before 
the beer is considered to be finally ready, when the bottle is corked and labelled. 
The same considerations really apply to this as to the first case, but, as already 
said, the matter is determined by the premises being primarily used for the manu- 
facture of bottled beer as described. 

Several cases decided in the Scottish Valuation Court were cited to us. The 
case most actually in point is that of Inland Revenue v. William Younger & Co. (8). 
In that case there was a finding of the committee that 


“the committee were of opinion that in these premises the beer was altered, 
finished, or adapted for sale, evidence having been given that the beer in the 
state in which it came into the premises could not be sold as bottled beer 
without undergoing the processes referred to.”’ 


They, accordingly, put the premises on the special list. This decision was reversed 
by the court, and it is evident that that decision was, in the view expressed in this 
judgment, erroneous. Lorp Sanps seems to have had difficulty, but in view of 
former cases thought that it was well to lay down a general rule applicable to each 
class of industry. This remark is a little dangerous. Certain decisions will, it is 
hoped, prove of very general application, and so be of service to the local rating 
authority. But after all, the question is an individual one as to each particular 
hereditament. It is for this reason that I do not refer specially to Inland Revenue 
vy. John Walker & Sons (4) and White Horse Distillers v. Inland Revenue (5). 
These were cases as to whisky, and without the full facts before us it would, if 
think, be quite inadvisable to decide whether what is done in the blending of 
whisky puts the case in the same lines as the present. Nor is it necessary to 
comment on the other cases where the treatment of beer was the subject of dis- 
cussion, namely, Inland Revenue v. Maclachlans, Ltd. (6) and Inland Revenue v. 
Whitbread & Co. (7), because there were questions as to how great a part of the 
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premises was occupied for other purposes. The result of the view taken in this 
case is that the appeal will be dismissed with costs. 


Grove (Dupiey Revenue Orricer) v. Luoyp’s Bririsu Testine Co. 

The question in this case is whether the premises, in which is carried on the 
testing of cables and anchors by the respondent company, are in an industrial 
hereditament. The Divisional Court, by a majority, held that they were not. 
The Court of Appeal, by a majority, held that they were. There is, therefore, an 
equal balance of judicial opinion. 

The respondents are not makers of cables or anchors, only testers. By the 
Anchor and Cables Act, 1899, penalties are enacted against all who sell, buy, or 
use untested cables, and certain establishments, of which the respondents’ is one, 
are authorised to give testing certificates. The conditions of test are set forth. 
According to these conditions, what is done with a cable which is received for 
testing is as follows. Three links are sawed out of the cable. These links are 
subjected to a specific breaking strain. If they come away, three more links are cut 
out from the same length of cable. If these also come away, the cable is rejected 
and no certificate granted. If either of the sets of three links resist, the cable 
is joined together again by means of a new link forged on the premises and sub- 
jected to a tensile strain. If the cable fails it is rejected, but if it passes the test 
a certificate is granted. In the courts below, the whole controversy was whether 
these works were or were not a factory, because it was assumed that, if they were 
a factory, that would be an industrial hereditament, as they would not fall within 
any classes of the exceptions set forth above. 

There are three ways in which premises may become a factory. First, they may 
so become because they are mentioned by specific description in Part I of Sched. 6 
to the Factory and Workshop Act, 1901. Secondly, they may so become by being 
a place mentioned in Part II of the said schedule, and within which mechanical 
power is used in aid of the manufacturing process carried on there. Thirdly, they 
may so become, by s. 149 (1) (c) of the Act, because they are premises where 
manual labour is exercised for the purpose of (i) the making of any article or part 
of any article; or (ii) the altering, repairing, ornamenting, or finishing of any 
article; or (iii) the adapting for sale of any article . . . and wherein mechanical 
power is used in aid of the manufacturing process carried on there. It was as to 
the third method that the difference of judicial opinion manifested itself. The 
opposing views may be well expressed in a very few sentences used by the learned 
judges who held opposing opinions. Grerr, L.J., said: 


“The making of the goods fit to be legally sold is the primary purpose je 
which the hereditament is used.”’ 


Stesser, L.J., said: 


“The testing of the cables was a part of the process of making them fit for 
sale. I, therefore, conclude that the phrase ‘adapting for sale’ includes adap- 
tation for selling.’’ 

On the other hand, the Lord Chief Justice said : 


“Their task (i.e., the testers’ task) is not to adapt the cables for sale, but to 
see that they have been so adapted.”’ 


Scrurron, L.J., said: 


“The cables are not adapted for sale, but tested to see if they are fit 
for sale.”’ 


In such an evenly balanced expression of judicial opinion, it would be indecent 
to say that the question was perfectly plain, but I should not be dealing frank] 
with your Lordships if I allowed you to suppose that, so far as my personal opie 
is concerned, I have been harassed by any doubt. Personally, I have no hesitation 
whatever in preferring the opinions of the Lord Chief Justice and Scrurron L.J 
I think ‘adapting for sale’’ points clearly to something being done to the article 
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in question which, in some way, makes it in itself a little different from what it 
was before. Now, testing does not in any way make the article different as an 
article from what it was before. It only proclaims its character. The insertion 
of the one link which is necessary to re-join the cable after the links have been 
cut out is, as the Lord Chief Justice puts it, obviously only incidental to the 
operation of testing. The same must be said as to the removing of scale. And 
this view will be reinforced by contrast when the cases as to seed and rags are 
discussed. No doubt, the giving of the certificate makes the article, in a sense, 
more saleable than before. Without a certificate it would only be saleable in a 
foreign market, and even that sale would bring with it a penalty on the seller, but 
I cannot look on the granting of the certificate as an adaptation. If a horse is 
passed sound by a veterinary surgeon it becomes saleable in a way it was not before 
it was so passed, but no one would dream of saying that the veterinary surgeon 
by his certificate adapted the horse for sale. All this may be no more than matter 
of impression. All I can say is that, so far as I am concerned, my impression is 
clear and I have the satisfaction of knowing that all your Lordships agree with me. 

But, while this would settle the case as it left the courts below, because the 
judgment held that the hereditament was not a factory, before the case arrived at 
your Lordships’ House the parties became agreed that the premises were a factory, 
if not under the third method, at least under the first. For para. 13 of Part I 
of Sched. 6 to the Act of 1901 is as follows: 


‘Metal and india-rubber works, that is to say, any premises in which steam, 
water or other mechanical power is used for moving machinery employed in 
the manufacture of machinery, or in the manufacture of any article of metal 
not being machinery, or in the manufacture of india-rubber or gutta-percha or 
of articles made wholly or partially of india-rubber or gutta-percha.’’ 


Undoubtedly, there is in these works the forging of links to join up the chains 
which have been severed, and that forging gives to the premises the character of 
a factory. The Attorney-General admits this in his Case, but then he says: 
“True, it becomes a factory, but it is not an industrial hereditament because it 
is struck at by s. 3 (1) (f) of the Act of 1928, namely, being primarily occupied 
and used for other purposes which are not those of a factory or workshop.’’ The 
question, put in this way, was, as I have said, not dealt with in the courts 
below. In answer to the argument of the Attorney-General, counsel for the respon- 
dents presented an argument to this effect: ‘‘This is,’’ said he, ‘‘admittedly a 
factory, but this factory has only one purpose, to wit, testing. Therefore, it cannot 
be said that it is mainly used for a purpose which is not a factory purpose.’’ This 
argument is very ingenious and seems, at first sight, difficult to answer, but, on 
consideration, I am satisfied that it is unsound. One must begin by remembering 
that, in considering this argument, testing alone is, ex hypothesi, not a factory 
purpose. The purpose of a particular factory must be gathered from that which 
makes it a factory. If it was made a factory because it fell within an actual 
description in Part I of the schedule, you must gather the purpose from that des- 
cription. Here the hereditament is made a factory because of the manufacture of 
articles of metal. Therefore, so far as this hereditament is a factory, its purpose 
is the manufacture of metal. But the hereditament is, without doubt, primarily 
occupied and used for the purposes of testing operations, and such operations are, 

ex hypothesi, not factory purposes, and, consequently, the case falls within the 
[ words of the exception, and the hereditament, although a factory, is not an indus- 
trial hereditament. The appeal will, therefore, be allowed and the judgment of 
the Divisional Court restored. 


Turpin v. MippLessprouGH ASSESSMENT COMMITTEE 
The question which arises on this appeal is whether or not a hereditament in 
Middlesbrough, consisting of a garage and motor repair depot, is an industrial 
hereditament within the meaning of s. 3 (1) of the Rating and Valuation (Appor- 
tionment) Act, 1928. The assessment committee thought that it was, and included 
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the hereditament in the special list. An appeal to the court of quarter sessions 
was dismissed. A Divisional Court (Avory, J., dissenting) affirmed the decision 
of the court of quarter sessions. The Court of Appeal unanimously affirmed the 
order of the Divisional Court. 

The case which now comes for consideration before your Lordships’ House is 
one the decision of which must necessarily affect the position under the Act of 
1928 of those establishments which are common objects of the roadside, and in 
which repairs to cars can be effected and petrol obtained. The building in question 
is built of brick and has a concrete floor. The floor space is (with a negligible 
exception) occupied by (a) an office and place for washing cars; (b) a workshop 
with plant machinery and power suitable for repair work; (c) two inspection pits ; 
(d) space for cars while standing for repairs; and (e) space for garaging cars. No 
cars are stocked for sale, though occasionally the occupier sells a car, obtaining it 
from another dealer, and sharing with him the commission. He may sometimes 
have a second-hand car there for sale, either on commission or on his own behalf. 
He garages the cars of private owners; these cars average five at a time. He has 
also on the premises a motor cab for hire. At the front of the premises are windows 
exposing small accessories for sale, and outside the premises are three pumps for 
the supply of petrol to the public. Sales of accessories and petrol take place daily. 
Much the larger part of the premises and practically the whole of the working time 
of the occupier and of his employees are devoted to repair work. The repair work, 
which is principally concerned with motor cars, but extends to some extent to 
other matters, yields the larger part of the income of the business carried on. No 
one is employed on the premises specifically for selling purposes. 

The hereditament is registered as and is clearly a factory within the Factory 
and Workshop Acts, 1901 to 1920. It is, accordingly, an ‘‘industrial hereditament”’ 
within s. 3 (1) of the Act of 1928 unless it is primarily occupied and used for any 
of the purposes enumerated in the proviso to that subsection or for any combination 
of such purposes. The appellant, the revenue officer, contends that it is not an 
industrial hereditament within the section, because it is primarily occupied and 
used for the purposes of a retail shop. Whether a hereditament which (as here) is 
primarily occupied and used for the purpose of effecting repairs to cars and other 
objects to the direct orders of their owners is a retail shop within the meaning of 
the Act of 1928 is the sole question to be decided; and the decision will depend 
upon the view adopted as to the meaning and effect of the language used in 
sub-s. (4) of s. 3 relating to the words: ‘‘Retail shop.’’ Subsection (4), so far as 
relevant, runs thus: 


“In this Act the following expressions have the meanings hereby respectively 
assigned to them, that is to say: . . . “Retail shop’ includes any premises of a 
similar character where retail trade or business (including repair work) is 
carried on.”’ 


So far as appears from the Special Case, there is no indication that the learned 
recorder took into consideration the words of sub-s. (4) and the specific allusion to 
repair work which it contains. He would seem to have contrasted the occupation 
and user of the hereditament for the purposes of buying and selling articles, storage 
of goods and garaging of cars, on the one hand, with its user and occupation for 
the purpose of executing repairs, on the other hand, and to have held that the 
hereditament was not primarily occupied and used for any of the purposes 
enumerated in the proviso or for any combination of such purposes, because the 
primary occupation and user of the hereditament taken as a whole was for the 
purpose of repairing. In the Divisional Court the definition of ‘‘retail shop’’ was 
carefully considered. Fintay, J., thought that retail trade meant, speaking 
generally, buying and selling in small quantities; that a retail shop was a shop 
where such trade was carried on; and that a shop had certain physical characteristies 
of which such matters as the window and the counter were examples. He thought 
that the words ‘‘premises of a similar character’? meant premises resembling a 
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shop in physical attributes, and that the words ‘including repair work”’ only 
referred to such repairs ‘‘as reasonably fall to be included in retail trade and as 
are likely to be performed in a retail shop.’’ Taxpor, J., contrasted the definition 
of retail shop contained in the Act of 1928 with the definition of shop contained 
in the Shops Act, 1912. He thought that the words ‘‘of a similar character”’ should 
be construed liberally and in a popular and reasonable way. They included, in 
his opinion, the physical aspect and arrangement of the place, and he agreed with 
the judgment of Finuay, J. Avory, J., on the other hand, was of opinion that, 
in order to satisfy the words of the definition, it was not essential that the premises 
should resemble a shop in physical characteristics or that ordinary retail buying 
and selling should take place there. He thought that there was a retail business 
of repair work carried on upon the premises, and that the recorder, having found 
that the hereditament was primarily occupied and used for the purposes of repair- 
ing, could not hold in law that the hereditament was an industrial hereditament 
within the meaning of the Act of 1928. The Court of Appeal agreed with the view 
that, since the primary occupation and use of the hereditament had been found 
to be for the purpose of repairing, the hereditament could not be said to be primarily 
occupied and used for the purpose of a retail shop. It is not easy to see the exact 
basis of the decision in the Court of Appeal. It is stated that they agree with the 
view of the majority of the Divisional Court as to ‘‘retail shop,’’ but in addition 
there is a suggestion that something may turn upon the largeness or smallness of 
the value of the objects which are repaired, and of the cost of the repairs which are 
executed. This suggestion, I confess, does not recommend itself to me. 

The matter seems to me simply a question of attributing an everyday meaning 
to the words used in the definition. Upon the facts found this hereditament is 
primarily occupied and used for the purposes of repair work, done to cars and other 
objects brought or sent there by the owners without the intervention of any 
middleman. I do not pause to inquire whether a person who does such repair 
work could not properly be said to be carrying on a retail trade or business. It 
may be that in strictness the words ‘‘retail trade or business’’ are only applied 
with complete accuracy to cases of selling goods; or it may be that they may 
properly be applied to all trades and business which deal directly with the ‘‘con- 
suming’’ customer. In the present case all doubt is removed by the express 
inclusion of ‘‘repair work’’ in the term ‘‘retail trade or business.’’ I am unable 
to accept the view which was urged before your Lordships and which found favour 
in the courts below, that the only repair work which is covered by the definition is 
repair work incidental to retail selling. I can see no justification for thus limiting 
the language of the definition. 

Nor do I agree with the view that has prevailed as to the effect of the words ‘‘of a 
similar character.’ For myself I am unable to state what are the physical features, 
the existence of which are essential to or distinctive of a retail shop. I am familiar 
with many physical features which are frequently and even found in retail shops, such 
as counters and shop windows, but I am equally familiar with retail shops where no 
such features exist. In my opinion, it is not possible to say that the words ‘‘of a 
similar character,’ even if they include, are limited to, physical features of the 
premises. They must, as I read them, include also similarity of character in other 
respects. The character of the premises must be similar to the character of a 
retail shop. Now, if we compare the hereditament here in question with a retail 
shop, do we find any common characteristics? I think we do; for they are both 
buildings to which the public can resort for the purpose of having particular wants 
supplied and services rendered therein. Moreover, once you include repair work 
in the words “‘retail trade or business,’ it can be truthfully said there is a similarity 
between the type of business carried on in this building and the type of business 
earried on in a retail shop. These common characteristics are, in my opinion, 
sufficient to satisfy the requirement that the premises should be of a character 
similar to the character of a retail shop. It was said that this view would deprive 
the words of all effect. I think not. They would operate to exclude from the 
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definition the extreme case put in argument and referred to in the judgments of 
the shipbuilding yard, which no one would dream of calling a retail shop. 

It remains for me to say a few words about the relevant authorities which were 
cited in argument. The opinion which I have formed in the present case appears 
to me to accord with the decisions in regard to the premises of William Barr and 
Ethel Smith in Inland Revenue v. Moffat (8), and with the decision of the majority 
in Inland Revenue v. W. & T. Avery (9), although I cannot assent to the view of B 
Lorp Sanps in the last-mentioned case, that works for the repair of lorries or 
reaping machines could not fall within the description of premises similar to a 
retail shop. The present case is very different from the recent decision in the 
Valuation Appeal Court pronounced on Jan. 14, 1931, on the appeal of St. Cuth- 
bert’s Co-operative Association, Ltd. v. Assessor for Edinburgh (10). ‘The heredita- 
ment there in question was used for the purpose of repairing boots and shoes. The € 
public did not resort to the hereditament, but the articles repaired were collected 
at the appellants’ branch shops throughout Edinburgh (to which the public resorted) 
and brought to the hereditament in question. It was held that the hereditament 
was neither a retail shop nor premises of a similar character. The essential fact 
in that case which prevented the hereditament from being “‘of a similar character” 
was that the public did not resort thereto. For the reasons which I have indicated T 
I am of opinion that the hereditament here in question is primarily occupied and 
used for the purposes of a retail shop, and that, therefore, it is not an industrial 
hereditament within the meaning of the Act of 1928. This appeal, accordingly, 
succeeds, and the hereditament should be removed from the special list. 


Kaye (Barnstey Revenue Orricer) v. Eyre Bros., Lrp. E 

This appeal, which relates to a hereditament at Market Hill, Barnsley, raises 
for decision the same point as the appeal in the case of the Middlesbrough Garage, 
but the facts in the two cases are somewhat different. In this case the assessment 
committee included the hereditament in the special list as an industrial heredita- — 
ment. On appeal to the court of quarter sessions it was excluded from the special 
list. The Divisional Court (Avory, J., dissenting) restored it to the special list, F 
a decision which the Court of Appeal affirmed. 

The relevant facts are as follows. The respondents occupy various motor 
premises in Barnsley. They sell new cars, larger motor accessories and petrol to 
the public in Peel Street. ‘They have a garage for private cars and their own hire- 
vehicles in Western Street. They store and sell second-hand cars in Regent Street 
South. They have a shop and a showroom and their registered offices in Eldon G 
Street. In addition they occupy the hereditament in Market Hill. These last- 
mentioned premises have a floor space of 590 sq. yds., of which about 520 sq. yds. 
are used for repairing cars and storing cars which are there for the purpose of 
repairs. The rest of the space is utilised for storage of accessories and other articles 
needed for the repairs, for 4 mess-room for workmen, and for the accommodation 
of two motor spirit pumps. Six men and two boys are continuously employed FE 
there in motor repair work. The repair work is done to privately owned motor 
vehicles, and varies in character from simple to important jobs. It is stated in 
the Case that orders for a small proportion of the repair jobs done on the Market 
Hill premises were given at the Eldon Street premises. I think that inferentially 
this means that the other orders are given at Market Hill. Any sales of accessories 
or petrol which take place at Market Hill are made only to the owners whose cars J 
are being repaired there. Finally, it is to be observed that the Market Hill 
premises (which are only separated from the Eldon Street premises by a narrow 
way) do not open directly on to a public thoroughfare. In order to reach them, 
an owner would have to drive his car along a roadway which leads out of Market 
Hill and is some 80 ft. in length. The hereditament is registered as a workshop 
under the Factory and Workshop Acts, 1901 to 1920. 

These facts establish beyond doubt that the hereditament is primarily occupied 
and used for the purposes of what may be conveniently termed retail repair work, 
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i.e., repair work done to the order of the owner of the object which is repaired, 
without the intervention of any middleman. I think it is plain that unless there is 
some difference between the facts of this case and the facts of the Middlesbrough 
ease sufficient to warrant you in saying that the Market Hill premises are not 
premises of a character similar to the character of a retail shop, this case falls to 
be decided in the same way as the last-mentioned case. For myself I can detect 
no sufficient difference and I am accordingly of opinion that this appeal succeeds 
with costs here and below. 


Kaye (Dewsbury Revenue Orricer) v. Dewssury Assessment ComMITTEE 
AND Burrows. 


Hines (Ipswich Revenve Orricer) v. Eastern Counties I’armers’ Co-operative 
ASSOCIATION ; 

It will be convenient to discuss these two cases together because the learned 
judges in the courts below so constantly refer from one to the other. In Burrows’ 
case the Special Case sets forth: 

The total floor area of the hereditament is 5,774 sq. yds., of which 1,991 sq. yds. 
are used for the preparation, ripping, clipping, grading, classification, blending, 
and sorting of rags which consist of old garments on the one hand, and tailors’ new 
clippings on the other, and of which 3,753 sq. yds. are used: (a) for the storage of 
rags awaiting such processes; (b) for the storage of rags partially prepared, graded, 
blended, and/or sorted; and (c) for the storage of such rags after they have been 
so dealt with and before despatch to the respondent’s customers. The said heredi- 
tament contains three electric cranes, one electric rag press for the purpose of 
packing and baling, and one hand rag press and numerous riddles upon which the 
rags are prepared, ripped, clipped, graded and sorted. The said hereditament is 
registered as a workshop under the Factory and Workshop Acts, 1901 to 1920. The 
said rags, after being ripped, clipped, graded, classified, blended and sorted, are 
sold wholesale to heavy woollen cloth manufacturers for use in the heavy woollen 
cloth industry. The business of the respondent carried on in the said hereditament 
is the first process in the production of heavy woollen cloth and is a branch of the 
heavy woollen cloth manufacturing industry centred in Dewsbury and other neigh- 
bouring towns. The further processes in the production of heavy woollen cloth 
which are carried on elsewhere consist of pulling and spinning into yarn, and such 
yarn is used either alone or in conjunction with yarn spun from new wool in the 
manufacture of woven cloths. In the heavy woollen manufacturing trade large 
quantities of woven patterned and coloured cloths are made from “‘pulled’’ rags 
without the addition of any new wool and without re-dyeing. The rag trade is an 
integral and necessary section of the heavy woollen trade. The respondent pur- 
chases bales of miscellaneous rags, mixed and unsorted, from various parts of the 
world and also in the British Isles, and the rags so bought consist, as to part, of 
old garments, and as to part of tailors’ new clippings. The respondent sells assort- 
ments of rags adapted to particular trade descriptions or to the special needs of 
particular customers. The rags so bought include in the way of fibrous materials, 
wool, cotton, silk, artificial silk, jute, hemp, imitation silk, and imitation wool, 
and individual rags contain combinations of the above materials. The rags so 
bought are of no use for the purposes of the woollen cloth manufacturers until they 
have been ripped, clipped, sorted, graded or blended and/or prepared as above 
described. The respondent produced to the court a collection of 296 different sorts 
of fibrous materials as showing the effect upon the rags bought by him of the 
ripping, clipping, sorting, grading, blending, and preparation above described 
carried out on the said hereditament, such materials being commercially known 
and recognised commodities in the rag trade and to shoddy and cloth manu- 
facturers. The following processes are carried on by the respondent in the said . 
premises in order to produce the said 296 sorts : (a) The sorting, ripping, clipping, 
grading and classification of all kinds of rags into their respective fibrous groups. 
(b) The removal of dirt and foreign matter from the said rags. (e) The division or 
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separation of rags into their component parts of different fibrous origin by clipping, 
ripping, or otherwise dividing or disintegrating old garments by removing cotton 
strips and/or selvedges from woollen tailors’ clippings and unwanted colour strips 
and/or selvedges whether of wool or cotton from such clippings, and by cutting out 
darns, clocks, seams and unwanted coloured parts from knitted garments. The 
respondent deals with 95 per cent. of the total quantity of rags received by him 
according to the processes detailed in cl. 17 of this Case. The respondent blends 
from 25 per cent. to 50 per cent. of the rags dealt with by him. By reason of the 
processes carried on by the respondent, rags purchased as mixed rags in bulk as 
aforesaid are separated into sorts, also in bulk of widely different values, quality, 
shade and character. 

The assessment committee put the hereditament on the special list. Quarter 
sessions held by a majority that the business carried on in the hereditament was 
primarily distributive wholesale business and removed it from the special list. The 
Divisional Court aftirmed this judgment. The Court of Appeal reversed and 
restored the judgment of the assessment committee. 

In the Co-operative Association case, the Special Case sets forth : 

The respondents carry on the business of seed merchants at the said premises 
comprising the aforesaid hereditament and the said premises are a factory and 
workshop within the meaning of the provisions of the Factory and Workshop Acts, 
1901 to 1920. The rateable value is £788. The hereditament is used and occupied 
by the respondents for the purposes of their trade in seeds. The seed warehouse 
is a six-floor building specially constructed for seed cleaning and is of large dimen- 
sions. Save as to a very small office, it is used exclusively for the purposes of 
treating and preparing seeds for sale. Approximately 2,000 tons of seeds are dealt 
with in the course of a year at the Hadleigh Road hereditament. With the excep- 
tion of a very few tons the seed is as it comes from the threshing machine and in 
a rough, unclean and impure state. It undergoes upon the said premises treatment 
and preparation for sale. The methods of treatment and preparation vary accord- 
ing to the nature of the seed. No seed is warehoused as an end in itself upon the 
said premises. About 95 per cent. of the seed that comes to the premises is within 
the provisions of the Seeds Act, 1920, and the Statutory Rules and Orders made 
thereunder. 

Then follows a detailed account of the way in which various seeds are treated. 
The treatment is done entirely by machinery, and has for its object the separation 
of weed, seeds, and dirt of various sorts from the good seeds. In many cases the 
seed being treated is decorticated. In many cases, to obtain purity, the seeds 
have to be put through special machines in succession. There is no chemical 
change effected in the seed itself. The assessment committee put the hereditament 
on the special list. The Divisional Court reversed that judgment and took it off 
the list. The Court of Appeal reversed the judgment of the Divisional Court and 
restored that of the assessment committee. 

Before the Divisional Court pronounced their judgment there had been decided 
in the Scottish courts several cases under the present Act which were cited. The 
first to be mentioned is Inland Revenue v. Easson Bros. (11). That was a case 
where rags were dealt with for paper manufacturing purposes. Besides rags proper, 
there was waste paper, rope, canvas, twine, and all kinds of cotton, linen, and silk 
cuttings. This mass of material was cleaned, sorted out, and classified into more 
than eighty different categories, packed into bales by hydraulic presses, and the 
bales then sold to paper-makers. The valuation committee put the hereditament 
founded thely judemaneleataly en Petirere o. Cash cle) aaa ea 

nted, and, as hisggdenmeut aciall hehe a 
ioe » and, as | judg was specially approved by the Court of Appeal, it will 
»e convenient to quote the passage quoted by Greer, L.J., in Burrows’ ease : 


‘On the counter emptied out of collecting carts there is a huge amorphous 
mass of wastepaper, rags, &c., mixed with dirt and rubbish, which no paper 
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manufacturer would look at. The workers produce a number of orderly bales 
in eighty different classes which the papermakers readily buy for substantial 
sums. Can it reasonably be said that there has been no adaptation for sale 
of the mass of material which was emptied out of the carts, and which, so far 
as not discarded as dirt or rubbish, is now arranged in orderly merchantable 
bales? I understand the argument to be that, if you look at one particular 
rag or one particular scrap of paper, that rag or scrap of paper has not been 
subjected to any treatment which alters it or adapts it for sale. As it appears 
to me, this is an altogether artificial and Superficial argument. The paper- 
maker is not buying one rag or one piece of wastepaper; he is buying a bale. 
If what had happened was that the paper-maker had come into the premises 
saying I want a blue cotton rag or a piece of brown paper, I could understand 
the argument that there had been no adaptation of the particular article for 
sale. All that had been done was to arrange the articles so as to avoid the 
trouble of having to rummage through the heap whenever a paper-maker 
comes in and asks for something. But that is not the condition of the problem. 
If one regards the whole mixed mass that comes into the works, that mass has 
been adapted for sale or made saleable by laborious assortment.”’ 


There was also Inland Revenue v. Donaldson & Co. (18), which was a case of seed- 
cleaning on all fours with the present. The case was decided on two grounds, 
distributive business and storage. The majority, the same who decided Easson’s 
Case (11), decided on both grounds, Lorp Sanps only on the ground of storage. 

Whether the hereditament is primarily used for purposes of storage is obviously 
a question depending on the facts of the particular case. 

Coming now to the present cases, in the seed case before the Divisional Court 
the learned judges say that, so far as the premises are used for the sorting and 
cleaning of seeds, the case is governed by the decision in Paterson v. Hunt (12). 
They also approve of the Scottish decision in Inland Revenue v. Donaldson & Co. 
(13). They point out that there is no change effected in the seed itself, and so 
they came to the conclusion that the primary purpose for which the hereditament 
was used was a distributive wholesale business. They, curiously enough, over- 
looked the fact that over 85 per cent. of the output of the factory was sold retail 
to farmers, but that may, for the moment, be put aside because the crucial question, 
treating this as a leading case, is whether there is here primarily a distributive 
business or an adapting for sale. In the rag case they felt more difficulty, and 
Taxsor, J., in particular would, if he had thought he was free to judge on the facts, 
* have come to a different conclusion. But, on the whole, looking at what they had 
done in the seed case, at Paterson vy. Hunt (12), and at the Scottish case of McLeod 
€ Sons v. Inland Revenue (14), a wool sorting case, they thought they ought not 
to interfere with the judgment at quarter sessions. 

In the Court of Appeal in the seed case, Scrurron, L.J., said this : 





“In my view there was both alteration of substance and adapting for sale in 
' sorting and making a substantially different article in bulk from that which 
existed before the processes were applied. In my opinion, you cannot deal 
with the case by saying there was a seed before the process and the same seed 
after the process. The process has altered the bulk and made it legally and 
commercially saleable. The process, being therefore a factory process for 
[ ‘Teasons already given, I do not think its purpose can be displaced by saying 

the process is carried out for the ultimate or ulterior purpose of wholesale 
distribution. This, as already said, would destroy all de-rating.”’ 





Greer, L.J., quotes and approves of Lorp Sanps’ dissenting judgment in Easson’s 
Case (11), which has been quoted above, and says that the same considerations are 
conclusive in the decisions in the seed cases, the wool-sorting cases, and scrap iron 
cases. In the rag case, Scrurron, L.J., says that it follows the seed case and 
describes the result of the processes carried out by saying: ‘‘The sorted results are 
sold when the original bulk could not be sold.’ He again expresses his agreement 
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with Lorp Sanps in Hasson’s Case (11). GREER, L.J., had already expressed his 
opinion as above. 

In both of these cases I agree with the Court of Appeal and approve the view of 
Lorp Sanps in the passage quoted. The test is just as it was in the bottled beer 
case. You must look at what is the finished article to be turned out. If that 
finished article is only put into the condition of a finished article by the processes 
to which it has been subjected in the hereditament, then the processes will fall 
within the expression ‘‘altering or adaptation for sale.’’ There is an older Scottish 
case which does not appear to have been cited in the courts below: Henderson v. 
Glasgow Corpn. (15). In that case the Glasgow Corporation accumulated the street 
sweepings, and, mixing them with ashes by a mechanical process, produced out 
of the mass a produce saleable as manure. It was held that this was an adaptation 
for sale and made the premises a factory. In both the cases of the rags and 
the seeds the finished article is different from the article in bulk which enters the 
hereditament, and that is, in my opinion, an adaptation for sale. It is here 
that one gets the contrast with the cable testing case, for there is no difference, 
in that case, between the article, as an article, which enters and that which leaves 
the hereditament. 

A word must now be said as to Paterson v. Hunt (12), which really formed the 
foundation of the majority judgment in the Scottish court in Easson’s Case (11) 
and in the first case in the English court. In that case it was held by Lorp 
Anverstone, C.J., and Dartina, J., that sorting rags was not an adaptation for 
sale, and that, consequently, premises where rag sorting was carried on were not a 
factory. It is left doubtful by the report whether what was done there was at all 
the same complicated process as was done in the rag case here. If the operation 
was not the same then the case does not apply. If it was practically the same, 
then it is not binding on your Lordships, and I may say that it was wrongly 
decided. As regards storage I am of opinion that storage in s. 3 (1) (d) means 
storage as a purpose and end in itself, and that such storage as is merely a neces- 
sary and transitory incident of the manufacturing process which is being carried 
on does not fall within the definition. Accordingly, in Burrows’ case I think the 
premises are not ‘‘primarily occupied and used for purposes of storage.”’ 

The result is that, in both cases, the judgment of the Court of Appeal is affirmed 
and the appeals are dismissed with costs. 


Finn (Wivetepon REVENUE OFFICER) v. KERSLAKE 

The hereditament here in question comprises a baker’s shop with living rooms 
over and a bakehouse in the rear, and the respondent is occupier of the whole. 
The bakehouse is a factory under head (23) of Part II of Sched. 6 to the Factory 
and Workshop Act, 1901, and, therefore, the whole hereditament is an ‘‘industrial 
hereditament’’ under s. 3 (1) of the Rating and Valuation (Apportionment) Act, 
1928, unless it is excluded therefrom by reason of the proviso in that subsection. 
The assessment committee entered the hereditament on the special list, and, on 
appeal by Special Case under the Quarter Sessions Act, 1849, a Divisional Court 
of the King’s Bench reversed that decision. On appeal from the latter decision 
the Court of Appeal restored the decision of the assessment committee. In the 
present appeal the Crown challenges the judgment of the Court of Appeal and 
maintains that the hereditament is excluded by the proviso to s. 3 (1) of the Act 
of 1928 on the ground that it is primarily occupied and used either (a) for the 
purposes of a retail shop, or (b) for purposes which are not those of a factory or 
workshop, its use for the purposes of a dwelling-house falling to be taken in com- 
bination with either (a) or (b). Under s. 8 (4): 


“ec . * . . . : 
Retail shop includes any premises of a similar character where retail trade 
or business (including repair work) is carried on.”’ 


Tt may be noted that, in order to qualify the whole hereditament—always subject 
to exclusion by reason of the proviso—as an industrial hereditament under s. 8 (1) 
it is not necessary that the area affected by the Factory and Workshop Acts should 
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A be co-extensive with the hereditament, and this is illustrated by the present case. 
For the purpose of this first stage under the section the other uses of the heredita- 
ment are ignored. But when the proviso falls to be considered the occupation and 
use of the hereditament as a whole must be looked at; it may then be found that 
the occupation and use is only for one primary purpose, possibly with minor uses 
which are merely ancillary to the primary purpose and serving its ends alone, or 

B it may be found that there are really two distinct purposes of the occupation and 
use, in which case it will be necessary to decide, on a comparison of them, which 
is the primary use. Further, the particular use of the hereditament which brings 
the hereditament or part of it within the Factory and Workshop Acts may be 
merely a minor and ancillary use which is an integral part of the primary use and 
is not to be separately regarded in considering the application of the proviso to the 

C hereditament in question. The definition of retail shop, which includes a repair 
business carried on in premises similar to a retail shop, and the public supply 
undertakings excluded under head (e) of the proviso show that, with the exception 
of head (f), the purposes excluded are not confined to purely non-factory purposes. 

In the present case, the hereditament is all occupied and used for the one trade 
or business, namely, a retail trade or business in bread and confectionery, for it 

D cannot be doubted that the sale to hotels, clubs, restaurants, &e., is typical retail 
trade, and these sales, as also the orders given to roundsmen, are just part of the 
ordinary business of a retail shop. Similarly, the bakehouse at the back of the 
shop, which makes the goods for the retail business, is an ordinary part of a retail 
baker’s shop, and, in my opinion, is merely ancillary to the trade or business 
carried on in the shop. I have no doubt, on the facts of this business, that the 

E whole hereditament is used and occupied for the purposes of a retail baker’s shop, 
and that there is no need to pray in aid any extended meaning given to ‘‘retail 
shop”’ by the special definition in s. 3 (4). It follows that the hereditament is not 
an industrial hereditament and should not be entered on the special list. ; 

The decision of the Court of Appeal, in agreement with the reasoning in some 
Scottish cases, to which we were also referred, was based on a separation of the 

F bakehouse from the shop, and the inability to determine that the shop was the 

primary purpose. As already stated, I am of opinion that the dissection of a unified 

business such as is in fact carried on here is not justified. I prefer the reasoning 

of Lorp Hunter in his dissent in Inland Revenue v. Gunn, Collie and Topping (16), 

where he says (1930 8.C. at p. 401): 


“It may be contended with force that, if a large part of the premises is devoted 
to the purposes of manufacture or adaptation of goods for sale, all that you 
can affirm is that the premises are partly used for the purposes of retail 
business. On the other hand, it may be said that, as nothing is manufactured 
or adapted for sale in any part of the premises, except for the purpose of satis- 
fying the requirements of customers to whom goods have been sold retail, the 
primary purpose for which the building as a whole is used is the carrying on 
of a retail business. My own view is in favour of the latter construction. The 
manufacture or adaptation for sale of the cloth by making it into suits appears 
to me to be ancillary to the retail business of selling suits of clothing. I think 
the subjects ought to be treated as a retail shop, and ought not to appear in 
the valuation roll as industrial subjects.”’ 

Accordingly, the appeal should be allowed and the judgment of the King’s Bench 
Division restored. The appellant to have the costs of this appeal and the costs in 
the Court of Appeal. 

Bancrorr (Mancuester Revenue Orricer) v. Mancuester AssesSMENT COMMITTEE 
AND Unton Coup Srorace Co. 

The appellants are the occupiers of a hereditament in Manchester known as 
No. 60, Miller Street. The assessment committee placed the hereditament upon 
the special list as an industrial hereditament. The matter came before the 
Divisional Court by way of appeal upon a Special Case. The Divisional Court 
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reversed the decision of the assessment committee and ordered the hereditament 
to be deleted from the special list. An appeal from the Divisional Court to the 
Court of Appeal was dismissed. The ground of decision both in the Divisional 
Court and in the Court of Appeal was that the hereditament was primarily occupied 
and used for purposes of storage within the meaning of the proviso to s. 8 (1) (d) 
of the Rating and Valuation (Apportionment) Act, 1928. heel 

The appellants’ name indicates the general character of the activities in which 
they are engaged. The nature of the premises in question and the manner in 
which they are occupied and used appear from the following passages taken from 
the Special Case: 

10. The said hereditament comprises premises built by the Union Cold Storage 
Co., Ltd., and opened for business in May, 1903. The building is of substantial 
and special construction, brick built and fireproof; it contains sub-basement, base- 
ment, ground floor and eight upper floors with condensing chamber with coils on 
the roof. . . . The various floors are utilised as follows: 

(i) Sub-Basement: Boiler and engine room containing two boilers, two engines 
and two auxiliary engines, two compressors, two dynamos, two circulating pumps, 
&e.; also refrigerating chamber No. 1 used for the refrigeration and/or refrigerated 
storage of bacon and fresh-killed meat... . 

(ii) Basement: Upper floor of boiler and engine room and refrigerating chamber 
No. 2 used for the refrigeration and/or refrigerated storage of game and fish... . 

(iii) Ground Floor: Private and general offices, lavatory, loadingway and re- 
frigerating chamber No. 3 used for refrigeration and/or refrigerated storage of meat. 

(iv) First Floor: Refrigerating chamber No. 4 used for refrigeration and/or 
refrigerated storage of various meat carcases and offal. 

The registration notices as a ‘‘non-textile factory’’ are on this floor. 

(v) Second Floor: Refrigerating chamber No. 5 used for general refrigeration 
and/or refrigerated storage; offal, tripe, liver, &c. 

(vi) Third Floor: Refrigerating chamber No. 6 used for refrigeration and/or 
refrigerated storage of mutton, lamb, beef, butter, &c. 

On the landing outside this chamber there is an electrical band-saw for cutting 
up meat and carcases . . . used for the purpose of trimming and cutting carcases 
for sale. 

(vii) Fourth Floor: Refrigerating chamber No. 7 used for refrigeration and/or 
refrigerated storage of butter, liquid eggs and general merchandise. 

(viii) Fifth Floor: Refrigerating chamber No. 8, the larger part of which is used 
for refrigeration and/or refrigerated storage of butter and a small part, recently 
partitioned off, for refrigeration and/or refrigerated storage of beef. 

(ix) Sixth Floor: Refrigerating chamber No. 9 used for refrigeration and/or 
refrigerated storage of bacon, fish, &c. 

(x) Seventh Floor: Refrigerating chamber No. 10 used for preserving eggs. ... 

(xi) Eighth Floor: Refrigerating chamber No. 11 used for preserving eggs, and a 
special chamber and electric fan on this floor is set aside for de-frosting eggs. 
iggs are chilled under close supervision after careful stacking. Constant sur- 
veillance and instrument readings are essential and de-frosting is carried out under 
like careful supervision, each egg being candled and examined before re-packing 
for dispatch. 

11. The walls of all the refrigerating chambers are insulated by means of 
charcoal filled in between an outside and inside layer of timber. Such insulation 
consists of a wall 13 in. thick, comprising 9 in. charcoal impressed between thick- 
nesses of tongued and grooved boards which are in turn insulated with waterproof 
paper. The process of refrigeration is carried out by means of the compression 
of ammonia and the circulation of expended ammonia in a complicated system of 
expansion pipes which are distributed throughout the premises. The system is 
known as a system of direct ‘‘expansion.’” Ammonia is compressed in the engines 
to a pressure of 150 Ib. to the square inch and forced into condensers which are 
erected on the summit of the building. . . . In these condensers the ammonia 
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A liquefies and thereafter expands in the pipes causing a loss of heat in the process 
of expansion, the temperature in each chamber being subject to control. The 
building contains two hydraulic lifts and is lighted by electricity generated by the 
company, but corporation power is used for the electric band-saw. No ice is 
manufactured on the said hereditament. 

13. .. . Chambers used in connection with meat. The processes carried on 

B consist of freezing, chilling—an entirely distinct process not involving as in the 
ease of freezing the destruction of any of the tissues of the meat under treatment— 
de-frosting, trimming, cutting and preparation of carcases for sale, and on occasion 
special treatment of cargoes damaged in transit. A special charge is made for the 
processes by which produce is treated. . . . It was agreed before the respondent 
assessment committee that these charges greatly exceed the charges made by the 

C proprietors of warehouse depositories for the storage of goods committed to their 
charge. 

14. Approximately 25 to 80 per cent. of the produce received by the occupiers 
is fresh and requiring to be refrigerated before export or sale in distant markets, 
and the remainder, approximately 75 per cent., has been already refrigerated and 
is kept by the occupiers in that state. 

D 15. The said hereditament is registered as a non-textile factory under the 
Factory and Workshop Acts. 

16. In connection with the general controlling of the temperatures in the said 
premises an engineer’s inspection is held four times in each twenty-four hours, and 
the engineer making such inspection issues and signs a log which is preserved for 
future reference. 

E 18. Meat, eggs, &c., subjected to refrigeration are not permitted to be sold as 

fresh. Frozen meat, chilled meat, fresh meat, fresh eggs and chilled eggs are 

recognised (in some instances by statute) as distinct marketable commodities. 

The hereditament is registered as a non-textile factory under the Factory and 
Workshop Acts by reason of the presence thereon of the mechanically worked band- 
saw for trimming and cutting carcases mentioned in the Special Case, but the 
F other purposes for which the hereditament is occupied and used are admittedly the 
primary purposes, and the question is whether such other purposes are factory or 
workshop purposes or fall within any of the categories (a) to (f) inclusive of s. 8 (1) 
of the Act of 1928. 

I confess that upon first impression it is natural to conclude that premises 
occupied and used for storing goods until they are required by their owners are 
used primarily for purposes of storage, even though refrigeration by means of an 
elaborate process involving the use of machinery is necessary for the preservation 
of the goods during storage. Your Lordships, however, heard from counsel for the 
appellants an ingenious argument to support the view that the processes by which 
goods are frozen, maintained frozen and de-frosted amount to an altering or adapt- 
ing for sale of the goods within s. 149 (1) (c) (iii) of the Factory and Workshop 
Act, 1901. It is pointed out that the freezing of some articles of food alters them 
by destroying tissue therein, that commercially all articles of food are altered by 
refrigeration in the respect that they cannot afterwards be sold as fresh, and that 
the several processes of freezing, maintaining frozen and de-frosting are for the 
most part carried out in order that the goods may be preserved for sale at some 
future time or may be made capable of transport to a distant market, or having 
been preserved frozen for a future market may by de-frosting be made available at 
the appropriate time for that market. Upon this it is contended that the processes 
are really processes by which the goods are adapted for sale even if not altered in 
the freezing or de-frosting processes because without the application to the goods 
of the appropriate process or processes they could not be sold in the particular 
market for which they are destined by their owners. 

It may be difficult or impossible to identify the essential quality of the operation 
described in s. 149 of the Factory and Workshop Act, 1901, ‘‘as the adapting for 
‘sale of any article,’’ nor, in my view, is it necessary for the purposes of this case 
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to do so. The phrase was probably introduced to secure somewhat more a 
than is to be found in the immediately preceding terms, namely, the ' ~~ 
repairing, ornamenting or finishing of any article,’ but it ‘cannot, in my ju gment, 
be stretched to cover the processes carried on by the appellants in the circumstances 
set out in the Special Case. Upon the facts of the Special Case storage 18 beyond 
question, at any rate as to about three-fourths of the goods handled, the primary 
purpose for which the hereditament is occupied and used, and though the ne 
in question as applied to such goods may alter them by affecting their quality, re 
though without their application the goods might not be available for sale in the 
markets in which they are in fact ultimately sold, yet it 1s as incidental to storage 
and to render storage possible, and not otherwise, that the processes are applied. 
In my judgment, the courts below were right in the conclusion at which they 
arrived, and this appeal should be dismissed with costs. 


Solicitors: Treasury Solicitor; Godden Holme & Ward; Field, Roscoe & Co., for 
Jobson & Marshall, Dudley; Corbin, Greener, ¢ Cook, for Smith & Ibberson, 
Barnsley; Cunliffes, Blake, € Mossman, for Meek, Stubbs, & Barnley, Middles- 
brough; Torr & Co., for Clough, Crabtree, & Ineson, Cleckheaton; Herbert Smith, 
for Westhrop, Cobbold, & Ward, Ipswich; Neve, Beck, & Crane; Charles H. Wright 


& Tracey. ; 
[Reported by BE. J. M. Cuartin, Es@., Barrister-at-Law.] 





DEPENDABLE UPHOLSTERY, LTD. v. BRASTED 
(McKENZIE (Tuirp Party)) 


[Court or Apprar (Scrutton, Greer and Slesser, L.JJ.), June 11, 1931] 


[Reported [1982] 1 K.B. 291; 100 L.J.K.B. 631; 145 L.T. 588; 
47 T.L.R. 521; (1926-81), 2 B.R.A. 485] 


Landlord and Tenant—Outgoing—Claim against landlord—Sum repaid by tenant 
to sub-tenant on premises being classed as industrial hereditament and rates 
being reduced—Payment ‘‘in respect of demised premises’’—Rating and 
Valuation (Apportionment) Act, 1928 (18 ¢ 19 Geo. 5, c. 44), s. 3—Local 
Government Act, 1929 (19 Geo. 5, c. 17), s. 78 (1). 

By s. 73 (1) of the Local Government Act, 1929: ‘‘Where any rates in 
respect of an industrial hereditament occupied by a tenant are, whether by 
agreement or otherwise, payable by the landlord, then, so long as under any 
contract made before the commencement of this Act there is payable by the 
tenant in respect of the hereditament rent inclusive of those rates, the landlord 
shall . . . be liable to pay to the tenant or allow by way of deduction from his 
rent a sum equal to the difference between every amount payable by the land- 
lord by way of those rates . . . and the amount which would have been so 
payable at the rate in the pound current for the time being if the rateable 
value of the hereditament had been equivalent to the net annual value thereof.”’ 

By a lease dated Dec. 31, 1927, the third party leased premises to the defen- 
dants for a term of seven-and-a-quarter years from March 25, 1927, at a rent 
of £285 a year and a further rent of £291 by way of rates, and the third party 
covenanted to indemnify the defendants against all rates, taxes and outgoings 
whatsoever in respect of the demised premises. By a lease dated Jan. 2, 1928, 
the defendants demised the premises to B., Ltd., for a term of seven-and-a- 
quarter years less three days from March 25, 1927, at an inclusive rent of 
£850 a year, the defendants covenanting to indemnify B., Ltd., against all 
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rates, taxes and outgoings whatsoever. On April 1, 1929, B., Ltd., assigned 
the residue of the term to the plaintiffs subject to the covenants contained in 
the lease of Jan. 2, 1928. Under the Rating and Valuation (Apportionment) 
Act, 1928, the premises were classed as an industrial hereditament and their 
rateable value was, accordingly, reduced. Frnuay, J., held that under gs. 73 (1) 
of the Local Government Act, 1929, the defendants, as landlords, were liable 
to pay to the plaintiffs the difference between the amount of the rates payable 
before the Act of 1928 and those payable as a result of the application of that 
Act to the premises. On a claim by the defendants against the third party to 
be indemnified against this payment, 

Held: (i) the payment could not properly be described as an “outgoing”’ 
within the covenant in the lease of Dec. 31, 1927, which connoted some expense 
to which the defendants, as tenants, were put; 

(ii) the payment was not ‘‘in respect of the demised premises,’’ and so not 
within the covenant, but was rather in respect of the demise of the premises 
by the defendants to the plaintiffs; 

(iii) the “‘outgoing’’ must be payable in respect, not only of the occupation, 
but also of the use of the premises, and the defendants were not using the 
premises ; 
and, therefore, the defendants were not entitled to the indemnity claimed. 


Notes. As to covenants for payment of rates and taxes and outgoings, see 23 
Hausspury’s Laws (83rd Edn.) 610 et seq.; and for cases see 31 Dicest (Repl.) 324, 
828 et seq. For Rating and Valuation (Apportionment) Act, 1928, and Local 
Government Act, 1929, see 20 Haussury’s Sratrures (2nd Hdn.) 173 and 190 
respectively. 


Case referred to: 


(1) Crosse v. Raw (1874), L.R. 9 Exch. 209; 48 L.J.Ex. 144; 283 W.R. 6; 31 
Digest (Repl.) 335, 4689. 


Appeal from an order of Finuay, J. 

By a lease dated Dec. 31, 1927, the third party, James McKenzie, leased certain 
premises to the defendants for a term of seven-and-a-quarter years from March 25, 
1927, at a rent of £285 yearly and a further rent of £291 15s. lid. by way of rates. 
McKenzie covenanted to indemnify the defendants against all rates, taxes and 
outgoings whatsoever. By a lease dated Jan. 2, 1928, the defendants demised the 
premises to 8. and J. Breckman, Ltd., for a term of seven-and-a-quarter years 
less three days from March 25, 1927, at an inclusive rental of £850 a year. Under 
that lease the lessors covenanted to pay the rent reserved by and to observe the 
covenants contained in the lease and to indemnify the lessees against all rates, 
taxes and outgoings whatsoever, which were, or might become, payable in respect 
of the demised premises. On April 1, 1929, S. and J. Breckman, Ltd., assigned 
the residue of the term to the plaintiffs subject to the conditions and covenants 
contained in the lease at an inclusive rental of £850. At all the material times 
the premises were in the occupation of the plaintiffs and were used by them for 
the manufacture of furniture. Under the Rating and Valuation (Apportionment) 
Act, 1928, the premises were classed as wholly industrial, at a net annual value of 
£465 and a rateable value of £116. Under s. 68 (1) (a) of the Local Government 
Act, 1929, the rates payable as from Oct. 1, 1929, were £32 17s. 4d., based on the 
rateable value of £116. The plaintiffs claimed that they were entitled, as an 
allowance or deduction from rent by the defendants on account of rates, to the sum 
of £98 17s. 8d., being the difference between £131 15s. and £32 1%s. 4d. They 
relied on s. 73 (1) of the Local Government Act, 1929, by which : 


‘‘Where any rates in respect of an industrial hereditament occupied by a tenant 
are, whether by agreement or otherwise, payable by the landlord, then, so long 
as under any contract made before the commencement of this Act there is 
payable by the tenant in respect of the hereditament rent inclusive of those 
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rates, the landlord shall, as from the appointed day, be liable to pay to the 
tenant or allow by way of deduction from his rent a sum equal to the difference 
between every amount payable by the landlord by way of those rates, after 
deducting any allowance, commission, abatement, or deduction granted to him 
by the rating authority, and the amount which would have been so payable at 
the rate in the pound current for the time being if the rateable value of the 
hereditament had been equivalent to the net annual value thereof.”’ 


The defendants denied liability, contended that the word ‘‘landlord’’ in the above 
section meant ‘‘head-landlord,’’ and served a third-party notice on the widow and 
executrix of James McKenzie, claiming indemnity in respect of any liability (if 
any) to the plaintiffs under the covenant in their lease. 

Finuay, J., held that the word “‘landlord’’ was not confined to “‘head-landlord,”’ 
and that the defendants were liable as landlords under s. 73 (1) of the Local 
Government Act, 1929, to make the allowance claimed, and he held, further, that 
as between the defendants and the third party the word ‘‘outgoings’’ was a wide 
term and included such a payment as this, and, therefore, the defendants were 
entitled to be indemnified by the third party. The third party appealed. 


Scholefield, K.C., and H. H. C. Graham for the third party. 
Laski, K.C., and Lawson Campbell for the defendants. 


SCRUTTON, L.J.—Most questions under the Rating and Valuation (Apportion- 
ment) Act, 1928, have given rise to difficulty, and it would seem that we have now 
arrived at a second stage in their elucidation. We have had a series of cases 
dealing with what premises are, or are not, to be de-rated, a series that still con- 
tinues. The next series deal with the questions: When the premises are being 
de-rated who is to get the benefit of the de-rating—of the reduction from 100 per 
cent. to 25 per cent.—the landlord or the tenant? What is to happen when there 
is a series of landlords and tenants, the landlord letting to a tenant, who sub-lets 
to a tenant, and soon? To whom is the benefit of the de-rating to go? 

The present case arises in this way. The plaintiff company, Dependable Uphol- 
stery, Ltd., were in occupation of a hereditament, carrying on thereon a business 
which entitled the hereditament to be put in the special list for de-rating as an 
industrial hereditament, so that 25 per cent. of the rates, instead of 100 per cent., 
were paid. They paid to their landlord an inclusive rent of £850 which was paid 
upon the footing that the landlord would ultimately bear the expense of the rates. 
What was to happen when the rates were by Act of Parliament reduced from 
100 per cent. to 25 per cent.? The rent had been paid on the supposition that 
the rates were 100 per cent. Parliament evidently contemplated that that state 
of facts would arise, and in the Local Government Act, 1929, which followed the 
Act of 1928, they introduced gs. 73 (1), which provides: 


‘“Where any rates in respect of an industrial hereditament occupied by a 
tenant are, whether by agreement or otherwise, payable by the landlord, then 
so long as under any contract made before the commencement of this Ast 
there is payable by the tenant in respect of the hereditament rent inclusive 
of those rates, the landlord shall, as from the appointed day, be liable to pay 


to the tenant or allow by way of deduction from his rent a sum equal to the 
difference .. .”’ 


The difference is set out in lengthy language; it is, in my view, merely the dif- 
ference between 100 per cent. and 25 per cent. In the present case the landlord 
has undertaken to indemnify the tenant against the rates. The tenant is the person 
who primarily pays them, but the landlord has undertaken to indemnify him soll 
them, and I do not myself think that you can draw a difference between the 2 rd 
“payable by’’ and ‘“‘liable to indemnify against.’’ The material contract was ‘ de 
before the commencement of the Act of 1928, and the rent was inclusive ae ; 
because the landlord undertook to indemnify the tenant against them >) ae 

By s. 73 (1) the legislature are giving this benefit of 75 per Rents reduction to 


C2 


if 
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the occupying tenant. If the occupying tenant was left still liable to pay on the 
supposition that the landlord was to pay 100 per cent., the benefit would have 
been granted, not to the occupying tenant, but to the landlord. Acting under that 
section, the plaintiffs, who paid the 25 per cent., but whose contract with the 
defendants was fixed on the assumption that the rate was 100 per cent., claimed 
from them the payment of the 75 per cent., so that they might reap the benefit of 
the de-rating. That issue was fought in the court below, and Fryuay, J., decided 
that the defendants were liable to pay the plaintiffs 75 per cent., and there is no 
appeal before us in respect of that order. 

The appeal before us arises in this way. The defendants were tenants of the 
third party. The third party were to pay a rent of £285 by equal quarterly pay- 
ments, and also the further rent by way of rates of £291 15s. 11d. They were to 


pay the rent without any deduction, and then comes this provision, which is the 
one upon which this case turns: 


‘Also that he, the lessor [the third party], will pay the rent reserved by and 
observe the covenants contained in the lease under which he holds the demised 
premises and keep the lessees [the defendants] indemnified against the same 
and against all rates and taxes and outgoings whatsoever which now are or 
hereafter may become payable in respect of the demised premises.”’ 


The defendants, who have been held liable to pay £98 to their tenant because of 
the provisions of s. 73 of the Local Government Act, 1929, now say to their land- 
lord, the third party: ‘‘The £98 is an outgoing against which you have to indemnify 
me.’ It is an outgoing which hereafter becomes payable in respect of the demised 
premises. The learned judge has held that the defendants’ contention is right, and 
the matter now comes on appeal before us. 

I think it is clear that s. 73 does not apply in this case, because it only applies 
to a case where rates in respect of an industrial hereditament occupied by a tenant 
are payable by the landlord, and the defendants are not in occupation of an indus- 
trial hereditament. A landlord is not in occupation of the premises which he has 
leased to a tenant, and the defendants have let these premises to an occupying 
tenant. We may, as a matter of fact, leave s. 73 out of consideration, except 
in so far as to explain what is the £98 for which the defendants have sued the 
third party. The question then is whether that sum, the nature of which I have 
already explained, is an outgoing in respect of the demised premises? To state 
accurately what it is, I think it is a sum which has had to be paid by the defendants 
to the sub-tenant, because the demised premises have been relieved of rates, for 
the rent payable to the lessee by the sub-lessee had been fixed on the assumption 
that full rates would have to be paid. The first question that occurs to me is this: 
Is this sum an outgoing at all? Is it not merely a balance transaction, a trans- 
action which, when looked at, is not an outgoing? As I understand the position, 
it is this. It is anticipated that £100 will have to be paid on the premises by way 
of rates, and the landlord says: ‘‘Well, there is £100 to be paid. I will relieve you 
of that expense if you make the rent £100 higher.’’ Then comes the statute which 
turns the £100 into £25, whereupon the matter is rectified by Parliament by saying 
to the landlord: ‘‘You made your rent £200 on the assumption that you were to 
pay £100 rates, but if you are not going to pay £100, but only £25, the rent will 
have to be reduced by £75.’’ In that state of things, the payment of £75 by the 
tenant to the sub-tenant is not an outgoing. It is a balance transaction—£100 one 
way, £100 the other, £50 one way, £50 the other—and I do not think the phrase 
“‘outgoing”’ is at all appropriate to such a transaction. 

Secondly, the covenant is to indemnify against an outgoing payable in respect 
of the demised premises; and with the best consideration I can give to the matter 
I think this payment is not in respect of the demised premises, but in respect of 
the demise of those premises by the defendants, which seems to me to be quite a 
different thing, and that this sum has become payable because of the particular 
lease which the defendants have made and the particular person to whom they have 
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made it. On those two grounds—(i) that I do not think it is an outgoing at all; 
(ii) that, if it is an outgoing, it is not an outgoing in respect of the demised 
premises—and on the further ground (iii) that, having regard to the language of 
s. 73, I do not think Parliament considered going beyond the actual tenant of the 
premises and his landlord, and did not contemplate following the matter back to 
another landlord and another landlord till at last you come to the head landlord, I 
come to the conclusion that the third party was right in his contention that he was 
not liable to pay to the defendants the sum that they had become liable to pay to 
the plaintiffs. Accordingly, the order made against the third party must be set 
aside, and the third party must have judgment against the defendants with costs. 


GREER, L.J.—I am of the same opinion. The learned judge has ordered the 
third party to pay to the defendants by way of indemnity a sum of £98 17s. 8d., 
and made a declaration of indemnity in the terms of the statement of claim by the 
defendants against the third party, which I need not cite, on the ground that the 
defendants were entitled to that relief under a covenant contained in the lease of 
certain premises in Hackney which are described as a floor consisting of a workshop 
and offices. The lease is dated Dec. 31, 1927, and it is described as a lease for 
seven-and-a-quarter years of ‘‘all that large room offices and workshop on and 
consisting of the first floor of the building’’ described in the plan. And the rent 
is to be £285, payable by equal quarterly payments on the usual quarter days, and 
also the further rent by way of rates of £291 15s. 1ld. It seems to me that the 
division of the rent in that way does not make any material difference to the 
question we have to determine. The question is the same as if the rent had been 
stated in one sum with an undertaking by the lessor to indemnify the lessee. The 
lease covenants for 


“the clear yearly rent of £285 by equal quarterly payments on the usual 
quarter days, without any deduction or abatement thereof except the land- 
lord’s property tax.’’ 


Later in the conveyance is the covenant which has to be interpreted for the purposes 
of this appeal and applied to the facts of this case. It is in these terms: 


ae 


. . and also that the lessor will pay the rent reserved by and observe the 
covenants contained in the lease under which he holds the demised premises 
and keep the lessees indemnified against the same and against all rates and 
taxes and outgoings whatsoever which now are or hereafter may become payable 
in respect of the demised premises.”’ 


Now, I think on the same date there was a sub-lease by the defendants to the 
assignees of the plaintiffs in the action at a rent of £850 per annum, with a similar 
covenant to indemnify against the payment of rates. That was the position of 
affairs when was passed the Act of 1928 which granted relief in respect of the rates 
to industrial hereditaments. There is no question but that the premises we are 
considering in this case constitute an industrial hereditament, and, therefore, so 
far as this case is concerned, it is common ground that the defendants’ tenants, 
the plaintiffs, were entitled to relief in respect of three-quarters of their rates. 
But it occurred to the legislature that, though in the Act of 1928 they intended that 
the benefit of the de-rating should go to the person carrying on the business in the 
industrial hereditament, there might be terms in leases which, instead of letting 
him have the benefit intended by Parliament, would give the benefit to his landlord. 
To prevent that happening, s. 73 of the Act of 1929 was passed. I regard that as 
a section intended to leave the lessor of an industrial hereditament in exactly the 
same position as he was in before the Act of 1928 was passed—that is to say, that, 
instead of paying the rates which he had to pay at the time he entered into the 
lease, he paid a lesser sum as rates and the difference to his tenant. The effect of 
this is that, notwithstanding the terms of the lease between the occupier of the 
industrial hereditament and his immediate landlord, the benefit of the de-ratin 

goes to the occupier and is prevented from going to the landlord. : 
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But to me it is quite clear, though counsel contends the contrary, that the 
position of the immediate landlord of the industrial hereditament is, by this section, 
made no worse than it was before the Act was passed. I am satisfied that, in those 
circumstances, it would be a misuse of words to describe the allowance which he 
has to make to his tenant, so as to prevent him (the landlord) getting the benefit of 
de-rating as an outgoing which he is incurring under the lease which he has with 
his own landlord. It seems to me it is not an outgoing at all. An outgoing means 
some expense that the tenant was put to. It may be by reason of a new Act of 
Parliament, but it must be in essence an expense that he is put to. The mere fact 
that, in order to maintain him in the same position as he was before, a provision 
is contained in an Act that what he got on the swings he shall lose on the round- 
abouts, if I may put it in that way, does not amount to providing for any outgoing 
on his part within the meaning of the covenant in his lease. It may be a piece of 
good luck for the head landlord that by reason of the legislation he is put in a 
better position than he was before, but that does not avail his tenant unless his 
tenant is able to show that the statute has imposed upon him by way of outgoing 
an expense which he had not to bear before the Act was passed. Tor these reasons 
I agree with my Lord that this appeal should be allowed and the order made in 
the terms my Lord mentioned. I also agree with the observations made by my 
Lord in reference to the order as regards costs. 


SLESSER, L.J.—I agree for several reasons that the third party should succeed 
in this appeal. It is clear, I think, that when the lease of Dec. 81, 1927, put upon 
the third party an obligation to indemnify in respect of outgoings payable in respect 
of demised premises, the words ‘‘outgoings payable’ there referred to some expense 
to which the lessee was put in respect of the demised premises. As BramMwett, B., 
said in Crosse v. Raw (1) (L.R. 9 Exch. at p. 212): 

“It [the outgoing] would certainly be something which had gone out, an 

expense which he had been at in respect of the premises, and it would have 

been an expense imposed upon him.”’ 
For the reasons stated by my Lord, I think it is clear that here there was no 
expense so imposed upon him by reason of the provisions of s. 73 of the Local 
Government Act, 1929, in respect of relief of rates which had been given to his 
sub-tenant. 

My second reason for thinking that the defendants cannot avail themselves of 
this language is this. It is said that the outgoings are payable in respect of the 
‘demised premises. In my view, the payments which were made here, which under 
s. 73 it is said the sub-lessee is entitled to recoup from his sub-lessor, were made 
in respect of the occupation and user of a certain hereditament. In s. 68 (1) of the 
Local Government Act, 1929, relief is given in respect of an industrial hereditament 
shown as being occupied and used wholly for industrial purposes as there stated. 
It is true that the lease and the sub-lease here speak of a workshop. It does not 
follow, merely because it is a workshop, that it is a fit subject for relief of rates 
within the meaning of the Act of 1929 or the Act of 1928, and, therefore, it is clear 
that it is because it is occupied and used in the manner there contemplated that 
the relief is given. I agree with my Lord that in those circumstances the outgoing 
must be payable in respect of the demise, in respect of not only the occupation, but 
also of the user, of the demised premises, and not only in respect of the demised 
premises as such, which might have been used for a different purpose, and so would 
not have obtained relief. 

Speaking for myself, in addition to those two reasons, both of which are sufficient 
to justify this appeal, I think that it is at least arguable that this case ought never 
to have been held to have fallen within s. 73 at all. That point was not clearly 
before us. The notice of appeal does not raise it, and I certainly should not decide 
this case in favour of the third party upon that ground; but, in considering what is 
the meaning of the word ‘‘outgoing,’’ which must, I think, mean an outgoing that 
someone is legally liable to pay, I do want to keep open for myself this question. 
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Section 73 speaks of the rates payable by the landlord and later on speaks of 
allowing as 
‘‘deduction from his rent a sum equal to the difference between every amount 
payable by the landlord by way of those rates, after deducting any allowance, 
commission, abatement, or deduction granted to him by the rating 
authority ...”’ 


That language does, in my view, appear to point to some payment which the land- 
lord has, by agreement or otherwise, contracted to pay, and, though I have no 
doubt that the intention of the legislature was to cover cases where the tenant was 
to pay and the landlord was to indemnify against the payment, it is by no means 
clear to my mind that s. 73 has succeeded in covering the present case. In the 
present case the original obligation to pay is upon the tenant. The obligation upon 
the landlord is to indemnify the tenant for the payment of the rates. But, as I 
say, I do not base my decision on that ground. It would not be an outgoing in 
any view, because there would have been no obligation on the lessee, under the 
lease of Dec. 31, 1927, to have paid it or allowed a deduction by way of rates, 
because there would have been that sum, under any argument, payable by the 
landlord. That point, however, was not very clearly contested in the court below, 
and the parties have accepted the position that s. 73 does apply. I think the 
matter may have to be considered one day. 

Appeal allowed. 


Solicitors: Cooper, Blake, Fettes, Roche, & Wade; Harris, Chetham, & Cohen. 
[Reported by E. J. M. Cuapuin, Esq., Barrister-at-Law.] 


BLAKEY v. PENDLEBURY (A BANKRUPT) PROPERTY 
TRUSTEES 


[Court or Appran (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), May 
6, 7, June 8, 1931} 


[Reported [1931] 2 Ch. 255; 100 L.J.Ch. 399; 145 L.T. 524; 
47 T.L.R. 503; [1931] B. & C.R. 29] 


Bankruptcy—Property available for distribution—Debts “growing due’’—Future 
payments under hire-purchase agreements—Bankruptcy Act, 1914 (4 € 5 
Geo. 5, c. 59), s. 88 (c). 

At the commencement of the bankrupt’s bankruptcy he had a right to receive 
a number of monthly sums which became payable thereafter under hire- 
purchase agreements entered into between him and hirers so long as the hirer 
in each case should see fit to continue the hiring. 

Held: these monthly sums were debts ‘‘growing due’’ within the exception 
in the proviso to s. 88 (c) of the Bankruptcy Act, 1914, and so were property 
of the bankrupt divisible among his creditors. 

Per Romer, L.J.: The words ‘‘growing due’’ bring within the exception in 
the proviso sums which are payable on a contingency, that is to say, sums that 
are not at present debts at all, but which in a certai 
into debts. 


Re Fastnedge, Hx parte Kemp (1) (1874), 9 Ch. App. 383, distinguished. 


Notes. Considered: Jatham v. Goldsbury, [1933] All E.R.Rep. 565. 
As to property available for distribution in a bankruptcy, see 2 Hanspury’s Laws 
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(8rd Edn.) 404 et seq., and for cases see 5 Diarsr 630 et seq. For Bankruptcy Act, 
1914, see 2 Hauspury’s Srarures (2nd Edn.) 821. 


Cases referred to: 


(1) Re Fastnedge, Ex parte Kemp (1874), 9 Ch. App. 883; 43 L.J.Bey. 50; 30 
L.T. 109; 22 W.R. 462, L.J.; 5 Digest 802, 6856. 

(2) Helby v. Matthews, [1895] A.C. 471; 64 L.J.Q.B. 465; 72 L.T. 841; 60 J.P. 
20; 43 W.R. 561; 11 T.L.R. 446; 11 R. 232, H.L.; 3 Digest 93, 245. 

(3) Tailby v. Official Receiver (1888), 13 App. Cas. 523; 58 L.J.Q.B. 75; 60 L.T. 
162; 37 W.R. 513; 4 T.L.R. 726, H.L.; 5 Digest 697, 6128. 

(4) Re Davis, Ex parte Rawlings v. Pipe (1888), 60 L.T. 157; 87 W.R. 142; on 
appeal, 22 Q.B.D. 193; 37 W.R. 208, C.A.; 5 Digest 775, 6663. 

(5) Re Isaacson, Ex parte Mason, [1895] 1 Q.B. 333; 64 L.J.Q.B. 191; 71 L.T. 
812; 48 W.R, 278; 11 T.L.R. 101; 89 Sol. Jo. 169; 2 Mans. 11; 14 R. 41, 
C.A.; 3 Digest 97, 261. 


Appeal by the trustees of the property of one Pendlebury, a bankrupt, from an 
order of the Vice-Chancellor of Lancaster Chancery Court. 

The bankrupt had traded as Pendlebury & Co., and between February, 1929, and 
February, 1930, he entered into twenty-seven agreements with the Gresham 
Guarantee Co., by which, in consideration of advances to him by the Gresham 
company, he agreed to deposit the hire-purchase agreements specified in the 
schedules to each of the twenty-seven agreements and on demand to assign to that 
company or its nominees the benefit of the hire-purchase agreements and to stand 
possessed of that company’s rights under such agreements in trust for that com- 
pany until the transfer to that company of the agreements. On March 18, 1930, 
the Gresham company assigned the benefit of the twenty-seven agreements to the 
plaintiff, and appointed him as its nominee. The hire-purchase agreements were 
for the hire and purchase of pianos, and provided for payment by the hirer of £4 at 
the date of the agreement, and thereafter £1 a month, payable in advance, until 
the piano was paid for, when it became the property of the hirer. No notice of 
the assignment of March 18, 1930, was given by the plaintiff or the Gresham com- 
pany to the hirers of the pianos. On July 23, 1930, Pendlebury was adjudicated 
bankrupt. 

The plaintiff, James Blakey, claimed (i) a declaration that by virtue of twenty- 
seven agreements (hereinafter referred to as the traders’ agreements) entered into 
between the Gresham Guarantee Co. and the bankrupt, which had been assigned 
to the plaintiff on March 18, 1930, he was entitled to have the benefit of the hire- 
purchase agreements specified in the schedules to the traders’ agreements, so far 
as the same were legally assignable, assigned to him as assignee and/or nominee 
of the Gresham Guarantee Co. absolutely, or, in the alternative, by way of security 
for all moneys advanced by the Gresham Co. to Pendlebury, and that until such 
hire-purchase agreements should be transferred to the plaintiff they were held in 
trust for the plaintiff as such assignee and/or nominee absolutely or in the alter- 
native by way of security; (ii) that the defendants might be ordered to assign to 
the plaintiff as such assignee or nominee the benefit of the hire-purchase agree- 
ments, so far as the same were legally assignable pursuant to the traders’ agree- 
ments, and, if and so far as necessary, specific performance of such agreements; (iii) 
a declaration that all moneys already collected or received, or thereafter to be 
collected or received, by the defendants under the hire-purchase agreements were 
and should be held by them in trust for the plaintiff as such assignee or nominee; 
(iv) payment of all such moneys collected or received. 

The defendants, trustees in the bankruptcy, contended that the moneys pay- 
able under the hire-purchase agreements were in the possession, order, or dis- 
position of the bankrupt within s. 38 (c) of the Bankruptcy Act, 1914, as ‘being 
“‘debts due or growing due to the bankrupt in the course of his trade or business 
within the exception in the proviso to that paragraph. The Vice-Chancellor held 
that the sums payable under the hire-purchase agreements were, not debts, but 
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contingent claims which might or might not end in becoming debts. The Vice- 
Chancellor gave judgment for the plaintiff, and the trustees appealed. 


Sir Herbert Cunliffe, K.C., and W. Taylor for the trustees. 
Cyril Atkinson, K.C., and Allan Walmsley for the plaintiff. 
Cur. adv. vult. 


June 8. The following judgments were read. 


LORD HANWORTH, M.R.—This is an appeal from a decision of the Vice- 
Chancellor given on Feb. 5, 1931, whereby he made the declaration asked for by 
the plaintiff in the statement of claim. 

The question to be determined is whether the interests of the Gresham Guarantee 
Co. in the hire-purchase agreements entered into between the bankrupt and a 
number of his customers, of which interests the plaintiff is the assignee, have 
passed to the plaintiff, or whether they fall within s. 38 (c) of the Bankruptcy Act, 
1914, and are part of the bankrupt’s property divisible among his creditors. The 
words in the subsection which, it is argued, intercept the interests are those of 
the proviso : 

“Provided that things in action other than debts due or growing due to the 

bankrupt in the course of his trade or business shall not be deemed goods 

within the meaning of this section.”’ 





Do the words ‘‘debts due or growing due”’ bring back these interests so as to 
include them in the goods of the bankrupt in the order or disposition of the bank- 
rupt in his trade or business? It has been decided in Helby v. Matthews (2) that 
a hiring agreement drawn in the form which was in substance the form used by 
the bankrupt in his business does not involve or contain any legal obligation on the 
part of the hirer to buy the goods lent to him, and there is no agreement to buy. 
The hirer has an option either to return the goods or to pay in advance for the time 
he keeps them in his possession with a right to terminate the hiring and option at 
any time. As Lorp Herscuetu said ({1895] A.C. at p. 476): 


“I cannot think that an agreement to buy if he does not change his mind is 
an agreement to buy at all in the eye of the law.” 


If there is no agreement in law, there is no debt due or accruing due, for the pay- 
ments are to be made in advance if the hiring is to be continued. It was held by 
Metsu, L.J., in Re Fastnedge, Ex parte Kemp (1), that so-called debts which 
were only contingent at the commencement of the bankruptey did not fall within 
the expression ‘‘debts due to [the bankrupt] in the course of his business’’ within 
s. 15 (5) of the Bankruptey Act, 1869, which was the Act then in force, and which 
the lord justice had to interpret. It is largely upon the principle embodied in that 
case that the Vice-Chancellor based his judgment and the case must, therefore, be 
examined with care. 

It will be observed that the terms of sub-s. (5) of s. 15 are not the same as those 
of s. 88 (c) of the Act of 1914, with which we have to deal; ‘‘other than debts due 
to him in the course of his trade or business’’ were its words. There was no addition 
of “‘or growing due."’ Those words were first inserted in the corresponding section, 


s. 44, of the Bankruptcy Act, 1883. Metsu, L.J., in the course of his jud t 
said (9 Ch. App. at p. 888): Juagmen 


“It is impossible that acceptances payable in futuro, or bills of exchange 


receivable in futuro, were intended to be excluded from the list of debts due 
to, or by, a bankrupt.’ 


Thus, the judgment must be based on the fact that the debts in that case were 
contingent only. It was uncertain whether they would mature into debts at all 
But so-called ‘‘debts’’ payable in futuro were, in the opinion of the lo stice, 
within the narrower terms of the then Bankruptey Act: 
Ch. App. at p. 390), where he points out that the section i 
the ordinary course of busines 
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terms of credit to their debtors, and that this, being known to their creditors, pro- 
cures them credit also, the result being, that a debt, although its due date for 
payment is postponed, must be treated as within the term ‘‘debts due in the course 
of his trade or business.’’ The present Bankruptcy Act maintains the phrase as 
altered by the Act of 1888, and some additional effect beyond that attributed by 
Metsu, L.J., to ‘‘debts due to him in the course of his trade or business’? must 
belong to the words ‘“‘growing due.’’ They are not required to cover a debt 
debitum in presenti solvendum in futuro. 

The word ‘‘debt’’ seems to connote a contractual liability as between debtor and 
creditor, but “‘growing due’’ is not an apt expression to cover a debt which is 
already a contractual obligation, though the due date for payment has not yet been 
reached. It seems to intend something that in the course of the trade or business 
will ripen into a debt, though not a debt, and only in an inchoate state, at the 
commencement of the bankruptcy. If this be the true interpretation of s. 38 (ce), 
it would seem that, although under the hiring agreement there was no engagement 
to hire for any particular time, and payment was to be made in advance for each 
continuation of the hiring, yet there was a relation between the bankrupt and hirer 
out of which a debt might grow. In Tailby v. Official Receiver (3) the House of 
Lords held that an assignment of future book debts, though not limited to book 
debts in any particular business, was sufficiently defined,-and passed the equitable 
interest in book debts incurred after the assignment, whether in the business carried 
on by the mortgagor at the time of the assignment or in any other business. Lorp 
Herscuett states the question decided in the case to be this (13 App. Cas. at 
p. 527): 


“‘Whether an assignment by way of security of certain book debts not existing 
at the time of the assignment was valid.”’ 


The word ‘‘debt’’ is thus used, not of an existing contractual liability, but of some- 
thing which is to mature in the future, and which, as Lorp Warson said (13 
App. Cas. at p. 533) : 


‘ton its coming into existence, it shall answer the description in the assignment 
or, in other words, that it shall be capable of being identified as the thing, or 
one of the very things assigned.”’ 


In Re Davis, Ex parte Rawlings (4) Cave, J., held that debts due under a hire- 
purchase agreement which had been assigned, but of which no notice had been 
given to the hirer, were in the order or disposition of the bankrupt. 

It is said that in the present case there was no assignment of debts of any kind, 
because there were no debts properly so called accruing due under the hiring 
agreement, for there was no engagement on the part of the hirer to continue the 
hiring, and it was only continued if and when the payment of the hire or rent due 
had been made in advance—that the assignment, therefore, was only of the con- 
tractual and proprietary rights independently of the subject-matter of the hiring 
agreements—rights which are separate from the piano as in Re Isaacson, Ex parte 
Mason (5). This argument appears to give too narrow a construction to the sub- 
section and to overlook the commercial sense attributable to the words we have 
to construe as demonstrated in Tailby v. Official Receiver (3). The opinion that I 
have expressed renders it unnecessary to consider the questions argued upon s. 43. 

The appeal must be allowed with costs here and below and the order of the 
Vice-Chancellor must be discharged. In lieu thereof, an order must be made upon 
the counter-claim for delivery-up of the agreements specified in the statement of 
claim to the trustees. 





LAWRENCE, L.J.—The first and main question in this appeal is whether the 
monthly payments becoming due and payable after the commencement of the 
bankruptcy under certain hire-purchase agreements entered into before the bank- 
ruptcy were debts growing due to the bankrupt in the course of his trade or 
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business at the commencement of the bankruptcy within the meaning of s. 38 of 
the Bankruptcy Act, 1914. ; 

The bankrupt was a piano dealer, and in the course of his business entered into 
numerous hire-purchase agreements with his customers. Under each of these agree- 
ments (which were all in the same form) the bankrupt agreed to let on hire to the 
hirer a specified piano and the hirer agreed (inter alia) to pay to the bankrupt a 
sum of £4 down and thereafter a sum of £1 per month in advance so long as the 
hirer saw fit to continue the hiring, and the bankrupt agreed that, if the hirer 
should punctually pay the sum of £68 5s. in manner aforesaid, the piano should 
become the property of the hirer, but that unless and until the full sum of £68 5s. 
had been paid the piano should be and continue to be the sole property of the 
bankrupt. The present case is concerned with the hire of £1 per month, payable 
after the commencement of the bankruptcy under such of the hire-purchase agree- 
ments as were current at that date. 

The bankrupt deposited about 200 of his hire-purchase agreements with the 
Gresham Guarantee Co. to secure advances made to him by that company and 
entered into twenty-seven covering agreements (therein and hereafter called 
traders’ agreements). These traders’ agreements were all in the same form, and 
by each of them the bankrupt agreed to deposit with the company certain specified 
hire-purchase agreements and to assign to the company or its nominees the full 
benefit of such agreements so far as the same were legally assignable, and further 
agreed that until such agreements should be transferred to the company or its 
nominees he should stand possessed of his rights thereunder in trust for the com- 
pany. Each of the traders’ agreements contained a provision that the chattels, 
the subject-matter of the hire-purchase agreements, were not intended to be 
assigned, but the ownership thereof should remain in the bankrupt until the hirer 
had exercised his option of purchase. On March 18, 1930, the Gresham Guarantee 
Co. assigned to the plaintiff the full benefit of the twenty-seven traders’ agreements 
and the rights of the Gresham Guarantee Co. thereunder. Neither the Gresham 
Guarantee Co. nor the plaintiff gave notice of the traders’ agreements or of the 
assignment of March 18, 1930, to the hirers of the pianos, and it is not disputed 
that all sums which had become due and payable under the hire-purchase agree- 
ments before the commencement of the bankruptcy (as well as all monthly sums 
thereafter to become due and payable thereunder if such last-mentioned sums 
should be held to be ‘‘debts growing due”’ to the bankrupt in the course of his trade 
or business within the meaning of s. 38) were at the commencement of the bank- 
ruptey in the possession, order or disposition of the bankrupt in his trade or 
business by the consent and permission of the true owner in such circumstances 
that he was the reputed owner thereof, The learned Vice-Chancellor held that as 
under the hire-purchase agreements there was no legal obligation to buy pianos 
(Helby v. Matthews (2)), and as the hiring could be determined at any time, the 
agreement to pay the monthly hire of £1 only created contingent claims, and, 
consequently, that all sums becoming due and payable in respect of hire after the 
commencement of the bankruptcy were neither debts due nor debts growing due 
within s. 88 (c). This decision was based upon the judgment of Metrisn, L.J., in 
Re Fastnedge, Ex parte Kemp (1). In that case (which was decided when the 
Bankruptcy Act, 1869, was in force) it was held that, although the expression 
‘debts due”’ in s. 15 (5) of the Act was not confined to debts presently payable, 
yet it did not include debts which were only contingent at the commencement of 
the bankruptcy, such as the moneys retained by bankers against acceptances for 
which they had given marginal notes. In the Bankruptey Act, 1888, the expression 
‘debts due, &c.,’’ was expanded into ‘‘debts due and growing due, &e.,’’ and this 
latter expression was repeated in s. 38 of the Bankruptcy Act, 1914. 

The Vice-Chancellor has, in my judgment, given too narrow a meaning to the 
words growing due’’ added by the legislature since Ex parte Kemp (1) was 
decided. If, as the Vice-Chancellor has held, these added words were limited 
to debts due, but not presently payable, their insertion in the subsequent Acts 
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would not have effected any expansion of the previous expression ‘‘debts due,"’ as 
interpreted by the court, and would have rendered their addition otiose. In my 
judgment, the words ‘‘growing due’’ were added by the legislature to meet such 
cases as Kx parte Kemp (1) and the present case, and the added words ought not 
to be construed so as to exclude the monthly hire becoming due under the hire- 
purchase agreements after the commencement of the bankruptcy. All the monthly 
payments in question became and will become due and payable under agreements 
entered into by the bankrupt in the ordinary course of his business before the 
commencement of his bankruptey. Each agreement, although determinable by 
the hirer at any time, created at the time it was entered into an obligation on the 
part of the hirer to make the monthly payments thereunder so long as he retained 
the piano and did not put an end to the agreement. ‘Therefore, all payments 
becoming due and payable after the commencement of the bankruptcy under an 
agreement in force at the date of the commencement of the bankruptcy may 
properly be termed debts ‘‘growing due’’ to the bankrupt within the meaning of 
s. 88 (c). Such debts, when they mature, could only be recovered under the agree- 
ment out of which they may be said to have grown. The fact that some of the 
payments covered by the agreement may never ripen into debts does not, in my 
opinion, prevent those which do eventually so ripen from being debts which have 
grown due to the bankrupt in the course of his business. All the monthly pay- 
ments under the hire-purchase agreements come directly within the mischief 
aimed at by s. 88 (c) of the Act of 1914; they are payments which a trader in good 
credit does not usually pledge or part with, and are, therefore, very likely to 
procure the bankrupt credit from the manufacturers of the pianos which he 
purchases and from other persons: see Hx parte Kemp (1) (9 Ch. App. at p. 389). 
In these circumstances I am of opinion that such payments are included in the 
expression of ‘‘debts growing due,”’ &c., in s. 38. I am confirmed in this view by 
the use of the expression ‘‘debts growing due under specified contracts’ in the 
proviso to s. 43, and of the expression ‘‘book debts growing due’’ in s. 55 (1), in 
both of which sections I think it is fairly plain that those expressions were intended 
to cover such payments as the monthly hire becoming due and payable under the 
hire-purchase agreements in the present case. 

Having reached the conclusion that the trustees are right on their first and main 
contention, it becomes unnecessary to consider their second point under s. 43 on 
which I prefer not to express any opinion. I agree, therefore, that this appeal 
succeeds with the consequences indicated by the Master of the Rolls. 


ROMER, L.J.—At the commencement of Pendlebury’s bankruptcy his right to 


receive the monthly sums thereafter payable in advance under each hire-purchase 


agreement so long as the hirer should see fit to continue the hiring was a thing in 
action which must be deemed to have been in his possession, order, or disposition, 
in his trade or business, by the consent and permission of the true owner. For 
Pendlebury had by the trade agreements agreed to assign to the plaintiff's assignors 
the full benefit of the hire-purchase agreements, and neither the plaintiffs nor their 
assignors had given notice of their equitable title to the sums in question. But 
such things in action are not goods within the meaning of s. 38 (c) of the Bank- 
ruptey Act unless they are ‘‘debts due or growing due to the bankrupt in the course 
of his trade or business.’’ The learned Vice-Chancellor held that they were not 
debts at all, being neither due nor payable at the commencement of the bankruptcy. 
That they were not at that date debts properly so called must, of course, be con- 
ceded. It is also quite clear that they were not then due. The question to be 
decided on this appeal, however, is whether they were not ‘‘debts growing due”’ 
within the meaning of the section. =n 
In order to construe the section it is, I think, permissible to consider the mischief 
that the legislature had in view when enacting it. Under gs. 15 (5) of the Bank- 


‘ ruptey Act, 1869, the only things in action that could be deemed goods and chattels 


for the purposes of the subsection were debts due to the bankrupt in the course of 
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his trade or business. The meaning to be attributed to these words was considered 
by Mruisu, L.J., in Re Fastnedge, Ex parte Kemp (1). He held that the words 
covered not only debts presently payable, but debts that, though presently due, 
were not payable until a future date. But he held, further, that the words did not 
include sums that might never become payable at all. Such sums, he said, were 
not debts properly speaking. That the lord justice put the proper construction 
upon the words of the section no one, so far as I know, has ever doubted. But it 
is permissible to doubt whether the legislature would have excluded such sums 
from the order and disposition section had its attention been drawn to the matter. 
Where, as in the present case, a trader having the practically, though not legally, 
certain prospect of receiving large sums in the future, assigns such sums to another, 
but is allowed by this third party to remain in ostensible possession of them, it is 
just as probable that credit will be given to the trader on the strength of such 
possession as would be done if the sums were legally due though not immediately 
payable. In the present Act (as in the Act of 1883) the legislature has added the 
words ‘‘or growing due.’’ There must have been some good reason for this. 
Ex parte Kemp (1) was decided in the year 1874, and it was quite unnecessary to 
add the words ‘‘or growing due’’ for the purpose of giving in 1883 legislative affir- 
mation of the correctness of Mrtiisn, L.J.’s decision. Nor would the words be 
those that one would expect to be chosen for the purpose if that had been the 
legislature’s intention. The lord justice had held that the exception to the proviso 
to s. 15 (5) of the Act of 1869 did not include merely debts presently payable, but 
included also those payable in the future. If all that was intended by the altera- 
tion was to make this more clear, I should have expected the legislature to sub- 
stitute for the phrase ‘‘debts due’’ the phrase ‘‘debts payable or growing payable.” 

For myself, I prefer to think that the new phrase was intended to include 
something that was not included in the old one, and that the words ‘‘or growing 
due’’ bring within the exception to the proviso sums which are payable on a 
contingency, that is to say, sums that are not at present debts at all, but which 
in a certain contingency may grow into debts. Such a use of the word ‘‘debts”’ 
is not uncommon in bankruptcy legislation. In s. 30 (3) the phrase ‘‘all debts 
and liabilities, present or future, certain or contingent”’ is used. In s. 48 (1), too, 
is to be found the expression ‘‘existing or future book debts.’’ The ambit of this 
last-mentioned subsection was a matter of argument before us, but does not need 
to be decided in the view that I take of s. 88. It is, however, to be observed that 
there is some ground for thinking that the phrase in the proviso to the subsection, 
‘debts growing due under specified contracts,’’ would include not only debts 
properly so called, but also what are called in the subsection ‘“‘future debts.”” But, 
whether this be so or not, I am of opinion that the sums which we have to deal 
with in the present case were ‘‘debts growing due’’ at the commencement of 
Pendlebury’s bankruptcy, and that this appeal should be allowed with the conse- 
quences indicated by the Master of the Rolls. 


Appeal allowed. 
Solicitors : Vizard, Oldham, Crowder, & Cash. for William Furness, Manchester; 
Linklaters & Paines, for James Chapman & Co., Manchester. 


[Reported by G. P. Lanaworrny, Eisq., Barrister-at-Law.] 
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PROPRIETARY ARTICLES TRADE ASSOCIATION AND 
OTHERS v. ATTORNEY-GENERAL OF CANADA AND OTHERS 


[Privy Councm (Lord Blanesburgh, Lord Merrivale, Lord Atkin, Lord Russell 
and Lord Macmillan), May 29, 30, June 2, 3, 5, 1930, January 29, 1931} 


[Reported [1931] A.C. 310; 100 L.J.P.C. 84; 144 L.T. 577; 
47 T.L.R. 250] 

Canada—Dominion and provincial legislation—Power of Dominion Parliament to 
legislate—Enactment that operation of commercial combine a criminal 
offence—Criminal Code (R.S.Can. 1927, ¢. 36), s. 498—Combines Investiga- 
tion Act (R.S.Can. 1927, c. 26)—British North America Act, 1867 (30 & 31 
Vict., c. 3), ss. 91, 92. 

The accepted canon of construction of ss. 91 and 92 of the British North 
America Act, 1867, which prescribe the legislative powers of the Parliament of 
the Dominion of Canada and those of the provincial legislatures, is that the 
general powers of legislation for the peace, order and good government of 
Canada are committed to the Dominion Parliament although they are subject 
to the exclusive powers of legislation committed to the provincial legislatures 
and enumerated in s. 92. But the provincial legislatures are themselves quali- 
fied in respect of the classes of subject enumerated in s. 91 as particular 
instances of the general powers assigned to the Dominion. Any matter coming 
within any of those particular classes of subjects is not to be deemed to come 
within the classes of matters assigned to the provincial legislatures. 

The Combines Investigation Act (R.S.Can., 1927, ce. 26) enacted, by s. 32: 
“‘Rvery one is guilty of an indictable offence and liable to a penalty . . . who 
is a party or privy to or knowingly assists in the formation or operation of a 
combine within the meaning of this Act.” By s. 2 ‘‘combines’’ were defined 
as combines ‘“‘which have operated or are likely to operate to the detriment or 
against the interest of the public...” By ss. 29 to 31 power was given to the 
Governor in Council to reduce customs duties and to revoke licences where the 
duties were used to facilitate a combine or when the holder of a patent used it 
so as unduly to limit the manufacture or enhance the price of any article. 
The Criminal Code (R.S.Can., 1927, c. 36) provided by s. 498 that every one 

was guilty of an indictable offence, and liable to a fine or imprisonment, who 

conspired, combined, agreed, or arranged with any other person or company 
unduly to limit transportation facilities in any commodity, or restrain com- 
merce, or unduly lessen manufacturing, or unduly prevent competition. 

Held: (i) the power of the Parliament of the Dominion of Canada to legis- 
late in all matters coming within the criminal law extended to legislation to 
make new crimes, and, if that Parliament genuinely determined that commer- 
cial activities which could be described as operating or likely to operate to the 
detriment of and against the public interest should be suppressed, there was 
no reason why it should not make them crimes; 

(ii) the power given to reduce customs duties and revoke licences could be 
justified as being reasonably ancillary to the powers given to the Dominion 
Parliament by s. 91 (8) and s. 91 (22) of the British North America Act, 1867, 
to legislate with regard to taxation and patents of invention and discovery ; 

(iii) in those circumstances it was not to the purpose to say that the pro- 
visions of the Acts of 1927 concerned property and civil rights in the province 
or the administration of justice in the province within s. 92 (18) and (14) of 
the British North America Act; 
and, therefore, both the Combines Investigation Act and s. 498 of the Criminal 
Code were intra vires the Dominion Parliament. 

Semble: It was not true to say that the power to regulate trade and com- 
merce given to the Dominion Parliament by s. 91 (2) of the British North 
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America Act, 1867, could be invoked only in furtherance of a general power 
which the Parliament possessed independently of it. 


Notes. Considered: O’Connor v. Waldron, [1934] All E.R.Rep. 281. Applied: 
A.-G. for British Columbia v. A.-G. for Canada, [1937] A.C. 368. Referred to: 
Toronto City Corpn. v. York (Township) and A.-G. for Ontario, {1938} 1 All E.R. 
601; Canadian Federation of Agriculture v. A.-G. for Quebec, [1951] A.C. 179. 

As to the legislative powers of the Dominion Parliament and those of the FE 
provinces, see 5 Hauspury’s Laws (8rd Edn.) 494 et seq.; and for cases see & 
Dicest (Repl.) 705 et seq. For British North America Act, 1867, see 6 Hatspury’s 
Statutes (2nd Edn.) 303. 

Cases referred to: 

(1) Citizens’ Insurance Co. of Canada v. Parsons, Queen Insurance Co. v. Parsons 
(1881), 7 App. Cas. 96; 51 L.J.P.C. 11; 45 L.T. 721, P.C.; 8 Digest (Repl.) 
Meh eats 

(2) John Deere Plow Co., Ltd. v. Wharton and Duck, [1915] A.C. 330; 84 
L.J.P.C. 64; 112 L.T. 183; 31 T.L.R. 85, P.C.; 8 Digest (Repl.) 709, 149. 

(3) Re Board of Commerce Act, 1919, and Combines and Fair Prices Act, 1919, 
[1922] 1 A.C. 191; 91 L.J.P.C. 40; sub nom. A.-G. of Canada v. A.-G. of 
Alberta, etc., and A.-G. of Quebec, 126 L.T. 290; 38 T.L.R. 90, Pe 
8 Digest (Repl.) 704, 123. 

(4) A.-G. for Ontario v. Hamilton Street Rail. Co., [1903] A.C. 524; 72 L.J.P.C. 
105; 89 L.T. 107; 19 T.L.R. 612, P.C.; 8 Digest (Repl.) 730, 249. 


Appeal by special leave from an order of the Supreme Court of Canada on a 
reference by the Governor-General in Council to the Supreme Court of certain 
questions for hearing and consideration pursuant to s. 55 of the Supreme Court Act. 

The questions so referred were: 


‘‘(a) Is the Combines Investigation Act (R.S.Can., 1927, c. 26) ultra vires 
the Parliament of Canada, either in whole or in part, and if so, in what 
particular or particulars or to what extent? (b) Is s. 498 of the Criminal Code 
ultra vires the Parliament of Canada, and, if so, in what particular or particu- 
lars or to what extent?’’ 


Section 2 of the Combines Investigation Act, 1927, defined ‘‘combines”’ as 
“combines which had operated or were likely to operate to the detriment or against 
the interest of the public.’’ The Act provided for inquiries to be held by com- 
missioners whether a combine existed, and armed them with large powers of 
examining books and papers, demanding returns, and summoning witnesses. By 
s. 82 everyone was guilty of an indictable offence and liable to a penalty who was 
a party to or knowingly assisted in the formation or operation of a combine. By 
ss. 29 to 31, entitled ‘‘Remedies,”’ power was given to the Governor in Council to 
reduce customs duties, and to the Exchequer Court to revoke licences where the 
duties were used to facilitate a combine or when the holder of a patent used it so as 
unduly to limit the manufacture or enhance the price of any article. Section 498 
of the Criminal Code made it an indictable offence punishable by fine or imprison- 
ment to be a party to combining with any other to limit unduly the facilities for 
transport in any commodity or to restrain or injure trade or commerce in relation 
to any such commodity. The Supreme Court answered both questions in the 
negative. 

Tilley, K.C., for the appellant association; Tilley, K.C., and Frank Gahan for L 
the appellant, the Attorney-General for Ontario; Geoffrey Lawrence, K.C., and 
Maurice Alexander for the appellant, the Attorney-General for Quebec. 

Rowell, K.C., and Varcoe for the respondent, the Attorney-General for Canada. 


Cur. adv. vult. 
Jan. 29. LORD ATKIN.—This is an appeal from the Supreme Court of Canada 
on a reference by the Governor in Council under s. 55 of the Supreme Court Act. 
The questions submitted to the court were : 
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““(a) Is the Combines Investigation Act (R.S.Can. 1927, c. 26) ultra vires the 
Parliament of Canada either in whole or in part, and if so, in what particular 
or particulars or to what extent? (b) Is s. 498 of the Criminal Code ultra 
vires the Parliament of Canada, and if so, in what particular or particulars or 
to what extent?”’ 


The Supreme Court answered both questions in the negative. The appellants are 
the Proprietary Articles Trade Association, who had been found by a commission 
appointed under the Combines Investigation Act to have been party to a combine 
as defined in the Act, and had been admitted to be heard on the reference under 
s. 55 (4) of the Supreme Court Act. The other appellants are the Attorney-General 
for the province of Quebec and the Attorney-General for the province of Ontario. 
The reference involved important questions of constitutional law within the 
Dominion, and their Lordships have had the assistance of full and able argument 
in which all the numerous relevant authorities were brought to their notice. After 
careful consideration of the arguments and the authorities their Lordships are of 
opinion that the decision of the Supreme Court is right. 

In determining judicially the distribution of legislative powers between the 
Dominion and the provinces.made by the two famous sections, ss. 91 and 92, of the 
British North America Act, 1867, two principles have to be observed. First, 
the accepted canon of construction as to the general effect of the sections must be 
maintained. This is that the general powers of legislation for the peace, order and 
good government of Canada are committed to the Dominion Parliament, though 
they are subject to the exclusive powers of legislation committed to the provincial 
legislatures and enumerated in s. 92. But the provincial powers are themselves 
qualified in respect of the classes of subjects enumerated in s. 91, as particular 
instances of the general powers assigned to the Dominion. Any matter coming 
within any of those particular classes of subjects is not to be deemed to come within 
the classes of matters assigned to the provincial legislatures. This almost repro- 
duces the express words of the sections, and this rule is well settled. The second 
principle to be observed judicially was expressed by the Board in 1881 in Citizens’ 
Insurance Co. v. Parsons (1) (7 App. Cas at p. 109) : 

“it will be a wise course to decide each case which arises as best they can, 

without entering more largely upon an interpretation of the statute than is 

necessary for the decision of the particular question in hand.”’ 
It was re-stated by Hatpane, L.C., in John Deere Plow Co., Ltd. v. Wharton and 
Duck (2) ({1915] A.C. at p. 338): 
“The structure of ss. 91 and 92 and the degree to which the connotation of the 
expressions used overlaps, render it, in their Lordships’ opinion, unwise on this 
or any other occasion to attempt exhaustive definitions of the meaning and 
scope of these expressions. Such definitions, in the case of language used 
under the conditions in which a constitution such as that under consideration 
was framed, must almost certainly miscarry.”’ 
The object is as far as possible to prevent too rigid declarations of the courts from 
interfering with such elasticity as is given in the written constitution. 

With these two principles in mind the present task must be approached. The 
claim of the Dominion is that the Combines Act, 1927, and s. 498 of the Criminal 
Code can be supported as falling within two of the enumerated classes in s. 91, 
namely, (2) the regulation of trade and commerce, and (27) the criminal law, 
except the constitution of courts of criminal jurisdiction, but including the pro- 
cedure in criminal matters. Reliance is also placed on (3) the raising of money 
by any mode or system of taxation, (22) patents of invention and discovery, and on 
the general power of legislating for peace, order and good government. The appel- 
lants, on the other hand, say that the Act and the section of the Code violate the 
exclusive right of the provinces under s. 92 to make laws as to (13) property and 
civil rights in the province, and (14) the administration of justice in the province. 
Both the Act and the section of the Code have a legislative history, which is 
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relevant to the discussion. ‘Their Lordships entertain no doubt that time alone 
will not validate an Act which, when challenged, is found to be ultra vires; nor will 
a history of a gradual series of advances till this boundary is finally crossed avail 
to protect the ultimate encroachment. But one of the questions to be considered 


is always whether in substance the legislation falls within an enumerated class of © 


subject, or whether on the contrary in the guise of an enumerated class it is an 
encroachment on an excluded class. On this issue the legislative history may have 


evidential value. ; 
The history of the Act and the section of the Code so far as it has been laid 


before their Lordships is as follows. In 1888 a select committee of the House of — 


Commons of Canada reported upon the existence of combinations in manufacturers, 
trade and insurance in Canada, and that legislative action would be justified for 


suppressing the evils resulting from these and similar combinations and monopolies. | 


In 1889 [the Canadian] Parliament passed an Act for the prevention and suppres- 
sion of combinations formed in restraint of trade (52 Vict., c. 41), which made it a 
misdemeanour punishable with fine or imprisonment to be a party to a combination 
as defined in the Act, for this purpose sufficiently described as in restraint of trade. 
One may complete the history of the section by recording that in 1892 the material 


a 


section of the Act of 1889 was placed in the Criminal Code as s. 520. In 1899 the 


wording of the definition was varied by omitting in certain phrases the words 
“‘unduly’’ and ‘‘unreasonably’’; but in 1900 the words were restored, and the 
section has since stood in the Criminal Code in the form then enacted and now 
forms s. 498 of the Criminal Code (R.S.Can., 1927, c. 36), which is the section 
attacked. To revert to the Act, in 1897 by s. 18 of the Customs Tariff Act of that 
year the Governor in Council was authorised to empower any judge to hold an 
inquiry into whether with regard to any article of commerce there existed any 
combination to unduly enhance (the split infinitives are throughout the work of 
the legislature) the price of such article or otherwise to unduly promote the advan- 
tage of the producers at the expense of the consumers. ‘The judge was empowered 
to compel the attendance of witnesses, and the production of documents. Upon 


. . . . : 
his report the Governor in Council was empowered to reduce or withdraw any 


customs duty which facilitated such a combination. The powers conferred by this 
section appear to be the germ from which have sprung the more elaborate powers 
conferred by more recent Acts. In 1904, by the Inland Revenue Amendment 
Act (4 Edw. 7, c. 17), the Minister of Inland Revenue was empowered to withdraw 
from a manufacturer any excise licence in case of a sale or consignment by him 
of goods under restrictive conditions as there defined. In 1907, by the Customs 
Tariff Act of that year, the power of the Governor in Council to appoint a judge to 
inquire into the existence of combinations was enlarged; and his power to deal with 
any customs duty facilitating such combination was extended to cases where the 
existence of a combination appeared as a result of a judgment of any of the courts. 

In 1910 the Combines Investigation Act (9 & 10 Edw. 7, c. 9) was passed. It 
made more elaborate provision for an investigation into the existence of trade com- 
binations and provided additional remedies. Tt contained a definition of ‘‘com- 
bine’’ in very general terms. An investigation was to be ordered by a judge on 
application by persons interested. When ordered the investigation was to be held 
by a board of three commissioners appointed ad hoc, who were armed with large 
powers of obtaining evidence. Their report was to be published. If any person 
was reported to have been guilty of doing the acts already prohibited in s. 520 of 
the Criminal Code and continued so to offend after the report, he was to be guilty 
of an indictable offence and liable to a penalty not exceeding $1,000 a day for each 
day the offence continued. The Governor in Council's power to reduce or with- 
draw customs duty was reaffirmed; and if a patent w 
a combination it was made liable to revocation. 

In 1919 were passed two Acts of some importance in this history, inasmuch as 
they have both been held by this board to have been ultra vires the Dominion 
Parliament. The first is the Board of Commerce Act (9 & 10 Geo. 5. c. 37). 


as used so as to unduly assist 
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Under this Act a permanent board of three commissioners was set up which was 
to be a court of record. The board might sit anywhere in Canada, and either in 
public or in camera. Its duties were to have charge of the general administration 
of the contemporaneous Act, the Combines and Fair Prices Act, 1919 (which is the 
second Act above referred to), and to investigate or make orders as it might be 
empowered by either Act, or from time to time by the special direction of the 
Governor in Council. It had power to make future, contingent or conditional 
orders, either final or interim; and its orders could be enforced by being made a 
rule of court, either of the Exchequer Court or any superior provincial court. Any 
order might be reviewed and varied or rescinded by the Governor in Council; and 
there were provisions by which questions of jurisdiction and questions of law could 
be brought by way of appeal before the Supreme Court of Canada. Large powers 
of securing the attendance of witnesses and the production of documents were given 
to the board. 
The second Act of 1919, above referred to, is the Combines and Fair Prices Act 
(9 & 10 Geo. 5, c. 45), with the administration of which the Board of Commerce, 
as above constituted, was specially charged. The Act was divided into two parts, 
Combines and Fair Prices. A combine was defined as having only reference to 
such combines as thereafter defined as had, in the opinion of the Board of Com- 
merce, operated, or were likely to operate, ‘‘to the detriment of or against the 
interest of the public, consumers, producers, or others,’’ and subject to such quali- 
fication was defined in terms which appear to be substantially wider than those in 
the Act of 1910 or in the Criminal Code, and include fixing a common price, or 
enhancing the price or cost of articles and lessening competition within any par- 
ticular district, or generally, in production, sale or supply. The first part, dealing 
with combines, empowered the board to restrain and prohibit the formation and 
operations of combines. For this purpose, the board, of its own initiative, or a 
commissioner, on application, could order an investigation into the existence of a 
combine. The board itself held the necessary inquiry, and, if of opinion that a 
combine existed, could order the person or persons complained of to desist from 
the acts forming part of the operations of the combine. Disobedience constituted 
an indictable offence and exposed the party guilty to a penalty not exceeding $1,000 
a day. Whenever, in the opinion of the board, such an offence had been com- 
mitted, the board had power to remit the record to the Attorney-General of the 
province where it had been committed with a recommendation to prosecute, but 
no prosecution was to be commenced for such an offence or under s. 498 of the code 
without the written authority of the board. The powers of the Governor in Council 
to reduce customs duties and the power of the court to revoke patents in cases of 
combines, were re-enacted. The second part, dealing with fair prices, was re- 
stricted to the control of necessaries of life defined in the Act as staple and ordinary 
articles of food, clothing and fuel, including the material of which they might in 
part be manufactured, and such other articles as the board might prescribe. In 
respect of such articles, no person was to accumulate or withhold from sale any 
amount in excess of what was necessary for the consumption of his household or 
the ordinary purposes of his business : and any excess was to be offered for sale at 
prices not higher than were reasonable or just. The board were directed to inquire 
into and restrain and prohibit any breach of the Act, or the making of unfair profits 
on necessaries of life. An unfair profit was to be deemed to be made when the 
board declared that it had been made. Elaborate powers of inquiry, and of ordering 
statistical returns, were entrusted to the board. The board might make declara- 
tions as to the guilt of any person concerned, and might order or prohibit the doing 
or omission of any act connected with the offence. Disobedience to such orders 
was an indictable offence, subject to a continuing penalty not exceeding $1,000 a 
day, or to imprisonment for a term not exceeding two years. Similar provisions 
to those in Part I were enacted as to prosecutions. 4p 

Their Lordships have dealt at some length with the provisions of the Acts of 
1919, inasmuch as the appellants relied strongly on the judgment of the board in 
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A.-G. of Canada v. A.-G. of Alberta, etc., and A.-G. of Quebec (8), which held 
both Acts to be ultra vires. Unless there are material distinctions between those 
Acts and the present, it is plainly the duty of this board to follow the previous 
decision. It is necessary, therefore, to contrast the provisions of the Acts of 1919 
with the provisions of the Act now in dispute. The judgment above referred to 
was given in November, 1921, and on June 13, 1923, there was passed the Combines 
Investigation Act, 1923 (13 & 14 Geo. 5, c. 9), which repealed the two Acts of 1919 
and enacted provisions which were substantially those of the present Act. The 
Act of 1923 was revised in 1927 and appears substantially in the original form in 
the revised Act, the Combines Investigation Act (R.S.Can., 1927, c. 26). By this 
Act ‘‘combines’’ are defined as combines 


‘which have operated or are likely to operate to the detriment or against the 
interest of the public, whether consumers, producers or others, [and which] 
are mergers, trusts or monopolies so-called”’ 


or result from the acquisition by any person of any control over the business of any 
other person or result from any agreement which has the effect of limiting facilities 
for production, manufacture or transport or of fixing a common price, or enhancing 
the price of articles or of preventing or lessening competition in or substantially 
controlling production or manufacture, or ‘‘otherwise restraining or injuring trade 
or commerce.’’ By the Act the Governor in Council may name a Minister of the 
Crown to be charged with the administration of the Act, and must appoint a 
registrar of the Combines Investigation Act. The registrar is charged with the 
duty to inquire whether a combine exists, whenever an application is made for 
that purpose by six persons supported by evidence, or whenever he has reason to 
believe that a combine exists, or whenever he is directed by the Minister so to 
inquire. Provision is made for holding further inquiry by commissioners appointed 
from time to time; and the registrar and a commissioner are armed with large 
powers of examining books and papers, demanding returns, and summoning wit- 
nesses. The proceedings are to take place in private unless the Minister directs 
that they should be public. The registrar is to report the result of any inquiry to 
the Minister, and every commissioner is to report to the registrar who is to transmit 
the report to the Minister. Any report of a commissioner is to be made public 
unless the commissioner reports that public interest requires publication to be 
withheld, in which case the Minister has a discretion as to publicity. By s. 32: 


‘“(1) Every one is guilty of an indictable offence and liable to a penalty not 
exceeding ten thousand dollars or to two years’ imprisonment, or if a corpora- 
tion to a penalty not exceeding twenty-five thousand dollars, who is a party or 
privy to or knowingly assists in the formation or operation of a combine within 
the meaning of this Act. (2) No prosecution for any offence under this section 
shall be commenced otherwise than at the instance of the Solicitor-General of 
Canada or of the Attorney-General of a province.”’ 


By subsequent sections, refusal to obey orders as to discovery and other inter- 
ference with an investigation are made offences for the most part subject to sum- 
mary conviction and appropriate penalties are imposed. Under a group of sections, 
ss. 29-31, entitled ‘‘Remedies,’’ powers are given as in previous Acts for the 
Governor in Council to reduce customs duties, and for the Kixchequer Court 
to revoke licences where the duties are used to facilitate a combine or when 
the holder of a patent uses it so as unduly to limit the manufacture, or enhance 
the price of any article. Power is given to the minister to remit to the Attorney- 
General of a province any returns made in pursuance of the Act or any report 
of the registrar, or any commissioner; and if no action is taken thereon by the 
Attorney-General of the province, the Solicitor-General (representing the Dominion) 
may take the appropriate action. 

In their Lordships’ opinion gs. 498 of the Criminal Code and the greater part of 
the provisions of the Combines Investigation Act fall within the power of the 
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; Dominion Parliament to legislate as to matters falling within the class of subjects, 

the criminal law including the procedure in criminal matters’ (s. 91, head 27). 
The substance of the Act is by s. 2 to define, and by s. 82 to make criminal, com- 
bines which the legislature in the public interest intends to prohibit. The defini- 
tion is wide, and may cover activities which have not hitherto been considered to 
be criminal, but only those combines are affected ‘‘which have operated or are 
likely to operate to the detriment or against the interest of the public, whether 
consumers, producers, or others,’’ and if Parliament genuinely determines that 
commercial activities which can be so described are to be suppressed in the public 
interest, their Lordships see no reason why Parliament should not make them 
erimes. ‘‘Criminal law’’ means ‘‘the criminal law in its widest sense’: A.-G. for 
Ontario v. Hamilton Street Rail. Co. (4). It certainly is not confined to what was 
5 criminal by the law of England or of any province in 1867. The power must 
extend to legislation to make new crimes. Criminal law connotes only the quality 
of such acts or omissions as are prohibited under appropriate penal provisions by 
authority of the State. The criminal quality of an act cannot be discerned by 
intuition; nor can it be discovered by reference to any standard but one: Is the 
act prohibited with penal consequences? Morality and criminality are far from 
co-extensive; nor is the sphere of criminality necessarily part of a more extensive 
field covered by morality—unless the moral code necessarily disapproves all acts 
prohibited by the State, in which case the argument moves in a circle. It appears 
to their Lordships to be of little value to seek to confine crimes to a category of 
acts which by their very nature belong to the domain of ‘‘criminal jurisprudence,”’ 
for the domain of criminal jurisprudence can only be ascertained by examining 
what acts at any particular period are declared by the State to be crimes, and the 
only common nature they will be found to possess is that they are prohibited by 
the State and that those who commit them are punished. 

Their Lordships agree with the view expressed in the judgment of Nrwcomsg, J., 
that the passage in the judgment of the board in A.-G. of Canada v. A.-G. of 
Alberta, etc., and A.-G. of Quebec (8), to which allusion has been made, was not 
intended as a definition. In that case their Lordships appear to have been con- 
trasting two matters—one obviously within the line, the other obviously outside it. 
For this purpose it was clearly legitimate to point to matters which are such serious 
breaches of any accepted code of morality as to be obviously crimes when they are 
prohibited under penalties. The contrast is with matters which are merely attempts 
to interfere with provincial rights, and are sought to be justified under the head of 
“criminal law’’ colourably and merely in aid of what is in substance an encroach- 
ment. The board considered that the Combines and Fair Prices Act, 1919, came 
within the latter class, and was in substance an encroachment on the exclusive 
power of the provinces to legislate on property and civil rights. The judgment of 
the board arose in respect of an order under Part II of the Act. Their Lordships 
pointed out five respects in which the Act was subject to criticism. It empowered 
the Board of Commerce to prohibit accumulations in the case of non-traders; to 
compel surplus articles to be sold at prices fixed by the board; to regulate profits; 
to exercise their powers over articles produced for his own use by the householder 
himself; to inquire into individual cases without applying any principles of general 
application. None of these powers exists in the provisions now under discussion. 
There is a general definition, and a general condemnation; and if penal conse- 
quences follow, they can only follow from the determination by existing courts of 
an issue of fact defined in express words by the statute. The greater part of the 
statute is occupied in setting up and directing machinery for making preliminary 
inquiries whether the alleged offence has been committed. It is noteworthy that 
no penal consequences follow directly from a report of either commissioner or 
registrar that a combine exists. It is not even made evidence. The offender, if 
he is to be punished, must be tried on indictment, and the offence proved in due 
course of Jaw. Penal consequences, no doubt, follow the breach of orders made 
for the discovery of evidence; but if the main object be intra vires, the enforcement 
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of orders genuinely authorised and genuinely made to secure that object are not 
open to attack. 

It is, however, not enough for Parliament to rely solely on the powers to legislate 
as to the criminal law for support of the whole Act. The remedies given under 
ss. 29 and 80, reducing customs duty and revoking patents, have no necessary 
connection with the criminal law and must be justified on other grounds. Their 


Lordships have no doubt that they can both be supported as being reasonably — 


ancillary to the powers given respectively under s. 91 (3) of the British North 
America Act, 1867, and affirmed by s. 122—the raising of money by any mode or 
system of taxation—and under s. 91 (22), ‘‘patents of invention and discovery.” 
It is, unfortunately, beyond dispute that in a country where a general protective 
tariff exists persons may be found to take advantage of the protection, and within 
its walls form combinations that may work to the public disadvantage. It is an 
elementary point of self-preservation that the legislature which creates the protec- 
tion should arm the executive with powers of withdrawing or relaxing the protection 
if abused. The same reasoning applies to grants of monopolies under any system 
of patents. 

The view that their Lordships have expressed makes it unnecessary to discuss 
the further ground upon which the legislation has been supported by reference to 
the power to legislate under s. 91 (2), for ‘‘the Regulation of Trade and Com- 
merce.’’ Their Lordships merely propose to disassociate themselves from the 
construction suggested in argument of a passage in the judgment in A.-G. of Canada 
v. A.-G. of Alberta, etc., and A.-G. of Quebec (3), under which it was contended 
that the power to regulate trade and commerce could be invoked only in furtherance 
of a general power which Parliament possessed independently of it. No such 
restriction is properly to be inferred from that judgment. The words of the statute 
must receive their proper construction where they stand as giving an independent 
authority to Parliament over the particular subject-matter. But following the 
second principle noticed in the beginning of this judgment their Lordships in the 
present case forbear from defining the extent of that authority. They desire, how- 
ever, to guard themselves from being supposed to lay down that the present legis- 
lation could not be supported on that ground. 

If, then, the legislation in question is authorised under one or other of the heads 
specifically enumerated in s. 91, it is not to the purpose to say that it affects 
property and civil rights in the provinces. Most of the specific subjects in s. 91 
do affect property and civil rights, but so far as the legislation of Parliament in 
pith and substance is operating within the enumerated powers, there is constitu- 
tional authority to interfere with property and civil rights. The same principle 
would apply to s. 92 (14), the administration of justice in the province, even if the 
legislation did, as in the present case it does not, in any way interfere with the 
administration of justice. Nor is there any ground for suggesting that the 
Dominion may not employ its own executive officers for the purpose of carrying 
out legislation which is within its constitutional authority, as it does regularly in 
the case of revenue officials and other matters which need not be enumerated. 

Their Lordships are of opinion that the Supreme Court of Canada were right in 
answering both questions in the negative, and that this appeal should be dismissed, 
and they will humbly advise His Majesty accordingly. 


Appeal dismissed. 
Solicitors : Lawrence Jones & Co.; Blake & Redden; Charles Russell & Co. 


[Reported by EB. J. M. Cuaruin, Ksq., Barrister-at-Law.] 
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HARRODS, LTD. v. LEMON 


[Court or APPEAL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), Feb- 
ruary 2, 3, 1931] 


[Reported [1931] 2 K.B. 157; 100 L.J.K.B. 219; 144 L.T. 657; 
47 T.L.R. 248; 75 Sol. Jo. 119] 


Agent—Conflict of interest—Acting for principal and other contracting party— 
Two departments of company—Each department acting for different party to 
contract—Knowledge of principal—Right of company to commission on sale. 
A trading company had two separate departments, an estate agency and a 

‘ Duilding department. The owner of a house gave instructions to the estate 
agency to find a purchaser, and this department arranged for the purchase of 
the property, subject to contract and surveyor’s report. Without the know- 
ledge of the estate agency, the intending purchaser employed the building 
department to report on the condition of the drains, and the building depart- 
ment made an adverse report on that matter. When it became known that 

y the building department had acted for the purchaser the vendor refused an 

offer by the company that an independent surveyor should report on the drains, 

and she completed the purchase through the company as her agents at a 

reduced price. On the company claiming from the vendor commission on the 
sale, she declined to pay on the ground that they had committed a breach of 
their duty as her agents in acting for the purchaser. 

Held: it was quite clear that so long as an agent was the agent of one party 
to a contract he could not act as agent of the other party without the know- 
ledge and permission of the party with whom he had originally established an 
agency, but in the present case the vendor had rejected the company’s offer 
that the matter should be put right by employing an independent surveyor, 
and, with full knowledge of the facts, had continued to accept the services of 
the company’s estate department, and, therefore, the company were entitled 
to the commission which they claimed. 


4 


Le 


Notes. As to the relations between principal and agent, see 1 Hatssury’s Laws 
(8rd Edn.) 181 et seq., and for cases see 1 Dicrst 424 et seq. 
Cases referred to: 


(1) Boston Deep Sea Fishing and Ice Co. v. Ansell (1888), 39 Ch.D. 339; 59 L.T. 
345; 1 Digest 484, 1652. 
(2) Keppel v. Wheeler, [1927] 1 K.B. 577; 96 L.J.K.B. 483; 186..T. 208, C.A.; 
Digest Supp. 
(83) Parker v. McKenna (1874), 10 Ch.App. 96; 44 L.J.Ch. 425; 31 L.T. 739; 23 
W.R. 271, L.C. & L.JJ.; 9 Digest (Repl.) 518, 3414. 
I (4) Fullwood v. Hurley, [1928] 1 K.B. 498; 96 L.J.K.B. 976; 188 L.T. 49; 43 
T.L.R. 745, C.A.; Digest Supp. 
(5) Hippisley (Hippesley) v. Knee Bros., [1905] 1 K.B. 1; 74 L.J.K.B. 68; 92 
L.T. 20; 21 T.L.R. 5; 49 Sol. Jo. 15; 1 Digest 481, 1616. 


ae 


Action tried by Avory, J. 
The plaintiffs, Harrods, Ltd., were employed by the defendant, Mrs. Lemon, to 
I find a purchaser for a property at Ascot. On July 3, 1929, in such capacity and 
with the defendant’s authority, they arranged for the purchase of the property at 
£7,500 by a Mrs. Campbell, subject to contract and surveyor’s report. On July 8 
Mrs. Campbell called on the manager of the building department, which was in a 
different building from that occupied by the estate agency department, and asked 
him to inspect the house with a view to alterations and improvements. On July 12 
the manager of the building department sent a telegram and letter to Mrs. Camp- 
bell, reporting that the drains were in a bad condition and would have to be 
renewed at an approximate cost of £400. At the time when this telegram and 
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letter were sent, the fact that the sale of property had been negotiated by the 
estate department was not known to the building department, and the fact that 
the building department was reporting on the condition of the premises was not 
known to the estate department. On July 31 the contract for the sale of the 
property was completed at the reduced price of £7,337 10s., the reduction being 
made on account of the work which had to be done to the drains. At the time of 
completion, the defendant knew that the building department of the plaintiffs had 
been acting on behalf of the purchaser in the manner described above. The plain- 
tiffs claimed £167 10s. commission from the defendant on the sale of the property 
at £7,337 10s. The defendant, before action, tendered to the plaintiffs the sum of 
£5 10s. in satisfaction, and, in her defence, alleged that the plaintiffs had been 
guilty of a breach of their duty as agents, and were not entitled to any commission. 
In the alternative, she counter-claimed £162 10s. as damages for the alleged breach 
of duty. 

Avory, J., in giving judgment said that he could not accept the contention put 
forward by the plaintiffs that the estate department and the building department 
were to be regarded as two separate entities. Harrods, Ltd., were one person in 
law, however many businesses they might carry on, and in acting as they did 
through their building department for the purchaser they were committing a breach 
of their duty as agents for the vendor. They were, in the words of Corron, L.J., 
in Boston Deep Sea Fishing and Ice Co. v. Ansell (1), putting themselves in such 
a position that they had a temptation not faithfully to perform their duty to their 
employer. In so acting they were not guilty of any fraud or dishonesty, but, in 
the words of Bankes, L.J., in Keppel v. Wheeler (2), they ‘‘were acting in good 
faith . . . but under a misapprehension as to their legal position in reference to 
their client.’’ No damage had been suffered by the defendant by reason of any- 
thing done by the plaintiffs. The purchaser would in any event have had a report 
on the drains before completing the purchase, and the report by any competent 
person would have recommended the expenditure of at least £200 on the drains as 
necessary, apart from improvements, and the purchaser would not, in the circum- 
stances, have been willing to complete the contract for any sum greater than the 
£7,337 10s. The defendant, with full knowledge of the alleged breach of duty and 
of the fact that a sum of over £200 was estimated to be required to put the drains 
in order, agreed, after negotiations with the purchaser, to accept the reduced price 
of £7,337 10s., and in view of the judgments in the Court of Appeal in Keppel v. 
Wheeler (2), in which it was held that the agent was entitled to recover the com- 
mission notwithstanding that he was liable to substantial damages for breach of 
duty, the plaintiffs were entitled to recover the commission of £167 10s. on the 
purchase price of the property. The defendant appealed. 


Linton Thorp for the defendant. 
du Pareq, K.C., and S. 0. Henn Collins for the plaintiffs. 


LORD HANWORTH, M.R.—This appeal fails, and the judgment of Avory, J., 
must be affirmed. The action is brought by Messrs. Harrods, Ltd., the company 
that carry on in the Brompton Road a business which has many branches and 
activities. Among other branches it has, in a separate building (though that 
matters but little), a branch where an estate agency is carried on, a h 
The action is brought to recover from Mrs. Helen Kent Lemon two ee 
for some out-of-pocket expenses incurred for the defendant, who was the owner of 
a property called Blythswood, at Ascot, and the second for a sum of £167 10s 
being the fee calculated according to the usual scale on which ¢ 
payable to a house agent who introduces a purchaser to the owner of es 
With regard to the first item, the out-of-pocket expenses, no question 
money was paid into court and has been accepted in full satisfa 
plaintiffs. 


The issue in the case arises upon the question whether or not Me 


ommission is 
tate property. 
arises. That 
ction by the 


ssrs. Harrods 
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are entitled to receive their scale fee in the circumstances which I must shortly 
state. Mrs. Lemon, as I have said, was the owner of Blythswood, at Ascot; she 
was minded to sell it, and in the summer of 1929 she put it into the hands of the 
estate agency carried on by Messrs. Harrods. By about July 3 of that year, in 
their capacity of estate agents, and with the defendant's authority, they arranged 
for the purchase of the property by a Mrs. Campbell at a sum of £7,500, but a 
term of that bargain was that it was “‘subject to contract and surveyor’s report.’’ 
Pausing there, at that time, therefore, Messrs. Harrods, as estate agents, had suc- 
ceeded in bringing a purchaser to the vendor, but the purchaser had not entered 
into any contract with the vendor, because of those two terms—the first, ‘‘subject 
to contract,’’ meaning, of course, that the actual terms would have to be stated in 
detail as to what was to be sold and the conditions on which it was to be sold; and 
the second, ‘‘subject to survey,’’ was intended to reserve the purchaser’s right until 
she was satisfied as to the structure of the house, which would, of course, include 
the drains. Having got as far as that on July 3, Mrs. Campbell turned to the 
persons who had previously carried out construction work or repairs for her, namely, 
the building construction department of Harrods, Ltd. She went to them and 
asked them to make a report to her on this property, Blythswood, of which she was 
contemplating the purchase. A representative of Messrs. Harrods went down to 
Ascot, and we find that he sent a telegram on July 12: ‘‘Drains very bad, approxi- 
mately £400 to put in order.’’ He followed that up with a letter to the same 
effect. Mrs. Campbell then asked him for an estimate, and he made a more or less 
roughly detailed report of what would be necessary, on which he based the estimate 
of cost. That report is dated July 15. Pausing there, that meant, of course, that 
Mrs. Campbell had got materials in her possession which would justify her in 
saying: ‘‘I cannot give so much as £7,500, by reason of the survey which shows 
that the property is not worth the full sum of £7,500.’’ At that time the estate 
department had no knowledge whatever that the building department had been 
called into activity, and equally the building department had no knowledge what- 
ever that Mrs. Campbell had been brought into touch with the vendor by their 
estate agency department. Counsel for the defendant fairly and rightly made it 
abundantly plain in this court, as he had done at the trial, that there is no charge 
against Messrs. Harrods of fraud or mala fides; he accepts the position that they 
acted throughout quite bona fide but in ignorance of the true position of the two 
departments towards each other or toward the purchaser. 

Then comes some correspondence. On July 16 the solicitor for Mrs. Campbell, 
the purchaser, writes to the solicitors for the vendor, saying that the drains are 
out of order. 

“In view of the state of the property in other respects it is possible that the 

drains may require a great deal of repair, and my client considers that this 

matter should be dealt with by the vendor. If, however, your client would 

prefer that Mrs. Campbell should have the work done, then there must be a 

deduction from the proposed purchase price to cover the cost. I should be 

obliged if you would let me know as soon as possible what your client decides.”’ 


Then on July 17 the manager of the plaintiffs’ estate department writes to the 
vendor’s solicitors, saying : 
“We understand from you that she [the purchaser] has intimated to your 
client that she is prepared to go on with the matter if she [the vendor] will 
allow her the cost of putting the drains in order, but we confirm what we stated 
to you this afternoon, that this request was not made at our suggestion nor 
upon our recommendation.”’ 
At that time, or thereabouts, it was discovered that the two departments were 
acting in the matter—that the estate office had acted for the vendor, and that 
Harrods, Ltd., were acting also for the purchaser in making this report, and a 
complaint is made. The letter on behalf of the vendor is written on July 18: 


“Tt seems to us that on these facts you are acting as agent for our client and 
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to 


in derogation of your employment by her you are also acting for the purchaser 
without reference to our client, and it is, of course, an elementary principle of 
agency that the agent is not entitled to act for both sides without full disclosure 
to his principal, which has not been done in this case. We have reported your 
advice to our client and on her instructions we are writing to the purchaser's 
solicitor informing him that she [the vendor] is not prepared to make any 
contribution towards the costs of the drains and we think we ought to put it 
on record that subject to anything further you may have to add we must hold 
you responsible should the sale not proceed and in the event of further 
negotiations rendering it necessary for her to pay any amount we shall, of 
course, look to you for such a sum as she may have to pay, and the question 
of your commission will also require consideration.”’ ' 
‘The answer to that is, to my mind, quite a proper answer. The matter was placed 
in the hands of Messrs. McKenna, who are the solicitors to Messrs. Harrods, and 
on July 28 they reply and set out the facts as to the two departments, which I have 
already recounted. But they go on: | 
“Our clients are quite satisfied that if any other contractor had been asked to 
give an estimate for putting the property in order the result would have been 
the same. In these circumstances we do not know what complaint your client I 
has unless she suggests that our clients’ building construction department has 
made a wrong report.”’ 
I think that that statement goes beyond the mark, because it was the principal 
who was entitled to say to the agent: ‘‘I will, or I will not, allow you to have any 
dealings with the other side.’’ If the agent has any correspondence of any sort 
with the person with whom he is negotiating on behalf of his principal that must I 
be with the full knowledge and acquiescence of the principal. But Messrs. 
Harrods’ solicitors go on: 








i 


“Tf you feel that this is so, we will advise our clients to ask the purchaser to 
have the drains tested by another firm. As we have stated, the purchase was 
subject to survey and consequently whether our clients’ building construction r 
department pointed out the deficiencies in the drains or some other person did 

so, the fact remains that the vendor would have been left in the same position 

as she now is so far as the purchaser is concerned.”’ 


I pause there for a moment, because the facts in this case are very important. 
It appears to me that that is a clear indication on the part of Messrs. Harrods as 
follows: We did not know that another department of our company was acting, (¢ 
but, as the facts stand, whoever has to make a survey and a report will come to 
much the same conclusion as that to which we have come. But if you think, now 
that you know, it would be better to have an independent survey by an outside 
surveyor, we are prepared to stand aside. When that letter had been written to 
the vendor, Mrs. Lemon, it appears to me quite clear that she had at that time 
an election. She could have said: Now I know all the facts, I do prefer that my } 
agents who have so far acted, should have nothing whatever to do with the matter 
of the survey. I will send the matter to another firm; there must be an indepen- 
dent survey by wholly independent surveyors. She did not do that. What was 
done was that the contract was sent backwards and forwards between the solicitors, 
and, after full knowledge of what had been done by Messrs. Harrods’ construction 
department, a contract was signed on July 31, and the contract price was reduced, | 
not by £400, not by £248, which was a subsequent estimate of the outlay neces- 
sary upon the drains, but by a sum of £162 10s., which was deducted from the 
£7,500. Subject to that, and the other terms contained in the contract, which 
had been adjusted, there was a firm contract made on July 31 by Mrs. Lemon 
to sell to Mrs. Campbell. In the result, therefore, Mrs. Lemon accepts the services 
of Messrs. Harrods, acts in accordance with the advice that those services have 
given her, namely, to sell to Mrs. Campbell, rejects the alternative offered to her 
of an independent survey, and is content to reduce the purchase price, upon the 
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survey, which was a necessary part or necessary ingredient before the firm contract 
- - by a sum which is much smaller than the original report had adum- 
rated. 

It is said by the defendant that Messrs. Harrods have lost all right to be paid 
their commission. We are most anxious that nothing should be said in this court 
which should in any way derogate from the clear statement that has been made 
time and again in the courts. I repeat the words of James, L.J., in Parker v. 
McKenna (8) (10 Ch. App. at p. 124): 


“It appears to me very important that we should concur in laying down again 
and again the general principle that in this court no agent in the course of his 
agency, in the matter of his agency, can be allowed to make any profit without 
the knowledge and consent of his principal; that that rule is an inflexible rule, 
and must be applied inexorably by this court.” 


The same has been said in this court in Fullwood v. Hurley (4) ({1928] 1 K.B. 
at p. 502), and, perhaps, as repetition is an easy form of emphasis, I may repeat 
what I said in that case: 
“If and so long as the agent is the agent of one party, he cannot engage to 
become the agent of another principal without the leave of the first principal 
with whom he has originally established his agency.”’ 


I might quote also the words of Arkin, L.J., in Keppel v. Wheeler (2) ({1927] 
1 K.B. at p. 592): 


“I am quite clear that if an agent in the course of his employment has been 
proved to be guilty of some breach of fiduciary duty, in practically every case 
he would forfeit any right to remuneration at all. That seems to me to be 
well established.”’ 


In Keppel v. Wheeler (2) it was decided that the agent who introduces the pur- 
chaser has not earned his commission by the mere introduction; that he is not 
entitled to his commission until the final contract of sale and purchase hag been 
signed and exchanged; in other words, he hag not rendered the services for which 
he is to be paid his commission until a firm contract is entered into between the 
parties; and it is also explained that the agent must render the services to his 
principal right down to the time when the final and firm contract is signed. 

Counsel for the defendant has argued the present case on the ground that Messrs. 
Harrods have neglected these rules which I have re-affirmed, and that, by reason 
of that, they have lost all right to commission. It is true, he says, that their 
introduction of Mrs. Campbell to Mrs. Lemon was the effective cause of the sale, 
but they have lost their commission because they have undertaken duties which 
were in conflict with the original appointment of them as agents to find a purchaser. 
Their business as agents to find a purchaser was to find a purchaser at the highest 
price possible, and in fact they found a purchaser who, on their advice, gave less 
than the £7,500. It must, however, be pointed out that on July 3, when the parties 
had been brought together, there was no contract, because the negotiations were 
still “‘subject to contract and to survey,’’ and it was not until a survey had been 
made that a contract would have been entered into. Here comes, to my mind, 
the importance of the offer which was made by Messrs. McKenna to the defendant : 
“Tf you feel that this is so, we will advise our clients to ask the purchaser to have 
the drains tested by another firm,’’ which means: ‘‘We will not act upon this; 
let there be, for the purposes of the survey, a wholly independent person called in.”’ 
That offer is not accepted; the services are accepted, and the defendant proceeds 
to enter into a firm contract on July 31, with full knowledge of the facts, after the 
position had been one in which she could have repudiated the contract, and after 
she had declined to accept the offer to have a survey made by an independent 
person. 

Have the plaintiffs, then, lost the right to commission? It is right that I should 
repeat, on behalf of Messrs. Harrods, that they make it quite plain that they regret 
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that they acted in an equivocal position. Mr. Ford, who negotiated the sale to 
Mrs. Campbell, says this: ‘‘It would be wrong for us to act for both vendor and 
purchaser’’; and he also says this: “I never said anything to Mrs. Campbell or 
Mrs. Lemon about the drains, and knew nothing about their condition.’’ The 
manager of the estate office, Mr. Robinson Steele Smith, agrees that the telegram 
of July 12 would tend to diminish the price and would be in the interest of the 
purchaser. Reliance has been placed on a decision of Lorp ALVERSTONE as justify- 
ing the view that the commission is not recoverable. In Hippisley v. Knee Bros. 
(5) he said ({1905] 1 K.B. at p. 8): 
“Tf the court is satisfied that there has been no fraud or dishonesty upon the 
agent's part, I think that the receipt by him of a discount will not disentitle 
him to his commission unless the discount is in some way connected with the 
contract which the agent is employed to make or the duty which he is called 
upon to perform.”’ 


It is said that there was a conflict, and, therefore, that the principle of Hippisley 
v. Knee Bros. (5) does not apply. But it must be remembered that the offer was 
made that Harrods should drop out of it, and that was not accepted. It appears 
to me that after that acceptance of the situation, it is not possible for the defendant 
to impute to Harrods that they have lost their right to commission, when she has 
accepted their services with full knowledge, and rejected the opportunity to put 
the matter right by having an independent surveyor. If the facts were different, 
if the whole transaction had gone off and this was an action by Mrs. Lemon for a 
loss of part of the price, different considerations might have applied. If the 
eventualities contemplated in the letter which I read, of July 17, had been carried 
out, again we might have had to apply a different set of rules. But all that we 
have to consider here is whether, in the present circumstances, after the knowledge 
was conveyed to Mrs. Lemon and she acted as she did, it can be said that Messrs. 
Harrods have lost their right to commission. It appears to me, re-affirming the 
principles which I have already laid down, and which are not in any way contested 
by Messrs. Harrods, that they are entitled to be paid for their services. It may 
be observed, too, that the defendant herself feels some difficulty about it, because in 
the early part of the defence there is a confession that they are entitled at least to 
some small sum—a sum which was paid into court. On these grounds it appears 
to me that the judgment of Avory, J., was right, and that the appeal must be dis- 
missed with costs. 


LAWRENCE, L.J. 


I agree. 








ROMER, L.J.—I agree. It is said that when Messrs. Harrods undertook the 
task of reporting to Mrs. Campbell as to the state of the drains at ‘‘Blythswood,”’ 
and gave an estimate of the cost that would be incurred in putting those drains into 
order, Messrs. Harrods were entering upon a position in which their interest con- 
flicted with the duty which they owed to Mrs. Lemon, of obtaining the best pur- 
chase price for the property in question. I will assume that that was so; but on 
that assumption, when Mrs. Lemon discovered the position in which Messrs. 
Harrods had placed themselves, there were two or three courses open to her. She 
might, in the first place, have put an end to the contract of agency altogether, and 
taken the house out of the hands of Messrs. Harrods. She might have said: I will 
have nothing to do with this purchaser that you have introduced, because obviously 
that purchaser is not going to give me the best price obtainable, having regard to 
what you have done in the matter of the drains. And she might conosivably in 
both those cases, have sued Messrs. Harrods for damages if—and it is a big ip 
she could have proved that she had suffered any. Another course she nicht have 
taken would have been to say: I will go on with this purchaser, but only on the 
condition that you cease to act for her, and get somebody else to report upon the 
drains. That was a thing which had been offered to Mrs. Lemon by Messrs 
Harrods themselves. What she was not entitled to do was to accept the purchaser 
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A introduced by Messrs. Harrods, enter into a contract with that purchaser at a 
price arranged between her own solicitor and the purchaser’s solicitor, and then 
to refuse to pay Messrs. Harrod’s the commission. For these reasons I am satisfied 
that this appeal is without foundation and should be dismissed. | 


Appeal dismissed. 
RB Solicitors: Edward Betteley, Smith, Stirling; McKenna & Co: 


[Reported by G. P. Lanaworrny, Ese., Barrister-at-Law.] 





WARING v. FODEN. WARING v. BOOTH CRUSHED GRAVEL 
CO., LTD. 


[Court or Appeat (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), October 
20, 21, 22, 23, November 13, 1931] 


[Reported [1932] 1 Ch. 276; 101 L.J.Ch. 33; 146 L.T. 107; 
75 Sol. Jo. 852] 


Mineral—Exception from sale of land—‘‘All minerals and mineral substances’’— 
Dy Substances not exceptional in use, value, or character—Sand and gravel— 
Test of meaning of ‘‘minerals.”’ 
The word ‘‘minerals,’’ when found in a reservation out of a grant of land, 
means substances, exceptional in use, value, and character, e.g., china clay, 
and does not mean the ordinary soil of the district which, if reserved, would 
practically swallow up the grant. In deciding in a particular case whether or 
* not exceptional substances are ‘‘minerals’’ the true test of what that word means 
is whether in the vernacular of the mining world, the commercial world, and 
landowners at the time of the grant the particular substance was so regarded 
as a mineral. Both in private deeds and in statutory provisions the prima 
facie meaning of the word ‘‘minerals’’ will yield to the expressed or implied 
intention of the parties. For all practical purposes ‘‘minerals’’ and ‘‘mineral 
substances’’ are synonymous terms. 
On July 28, 1926, the plaintiff conveyed certain land to the defendant with a 
reservation of ‘‘all mines, minerals, and mineral substances,’’ with power to 
work and get the same ‘“‘by underground workings only.’’ By a lease dated 
July 12, 1928, the defendant demised for the term of fourteen years the right 
to get gravel and sand from the land to the predecessors of the defendant com- 
[ pany. The court found that at the time of the sale in July, 1926, the plaintiff 
had held out to the defendant that the land was capable of development as a 
building estate, and that the common soil of the district in which the land was 
situate consisted of sand and gravel lying immediately beneath a thin layer 
of topsoil. There were seams of coal, ironstone, and fireclay at a considerable 
depth below the surface of the land, all of which were ‘‘minerals’’ in the 

[ vernacular of the mining world, the commercial world, and landowners. The 
plaintiff claimed a declaration that all sand and gravel situate within or under 
the land were his property, and an injunction restraining the defendant, his 
agents or assigns from trespassing upon or working or carrying away any of 
that sand or gravel. 

Held: the grant and the reservation must be construed with reference to the 
circumstances existing at the time of the grant; a reservation of the sand and 
gravel would be a reservation, not of what was exceptional, but of what was of 
general importance to the land conveyed; underground working was wholly 
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inapplicable in the case of the sand and gravel claimed; it would be impossible 
to construct a house, road, or drain without cutting into the sand and gravel; 
and, therefore, to hold that the sand and gravel was excepted from the grant 
would be a negation of the substance of the transaction, and the plaintiff was 
not entitled to the relief claimed. 


Notes. Refexred to: Mosley v. George Wimpey & Co., [1945] 1 All E.R. 674, 
As to the meaning of ‘‘minerals,’’ see 22 Hanssury’s Laws (2nd Edn.) 528 


et seq., and for cases see 34 Dicesr 606-610. 


Cases referred to: 

(1) Robinson v. Milne (1884), 53 L.J.Ch. 1070; 34 Digest 608, 63. 

(2) Great Western Rail. Co. v. Blades, [1901] 2 Ch. 624; 70 L.J.Ch. 847; 85 
L.T. 308; 65 J.P. 791; 17 T.L.R. 698; 45 Sol. Jo. 707; 34 Digest 608, 50. 

(3) North British Rail. Co. v. Budhill Coal and Sandstone Co., [1910] A.C. 116; 
79 L.J.P.C. 31; 101 L.T. 609; 26 T.L.R. 79; 54 Sol. Jo. 79, H.L.; 34 Digest 
607, 43. 

(4) Glasgow Corpn. v. Farie (1888), 18 App. Cas. 657; 58 L.J.P.C. 33; 60 L.T. 
274; 87 W.R. 627; 4 T.L.R. 781, H.L.; 34 Digest 604, 12. 

(5) Heat v. Gill (1872), 7 Ch. App. 699; 41 L.J.Ch. 761; 27 L.T. 291; 20 W.R. 
957, L.JJ.; 34 Digest 606, 41. 

(6) Caledonian Rail. Co. v. Glenboig Union Fireclay Co., [1911] A.C. 290; 80 
L.J.P.C. 128; 104 L.T. 657; 75 J.P. 877, H.L.; 34 Digest 606, 36. 

(7) George Skey & Co., Ltd. v. Parsons (1909), 101 L.T. 103; 25 T.L.R. 708; 
34 Digest 609, 79. 

(8) Great Western Rail. Co. v. Carpalia United China Clay Co., [1910] A.C. 83; 
79 L.J.Ch. 117; 101 L.T. 785; 74 J.P. 57; 26 T.L.R. 190; 54 Sol. Jo. 150, 
H.L.; 11 Digest (Repl.) 162, 358. 

(9) Symington v. Caledonian Rail. Co., [1912] A.C. 87; 81 L.J.P.C. 155; 106 
L.T. 193; 56 Sol. Jo. 87, H.L.; 84 Digest 609, 73. 

(10) Karl of Jersey v. Neath Poor Law Union Guardians (1889), 22 Q.B.D. 555; 
58 L.J.Q.B. 573; 53 J.P. 404; 87 W.R. 388; 5 T.L.R. 337, C.A.; 34 Digest 
605, 26. 

(11) Todd v. North Eastern Rail. Co., [1903] 1 K.B. 603; 88 L.T. 112; 28 Digest 


542, 1502. 
Appeal by plaintiff from an order of Eve, J., in two actions tried together. 


Sir Leslie Scott, K.C., R. L. Daniell and P. Gordon Bamber for the plaintiff. 
W. P. Spens, K.C., and Andrewes Uthwatt for the defendants. 





LORD HANWORTH, M.R.—By a deed of conveyance dated Dec. 30, 1925, 
Lord Calthorpe as tenant for life in possession conveyed to Sir Hulburt Jacob 
Waring, the plaintiff in both these actions, in fee simple certain lands in the county 
of Stafford, including Booth’s Farm, hereinafter more particularly referred to. By 
a contract made Sept. 4, 1925, between the plaintiff, as vendor, and George Albert 
Barton, as purchaser, the plaintiff agreed to sell to the purchaser ‘‘Booth’s Farm, 
described as lot eighty in the particulars and conditions of sale of the Perry Hall 
Estate, put up for sale on Feb. 1, 1928, at the price of £8,750, subject to the 
special conditions of sale printed in those particulars and the conditions contained 
in the said contract.’’ By a deed of conveyance dated July 28, 1926, made inter 
alios between the plaintiff and George Albert Barton and the defendant, Foden, as 
sub-purchaser, there was conveyed to the defendant the freehold property described 
in the first schedule to the said conveyance, which included Booth’s Farm, which 
was coloured pink and green on the plan annexed to the conveyance, but excepting 
and reserving thereout from the land coloured pink : : 


“all mines, minerals and mineral substances within or under the same together 
with full power and liberty for the vendor his heirs and assigns to work and 
get the same by underground workings only without any obligation to leave 
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any subjacent or lateral support for the surface or any building for the time 
being erected thereon or any adjoining land or building and for the purpose of 
such workings from time to time and at all times to do all acts and things 
necessary or proper for working or getting such mines minerals and mineral 
substances and also the right to use all existing underground roadways gate- 
ways and airways lying under the said land and to drive and make additional 
underground roadways gateways and airways in such land not being nearer 
that 800 yards from the surface which may be deemed advisable for the purpose 
of working getting and developing”’ 


certain mines and minerals therein mentioned. By a lease dated July 12, 1928, 
and made between the defendant, Foden, and one Alfred Richards, the defendant 


C demised to Richards the right for the term of fourteen years to get gravel and sand 


from some conyenient part of Booth’s Farm to be selected by the defendant. The 
benefit of that lease is now vested in the defendant company, the Booth Crushed 
Gravel Co., Ltd., and they are working the gravel pit upon Booth’s Farm and have 
already carried away therefrom large quantities of gravel and sand and are con- 
tinuing to do so. The second action is brought against this company to recover 


D damages for alleged trespass and conversion, and the company justify their action 


under the rights acquired by Foden and leased by him to Richards, which rights are 
now vested in the company. In other words, the question whether the company 
can justify their action depends upon whether I'oden took the right to the sand and 
gravel under the conveyance of July 28, 1926, or whether they were reserved to 
the plaintiff vendor. The actions were called on for determination together, the 
appellant agreeing that the decision of this point in the first action would determine 
the issue in the second—no question of figures or amounts being now raised. Ever, 
J3., who tried the cases, decided in favour of the defendants, and from his decisions 
given on June 18 the plaintiff appeals. 

There are certain data and facts which were accepted and admitted on both sides 
at the trial. (i) While the plaintiff alleges that it is incorrect to say that the gravel 
and sand prevailed as the common soil of the district, it is common ground that 
there was in or near this area a number of gravel pits, some of which were being 
worked from the surface at the time of the conveyance, or which had been worked 
recently, if not then still being worked. On looking at the ordnance survey map, 
which was referred to in the evidence, I find marked on it three old gravel pits and 
one other gravel pit on the west side of the area in question near the road from 


G Hamstead to Great Barr. On the east side, without going far from Booth’s Farm, 


two existing pits are marked in the line of the road running north and south and 
leading to Queslett. (ii) It is admitted that a stratum of coal and ironstone lies 
under the land conveyed in 1926. (iii) The gravel pit from which the gravel and 
sand has been abstracted by the working which the plaintiff seeks to prevent has 
been worked for years by open quarrying from the surface. There was evidence 
that there was a gravel pit worked on Booth’s Farm over a span of forty-five years, 
and the plaintiff's counsel admitted that this gravel pit as such has been shown on 
the ordnance maps ever since 1904. (iv) It is also admitted that the land has a 
potential building value, and that, if it became necessary to build, the defendant, 
Foden, would be entitled to dig his foundations and use or sell the dut-coming soil; 
but counsel contests his right to do more, on the ground that the property in the 
gravel and sand has been reserved to the plaintiff, and he contends that there is 
nothing inconsistent with the defendant Foden having a right to build and to sink 
his foundations in the ‘‘minerals’’—that is, the gravel and sand which, it is said, 
are reserved to the plaintiff—while the latter retains the property in the subsoil 
generally. The plaintiff contends that the defendant had not the right to dig and 
remove this subsoil in gross—a term suggested by Norn, J., in Robinson v. Milne 
(1)—but only where such action was necessary to the building of a particular house 


or structure. 
The plaintiff objected to the judgment of Eve, J., on the ground that it was— 
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in part at least—based upon evidence which the learned judge had wrongly 4 
admitted at the trial. That evidence was: (i) As to the meaning of the words 
‘‘mines, minerals, and mineral substances,’’ and the objection to it is because there 
was no suggestion of local custom or trade usage which would justify such admis- 
sion. (ii) Of particulars of auction sales for the purpose of interpreting the con- 
veyance. He objected to it also on the ground that the contract of sale by Barton 
to the defendant Foden, the sub-purchaser, was relied upon as throwing light upon 
the interpretation of the conveyance. That contract provided that Barton as 
vendor should sell to the defendant Foden lot eighty— 


“described in the above particulars and subject to the foregoing special con- 

ditions of sale and the general conditions of 1925 so far as the same are 

applicable to a sale by private treaty.” 
The particulars contained the words: ‘‘The freehold property known as Booth’s 
Farm described as lot eighty in the particulars hereunto annexed,’’ and these latter 
particulars described the property as possessing ‘‘valuable frontages to the Walsall, 
Aldridge, and other roads.’’ Under lot eighty there was a note that the land was 
leased for the term of twenty-one years from March 25, 1913, and that that lease 
contained a covenant by the lessee to ; 


“sive up at any time on receiving twenty-one days’ notice any lands that may 
be required by the lessor for building purposes, roads, roadways, or other 
reasonable purpose, such land not to exceed in the whole five acres.” 


The conveyance of July 28, 1926, to the defendant sub-purchaser recited the above 
contract and stated that it was made in pursuance of the recited agreements. I 
have set out these points of objection in extenso, though it is not, in my opinion, 
necessary to treat them as essential to the decision of this court. 

Accepting the objection.to the evidence firstly set out above, it appears to me 
that, apart from the evidence admitted by Evr, J., and assuming that it was in- 
admissible, there is sufficient in the facts accepted and the matter admitted to 
decide that case, within the cases to which our attention has been called, without 
reference to the evidence objected to. Upon the second point, the admission that 
the land has a potential building value, and the fact that it is situate where it is, 
connotes that one purpose to which it could be put was to build upon it, and that 
that feature must have been present to the parties to the conveyance of July 28, 
1926. I will add that it appears to me that the particulars and conditions are 
relevant to the construction of the conveyance and can be properly referred to for 
that purpose. 

Before construing the terms of the exception I desire to make one or two obser- 
vations upon the cases dealt with by counsel for the plaintiff in his very able 
argument. He claimed that the court ought to look at the cases decided in 
reference to land taken for railways or the like, where the system of appropriating 
the soil to the railway and leaving the minerals to the owner except and until a 
certain procedure prescribed by statute was followed out, and to apply a scrutiny to 
them different from that applicable to those where the surface and mines or 
minerals are dealt with by contract and conveyance, between private individuals. 
There is authority for this contention to be found in the judgment of Bucxtey, J., 
in Great Western Rail. Co. v. Blades (2) ([1901] 2 Ch. at p. 682). But that view 
is definitely rejected by Lorp Loresurn in North British Rail. Co. v. Budhill Coal 
and Sandstone Co. (8) ({1910] A.C. at p. 127) and by Lorp Suaw ([1910] A.C. at 
p. 188); and Lorp Hatssury had said in Glasgow Corpn. v. Farie (4) (13 App. Cas. 
at p. 672): 

“I see no reason for concluding that the statutory reservation of minerals 

means anything different from a reservation of minerals in a private deed.”’ 


It is the duty of this court to follow the decision of the House of Lords. I cannot, 
therefore, accept the criticism that the so-called ‘‘eode” cases are to be differen- 
tiated in their meaning and effect from those that were decided upon conveyances 
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between private owners and purchasers. The suggestion of Bucxtry, J., was, I 
think, put forward in an effort to reconcile some of the cases—a task by no means 
easy of accomplishment. It is not, in my judgment, necessary to go through all 
the cases cited, and I turn at once to Hert v. Gill (5). It was held in that case 
that china clay was included in the reservation of ‘“‘mines and minerals,’’ but that 
the reservation of that property did not justify the owner of the minerals in getting 
the clay in such a way as to destroy or seriously injure the surface. Metusn, 
L.J., in giving his own judgment, which was assented to by James, L.J., said that 
when an owner of both surface and minerals sells the surface and reserves the 
minerals with power to get them, he ought, if he intends to have the power of 
destroying the surface in getting them, to frame his power in such language that 
the court may be able to say that such was clearly the intention of the parties. 
This observation is, to my mind, relevant to the construction of the reservation to 
which I will come later on. James, L.J., while agreeing with Metuisu, L.J., gave 
expression to a dictum which has given rise to much discussion. But for the 
authorities he would have thought that what was meant by (7 Ch. App. at p. 719) 


“mines and minerals in such a grant was a question of fact what these words 
meant in the vernacular of ‘witnesses of three classes’—the mining world, the 
commercial world, and landowners.”’ 


Glasgow Corpn. v. Farie (4) was what has been termed a code case under the 
Waterworks Clauses Act, 1847, s. 18. The decision was that a reservation under 
the Act of ‘‘mines of coal, ironstone, slate, or other minerals’’ did not include 
common clay forming the surface or subsoil of the land. The speeches of Lorp 
Haussury and the other Lords contain many observations that are germane to the 
present case. Lorp Hatssury (13 App. Cas. at p. 670) says that he doubts whether 
in the present state of the authorities it is accurate to say that in every deed or in 
every statute the word ‘‘minerals’’ has acquired a meaning of its own indepen- 
dently of any question as to the manner in which minerals themselves are gotten; 
and he accepts the view of the Lord Ordinary as correct (18 App. Cas. at p. 672): 


‘In the case of a voluntary sale of land with reservation of minerals, I am 
satisfied that we should not permit the seller to work the clay to the destruc- 
tion or injury of the purchaser’s estate, because we should hold that the 
conversion of the estate into a clay field was not within the fair meaning of 
the reservation.’’ 


Lorp Watson (18 App. Cas. at p. 675) extracts the principle from the authorities 


“that in construing a reservation of mines or minerals whether it occur in a 
private deed or in an Inclosure Act, regard must be had, not only to the words 
employed to describe the things reserved, but to the relative position of the 
parties interested, and to the substance of the transaction or arrangement 
which such deed or act embodies. ‘Mines’ and ‘minerals’ are not definite 
terms; they are susceptible of limitation or expansion, according to the inten- 
tion with which they are used.”’ 


Counsel for the plaintiff brought to our attention a great number of cases which 
illustrated the movement and also the divergence of opinion among the judges who 
decided them. Some cases, he contended, were to be read cum grano as code 
cases, while others were more trustworthy guides to a right judgment in the present 
case because they were cases decided between private persons. [ have already 
pointed out that differentiation between the cases can no longer be adhered to 
since the decision of the North British Rail. Co. v. Budhill Coal and Sandstone Co. 
(3). But that case also demonstrates the ‘futility of trying to extract a principle 
which will determine the problems of what is granted and what is excepted. Lorp 
Loresurn said ([1910] A.C. at p. 134): 


“No one principle has been accepted and every principle appears to have its 
friends. In these circumstances it would be quite unprofitable to expect a 
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solution by piecing together the dicta of even the most eminent authorities. 
They are contradictory. Your Lordships find the matter at large so far as 
this house is concerned.” 


It may be noted, however, that he thought it clear that by the words ‘‘or other 
minerals’’ exceptional substances are designated, not the ordinary rock of the 
district. Lorp Gore adds a useful canon of construction ({1910] A.C. at p. 134): 


“Phe enumeration of certain specified matters tends to, show that its object 
was to except exceptional matters, and not to include in its scope those matters 
which are to be found everywhere in the construction of railways, such as clay, 
sand, gravel, and ordinary stone”’: 


see also on this point Caledonian Rail Co. v. Glenboig Union Fireclay Co. (6) 
({1911] A.C. at p. 299), per Lorp Loresurn. The words in the present exception 
are ‘“‘mines, minerals, and mineral substances.’’ The last two words seem to have 
been added in-accordance with the observation of Lorp Herscuetn in Farie’s Case 
(4) (13 App. Cas. at p. 683), where he suggests that they embrace such substances 
as slate and ironstone which cannot be covered by a single genus of materials. 

After considering the above observations of learned judges carefully, I turn to 
the exception in the conveyance. Upon the admitted facts relating to the area 
and the purpose for which the land of Booth’s Farm was suitable, I cannot hold 
that the exception was intended to detract from the surface area conveyed, or to 
allow the vendor to retain the property in the substrata of the surface conveyed 
even if he was unable to get them. I think the grant and the exception must be 
construed in reference to this district and this area in which open quarrying for 
sand and gravel was knowingly to both parties exercised. Regard must be had, as 
Lorp Warson said (18 App. Cas. at p. 675), to the relative position of the parties’ 
interests and to the substance of the transaction or arrangement embodied. These 
considerations, in my opinion, point to the exclusion of gravel and sand from the 
exception reserving minerals and mineral substances, and to an intention that the 
purchaser should acquire his land without burdensome limitations which might 
restrict its full user as the soil and subsoil is used in the district: see also George 
Skey & Co., Ltd. v. Parsons (7). In my judgment, this view is reinforced strongly 
by the other words to be found in close collocation with the exception. The 
reservation is of the 


‘“‘mines, minerals, and mineral substances [within or under the land coloured 
pink] together with full power and liberty for the vendor . . . to work and get 
the same by underground workings only without any obligation to leave any 


subjacent or lateral support for the surface or any building for the time being 
erected thereon.”’ 


The underground workings only are specified for the purpose of getting the mineral 
substances that lie ‘“‘under the same,’’ that is, under and without destroying the 
surface conveyed. It seems to me that it would be a negation of the substance of 
the transaction to hold that all sand and gravel which is very generally a part of 
the soil and subsoil of this farm and worked and gotten from the surface was 
excepted from the grant and remained the property of the plaintiff. It would not 
be a reservation of what is exceptional, but of what is general and of general im- 
portance to the utility and efficiency of the land conveyed. The exception ought, 
as Metuisn, L.J., points out, if it was intended to have the effect now claimed, to 
have been expressed in far clearer terms. For these reasons, which do not invoke 
assistance from the evidence which is objected to, and without expressing a final 


opinion upon that part of the case, in my judgment, the appeals in both cases fail 
and must be dismissed with costs. 





LAWRENCE, L.J. The question to be determined in these actions is whether 
the reservation of mines, minerals, and mineral substances in the conveyance of 
July 28, 1926, operated to reserve the sand and gravel lying within or under the 
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land granted. It is plain from the numerous authorities cited by counsel that the 


prima facie meaning of the word ‘‘minerals’’ both in private deeds and in statutory 
provisions will yield to the expressed or implied intention of the parties. In 
Glasgow Corpn. v. Farie (4) (18 App. Cas. at p. 675) Lorp Watson said: 


“The only principle which I can extract from these authorities is this: that 
in construing a reservation of mines or minerals, whether it occurs in a private 
deed or in an Inclosure Act, regard must be had, not only to the words em- 
ployed to describe the things reserved, but to the relative position of the parties 
interested, and to the substance of the transaction or arrangement which such 
deed or Act embodies. ‘Mines’ and ‘minerals’ are not definite terms; they are 
susceptible of limitation or expansion according to the intention with which 
they are used.”’ 


In Caledonian Rail. Co. v. Glenboig Union Fireclay Co. (6) ({191i] A.C. at 
p- 299) Lorp Loresurn, L.C., said: 


‘“My Lords, the principle of the decision in this House in the Budhill (3) and 
Carpalla (8) cases seems to me to have been this: The court has to find what 
the parties must be taken to have bought and sold respectively remembering 
that no definition of ‘minerals’ is attainable, the variety of meanings which 
the use of the word ‘minerals’ admits of being itself the source of all the 
difficulty.” 


In Hezt v. Gill (5) (7 Ch. App. at p. 712) Metuisu, L.J., stated that the result 
of the authorities appeared to be 


“that a reservation of ‘minerals’ includes every substance which can be got 
from underneath the surface of the earth for the purpose of profit, unless there 
is something in the context or in the nature of the transaction to give it a more 
limited meaning.” 


James, L.J., in the same case, whilst concurring with Meuuisu, L.J., that the 
authorities had established the proposition stated by him, said that but for those 
authorities he should have thought that what was meant by ‘‘mines’’ and 
‘‘minerals’’ in a grant was a question of fact what those words meant in the ver- 
nacular of the mining world and commercial world and landowners at the date of 
the grant: see L.Rep. 7 Ch. App. at p. 719. The decision in Hert v. Gill (5) was 
followed by a sharp difference of judicial opinion on the question whether the true 
principle was that laid down by Metiisu, L.J., or that suggested by James, L.J. 
This difference of opinion was finally settled by the Budhill (8) and Glenboig (6) 
cases, in which the House of Lords definitely decided that the view suggested by 
James, L.J., was the right view. In my judgment, it is not necessary to travel 
beyond the pronouncements in these two last-mentioned cases in order to ascertain 
the principles upon which the present cases fall to be determined. 

The two main principles to be gathered from these pronouncements are, first, 
that the word ‘‘minerals,’’ when found in a reservation out of a grant of land, 
means substances, exceptional in use, in value and in character (such as, for 
instance, the china clay in the Carpalla Case (8)), and does not mean the ordinary 
soil of the district which, if reserved, would practically swallow up the grant (such 
as, for instance, the sandstone in the Budhill Case (3)); and, secondly, that in 
deciding whether or not in a particular case exceptional substances are ‘‘minerals’’ 
the true test of what that word means is the vernacular of tle mining world, the 
commercial world and landowners at the time of the grant and whether the par- 
ticular substance was so regarded as a mineral: see per Lorp Lorenurn, L.035° i 
the Budhill Case (8) ([{1910] A.C. at p. 127). Further, it is to be noted that the 
fact that certain substances can be worked for the purpose of profit may have a 
bearing upon the question whether they have been recognised as included in the 
term ‘‘minerals,” but does not necessarily determine that they have been ordinarily 
understood to be so included: see per Lorp GoreLt in the Budhill Case (3) ({1910] 
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A.C. at p. 182). It follows from the decisions in the Budhill (3) and Glenboig (6) 
cases that the question whether a given substance is or is not a ‘‘mineral’’ within 
the meaning of the instrument in which it 1s mentioned is a question of fact to be 
decided according to the circumstances of the particular case: see Symington v. 
Caledonian Rail. Co. (9). 

The relevant facts in the present case have already been stated by the Master of 
the Rolls. I will, therefore, content myself with briefly referring to such facts as 
have led me to the conclusion that Evz, J., was right in his decision. The Perry 
Hall estate of which Booth’s Farm formed part, was twice put up for sale by 
public auction, once in 1921 and again in 1923. On each occasion the particulars 
of sale stated generally that the property possessed many miles of valuable road 
frontages to Walsall and other roads, and that much of it was ripe for present or 
future building developments, and in the particular relating to Booth’s Farm it 
was stated that the farm was just off the Walsall road, and that the lessee was 
under covenant to give up any land (not exceeding five acres) required for (inter 
alia) building purposes or roads. In the contract for sale to the defendant's vendor, 
Barton, and in the contract for the sub-sale by Barton to the defendant, the auction 
particulars which I have mentioned were referred to, and in the conveyance to the 
defendant both contracts are recited. I think, therefore, that the fair inference 
is that the plaintiff was holding out, not only to the general public, but also to the 
defendant in particular, that the land conveyed by him was land capable of develop- 
ment as a building estate. The defendant in the witness-box stated that he pur- 
chased the land for development purposes. The liberty reserved to the plaintiff in 
the conveyance of July 28, 1926, of getting the reserved mines, minerals and 
mineral substances was by underground workings only, a method of getting wholly 
inapplicable to the sand and gravel claimed in the present action. The common 
soil of the district in which Booth’s Farm is situate consists of sand and gravel 
lying immediately underneath a thin layer of the cultivated top-soil averaging about 
12 in. in thickness. The evidence of geologists is that this substratum of sand and 
gravel forms one of the triassic group of strata known as the Bunter pebble beds 
with an addition of some glacial drift. There is a wide belt of this pebble bed 
and glacial drift formation stretching from the mouth of the Tees to the mouth of 
the Exe, comprising many thousands of square miles. In the particular locality 
in question this belt is from three to four miles wide. There are many gravel and 
sand pits scattered over a wide area in the immediate neighbourhood of Booth’s 
Farm, and one of the gravel pits is on the farm itself. In these circumstances it 
cannot possibly be said that in the district in question sand and gravel are sub- 
stances which are rare and exceptional in character. Further, the sand and 
gravel are not substances which are exceptional in use or value; they are 
used mainly if not wholly for building and road-making purposes, and their 
commercial value depends entirely on local requirements and facilities for trans- 
port. It would be impossible to build a house, make a road or lay down a 
drain on Booth’s Farm without cutting into the underlying sand and gravel. The 
trees and shrubs growing on this farm have their roots embedded in the sand and 
gravel. It is difficult to imagine that the real nature of the transaction between 
the parties was as is now alleged by the appellant, and that all he was selling and 
the defendant was buying was the layer of top-soil (which in some places was 
practically non-existent) with an implied easement to construct and maintain any 
buildings, road and drains he might desire upon and within the underlying sand 
and gravel retained by and belonging to his vendor. There are edmittedly sean 
of coal, ironstone, and fireclay at a considerable depth below the surface of Booth’s 
Farm, all of which are “‘minerals’’ in the vernacular of the mining world, the 
commercial world, and landowners. The existence of these mineral wubebaiens is 
amply sufficient to explain the reason for and object of the reservation in the con- 
veyance of July 28, 1926. Moreover, evidence was adduced at the trial that sand 
and gravel are not ‘‘minerals’’ in the vernacular of the mining world, the com- 
mercial world, or landowners. Regard being had to the fact that sand and gravel 
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constituted the ordinary soil of the district, this evidence was really unnecessary, 
as, according to the proposition laid down by Lorp Lorepurn in the Budhill Case 
(3), it would only become necessary to consider such evidence if the plaintiff had 
proved that the sand and gravel claimed by him were exceptional substances. 
However, the learned trial judge has carefully analysed this evidence, and I agree 
with his view of the result of it. x 

But the plaintiff contended that the addition of the words ‘‘mineral substances”’ 
to the words ‘‘mines’’ and ‘‘minerals’’ made all the difference and operated to 
reserve the sand and gravel. Ever, J., held, and I entirely agree with him, that 
the expression ‘‘minerals’’ and ‘‘mineral substances’? mean as nearly the same 
thing as two expressions can mean. Lorp Macnacuren in Farie’s Case (4) (13 
App. Cas. at p. 689) said that the word ‘‘minerals”’ in its widest signification meant 
every inorganic substance forming part of the crust of the earth other than the 
layer of soil which sustains vegetable life. The plaintiff did not suggest that any 
wider or other meaning could properly be given to the words ‘‘mineral substances.’’ 
We were told by counsel for the defendants that the expression ‘‘minerals and 
mineral substances’’ had been adopted by conveyancers in lieu of the more cumber- 
some expression ‘‘coal slate ironstone and other minerals’’ formerly in use, in 
consequence of the remark made by Lorp Herscuett in Farie’s Case (4) that there 
is no common genus within which coal, slate, and ironstone can be comprised 
except that they are mineral substances of sufficient value to be commonly worked. 
Be that as it may, however, I am of opinion that for all practical purposes 
‘‘minerals’’ and ‘‘mineral substances’’ are synonymous terms, and that the latter 
yields to the expressed or implied intention of the parties just as much as the 
former. Accordingly, what is said in the authorities as to the meaning of the word 
“‘minerals’’ applies with equal force to the words ‘‘mineral substances.’’ In the 
result, for the reasons stated I agree that these appeals fail and should be dismissed 
with costs. 


ROMER, L.J.—The plaintiff sought by his pleadings to obtain a declaration that 
all sand and gravel situate within or under the lands conveyed by him to the 
defendant Foden by the deed of July 28, 1926, were and are the property of the 
plaintiff by virtue of the exception in that conveyance of all minerals and mineral 
substances. Seeing that it is almost impossible to disturb any part of the surface 
of the land without finding some bit of sand or gravel, or both, such an exaggerated 
claim obviously could not be supported, and, on the appeal, counsel confined the 
plaintiff’s claim to such beds of gravel and sand as might ordinarily be worked for 
the purposes of profit. The plaintiff is, therefore, in effect, claiming the beds of 
sand and gravel now being worked by the defendant company, and, of course, any 
similar beds of sand and gravel that may be within or under the defendants land. 
Whether such beds do or do not fall within the exception is the question to be 
determined upon this appeal. For the purpose of assisting us in the determination 
of this question, our attention has been called to a great number of authorities in 
which the courts have been called upon to ascertain the true effect of a conveyance 
of land containing an exception of ‘‘mines and minerals’’ or ‘‘mines of minerals”’ 





or the like. I do not recollect that in any of these cases there was in addition an 


exception of ‘‘mineral substances,’’ but I agree with Eve, J., in thinking that this 
expression in no way enlarges the exception. If the word ‘‘minerals’’ had to be 
given its strict mineralogical meaning, the words ‘‘mineral substances” might 
possibly be regarded as intended to include within the exception substances that 
were minerals in popular parlance only. But it is clear that the court has never 
in modern times treated the word ‘‘minerals’’ as including only things that a 
mineralogist would designate minerals, but has given to the word a meaning that 
renders the addition of the words ‘‘mineral substances’’ quite unnecessary. 

In order to see what this meaning is it is sufficient to begin with Hert v. Gill (5), 
for the definition of the word ‘‘minerals’’ given by MeuusH, L.J., in that case is 
probably as favourable to the plaintiff as any that can be found in the books within 
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the last sixty years. That definition, stated by the lord justice to be the result 
of the earlier authorities, was this : 
‘‘A reservation of minerals includes every substance which can be got from 
underneath the surface of the earth for the purpose of profit.”’ 


Pausing there, the beds of sand and gravel claimed by the plaintiff would clearly 
fall within the definition. The learned lord justice, however, proceeded to add 


“unless there is something in the context or in the nature of the transaction 
. . . . 2 ” 
to induce the court to give it a more limited meaning. 


The defendants contend that in the present case the court should, having regard 
to the context and the nature of the transaction, give the word a more limited 
meaning and exclude from it the beds of sand and gravel even if the definition of 
Meuusu, L.J., can now be accepted as being the correct one. But they further 
contend that this definition cannot now be relied upon, and that the meaning 
which James, L.J., in the same case would have given to the words ‘“‘mines and 
minerals’’ but for the earlier authorities, is the one that now holds the field. 
James, L.J., said this: 


“But for these authorities I should have thought that what was meant by 
‘mines and minerals’. . . was a question of fact what these words meant in 
the vernacular of the mining world and commercial world and landowners . . . 
at the date of the conveyance that has to be construed.”’ 


Both these definitions have been considered in many subsequent authorities, and 
each of them has found adherents of eminence: see, e.g., Farie’s Case (4); Earl of 
Jersey v. Neath Poor Law Union Guardians (10); Great Western Rail. Co. v. 
Blades (2); Todd v. North Eastern Rail. Co. (11); and North British Rail. Co. v. 
Budhill Coal and Sandstone Co. (3). It is, however, in my judgment unnecessary 
to refer to these authorities in detail, inasmuch as I have come to the conclusion 
that, whichever of the two definitions be applied to the present case, the beds of 
sand and gravel claimed by the plaintiff are not within the exception contained in 
the conveyance of July 28, 1926. Both the context in that deed and the meaning 
attributed to the word ‘‘minerals”’ in the vernacular of the mining world and com- 
mercial world and landowners seem to me to exclude these beds from the exception. 
Looking at the conveyance first, it is to be observed that the only power expressly 
reserved to the vendor of working and getting the excepted mines, minerals and 
mineral substances is a power to do so by underground workings. At and before 


E 


the date of the conveyance, sand and gravel was being obtained from the pit at G 


Booth’s Farm. The pit’ admittedly has been shown on the ordnance maps of the 
district ever since 1904 and, according to Mr. Foden’s evidence, was worked by 
the plaintiff's predecessor in title thirty years ago. Its existence must, therefore, 
have been well known to both parties to the conveyance of July 28, 1926. In these 
circumstances it seems to me incredible that if the parties contemplated an excep- 
tion of the sand and gravel in this pit, and sand or gravel in similar beds that 
might be found, the power of getting these materials by open workings from the 
surface should not have been reserved to the vendor. It was, indeed, suggested 
in argument that the parties intended that, so far as obtaining the materials and 
mineral substances by surface workings was concerned, the vendor was content to 
rely upon the provisions of the Mines (Working Facilities and Support) Act, 1923. 
This appears to me a far-fetched and extravagant contention. If the vendor had 
the provisions of this Act in mind it is difficult to understand why he did not rely 
upon them in respect of underground workings as well. It is still more difficult 
to understand why, if he was relying upon the provisions of that Act to enable him 
to work the sand and gravel in question, he did not avail himself of the definition 
of the word ‘‘minerals’’ in that Act and include in the exception all substances in 
or under the land obtainable by underground or surface working. This would 
have effectually prevented any questions arising whether the sand and gravel was 
included, I cannot think that if he had possessed so intimate a knowledge of the 
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law as to bear in mind the provisions of the Act, he would have been ignorant of 
the danger of relying upon the words ‘‘minerals and mineral substances’’ for the 
purpose of reserving the sand and gravel beds. I prefer to think that he was 
ignorant alike of the Act and of the dangers from which the definition in the Act 
would have saved him. The reservation of a power of getting the excepted minerals 
by underground workings was, in my opinion, meant to exclude a power of working 
from the surface, and clearly indicates that the beds of sand and gravel in question 
were not intended to be excepted. 

But, apart from this indication of intention afforded by the context in the con- 
veyance, the evidence as to the meaning of the words ‘‘minerals and mineral 
substances’’ in the relevant vernacular leads to the same conclusion. Mr. Night- 
ingale, who is a mining engineer, land agent and surveyor, and has been well 
acquainted with this particular district for years, was called as a witness for the 
plaintiff. In the course of his cross-examination he was asked this question: ‘‘I 
suggest to you that nobody—no contractor or mining engineer or anybody else—in 
this area who wanted to get or to find surface sand or gravel, such as we say exists 
throughout this area, would have considered for one moment an advertisement of 
mines, minerals, and mineral substances under any part of this area?’’ and he 
answered “‘No.’’ Mr. Ridsdale, a mining engineer who has known the area in 
question all his life, said that he had never come across a case in which gravel or 
sand in the area had been offered for sale as minerals or mineral substances. Mr. 
Holland, another mining engineer, who, like Mr. Ridsdale, has known the area 
intimately all his life, said that he had never heard the sand and gravel referred 
to as minerals or mineral substances. Mr. Walters, an auctioneer who has carried 
on business in the area for over forty years, said that he had never heard it 
suggested that this sand and gravel below the subsoil was a mineral or a mineral 
substance, and that he had never known of sand and gravel being dealt with or 
described in the area as mines and minerals. He said that the usual expression in 
the neighbourhood was ‘‘mines and minerals, sand, gravel, and clay.’’ This 
evidence, which, if the definition of minerals given by James, L.J., is to be 
accepted, must, as it seems to me, necessarily be admissible, was uncontradicted 
so far as I have been able to ascertain, and this is not surprising. For it is only 
what I should have expected in view of the evidence as to the geological formation 
of the district. The beds of sand and gravel claimed by the plaintiff either form 
part of the pebble bed formation of the Bunter series or, as regards the sand, are 
glacial deposits, and together they form the common surface rock of the district. 
In my judgment Eve, J., was right in holding that this sand and gravel was not 
excepted out of the conveyance to the defendant and these appeals should be dis- 
missed with costs. 

Appeals dismissed. 


Solicitors: Sparks, Russell, Isard & Co.; Sharpe, Pritchard & Co., for Crockford 
é Sons, Birmingham. 
[Reported by G. P. Lanawortny, Esq., Barrister-at-Law.] 
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SKINNER v. GEARY 


[Court or Appgat (Scrutton, Greer and Slesser, L.JJ.), July 15, 16, 1931] 


[Reported [1931] 2 K.B. 546; 100 L.J.K.B. 718; 145 LT. 678; 
95 J.P. 194; 47 T.L.R. 597; 29 L.G.R. 599] 


Rent Restriction—Possession—Tenant not in personal occupation of premises— 
Relative of tenant residing there—Licensee or sub-tenant at will—No evt- 
dence of tenant’s intention to return—Rent and Mortgage Interest (Restric- 
tions) Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5 (1), as substituted by s. 4 of 
the Rent and Mortgage Interest Restrictions Act, 1923 (13 & 14 Geo. 9, 
c. 82). 

A ak of premises which he never occupies is not protected by the Rent 
and Mortgage Interest (Restrictions) Acts, 1920-25. 

The tenant of a dwelling-house within the scope of the Rent Restriction 
Acts ceased to reside there and for ten years lived elsewhere with his wife, 
permitting, first, relatives of his wife, and, then, his sister, to reside in the 
dwelling-house. On a claim for possession by the jandlord, 

Held: (i) by Scrurron and Stesser, L.JJ.: the Rent Restriction Acts 
operated to protect a tenant who was in residence, whose home the house was, 
and who, if he were away, desired to return there, as in the case of a person 
whose occupation took him away from home for, perhaps, long periods, and, 
therefore, the tenant in the present case was not protected by the Acts and the 
landlord was entitled to possession. 

(ii) by Greer, L.J.: the findings of the county court judge involved a finding 
that the whole dwelling-house had been sublet, and, therefore, the landlord 
was entitled to possession under s. 5 (1) (h) of the Rent and Mortgage Interest 
(Restrictions) Act, 1920, as substituted by s. 4 of the Rent and Mortgage 
Interest Restrictions Act, 1923. 

Haskins v. Lewis (1), [1931] 2 K.B. 1, followed, and opinion of Swirt, J., 
in Hicks v. Scarsdale Brewery Co. (2), [1924] W.N. 189, approved. 

Collis v. Flower (3), [1921] 1 K.B. 409, and Kreitman vy. Vidofsky (4), 
(1927), 43 T.L.R. 335, overruled. 


Notes. Considered: Sutton v. Dorf, [1932] All E.R.Rep. 70. Applied: Reidy 
v. Walker, [1933] All E.R.Rep. 182; Hiller v. United Dairies (London), Ltd., 
[1933] All E.R.Rep. 667; Lawrance v. Hartwell, [1946] 2 All E.R. 257; Murga- 
troyd v. Tresarden, [1946] 2 All E.R. 733; E. Moss, Ltd. v. Brown, [1946] 2 
All E.R. 557; Mount v. Childs (1948), 64 T.L.R. 559; Harrison v. Hopkins, [1949] 
2 All E.R. 597. Distinguished: Wigley v. Leigh, [1950] 1 All E.R. 73. Referred 
to: Robson v. Headland (1948), 64 T.L.R. 596; Langford Property Co. v. Athanas- 
soglou, [1948] 2 All E.R. 722; Langford Property Co. v. Tureman, [1949] 1 K.B. 
29; Berkeley v. Papadoyannis, [1954] 2 All E.R. 409; Cove v. Flick, [1954] 2 
All E.R. 441; §. L. Dando, Ltd. v. Hitchcock, [1954] 2 All E.R. 835. 

As to the position of a statutory tenant, see 23 Hatspury’s Laws (3rd Edn.) 
809, 810; and for cases see 381 Diarsr (Repl.) 658 et seq. For the Rent Restric- 
tion Acts, 1920 and 1923, see 13 Hatssury’s SraTureEs (2nd Edn.) 981 and 1033 
respectively. 

Cases referred to: 
(1) Haskins v. Lewis, [1931] 2 K.B. 1; 100 L.J.K.B. 180; 144 L.T. 378; 95 J.P. 
57; 47 T.L.R. 195; 29 L.G.R. 199, C.A.; Digest Supp. 
(2) ee ¥. Scarsdale Brewery Co., [1924] W.N. 189, D.C.; 81 Digest (Repl.) 
oO, 7605. 
(3) Collis v. Flower, [1921] 1 K.B. 409; 90 L.J.K.B. 282; 124 L.T. 510: 19 
L.G.R. 193, D.C.; 81 Digest (Repl.) 662, 7627. . 
(4) Kreitman v. Vidofsky (1927), 43 T.L.R. 335, D.C.; Digest Supp. 


EH 





A 


i 


C.A.] SKINNER v. GEARY 303 


(5) Campbell v. Lill (1926), 185 L.T. 26; 42 T.L.R. 897; 70 Sol. Jo. 621, D.C.; 
31 Digest (Repl.) 693, 7846. 

(6) Fordree v. Barrell, [1931] 2 K.B. 257; 100 L.J.K.B. 515; 145 L.T. 219; 95 
J.P. 141; 47 T.L.R. 404; 29 L.G.R. 440, C.A.; on appeal, [1982] A.C. 676; 
101 L.J.K.B. 529; 147 L.T. 206; 96 J.P. 278; 48 T.L.R. 482; 30 L.G R. 
271, H.L.; Digest Supp. has 

(7) King v. York (1919), 88 L.J.K.B. 839; 85 T.L.R. 256; [1919] W.N. 59; 81 
Digest (Repl.) 634, 7427. 

(8) Martin Estates Co., Ltd. v. Watt and Hunter, [1925] N.I. 79; 31 Digest 
(Repl.) 646, *2525. 

(9) Prout v. Hunter, [1924] 2 K.B. 736; 93 L.J.K.B. 993; 132 L.T. 193; 40 
open 868; 69 Sol. Jo. 49; 22 L.G.R. 746, C.A.; 31 Digest (Repl.) 639, 

(10) Drury v. Johnston, [1928] N.I. 25; Digest Supp. 

(11) John Lovibond & Sons, Ltd. v. Vincent, [1929] 1 K.B. 687; 98 L.J.K.B. 
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Appeal from a Divisional Court of the King’s Bench Division (Tatnot and 
Finuay, JJ.). 

The plaintiff was the owner of a dwelling-house and premises known as 26, 
Oxford Road, Upper Norwood, London. The defendant was a weekly tenant of 
the said premises at a rental of 10s. a week. The plaintiff claimed possession. It 
was admitted that the premises came within the scope of the Rent and Mortgage 
(Restrictions) Acts and that a proper notice to quit had been served on the defen- 
dant on May 6, 1930. The defendant pleaded the protection of the Acts on the 
ground that he was a statutory tenant. It was proved before the county court 
judge that for many years prior to 1919 the defendant had been tenant and occupier 
of the premises, that in that year he went to live in a house at Tatsfield, Surrey, 
of which his wife was tenant, and that thereafter a married sister of the defendant’s 
wife and her husband lived at 26, Oxford Road until June, 1930. A sister of the 
defendant then occupied the premises and was in occupation when proceedings 
were commenced in the county court. The learned judge held that the defendant 
was not in actual possession of the premises at the time the notice to quit was 
given, the material time, and that he did not retain possession within the meaning 
of the Acts by the occupation of his own or his wife’s relatives, as, on the evidence, 
that occupation was not for the purpose of preserving the house for his own resi- 
dence. He, therefore, made an order for possession and against this the defendant 
appealed on the ground that the learned judge was wrong in law. The Divisional 
Court held that the fundamental principle of the Rent Restriction Acts was to 
protect a resident in a house, and, therefore, they dismissed the appeal. 
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The defendant (the tenant) appealed. 


Safford for the tenant. 

Frank J. Powell and Norman Parkes for the landlord. 

The following cases were cited in the argument besides those mentioned in the 
judgments in the Court of Appeal: Campbell v. Lill (5), Fordree v. Barrell (6), 
King v. York (7), Martin Estates Co., Ltd. v. Watt and Hunter (8), Prout v. 


Hunter (9). 


SCRUTTON, L.J.— This case under the Rent Restriction Acts raises a question 
which in part, I think, has already been decided by this court; but in part, 
perhaps, has not been so decided. The facts now are comparatively simple, 
although there was a great conflict of evidence as to them in the county court. 
The claim was to recover possession of a certain house from the tenant, the defen- 
dant. The county court judge found that for the last ten years he and his wife 
have been living somewhere else, and that he is not a tenant in actual possession 
of the house, the subject of this action; but it appears that during this time he, 
living somewhere else, has been paying rent to the landlord for this house, and, 
first of all, two relations of his wife lived there, presumably with his consent. It 
does not appear whether they have been paying him rent while he has been paying 
the landlord rent, or whether he has been charitable to his wife’s relations, and 
let them reside there without paying rent. It may be that they are his tenants at 
will, and when they left, apparently the tenant’s sister came to live in the house. 
Again, it does not appear whether she paid him any rent, or whether she was a 
kind of tenant at will in the house. The finding of the learned county court judge 
is that for ten years the tenant and his wife have been residing at another house 
ten miles away, and that he is not in actual possession. He is a tenant who was 
not in occupation, and the occupation, the county court judge has found, of the 
wife’s relatives and then of his sister was not for the purpose of preserving the 
house as a residence for him. The way in which the judges of the Divisional Court 
have put it, and the basis on which the county court judge proceeds, is that he 
has found that it was not the tenant’s residence during the whole of that period, 
i.e., for some ten years. It seems also that there is no reason to think that at 
any definite time, or, indeed, at any time, did the tenant contemplate returning 
there to reside. 

We have decided in this court, the third member of the court not saying any- 
thing about the matter, but the two other members of the court agreeing, that, if 
you get a house originally let to a tenant and you find that that tenant is not living 
in the house, but that a business is being carried on on two floors of the house, not 
proved to be the tenant’s business, and that the tenant has sublet the other two 
floors of the house and is not residing there himself, such a tenant cannot claim 
the protection of the Act—as to the two floors let for business premises because 
they are let for business premises which are not within the Act, and as to the two 
other floors, because the tenant is not himself occupying them for residence, and 
has sublet the part of the house which is not used for business premises. That is 
the decision of this court in Haskins v. Lewis (1). The difference in the facts of 
this case is that there is here no question of business premises. It has been found 
that the tenant is not an occupying tenant, that his home is elsewhere, and that 
he has no intention to return to this house as his home. Thus the question is 
raised, which can be stated quite simply: Do the Rent Restriction Acts apply to 
a non-occupying tenant—not to a person who occupies from time to time, a person 
who comes down some week-ends to a country cottage, or to take one of the best 
illustrations, to a sea captain who is away for long periods, but returns to the house 
between his voyages, while his wife and family stay in the house while he is away— 
pave q non-occupying tenant? This is the case where the tenant does not occupy 
at all, but merely pays rent. He does not sublet; he merely pays rent, and he 
does not himself, or by his family, by which I mean his wife and children, occupy 
the house, he returning from time to time. 
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The history of the decisions under the Rent Restriction Acts may be described 
as a very gradual feeling of the way towards the principles upon which the Act is 
to be worked. When the first Act was passed in 1915, and further Acts were passed 
in 1919, 1920, and 1923, there is no evidence that Parliament, or the draftsmen, 
ever thought out exactly what right they were giving to the tenant. There is no 
evidence that they considered originally whether it was a property that they were 
giving the tenant, a property that he could assign, a property that he could leave 
by will, a property which would pass to his legal personal representatives, if he died 
intestate, a property which might, or might not, pass to his trustee in bankruptcy 
if he became bankrupt. There is nothing in the Acts to show that Parliament ever 
thought about that sort of question. Consequently, the courts have had slowly to 
feel their way, generally out of extra caution, not deciding anything more than 
they could help in the particular case, but frequently indicating that they saw that 
there were questions coming which they would have to decide when the facts raised 
them. It is curious, indeed, that it was not until 1928, thirteen years after the 
first Act was passed, before the court was faced by the question whether a statutory 
tenant could leave his property by will: see Drury v. Johnston (10) and Lovibond 
& Sons v. Vincent (11). Other questions were dealt with as they arose. For 
instance, in 1928, before the 1923 Act came into force, the question was raised 
whether a statutory tenant could assign his whole interest for value, and the court 
in Keeves v. Dean (12) decided that he could not. Parliament, in 1923, before 
Keeves v. Dean (12) was decided, supported that view without any knowledge of 
what was going to happen in Keeves v. Dean (12) by providing that the assignment 
of the whole interest in the premises should be a ground on which the county court 
judge could turn the tenant out. That left the very difficult question whether the 
Act contemplated assignments of part of the tenancy, i.e., subletting, and in Roe 
v. Russell (18), in 1928, the court had to face that question. They decided there, 
having regard to a number of expressions in the Act, that so long as the tenant 
resided in part of the dwelling-house he might sublet other parts. If he ceased to 
reside, and assigned the whole, then he lost the right to be considered as tenant. 
Lastly, in Lovibond & Sons v. Vincent (11), in 1929, the court had to face the 
question whether the tenant could leave his interest in the house by will, and they 
decided that he could not. ; 

Throughout this series of decisions the court had been gradually working to the 
view that the right was not a right of property, unless provided by the Act. For 
instance, there is a section about intestacy, a very difficult section to work, and 
one which has never yet come before this court to consider how it is to be worked, 
which does give the intestate a kind of right of property which is to descend to 
persons to be settled by a referendum of the family. It is a very odd clause, but 
throughout all these cases there have been, from time to time, expressions which 
show that the court has been gradually working towards a general principle that 
the Act extends, and relates, to a tenant in residence, a tenant whose home the 
house in question is, a tenant who desires to live there, or, if he is away, er 
to return there. For instance, Bankes, L.J., in Keeves v. Dean (12) ([1924] 
K.B. at p. 690): 

“His right is a purely personal on 

authorises him to pass it on to anot 

with the possession or dies.”’ : 
That is the principle towards which the courts have, in may uly iets te 
for some time. In Haskins v. Lewis (1), to which I have engl - re ae 
of the court expressly stated such a principle. I said ({1931] 2 K.B. at p. : 
nal tenant is not residing in those floors ; 
his sub-tenants are residing there. The consequence 16 ee Rapes 
position, that the ai ra is ig acted ee L eciak ies Pies 

iginal dwelling-house, a 

ae ates. ekideiis the pace floor and the first floor as a residence, he 


e, and as such, unless the statute expressly 
her person, must cease the moment he parts 


“One thing is quite certain, the origi 


306 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


is occupying them for business purposes; he is not occupying the attic and ee 
basement as a residence, those portions of the house are being occupied by the 
subtenants, he is therefore not in personal occupation of any dwelling-house. 
That being so, he appears to me to come within the fundamental principle of 
the Act that it is to protect a resident in a dwelling-house, not to protect a 
person who is not a resident in a dwelling-house, but is making money by sub- 
letting it. That, I understand, is the principle which Swrrr, J., intended to 
lay down in Hicks v. Scarsdale Brewery Co. (2).”’ 


My brother Grerr did not express any opinion either for or against that view, 
but he dealt with another point. Romer, L.J., said ({[1931] 2 K.B. at p. 18): 


“It has frequently been pointed out in the courts, and it has been pointed out 
once more by Scrurron, L.J., in the judgment that he has just given, that the 
principal object of the Rent Restriction Acts was to protect a person residing 
in a dwelling-house from being turned out of his home. Where, therefore, 
when the contractual tenancy comes to an end, the tenant is not in physical 
possession of any part of the premises, there is nothing in the Act which 
enables him to resist the claim of his landlord to possession, whether he has 
gone out without subletting the premises or whether he has sublet the premises 
as a whole.”’ 


It is quite true that in that case the facts were that part of the premises had been 
taken out of the scope of the Acts by being used as business premises, and in the 
rest the tenant was not residing, but had sublet the whole of the residential 
premises. Counsel for the tenant, in addressing us, said on behalf of his argument: 

“The court has not yet decided what is the position if there is no subletting, but 
the facts are merely that the tenant is not in the premises.’’ Probably, strictly 
speaking, that is accurate; although the principle applicable has been stated in 
such wide terms that it would be very difficult to distinguish this case from the 
previous cases with any precision that is both intelligible and logical. 

In my view, from the start, now that one looks back on the series of cases, this 
underlying principle has been treated as governing the Acts. The first Act was 
passed in war-time, when, owing to the scarcity of houses, for various reasons into 
which one need not go, very high rents were being claimed from tenants by Jand- 
lords. Parliament stepped in to say: ‘‘We will fix the rent at which alone you 
can let to a tenant, and we will fix it by the rate it was on a date before the war. 
If you continue paying that rent, although the landlord wants to get rid of you, 
and although he has terminated your contractual tenancy, you shall stay in.”’ It 
dealt with a tenant who was in, and who was not to be turned out. It did not 
deal, in my opinion, and it was never intended to deal, with a tenant who was not 
in, but who wanted to say: ‘I am out. I am living elsewhere, but I claim the 
right, so long as I pay the contract rent, to keep my tenancy of those premises, 
although T am leaving the house empty.’’ If it had been suggested to Parliament, 
in a time of great scarcity, that they were providing that a man might keep a house 
empty so long as he paid the rent, such a suggestion would have been received 
with contempt. That was not the purpose for which the Act was being passed; 
but, as I have said, the Act was passed in a hurry. Most of these Rent Acts seem 
to have been passed in a hurry, and the language used was very vague, and it has 
always been possible for counsel to say that they could not find very clear words 
in the Acts dealing with the case before the court. That was the argument which 
was presented in one of the first cases in which this court had to consider the 
general position of the Act. I am referring to Remon v. City of London Real 
Property Co., Ltd. (14). What had happened there was that there was a tenancy 
which, contractually, and at common law, expired on a given date. Two hours 
after it had expired the landlord got into the premises. The tenant was not there. 
The landlord said: “‘T am exercising my right of re-entry. Where do you find 
anything in the Rent Restriction Acts turning me out? I am in. It is not a 
question of the tenant not having possession. Here am I, the landlord, in the 
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premises. ’ Counsel argued with his usual force and vigour that there were no 
words in the Act which provided for such a case, and consequently he, the land- 
lord, was entitled to stay in. As I put it: 


‘Mr. Romer argued very forcibly to us that though the policy were clear yet 
the courts ought not to give effect to it unless they could find words apt in 
their ordinary meaning to justify them in so doing, and that the case of a 
landlord getting into possession of premises which under the agreement of 
tenancy he had a right to enter had not been dealt with by Parliament”’ 


({1921] 1 K.B. at p. 58). The argument here of counsel for the tenant has been 
a twin brother of that argument, only he has put it the other way. He says: 
“Section 5 of the 1920 Act, now s. 4 of the 1923 Act, provides that an order for 
possession shall not be made except in certain circumstances. Where do you find 
in s. 5 or s. 4 any words dealing with the case of a tenant who is not in possession 
of the premises at all, who is living elsewhere, and who merely claims the contract 
right because he pays rent?’’ I agree entirely with him that s. 5 and s. 4 have 
not said so for the reason, in my view, that it was never contemplated that the 
Act applied to the case of a tenant living somewhere else, and not living in the 
premises, who said: ‘‘I am not in, but do not turn me out.’’ A non-occupying 
tenant, in my view, was never within the precincts of the Act at all. The Act 
dealt with occupying tenants who were to have a right to stay in, a right not to 
be turned out. But the case of the non-occupying tenant was not a case that 
Parliament ever thought came within the Act, and so Parliament did not provide 
for him in s. 5 or ins. 4. 

In my view, this case must be decided on the principle that the Rent Restriction 
Acts do not apply to a tenant who is not occupying the premises in question. I 
exclude the cases of temporary absence. The best illustration of that case is as I 
have said once already, that of a ship’s captain. He may be away from the 
premises for the greater part of the year, but he has the tenancy of them. He 
intends to return to them; he is there when he is in England, and his wife and 
family occupy the premises while he is away. I am dealing in this case with that 
of a man who does not intend to live in the premises, who has not lived in the 
premises for the last ten years, and who, as the Divisional Court say, has shown 
no evidence of ever intending to return to the premises because he is quite com- 
fortable where he is, where he has lived for the last ten years. The Divisional 
Court, quite properly, felt themselves a little handicapped by certain previous 
decisions, some of which, I agree, are not consistent with the principle that I am 
now laying down, but they came to the conclusion that the principle laid down in 
Haskins v. Lewis (1) applied to this case, as well as to the facts of Haskins v. 
Lewis (1). Tator, J., who gave the leading judgment, and one of the very careful 
judgments that Tatsor, J., does give, said in conclusion : 


‘Conscious as I am that this view involves a departure from the decisions in 
Collis v. Flower (3), Mellows v. Low (15), and the conclusion that Kreitman 
v. Vidofsky (4) cannot be reconciled with what the lord justices have said in 
Haskins v. Lewis (1), and although I feel embarrassed to some extent by the 
fact that, from the report I have seen—it is not a very full report—none of 
those authorities was brought to the notice of the Court of Appeal in Haskins 
y. Lewis (1), and is certainly not dealt with in any way by the lords justices, 
as I think would have been the case if they had been cited to them, it seems 
to be our duty to follow what the judges in the Court of Appeal have said. 
I think if we decided differently we should be saying we did not agree with 
what they deliberately laid down as a general principle in the construction of 
these Acts. If we have misunderstood the Acts or the decisions and this case 
goes to the Court of Appeal, I hope that the court will tell us what we ought 


to have done.”’ 


That court is now trying to do so. 
him, as I gather, a case which would show that t 


The learned judge himself had not cited to 
he court had in its mind the doubts 
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which arise from some of the earlier cases, because the learned judge had not cited A 
to him John Lovibond & Sons, Ltd. v. Vincent (11), the will case, in which I said 
([1929] 1 K.B. at p. 693): 
‘“We can only construe these Acts as we find them, and my view, as the result 
of the authorities, is that the right conferred upon the statutory tenant—in the 
absence of any express provision altering it in any particular case—is a purely B 
personal right with which he cannot deal. Possibly this view may render it 
necessary some day to re-consider previous decisions as to the position of execu- 
tors, administrators and trustees in bankruptey of statutory tenants; it is 


99 


unnecessary, however, to do so now. 


Two of the decisions to which the learned judge below referred were decisions 
as to the position of executors, and the position as to the relation of administrators. © 
The decision as to executors to which the learned judge refers is that of Collis v. 
Flower (8). It will be noted from that date that this case was heard at a very 
early stage of the development of the court’s view on the meaning of the Act. It 
is in the same year, and in the same volume as Remon’s Case (14) which was one 
of the first cases which forced upon the attention of the court some of the implica- 
tions of the Act. In Collis v. Flower (3) there was a tenant of a dwelling-house JD 
who died, a common law tenant, and by her will she appointed an executor, and 
another person who had lived in the house with her was the residuary legatee. 
The residuary legatee continued to reside in the house as she had done when the 
tenant was alive. The landlord served notice to terminate the common law tenancy 
upon the executor who, of course, by law was the person entitled to the common 
law tenancy. Then, having given notice to terminate the common law tenancy, & 
he brought an action for possession against both people, the executor and the 
person who was then in the house continuing her actual living there. The 
county court judge held that the residuary legatee was not a tenant, for 
there had been no consent by the executor for her to remain which would 
make a tenancy between her and the executor, and that as the executor was 
not in possession of the house he could not claim the protection of the Act. Ff 
That decision was reversed by the Divisional Court holding that the executor as 
executor was tenant of the house, and was entitled to the protection of the Acts, 
although he was not in occupation of the house. In my view, that decision was 
wrong, for the reasons that I have stated. The common law tenancy had termi- 
nated. The executor had a common law tenancy, and it was terminated by notice 
to quit. He did not remain in occupation of the house, and, in my view, the @ 
original tenant having no right, as we have now decided, to dispose of the property 
by will, had no right to give any statutory right to the executor, and the executor 
who had not lived in the house could not claim to be a statutory tenant. In my 
view, therefore, Collis v. Flower (3) is no longer an authority. 

The case of an administrator stands on a different footing, for one has to examine 
the facts in all these cases. In Mellows v. Low (15) the facts were different. The H 
original tenant was a weekly tenant. It was a common law tenancy, and during 
her tenancy she died intestate. Consequently, whatever rights she had in hee 
common law tenancy remained to her representatives on an intestacy. No notice 
to quit was ever given, and, therefore, the common law tenancy remained. The 
landlord claimed that on the death of the tenant intestate, with no member of her 
family residing in the house, the tenancy lapsed. It was held that the adminis- if 
tratrix was a person who derived title under the original tenant, and, consequently, 
that the landlord could not be granted possession. The point of that case which 
renders it a right decision is that no notice to quit the common law tenancy had 
ever been given. The common law tenancy, therefore, remained, and it remained 
in the person who at common law was entitled to it, and his tenancy had never 
been terminated. Consequently, the decision of Mellows v. Low (15), on the 
facts, is right, but if notice to terminate the common law tenaney head been 
given the court could not, in my opinion, have said (unless the matter could be 
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brought within the very curious clause about intestacy to which I have referred) 
that such an administratrix, not being in possession, is entitled to be protected by 
the Act. The learned judges in the Divisional Court referred to the view of Swirr, 
J., in Hicks v. Scarsdale Brewery Co, (2) which, in my opinion, was right, the view 
to the contrary expressed by Acton, J., in my opinion, being wrong. They referred 
also to the case of Kreitman v. Vidofsky (4) in 1927, which as they said, was prac- 
tically the same case as this one. I do not go into the facts. T agree that it was 
practically the same as this, and I think that it was wrongly decided. 

For the reasons that I have stated, therefore, in my view, the Rent Restriction 
Acts do not apply to a tenant who is not in occupation in the sense that it is his 
home in which he lives, and to which he intends to return, although he may be 
absent at the time of the claim for possession. Such a house is not within the 
protection of the Rent Restriction Acts. If it were otherwise all manner of odd 
consequences would arise. This tenant has contented himself with living in one 
house, and renting another, in which he does not live. Supposing that he rents 
four or five, living in none of them, in all of them is his tenancy subject to the 
protection of the Rent Restriction Acts? One object of this Act was to provide 
that there should be enough houses for people wanting them at a moderate rent. 
A man who does not live in a house and rents it, and never intends to live in the 
house, is defeating the object of the Act, for he is withdrawing from circulation, so 
to speak, a house which is wanted by other tenants. In my view, to treat a man 
in the position of this defendant as a person entitled to be protected under the 
Rent Restriction Acts, is completely to misunderstand the policy and object of the 
Rent Restriction Acts. For these reasons, in my view, the appeal should be dis- 
missed with costs. 


GREER, L.J.—I have also come to the conclusion that this appeal should be 
dismissed. I cannot put it upon the same ground as that put by my Lord. I think 
that the decision of the county court judge cannot be disturbed because he made 
no mistake of law in the decision to which he came with reference to the premises 
with which we are concerned. 

It is not unworthy of notice that until May 19, 1930, the tenant of these premises 
had a legal estate in the premises, although it was only a weekly tenancy, and that 
he was, up to that date, a contractual tenant, who was entitled either to occupy 
the premises himself or to let any person that he chose occupy those premises. His 
landlord could not have disturbed him before that date. On that date the term of 
a notice to quit given by his landlord expired, and his common law tenancy came 
to an end. Then on May 30, rather more than a week afterwards and less than a 
fortnight, a plaint was issued in the county court asking for possession. The 
position then was that those persons who had been residing in the premises were 
still in residence. The tenant had no intention of disturbing them, and he did not 
desire to reside in the premises himself. The learned county court judge, in dealing 
with the facts of this case, stated his findings as follows : 

“The defendant was a tenant who was not in occupation, and, in my opinion, 

he did not obtain [I think that he must have meant ‘retain’]~ possession by 

the occupation of Mr. and Mrs. Leaman, who were relatives of his wife, or of 
any other persons who may have been occupying the house in the period which 
is the subject of these proceedings. The purpose of the occupation of those 
persons was not to preserve the house as a residence for the defendant, and in 
these circumstances I am of opinion that the plaintiff is entitled to an order 


for possession.”’ 
It appears to me that that finding involves a finding by the learned county court 
judge that there was a sub-tenancy of these premises and that the occupying tenant 
was the sub-tenant. If that is so, the case is brought within the terms of sub-s. (h), 
which was added to s. 5 of the Act of 1920 by the Act of 1923, as a ground for 
enabling the judge to make an order for possession, notwithstanding the substantive 


provisions of s. 5, i.e., where 
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“the tenant without the consent of the landlord has at any time after July 31, 
1923, assigned or sublet the whole of the dwelling-house or sublet part of the 
dwelling-house, the remainder being already sublet.”’ 


If that is right, it is not necessary to consider any other question in this case, but 
as the case has been argued and as other questions have been dealt with, I think 
it right to express my doubts whether the mere fact of non-residence is sufficient to 
enable an order to be made for possession under the provisions of the Act of 1920 
as modified by the Act of 1923. To add to the subsections of s. 5 non-residence 
as a ground which will take the case out of the substantive provisions of s. 5 seems 
to me to be legislation and not a decision as to the meaning of the Act of Parlia- 
ment. Every case that comes before this court under the Rent Restriction Acts 
is a case in which we have to consider, and to consider only, what is the meaning 
of the words used by the legislature. Section 5 of the Act of 1920 is in these terms: 


‘*(1) No order or judgment for the recovery of possession of any dwelling-house 
to which this Act applies, or for the ejectment of a tenant therefrom, shall be 
made or given unless. . .”’ 


the facts that are stated in the sub-clauses distinguished by letters of the alphabet 
are established. In my judgment, the court is restrained from making an order 
or judgment for the recovery of possession in every case except the cases mentioned 
in the sub-clauses. I agree that s. 5 is only dealing with claims for posséssion by 
an ex-landlord against an ex-tenant, that is to say, by a landlord who has let his 
premises on a contractual tenancy when that contractual tenancy has come to an 
end. It does not seem to me that mere non-residence, however long it may take 
place, would be sufficient to justify the court in making an order for possession. 
It has not been so provided for by the statute. In addition to that, in my judg- 
ment, the tenant may remain in occupation, remain in possession in law, even 
although he is not physically upon the premises, if he is occupying the premises by 
a licensee. If I had thought that these facts necessarily involved that the learned 
judge in the county court had found that these people, who were living on the 
premises, were mere licensees and had no tenancy whatever, I should have thought 
that the order for possession ought not to be made. It is quite true, as my Lord 
has pointed out, that language has been used in some of the cases which would 
seem to indicate the larger view upon which my Lord has based his judgment. 
I refer especially to the words used by the majority of judges in the Court of Appeal 
in Haskins v. Lewis (1). Scrurron, L.J., in that case used these words ({1931] 
2 K.B. at p. 14): 


“That being so, he appears to me to come within the fundamental principle 
of the Act that it is to protect a resident in a dwelling-house, not to protect a 
person who is not a resident in a dwelling-house, but is making money by 
subletting it.’’ ’ 


That proposition as a whole does not apply to the present case, because there was 
no evidence that the tenant was making money by subletting the house. If by 
that it had been intended to say that non-residence is a sufficient justification for 
making an order for possession, it does not seem to me that it is necessarily binding 
upon this court because of the qualification which my Lord put, which refers to a 
sub-tenancy, by the words ‘“‘but is making money by subletting.’’ I agree that the 
words used by Romer, L.J., are somewhat wider, but they also were not necessary 
for the decision of that case. : ame 

We have had cited to us two cases, one with regard to the position of an executor 
and the other with regard to the position and rights of administrators. In Collis 
v. Flower (3) the court were dealing with the case of an executor. The iis 
was that the executor had a common law tenancy, that is to say, he had a sah to 
occupy the premises and to be the tenant of the premises until he received notiée 
to quit. The residuary legatee was in possession of the house and the executor 
did not disturb him. Notice to quit was given both to the residuarv legates and 


D 


ep) 


au.A.] SKINNER v. GEARY (Grek, L.J.) 311 


to the executor. The county court judge held that there was no assent by the 
executor to the legatee taking the tenancy in part satisfaction of her rights as a 
residuary legatee, and that she was not the tenant of the house. A legacy does not 
take effect until the executor assents to the legacy, and if the executor had assented 
to the legacy before the notice to quit, then the legatee would have become the 
common law tenant of those premises, because there was no reason why the tenant 
should not leave by will her property to the legatee, but, the judge having found 
that there had been no such assent, it could not be held that the legatee was the 
common law tenant of the premises, and, therefore, the common law tenant of the 
premises, whose tenancy had come to an end, was the executor. The question 
whether the executor could be deprived of his right to possession is one of very 
great difficulty. I have some difficulty in reconciling Collis v. Flower (3) with 
Lovibond & Sons v. Vincent (11), because the appointment of an executor depends 
upon the will, and by appointment of an executor the testator is assigning by will 
his property to the executors. He can do that so long as the common law tenancy 
is in existence, and it seems to me that that may afford a distinction between 
Collis v. Flower (3) and Lovibond’s Case (11). Collis v. Flower (8) may be deemed 
to be rightly decided, because, although the executor did not reside on the premises, 
and although he was not physically in possession of the premises, he had the right 
to possession and he was the only person who had the right to possession. Be that 
as it may, I do not think that Collis v. Flower (3), or the grounds of the decision 
in Collis v. Flower (3), touch the present case. The facts in Mellows v. Low (15), 
the case of an administratrix, do not raise any point as to the rights of a statutory 
tenant. 

The result of the way in which this Act has been framed and altered from time 
to time is extraordinary. According to the decision of the majority of the court in 
Haskins v. Lewis (1), which I, of course, readily accept as a decision which is 
binding upon this court, an action for possession may be used, not for the purposes 
of obtaining possession by the plaintiff, but merely for the purpose of putting to 
an end the rights of his tenant, although his tenant is not in possession at all. It 
seems to me an anomalous state of things, because one would have thought, as I 
thought all through, until I was told otherwise by the Court of Appeal, that an 
action for possession was an action for possession, and not for a declaration of title 
or a declaration that the title of an intermediate tenant had disappeared. How- 
ever that may be, the court took that view. I agree that in this case there can be 
a judgment for possession as against the defendant, although the defendant is not 
in occupation of the premises and although he is not in possession of the premises 
but somebody else is in possession of the premises who, until his tenancy at will 
determined, was entitled to remain there. For the reasons which I have given, I 
agree that the judgment in the court below was right, and ought not to be disturbed. 


SLESSER, L.J.—I agree that this appeal should be dismissed, and for the sake 
of clarity I would say at the beginning of my judgment that I have come to that 
conclusion upon grounds similar to those stated by Scrurron, L.J. The language 
of my Lord in his judgment in Haskins v. Lewis (1) seems to me exactly to cover 
this case. There his Lordship, speaking of those parts of the premises in which 
the persons were still residing, namely, the attic and the basement, said ([1931] 
2 K.B. at p. 14): 


‘‘He [the tenant] appears to me to come within the fundamental principle of 
the Act that it is to protect a resident in a dwelling-house, not to protect a 
person who is not a resident in a dwelling-house.”’ 





Romer, L.J., expresses the same view without any qualification ({1931] 2 K.B. 
at p. 18). It has been pointed out by counsel for the tenant in the present case 
that my Lord has added to the words which I have quoted, these words a But is 
making money by subletting it.”’ As I read that case, however, the majority of 
the Court of Appeal would have laid down the same principle, even if the tenant 
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had not been making money by subletting, but had parted with the occupation, as 
in the present case, so that the tenant no longer was in actual possession of the 
premises either from considerations of charity or of kinsmanship, or of whatever 
other motive might move the tenant other than the motive of remuneration. For 
myself I should have come to the conclusion that we were bound in the present case 
by the decision in Haskins v. Lewis (1) so stated. I note that my Lord in Haskins 
v. Lewis (1), having made the observation which I have just quoted, said ({1931} 
2 K.B. at p. 14): ““That, I understand, is the principle which Swit, he intended 
to lay down in Hicks v. Scarsdale Brewery Co. (2).’’ When I refer to the judg- 
ment of Swirt, J., in that case, to which my Lord gave approval in Haskins v. 
Lewis (1), I see that he said ([1924] W.N. at p. 190): ‘‘The question depended on 
the meaning of the word ‘‘possession’’ in s. 5 (1) of the Act of 1920’’—now, I think, 
s. 4 of the Act of 1923, slightly amended, but not upon this point. 


“The true meaning was actual possession. The conditions in the section upon 
which an order for possession might be made were all applicable to a tenant in 
occupation, and could not have been drafted to meet the case of a tenant in 
reversion who was in fact the landlord of the tenant in occupation.”’ 


The right given was a personal one, so that Scrurron, L.J., in Haskins v. Lewis 
(1), in approving that principle, appears to me to approve it irrespective of whether 
the tenant who has parted with the actual possession is, or is not, receiving financial 
reward as a consideration for giving up the actual possession. But even if Haskins 
v. Lewis (1) were not binding upon me—and it is true to say that the facts in that 
case, as, indeed, those in Hicks v. Scarsdale Brewery Co. (2), show that money 
was paid as a consideration for giving up actual possession—I think that in general 
principle I should have come to the same conclusion. 

It must not be forgotten, and it is apt to be forgotten, as this statute has been 
in force for some considerable time, that the original Act invaded the common law 
rights of owners to regain possession of their premises at the end of their tenancy. 
The whole of the Rent Restriction Acts, whether particular sections do or do not 
lay down conditions, must be regarded from that point of view as creating rights 
in persons who are not called statutory tenants, or ex-tenants, a designation which 
they would not possess by reason of their original tenancy. In Re Cuno, Mansfield 
v. Mansfield (16) that great judge, Lorp Bowen, said (43 Ch.D. at p. 17): 


‘In the construction of statutes, you must not construe the words so as to take 
away rights which already existed before the statute was passed, unless you 
have plain words which indicate that such was the intention of the legislature.”’ 


I do not find in the language of s. 4 of the Act of 1923 (s. 5 of the Act of 1920) 
such plain words as to show that the legislature intended that no order should be 
made for the recovery of possession of any dwelling-house, or for the ejectment of 
a tenant therefrom when the tenant was not in actual possession of the premises in 
the circumstances stated and found by the county court judge in the present case. 
It is too late, in my opinion, to argue that the Rent Restriction Acts must not be 
looked upon as a whole and are not to be construed as a whole, but by the con- 
sideration of particular parts. Bankes, L.J., dealing in a sense with the converse 
of this case in Remon v. City of London Real Property Co., Ltd. (14), because there 
the object was rather to fetter than to increase the powers of the landlord, who 
claimed certain rights at common law which he said made it necessary for bine to 
have recourse to the Act to recover possession of his premises, seeing that he was 
by his own physical act in occupation, said this ({1921] 1 K.B. at p. 55): ; 


“If each of these sections is to be treated separately, there is much force in 
[counsel’s] contentions as to the literal construction to be placed upon the 
language used in them. They cannot, however, be so treated. They form 
part of the statute, and they must not only be read together, but as forming 


part of an entire whole. However much the draftsmanship of the Act may be 
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A open to criticism, the court must endeavour to place a reasonable interpretation 
upon the statute, if the language used admits of such an interpretation.” 


I think, having regard to the mischief to which my Lord referred with which this 
Act deals, and the invasion of the immemorial rights of landlords at common law, 
that it would not be to place a reasonable interpretation upon the statute to say 
that a tenant who had acquired a legal tenancy, and who chose to remain in legal, 
B but not in actual, occupation or possession of any number of houses is protected, 
for in principle if he is to be protected when he is not in actual possession of one 
house, there is no reason why he should not be protected if he did not remain in 
actual possession of 100 houses. Therefore, first because I think that Haskins v. 
~ Lewis (1) has already decided this point, and is binding upon the court, and 
secondly, if that be not so, because, as appears from Remon v. City of London 
C Real Property Co., Ltd. (14) and Cruise v. Terrell (17), we must look at the 
reasonable interpretation of the statute by considering the mischief to which the 
statute is directed, and considering the fact that it is in its nature the invasion of 
rights which obtain otherwise by contract, or at common law, I have come to the 
conclusion that the restriction on the right to recover possession in s. 4 of the Act 
of 1923 is confined to persons who are in residence, tenants in residence in the 
D premises, meaning by ‘“‘residence’’ not residence in the narrow sense, but persons 
who cannot properly be said to be out of actual possession. J agree with my Lord 
that in the case of persons who have an intention to return who are away for a 
limited period for purposes of business convenience it may fairly be found in a 
particular case that they are still in actual possession, and, therefore, protected. 
The learned county court judge found as a fact that this tenant was not in actual 
E possession, that the purpose of the occupation of the persons who were in the house 
was not to preserve the house as a residence for him, and that he did not intend 
to return there and to re-oecupy the house. For these reasons I agree that this 
appeal must be dismissed. 


Appeal dismissed. 
FE Solicitors : Heald, Johnson & Co.; Burton, Yeates, ¢ Hart. 
[Reported by C. G. Moran, Esq., Barrister-at-Law. ] 
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W. T. LAMB & SONS v. GORING BRICK CO. 


[Court or Appran (Serutton, Greer and Slesser, L.JJ.), December 17, 1931] 


[Reported [1932] 1 K.B. 710; 101 L.J.K.B. 214; 146 L.T. 318; 
48 T.L.R. 160; 37 Com. Cas. 73] 


Agent—Essentials of contract—Party described as ‘‘selling agent’’—Contract in 
substance one of sale for re-sale. oe 
Contract—Appointment of merchants as ‘‘sole selling agents’’—Principal s right 

to sell goods himself—Certainty—Sale of goods—Price not ascertained, but 
materials for ascertainment provided by contract. 

On April 27, 1927, manufacturers of bricks and other materials contracted 
with a firm described in the agreement as ‘‘merchants’’ as follows: (i) ‘‘The 
manufacturers hereby appoint the merchants sole selling agents of all bricks 
and other materials manufactured at their works. (ii) The price which the 
merchants shall pay the manufacturers for the said bricks and other materials 
shall be mutually agreed from time to time and shall be based on a figure 
which shall show the merchants not less than 10 per cent. on the current 
market price to builders. (iii) The merchants shall pay the manufacturers for 
all goods supplied by the end of the month following delivery. (iv) This 
agreement to be for three years and afterwards continuous, subject to twelve 
months’ notice by either party.’’ By a letter dated Sept. 25, 1929, the manu- 
facturers stated that they intended in future to sell all the goods they manu- 
factured themselves, without the intervention of an agent. 

Held: (i) despite the description of the merchants as ‘selling agents’’ the 
contract was not one of agency, it being in substance a contract of sale for 
re-sale. 

(ii) on its true construction the contract placed on the manufacturers an 
obligation to sell the goods manufactured by them to the merchants for re-sale 
by them, and it deprived the manufacturers of the right to sell the goods them- 
selves, except to the merchants, so long as the contract was operative; the 
letter of Sept. 25, 1929, was a repudiation and a breach of the contract; and 
the merchants were entitled to damages. 

Per Greer, L.J.: Where, in a contract of sale, the price of the goods is not 
ascertained, but the materials for its ascertainment are provided by the con- 
tract, the contract is valid and enforceable, for that which can be made certain 
is just as good for the purpose of a contract as that which is made certain by 
the words of the contract themselves, 


Notes. As to what constitutes a contract of agency, see 1 Hatspury’s Laws 
(3rd Edn.) 145-147; and as to the need of certainty in a valid contract, see ibid., 
vol. 8, 83, 84. Tor cases see 1 Digest 267-272, and 12 Dicesr (Repl.) 22-24, and 
cases cited at 8 Hauspury’s Laws (3rd Edn.) 83, 84. 

Cases referred to: 
(1) Bentall, Horsley, and Baldry v. Vicary, [1931] 1 K.B. 253; 100 L.J.K.B. 201: 
144 L.T. 365; 47 T.L.R. 99; 74 Sol. Jo. 862; Digest Supp. . 
(2) Snelgrove v. Ellringham Colliery Co. (1881), 45 J.P. 408; 1 Digest 560, 2082. 
(3) Cant v. Miller (1913), 18 S.R. (N.S.W.) 505; 30 N.8.W.W.N. 143: 1 Dass 
559, 2081 ii. i ia 

Appeal from an order of Waiaar, J. 

By an agreement, dated April 21, 1927, the defe 
plaintiffs their sole selling agents for all materials 
The agreement was worded as follows: 


ndant company appointed the 
manufactured by the company. 


en agreement made this 21st day of April 1927, between the Goring Brick 
Co., Ltd., Goring, Sussex (hereinafter called the ‘manufacturers’) of the one 
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part and W. T. Lamb and Sons, of 43, Shoe Lane, London, B.C.4 (hereinafter 
called the ‘merchants’) of the other part. Whereby it is mutually agreed as 
follows: (i) The manufacturers hereby appoint the merchants sole selling 
agents of all bricks and other materials manufactured at their works. (ii) The 
price which the merchants shall pay the manufacturers for the said bricks and 
other materials shall be mutually agreed from time to time and shall be based 
on a figure which shall show the merchants not less than 10 per cent. on the 
current market price to builders. (iii) The merchants shall pay the manu- 
facturers for all goods supplied by the end of the month following delivery. 
(iv) This agreement to be for three years and afterwards continuous, subject 
to twelve months’ notice by either party.’’ 

On Sept. 25, 1929, the defendants’ auditors wrote to the plaintiffs a letter, the 

material portion of which was as follows: 


“As Mr. Brackley intends to sell all bricks manufactured in the future 
without the intervention of an agent, the returns you referred to will not be 
of value to you. . . . You will appreciate that the company does not lose its 
right to sell its own bricks locally by the agreement entered into with you on 
April 21, 1927, provided they are not sold through some other agent.’’ 

The plaintiffs brought the present action claiming damages for breach of the 
contract of agency. The defendants did not deny the agreement, but contended 
that it did not deprive them of the right to sell by themselves. They further 
contended that the letter of Sept. 25 was not a repudiation of the contract. 

Wricut, J., in giving judgment, said that by its express terms the letter of 
Sept. 25, 1929, amounted to a statement that the functions of the plaintiffs as 
selling agents would be entirely abrogated, because it was a clear expression of 
intention on the part of the defendant company to sell all their bricks in future 
without any intervention on the part of the plaintiffs. That was not consistent 
with the terms of cl. 1 of the agreement of April 21, 1927. The fair construction 
of cl. 1 was that the intention was that, the manufacturing part of the business 
being in the hands of the defendant company, the merchanting or selling part of 
the business was to be entrusted to the plaintiffs. The words in the contract 
‘appoint the merchants sole selling agents of all bricks manufactured’ meant that 
the plaintiffs were to have the sole right of selling all the bricks manufactured by 
the defendant company at their works. The letter of Sept. 25, 1929, was a 
repudiation and a breach of the agreement of April 21, 1927, and the plaintiffs 
were entitled to succeed. The defendants appealed. 


Van den Berg, K.C., and Blain for the defendants. 
Serjeant Sullivan, K.C., Maurice Healy K.C., and R. T. Sharpe, for the plaintiffs, 
were not called upon. 


SCRUTTON, L.J.—This is an appeal from a decision of Wricut, J., who has, 
without going into any question of amount, made an order that the plaintiffs are 
entitled to damages for breach of a contract entered into between the parties. The 
contract is short, and if one looks at it knowing nothing whatever about the facts, 
undoubtedly questions of some difficulty are raised as to what exactly it means. 
The parties to it, however, originally found no difficulty in deciding what it meant, 
and for two-and-a-half years they worked under it—until some third person, who 
had not up to that time been concerned in the matter, obtained the majority of the 
shares in the defendant company. He, apparently, took a different view of what 
the contract meant from that taken by the gentlemen who had been working it for 
two-and-a-half years. He acted upon that view, and hence this action. 

The contract was made between a company who manufactured bricks and a firm 
who are described in the agreement as ‘‘the merchants” and who, by the agree- 
ment, are to be the ‘‘sole selling agents of all bricks and other materials manu- 
factured at their works.’’ Anyone with experience of commercial matters knows 
that in certain trades the word ‘‘agent’’ is used without any reference to ils 
meaning at law. The most obvious illustration is afforded in the motor trade. 
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the motor trade who are described as ‘‘agents’’ are often not agents, but 
© manufacturers selling independently, and cases have come 
here difficulties have arisen from the fact that a purchaser, 
erms, has been described as an agent. By this 
who made the bricks, appointed the 
“sole selling agents of all bricks and 
’ and the contract continues: 
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Persons in 
purchasers from th 
before the courts w 
possibly a purchaser on certain t 
particular contract the manufacturers, 
merchants, the parties to sell the bricks, 
other materials manufactured at their works,’ 
“The price which the merchants shall pay the manufacturers for the said 
bricks and other materials shall be mutually agreed from time to time and 
shall be based upon a figure which shall show the merchants not less than 10 
per cent. on the current market price to builders.”’ 


Before this court counsel for the manufacturers took a point that had not been 
taken in the court below. He contended that the phrase 


‘shall be mutually agreed from time to time and shall be based upon a figure 

which shall show the merchants not less than 10 per cent. on the current 

market price to builders,”’ : 
meant merely an agreement to make an agreement, and so was not enforceable, 
and consequently, not being an effective contract in the sense that it could be 
worked, there could be no possible claim for damages under it. We are of opinion 
that this point cannot be raised in this court or on any subsequent inquiry as to 
damages. If it had been raised in the court below, in our view it would have been 
necessary to have gone into evidence called to show how the parties had in fact 
worked the agreement. Some documents were handed up to us—I am bound to 
say in face of vigorous protest by counsel for the manufacturers—and these docu- 
ments showed that the manufacturers themselves sent in their accounts to the 
merchants as sellers, mentioning the price at which the goods were sold, which, 
presumably, was the current market price to builders deducting 10 per cent.; and 
there seems to have been no difficulty whatever in working this agreement on those 
lines for two-and-a-half years. If the point had been taken below, the court of 
first instance would, I think, have wanted to know how the business had in fact 
been carried on by the parties before deciding this question. In our opinion, this 
point cannot be raised in this court or on any subsequent inquiry into damages. 

The question before this court then is: What does this agreement mean? It 
continues : 


“The merchants shall pay the manufacturers for all goods supplied by the end 
of the month following delivery. This agreement to be for three years and 
afterwards continuous, subject to twelve months’ notice by either party.” 


It seems to me quite clear that this is not the same sort of agreement as that by 
which the owner of property says to an agent: ‘‘Sell this one property for me once 
and for all; if you introduce a purchaser, I will pay you commission, but you are 
the sole agent.’’ An example of that class of case was in Bentall, Horsley and 
Baldry v. Vicary (1) on the words of the contract in that case where McCarpir J.— 
though, as he says and as I say emphatically, you cannot lay down any gerieral rile 
—held that it was open to the owner of the property to sell it himself—to say to the 
agent: ‘‘You have not introduced a purchaser, and there is no term in the agree- 
ment which prevents my selling the property myself.’’ But the case is a 
different where there is an arrangement to continue for three years or longer w 
tween a manufacturer and a merchant, dividing the business, the ni sntitewetens to 
make the goods to be sold for three years, the merchant to keep on selling them 
for three years and paying the price to the manufacturer monthly. That hi uite 
a different class of contract, and one the effect of which, it appears to me 1 ne ‘ 
regard to the language used, ‘‘sole selling agents’’—the Send ““agents”’ bal neh: 
in the commercial sense and meaning nothing in particular biit the siete S008 
ot Sa nae a distinct meaning—is that the manufacturer is not to beeyialiner 
mer ; i , 
chant. He sells to the merchant who pays him the price fixed; the 
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merchant sells—the sole person who is to sell—to the various builders who want 
the bricks. 

I take that view of this case, and, in my opinion, the decision of McCarpir, ame 
has nothing to do with a case of this class—and, indeed, he has not said it has 
anything to do with it, except in an indirect way. There is the earlier decision of 
Snelgrove v. Ellringham Colliery Co. (2), a decision of one of the most experienced 
judges in commercial matters who ever sat in this court, Marnew, J. He was 
dealing with a case of manufacturers of fireclay goods who had appointed the 
plaintiff their sole agent for the sale of their goods in London and a district south 
of York. The person to whom this monopoly of selling had been given found that 
one of the partners in the firm of manufacturers was selling their goods in this 
area. He said: ‘‘You are interfering with the right which you have given me as 
sole agent to sell these goods,’’ and brought an action against the defendants for an 
account of sales by them in these districts and for commission on such sales. 
Marnew, J., said: 

“T am of opinion that this gentleman was to be the agent for the defendants, 

who, I assume, are ordinary partners, and that they were not entitled to 

appoint any other agent in his district.”’ 


McCarpm, J., in Bentall, Horsley, and Baldry v. Vicary (1), and the judge in New 
South Wales in Cant v. Miller (3), described as the Chief Judge in Equity, stopped 
there in their reading of the judgment of Marsew, J., and did not pay any 
attention to his subsequent words. They say that what was meant by Marnew, J., 
was that the agreement prevented the manufacturers appointing another agent; it 
did not prevent the manufacturers from selling themselves. But it appeared from 
the facts of Snelgrove v. Ellringham Colliery Co. (2) that there was a sale by one 
of the three partners. Three partners do not usually effect a sale; the one partner 
who is carrying out the transaction of sale is, of course, acting for the others. 
Similarly, in the case of a limited liability company, the company never sells, but 
the agent for it, the managing director, a director, or a salesman sent out by the 
company. It may be said that the company is selling by an agent because they 
cannot sell themselves. But the judgment of Marnew, J., in Snelgrove v. 
Ellringham Colliery Co. (2) continues: 

“Nor were they entitled to effect any sales nor transact any business connected 

with their firm in his district, except by means of his agency.”’ 


In this case the district here is unrestricted; there is no limitation to London or a 
district south of York. The words used in this contract are ‘‘sole selling agents,”’ 
and, in my view, when this company either treating itself as the salesman or 
selling by its managing director or by whoever writes its letters or negotiates its 
business, sells these goods, it is breaking the contract that it has made with the 
persons described as the merchants that they shall have the sole right to sell. 

I appreciate that questions may arise as to who is to settle the amount of 
vemuneration. When they arise, they can be dealt with. They have not arisen 
yet, because those who have worked this contract for two-and-a-half years knew 
what was meant; and it was not, as I have said, until someone strange to the 
agreement came in and controlled the company that this idea occurred to anyone 
that the company might sell these goods itself—irrespective of the fact that it had 
given the sole selling agency to persons described as merchants, who themselves 
invoiced to the customer and were in direct contractual relations with the 
customer. The view taken by WRIGHT, J., was that there had been a repudiation 
and a breach of the contract between the parties, and it follows the view expressed 
by Matuew, J., as he then was, in Snelgrove v. Ellringham Colliery Con ae 
agree with it. I do not think that this view in this class of case in any way 
conflicts with the view taken on another agreement expressed in different terms 
by McCarvir, J., but I can see no justification whatever for McCarpin, J., treating 
the sentence that I read from the judgment of Marnnw, J., in Snelgrove’s Case (2) 
as obiter. It is the explanation of his decision, and as much a part of his decision 
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as his earlier words. For these reasons, in my view, Wricut, J., came to a correct 
conclusion, and the appeal must be dismissed with costs. 

GREER, L.J.—I am of the same opinion. This appeal involves the construction 
of a document, dated April 27, 1927, which, on the facts of this case, must be 
treated as the statement in writing of the contract between the parties. It is not 
quite clear how the contract arose. The document is signed and sealed on behalf 
of the parties described as the manufacturers; it is not either signed or sealed by 
the parties described as the merchants. But it seems to me that we must treat it 
as the contract between the parties, either because it was sent forward by the 
merchants to the manufacturers with a request for their signature, or because it 
was, after being signed, received by the merchants and acted on by both parties 
for two-and-a-half years. 

Notwithstanding the terms contained in this document, the manufacturers are 
saying: ‘‘We are now entitled to say that we will not supply you with any of the 
bricks or other materials manufactured at our works. We will exercise our dis- 
cretion from time to time as to whether we will give you any of the bricks or other 
materials manufactured at our works, and we do not recognise your right to have 
supplied to you any of those bricks and other materials. We desire to use them 
just as it suits us in business.’’ In my judgment, that was a clear repudiation of 
this contract. It is a somewhat remarkable fact that, notwithstanding the 
humerous commercial and other cases in which the distinction between the 
position of a buyer and that of an agent for sale has been stated and interpreted, 
there are still innumerable people engaged in business who do not understand the 
simple and logical distinction between a buyer and an agent for sale, and they use 
the two terms as if they were equivalent, the one to the other. I can only read 
this contract as meaning that the manufacturers are undertaking to supply goods 
to the persons whom they call agents for sale, and, as consideration for that supply, 
to take the price which is mentioned in para. (ii) of the contract. The words in 
para. (i) are these: 

“The manufacturers hereby appoint the merchants sole selling agents of all 

bricks and other materials manufactured at their works.” 
Paragraph (iii) reads: 

“The merchants shall pay the manufacturers for all goods supplied by the end 

of the month following delivery,’’ 
and para. (ii) is the paragraph which fixes the price which is to be paid by the 
merchants to the manufacturers. I can only read that document as a contract by 
which the manufacturers are sellers, and the firm called the agents for sale are 
to be the buyers, over a period of three years, of the goods described in para. (i), 
that is to say, of ‘‘all bricks and other materials manufactured at their works.” 
There is a difficulty pointed out by counsel for the defendants with regard to the 
fixing of the price. In my judgment, it is not a real difficulty, because I take 
para. (ii) to mean that the seller is agreeing that the price to the buyer is, unless 
otherwise agreed, to be 10 per cent. below the current market price to builders, 
that is, a price not ascertained at the date of the contract, but the materials for 
the ascertainment of which are provided by the contract, and that which can be 
made certain, is just as good for the purposes of a contract as that which is made 
certain by the words of the contract. That being the case, it is not, in my 
judgment, necessary to go into questions as to how this contract was in fact worked 
out in practice. But if there had been an ambiguity and that point had been 
raised at the trial, I think either party would have been entitled to say that, 
though there was an uncertainty in the contract as drawn up, from time to time 
the parties had to deal with the situation that arose, and there was thereby an 
implied agreement between them as to what was to be treated as the meaning of 
the contract between them. But the point was not raised, and I agree with my 
Lord that it is not open to counsel for the defendants to raise it now in this court, 
or afterwards on any inquiry as to the amount of damages. 


A 


B 


A 


C.A.] LAMB & SONS v. GORING BRICK CO. (Greer, L.J.) 319 


Two authorities cited to us seem to me possibly to be in conflict. Snelgrove v. 
Ellringham Colliery Co. (2), tried before Marunw, J., was a case where an ‘“‘agent”’ 
in the legal sense of that word had been appointed who was not to pay any price 
to the appointing principals, but was to earn a commission just as the agent in 
Bentall, Horsley, and Baldry v. Vicary (1), the case tried before McCarpin, J., 
was an agent for commission, and not a buyer. It may very well be that, having 
regard to the exigencies of business and the surrounding circumstances that exist 
in the case of a commercial contract such as that in Snelgrove v. Ellringham 
Colliery Co. (2), a result might be arrived at differing from that in the case of the 
appointment of an agent to sell a particular property. But, be that as it may, it 
seems to me that neither of these cases really affords any authority for our 
judgment, one way or the other. I decide this case upon the construction of this 
contract between the parties. For these reasons, I think the appeal should be 
dismissed. 


SLESSER, L.J.—I agree that this appeal should be dismissed. In my view, 
the whole decision must depend upon the proper interpretation of the contract of 
April 21, 1927. I agree with my Lords that that contract, when it is properly 
considered, is not a contract of agency at all. It is a contract of a peculiar kind, 
but in so far as it is not a contract of agency, the interesting problem which arises 
as to what is the legal position when a principal agrees that a certain person shall 
be his sole agent does not here arise. For myself, I should prefer to express no 
opinion on Snelgrove v. Ellringham Colliery Co. (2), or on that of Bentall, Horsley, 
and Baldry v. Vicary (1), because, although as Scrurron, L.J., has pointed out, 
there are observations of importance made by Maruew, J., in the first case as to 
what ought to be the view taken where you have a contract of sole agency, as I 
read those cases they deal with contracts of agency and do not deal with a contract 
between buyer and seller. 

The contract in the present case is a little difficult to understand, because in the 
same document the plaintiffs are described as merchants and as ‘‘sole selling 
agents.’’ I think the description of the plaintiffs as ‘‘merchants’’ is the correct 
description, and that the description of them as ‘‘agents’’ is incorrect. The de- 
fendants are under obligation, as I read this contract, to sell their goods to the 
merchants for the purpose of re-sale by those merchants, and I think that they 
have parted with the right themselves to sell their own products, except to the 
plaintiffs, so long as the contract is operative. It may well be that the merchants 
can release them in some particular case from the obligation to sell to them, and 
in such a case it may well be that the right of the manufacturer to sell in that case 
to some other purchaser would arise. But primarily the merchants have been 
appointed sole sellers, which means, I think, sole purchasers from the manu- 
facturers, in order that they may have the sole right in the first instance to sell 
these goods to third parties. If that be a correct view of this contract, the manu- 
facturers have clearly broken it, because, against the wish of the merchants and 
without their agreement that they should do so, they have sold and are attempting 
to sell to persons other than the merchants. It is for that reason on my con- 
struction of the contract, and in my view of the obligation, that I think the appeal 
fails. I am not quite clear whether Wricut, J., has decided that point exactly on 
this principle or whether he has to some extent based his decision on the view that 
there is here something in the nature of an agency. For myself,’I say nothing of 
that, and I am simply content to say that the manufacturers have restricted their 
right to sell otherwise than through these merchants, and that they have asserted 
a right from which they are deprived through entering into this contract. 

Appeal dismissed. 

Solicitors: Burton, Yeates, & Hart for Charles Malcolm d& Wilson, Worthing; 
A. M. Longhurst & Butler. 

[Reported by C. G. Moran, Esq., Barrister-at-Law. | 
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BERNARDI v. NATIONAL SALES CORPORATION, LTD. 


[Kine’s Bencu Division (Wright, J.), March 17, 30, 1931} 


[Reported [1931] 2 K.B. 188; 100 L.J.K.B. 3886; 145 L.T. 48; 
47 T.L.R. 380; 36 Com. Cas. 270] R 


Bill of Exchange—Surety—Endorsement of drawers below that of surety—En- 
forcement against surety. 

Bills of exchange were drawn by the defendants on A.C.M., Ltd., accepted 
by the drawees, and endorsed by one B., as surety, and by the defendants, 
the endorsements of the defendants being written below those of B. 

Held: it could not be doubted that the defendants, in endorsing, intended to © 
do what was necessary to complete the bills; to hold that their rights were 
defeated by a mere blunder would falsify the intention of the parties; and, 
therefore, the position of the signatures was immaterial and the bills were 
enforceable against B. just as if he had endorsed them after the endorsements 
of the defendants in time and below them in space. 


Notes. Applied: McCall Bros., Ltd. v. Hargreaves (1932), 48 T.L.R. 450. 
As to the liability of the endorser of a bill, see 83 Hatsspury’s Laws (8rd Edn.) 
215-217; and for cases see 6 Dicest 308-812. 


Cases referred to: 

(1) Gerald McDonald & Co. v. Nash & Co., [1924] A.C. 625; 93 L.J.K.B. 610; 
131 L.T. 428; 40 T.L.R. 530; 68 Sol. Jo. 594; 29 Com. Cas. 318, H.L.; RB 
Digest Supp. 

(2) Penny v. Innes (1834), 1 Cr.M. & R. 439; 5 Tyr. 107; 4 L.J.Ex. 12; 149 E.R. 
1152; 6 Digest 309, 2066. 

(3) Macdonald v. Whitfield (1883), 8 App. Cas. 733; 52 L.J.P.C. 70; 49 L.T. 
446; 832 W.R. 730, P.C.; 6 Digest 3808, 2060. 

(4) Jenkins & Sons v.-Coomber, [1898] 2 Q.B 168; 67 L.J.Q.B. 780; 78 L.T. 752; FE 
47 W.R. 48; 14 T.L.R. 425; 6 Digest 314, 2095. 

(5) Glenie v. Smith, [1907] 2 K.B. 507; 76 L.J.K.B. 874; 97 L.T. 434; 23 T.L.R. 
596; affirmed, [1908] 1 K.B. 263; 77 L.J.K.B. 193; 98 L.T. 515; 24 T.L.R. 
177, C.A.; 6 Digest 208, 1250. 

(6) Shaw v. Holland, [1913] 2 K.B. 15; 82 L.J.K.B. 592; 108 L.T. 543; 18 
Com. Cas.-153; 29 T.L.R. 341, C.A. g 

(7) Re Gooch, Ex parte Judd, [1921] 2 K.B. 593; 90 L.J.K.B. 932; 125 L.T. 
583; [1921] B. & C.R. 100, C.A.; 26 Digest 45, 310. 

Action tried by Wriaur, J., without a jury. : 

The plaintiff, G. Bernardi, claimed against the defendants, National Sales Corpn., 
Ltd., a declaration that three bills of exchange were void as against him. The 
corporation counter-claimed for the amount of these bills. The chief contention H 
urged on behalf of the defendant was that, as the corporation, as drawers, had 
endorsed the bills below instead of above his signature, as surety, they were not 
enforceable against him. ; : 

R. P. Croom-Johnson, K.C., and M. R. Hoare for the plaintiff. 

Sir Thomas Inskip, K.C., and Kenelm Preedy for the corporation. 


D 


Cur. adv. vult. 
March 30. WRIGHT, J., read the following judgment.—There were two consoli- 
dated actions. In the first the National Sales Corpn., Ltd. (hereinafter called ‘the 
corporation’’), were plaintiffs, and G. Bernardi (hereinafter called ‘‘Bernardi’’) was 
defendant; in the second Bernardi is plaintiff and the corporation are defendants 
In the first the claim was on three specified bills of exchange, but at the hearing 
the corporation admitted they could not recover by reason of failure to give notice 


of dishonour. In the second Bernardi claimed a declaration that three specified 
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A bills of exchange were void as against him, and should be delivered up, while the 
corporation counter-claimed for the amount of these three bills, which were drawn 
by the corporation to their own order on Allday’s Commercial Motors, Ltd., 
accepted by the drawees, and endorsed by Bernardi and by the corporation, the 
endorsement of the corporation being written below that of Bernardi. Each of the 
bills bore date Dec. 12, 1929, and was for £52 10s., and they were payable respec- 

B tively four, five, and six months after date. It was agreed that presentation and 
notice of dishonour should be deemed to have been waived. 

The facts concerned with the making and signing of the bills were, as I find, as 
follows. Allday’s Commercial Motors, Ltd., were liable to the corporation for 
£478. It was agreed that the corporation should give time to Allday’s on the terms 
that they gave a cheque for £178, and for the balance gave six bills of exchange to 

C be drawn by the corporation on Allday’s, and accepted by them, while Bernardi, 
who was associated with Allday’s, agreed to ‘‘back’’ (that is, to endorse) them in 
consideration of time being given, and so as to render himself liable to pay if 
Allday’s did not. The bills were to be dated when the corporation made certain 
payments amounting to £478 to a third party, that being the money which Allday’s 
were liable to reimburse to the corporation. This was arranged as between all 

D parties at a meeting on Nov. 21, 1929, at which the corporation and Allday’s were 
represented, and Bernardi was present. At that meeting the six bills were pre- 
pared, signed by the corporation as drawers, and by Allday’s as acceptors, and 
endorsed by Bernardi, who put his signature on the back of the bills close to the 
top. It was arranged that the bills should only become effective, that is, be deemed 
to be delivered, and the corporation should only give time to Allday’s, if the latter 

E sent a cheque for £178. That cheque was sent, and, in my judgment, was accepted 
by the corporation, and time thereupon given, so that the bills there and then 
became effective and were notionally delivered as between all parties, though the 
cheque, in fact, was not honoured. The bills were duly dated in accordance with 
the authority given, namely, as on Dec. 12, 1929, on which day the corporation paid 
the third parties £478. The findings of fact, which I have stated above, dispose 

F of certain defences raised by Bernardi, and I also find that there is no foundation 
for the allegation that there was any agreement that Bernardi’s liability on the 
bills was conditional on payment by one Bishop of certain moneys to Allday’s in 
order that Allday’s should pay the same to the corporation. In fact, also, Bishop 
did not owe the moneys alleged. I further find that the bills became effective and 
are to be treated as delivered between all parties when the corporation accepted 

G Allday’s cheque. I find that Bernardi intended, by endorsing the bills, to render 
himself liable to the corporation if the acceptors failed to pay, he having an interest 
in Allday’s in consideration of time being given. 

The defence principally relied on was that, notwithstanding all these facts, the 
bills were not enforceable against Bernardi, because, when the corporation endorsed 
them, which they did after receiving them from Allday’s and Bernardi, they did so 

H below instead of above Bernardi’s signatures. It was not suggested that the en- 
dorsements by the corporation were not made in a reasonable time, or that these 
endorsements were not made with the intention of completing the bills and render- 
ing them enforceable, if necessity arose, against Bernardi and thus giving effect 
to the intention that he should be liable in the event of default by Allday s. This 

I default, in fact, happened, because Allday’s had gone into liquidation and could 
ee ae facts as I have found them the case would be precisely covered by Gerald 
McDonald & Co. v. Nash & Co. (1), but for the relative positions of the signatures 
on the back. The House of Lords held in that case that a bill to the drawer's 
order, endorsed by a third party before any endorsement by the sibdiiomt se a bill 
of exchange, though an incomplete pill, and could be completed by pei 
afterwards endorsing his name, which, in fact, he had done above that ) the thirc 

i sndorsed the bill in order to make himself liable to 
party; as the third party had en ' dane ce 
the drawer, he had impliedly authorised the drawer to give effect to that purpo 
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by adding his own endorsement, that is, to ‘‘fill up the omission”’ as is provided 
by s. 20 (1) of the Bills of Exchange Act, 1882. There is an omission in such a 
case, because, before the third party endorsed the bill there should have first 
appeared on it the endorsement of the drawer, who was also payee (since a bill 
to drawer’s order is payable to the drawer), which would operate as an endorsement 
from the payee to the third party, even though the third party only held the bill in 
the act of endorsing it, and never had any property or rights in it. LLorp DuNnepin 
in that case thus sums up the position ([1924] A.C. at p. 636) : 


‘‘Now, on the hypothesis that Nash intended to become liable, which we have 
found is a fact, then it seems to me that the second part of sub-s. (1) of s. 20 
precisely applies; for ex hypothesi the material particular that is wanting is 
that very endorsation which was afterwards filled in, and this is done as con- 
ditioned by sub-s. (2) of s. 20 in accordance with the authority given.”’ 


Lorp Sumner says (({1924] A.C. at p. 648) that the bill in such a case is incomplete 
till it is filled up, and when filled up, though not before, becomes retrospectively 
enforceable as if it had been complete throughout. Thus a holder who takes a bill 
not complete and regular on its face, can turn himself retrospectively into a holder 
in due course by virtue of s. 20, if he fulfils the conditions of the section. 

In the present case it cannot be doubted that the corporation, in endorsing, 
intended to do what was necessary to complete the bill, which, till then, was lacking 
in their endorsement, and it would be curious if their rights were defeated by a 
mere blunder committed in putting their name in the wrong place on the back. 
Such a result would falsify the intention of the parties, and would not readily be 
upheld by any court unless compelled so to do by principle or authority; and on 
general principles, evidence, in my judgment, is admissible to explain the intention 
with which a signature is added to a bill, since the order of the endorsements as 
they physically appear on the back is not conclusive. It was so held in Penny v. 
Innes (2), and the same principle was recognised in Macdonald v. Whitfield (3). 
In my judgment, effect can here be given to the necessary inference that the 
corporation endorsed the bills to complete them by adding the necessary endorse- 
ment between themselves as drawers and Bernardi as endorser, and on that basis 
the position of the signatures is immaterial, and the result is just as if the endorse- 
ment by Bernardi had been added to the endorsement of the corporation, after in 
time, and below in space. 

But counsel for Bernardi has contended that I am debarred from so holding by 
authority. The question of what is the rule where in such cases the drawer’s 
endorsement is out of place was involved in Jenkins & Sons v. Coomber (4), in 
Glenie v. Smith (5), in Shaw v. Holland (6), and in Re Gooch, Ex parte Judd (7). 
It is curious that until the last of these cases, the point was only once the subject 
of express discussion in the judgments; the decisions turn in the main on other 
considerations. The exception is in the judgment of Lawrence, J., in Glenie v. 
Smith (5), where he expressly treats the mere position as immaterial. In Jenkins 
dé Sons v. Coomber (4) and in Shaw v. Holland (6) the judgments seem to turn 
mainly, if not entirely, on the question whether s. 20 of the Bills of Exchange Act 
1882, can apply to an instrument in which the only or principal omission was the 
absence of the drawer’s endorsement. It seems clear that both these cases were 
decided on the view, which has now been decisively rejected by the House of Lords 
in McDonald v. Nash (1), that s. 20 of the Act could only be relied on in cases 
where the endorsement was on a blank piece of stamped paper, which was the case 
in Glenie v. Smith (5), or, at least, could not be relied on where the omission was 
in regard to the endorsement. In Jenkins & Sons v. Coomber (4) s. 20 was not 
mentioned either in the arguments or in the judgments, nor was the fact that the 
drawer’s endorsement came below that of the endorser; the sole ratio decidendi 
was that the latter endorsement was inoperative, because, when it was added, the 
bill was not a complete and perfect instrument, for want of the drawer’s endorse- 
ment, the bill being to drawer’s order. 
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A In Shaw v. Holland (6) Hamiuron, J., seems to treat the case as covered by 
Jenkins & Sons v. Coomber (4); and in the Court of Appeal it was argued for the 
plaintiffs that s. 20 did apply, and that the bill, being wanting in a material par- 
ticular, namely, the drawer’s order, when endorsed by the third party, the drawers 
had prima facie authority under the section to complete it by their endorsement 
(which argument was held to be correct by the House of Lords in McDonald v. 

B Nash (1)), and that it could not matter in what order the signatures stood on the 
back. VavucHan Wiiiams, L.J., says ([1913] 2 K.B. at p. 27): 


“It may be that the plaintiffs might have made the order contemplated by the 
bill of exchange within a reasonable time after the so-called endorsement by 
the defendants. I have not to decide any such question, because no such 
order was effected before action brought. This bill was never really negotiated. 
This is not a case of a bill in which endorsements appear to be simply in wrong 
order; it is a case in which the bill was never negotiated.”’ 


He seems to treat the case as one in which the third-party’s endorsement could 
only be binding if made after an open endorsement by the drawers. It may be 
that as a further ground in that case it was held that, if the drawer had authority 
D to supply his missing endorsement afterwards, it was only an authority to write 
the signature above that of the endorser. Glenie v. Smith (5) was distinguished 
in the last-mentioned case as being a case within s. 20. In that case, on one of 
the two bills in question there, the endorsements were in the wrong order, but 
Lawrence, J., held that to be immaterial; he said it was to be read with the other 
as though endorsed to the defendant by the drawer and re-endorsed for value. In 
F the Court of Appeal the point was not mentioned, and the case was decided without 
distinguishing the two bills, simply on the terms of s. 20. The third party in that 
case had endorsed two blank stamped pieces of paper. 
Finally came Re Gooch (7), when for the first time this point was fully discussed. 
The bill in that case had been, after the endorsements, discounted with a bank who, 
after the bill was dishonoured, returned it to the creditor and debited his account. 
FF The case, accordingly, differed from others in that the bill had been negotiated and 
had come back to the drawer, and on that ground the Court of Appeal were able 
to distinguish Shaw v. Holland (6). But I think that all the members of the Court 
of Appeal approved of the judgment of Lawrence, J., in regard to the bill which 
was endorsed in the wrong order; indeed, his words, which I have quoted on that 
point, are cited with approval by Lorp Srrrnpate. Scrurron, L.J., also gives a 
G further reason. He says ((1921] 2 K.B. at p. 606): 


“Tf there had been negotiation in Shaw v. Holland (6), apparently VauGHAN 
Wuuiass, L.J., would have dealt with the wrong order of the endorsements in 
the same way as Lawrence, J., did in Glenie v. Smith (5).”’ 


He also relies on the estoppel in s. 55 (2) (c) of the Act in favour of a “holder. 
He thus sums up the position: 
‘Now in my view the debtor clearly intended and contracted to make himself 
liable as endorser for good consideration moving from Judd. He did so not 
merely as surety for Cardbox, Ltd., but as a person interested in that company, 
giving consideration for time given to that company and himself as a person 
interested in it. Judd’s signature, which would make the debtor liable as 
J endorser, is on the bill, though in the wrong place, and I think there is every 
reason to enforce the statutory estoppel against the debtor denying to Judd, a 
subsequent endorsee, that it was a good bill which he endorsed to him. For 
that is what the debtor wants to say, namely, that the bill he endorsed was a 
bad bill at the time he endorsed it and obtained time to pay by so doing.’’ 


If, as I think in this case, this statement is one ratio decidendi adopted by the 
lord justice, it does not depend on the fact that the bill had been discounted with 
the bank and re-endorsed, and the language used seems to apply exactly to the 


present case. 
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T think counsel for the defendants was right in his submission that, even if the 
precise decision in Re Gooch (7) does not cover this case, the reasoning does, and 
justifies a conclusion in favour of the corporation, and, further, that Glenie v. 
Smith (5) is a direct authority to the same effect. I may add that in McDonald 
vy. Nash (1) the House of Lords treat the decision in Shaw v. Holland (6) as depend- 
ing on the absence in that case of the appropriate authority, which they treat as 
present in Glenie v. Smith (5) and Re Gooch (7), both of which cases are approved 
and applied by the House. It is true that in McDonald v. Nash (1) no point was 
expressly considered as to the order of the signatures on the back, but I think that 
the House must, in approving these cases, have been conscious that the point of 
the order of the endorsements was involved, and hence, on the authorities I have 
cited, in such a case as the present, and on such facts as I have found, the mere 
order of these endorsements should be held not to nullify the intention of the 
parties, but to be a mere inadvertence, not changing the rights of the parties, and 
I hold that the corporation are entitled to recover. 

Judgment accordingly. 


Solicitors: Owen White & Co.; Brundrett, Randall & Co. 
[Reported by R. A. Yung, Esq., Barrister-at-Law.] 


Re UNITED CITIZENS’ INVESTMENT TRUST, LTD. 


[Court or Apprat (Lord Hanworth, M.R., Lawrence and Romer, L.JJ .), Novem- 
ber 5, 6, 9, 30, 1931] 


[Reported [1932] 1 Ch. 395; 101 L.J.Ch. 17; 146 L.T. 213; 
48 T.L.R. 124; 75 Sol. Jo. 869] 


Industrial and Provident Societies—Withdrawal of shares—Ezxpiration of notice 
before winding-up, but after notice of meeting to wind-up—Determination 

of right to withdraw—Industrial and Provident Societies Act, 1893 (56 & 57 

Viét.,.c: 89), s..60 (¢). 

By s. 60 (e) of the Industrial and Provident Societies Act, 1893, a person 
ceases to be a member of a society in respect of any withdrawable share with- 
drawn from the date of the notice or application for withdrawal. ‘‘With- 
drawn’’ in para. (e) means ‘‘repaid’’ or ‘‘whose notice of withdrawal has 
matured,’’ and, therefore, in the absence of a provision in the rules showing a 
contrary intention, the right to withdraw was determined when, before the 
expiration of the notice of withdrawal, a notice was sent to members of a 
society calling an extraordinary general meeting of the members to consider 
resolutions for the voluntary winding-up of the society because of its financial 
position. 

Re Ambition Investment Building Society (1), [1896] 1 Ch. 89, approved 
and applied. Ni 
Notes. As to withdrawal of shares from a society, see 21 Hatssury’s Laws 

(3rd Edn.) 22, 64, 65, and cases there cited. For Industrial and Provident Societin 
Act, 1893, see 12 Hatssury’s Statutes (2nd Edn.) 876. ih 
Cases referred to: 
(1) Re Ambition Investment Building Society, [1896] 1 Ch. 89; 65 L.J.Ch. 113: 
78 L.T. 508; 44 W.R. 141; 2 Mans. 607; 7 Digest 467,84. 
(2) Carrick v. North British Building Society, 1885, 22 i 833. 
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(3) Tennent v. City of Glasgow Bank (1879), 4 App. Cas. 615; 40 L.T. 694; 27 
W.R. 649, H.L.; 9 Digest (Repl.) 266, 1683. 

(4) Re Counties Conservative Permanent Benefit Building Society, Davis v. 
Norton, [1900] 2 Ch. 819; 69 L.J.Ch. 798; 49 W.R. 71; 44 Sol. Jo. 699; 
7 Digest 468, 85. 

(5) Re Blackburn and District Benefit Building Society (1883), 24 Ch.D. 421; 
52 L.J.Ch. 894; 49 L.T. 730; 82 W.R. 159, C.A.; on appeal, sub nom. 
Walton v. Edge (1884), 10 App. Cas. 33; 54 L.J.Ch. 862; 52 L.T. 666; 49 
J.P. 468; 83 W.R. 417; 1 T.L.R. 96, H.L.; 7 Digest 514, 365. 

(6) Re Sunderland 36th Universal Building Society (1890), 24 Q.B.D. 394; 59 
L.J.Q.B. 217; 62 L.T. 298; 88 W.R. 509; 6 T.L.R. 199; sub nom. King v. 
Rawlings, 54 J.P. 613, D.C.; 7 Digest 468, 86. 

(7) Brownlie v. Russell (1883), 8 App. Cas. 235; 48 L.T. 881; 47 J.P. 757, H.L.; 
7 Digest 454, 1. 

(8) Barnard v. Tomson, [1894] 1 Ch. 874; 63 L.J.Ch. 488; 70 L.T. 306; 8 R. 
585; 7 Digest 458, 23. 

(9) Sixth West Kent Mutual Building Society v. Shove (1895), [1899] 2 Ch. 
64, n.; 68 L.J.Ch. 482, n.; 81 L.T. 87, n.; 89 Sol. Jo. 601; 7 Digest 456, 15. 

Appeal from an order of Mavauam, J. 

By r. 3 (2) of the United Citizens Investment Trust, Ltd., a society registered 
under the Industrial and Provident Societies Act, 1893, the holder of withdrawable 
shares was entitled to obtain their withdrawal by giving the society six months’ 
notice. On Oct. 18, 1929, a shareholder, the United Women’s Homes Association, 
Ltd., gave notice to withdraw 30,000 shares. On April 8, 1930, notice was sent 
to the members of the society of an extraordinary general meeting on April 30 to 
consider resolutions voluntarily to wind-up the society. On April 30 a resolution 
to wind-up was passed. The liquidator took out a summons to determine, inter 
alia, whether the notice of withdrawal was effectual, it not having expired before 
April 8, the date of the notice calling the meeting. Maueuam, J., decided that 
it was not, and the association appealed. 


Macaskie, K.C., and Harold Christie for the association. 
C. E. BE. Jenkins, K.C., Wynne Parry and F. R. Evershed for the society. 
Wilfrid M. Hunt for the liquidator. 

Cur. adv. vult. 
Nov. 30. The following judgments were read. 


LORD HANWORTH, M.R.—This is an appeal from an order made by Maucuam, 
J., on July 14, 1931, upon a summons taken out in this action, whereby he deter- 
mined that notices of withdrawal which had been given in respect of withdrawable 
shares in the trust company and had not expired at the date of the notice and 
circular of April 8, 1930, hereinafter more particularly referred to, were not 
effectual. 

The appellants are the United Women’s Homes Association, Ltd., who were 
holders of 69,000 withdrawable shares in the capital of the United Citizens’ Invest- 
ment Trust, Ltd.—hereinafter referred to as the society—a company registered in 
the year 1927 under the Industrial and Provident Societies Act, 1593. Tn conse- 
quence of the difficulties in which the society found itself, a report upon its general 
condition and the possibility of reconstruction was prepared for the consideration 
of its directors by Sir W. H. Peat early in the year 1930. That report showed that 
without reconstruction it was not possible for the society to carry on its business ; 
and at the same time it was found that for reasons, both legal and practical, it 
would not be possible for such a scheme to be carried out. On March 18, 1930, 
the report of Sir W. H. Peat was carefully considered by the board of directors 
of the society, and it was resolved 

“that in the opinion of the directors the interests of shareholders could best be 

served by winding-up the trust and that the necessary arrangements be made 

to put such recommendations before the shareholders without delay. 
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On April 8 a notice was sent out calling an extraordinary general meeting of the 
society, to be held on April 80 for the purpose of considering resolutions to wind-up 
the society voluntarily. That notice was accompanied by a circular which informed 
the members that the true position of the society was such *'that it would be unfair 
to shareholders in general to continue the trust on its present basis.’’ The alter- 
native of reconstruction was demonstrated to be impracticable, and the conclusion 
was indicated that the only wise course was to pass the resolutions for winding-up 
contained in the notice calling the meeting. The meeting was held on April 30, 
and the resolutions to wind-up voluntarily and appointing Sir W. H. Peat liquidator 
were duly passed. The association had given notice to the society of withdrawal 
of 30,000 shares on Oct. 18, 1929, and a later notice of withdrawal of 32,000 shares. 
By the rules of the society such a notice matured at the expiration of six months 
from the date on which it was given. It will thus be seen that the first notice as 
to the withdrawal of 30,000 shares matured on April 18, 1930—that is, between 
the date of the circular and the passing of the resolution to wind-up, The second 
notice did not expire till after the resolution for winding-up had been passed. 

Maveuam, J., decided that the notice of withdrawal which had been given in 
respect of the withdrawable shares, and which had not expired at the date of the 
notice and circular of April 8, was not effectual. The appellants appeal from that 
decision to this court. They claim that as the notice of the withdrawal of the 
30,000 shares matured before the resolution to wind-up, it should be treated as 
effective. They have not appealed from his decision as to the 32,000 shares. 
Mavauam, J., held the notice which matured on April 18 ineffective, because before 
that date it was recognised that a stoppage of the business of the society was 
inevitable. He held that the notice could not run its course towards the goal of 
maturity after recognition that the society was no longer a going concern in the 
sense that it was still in a position to carry out the objects for which it had been 
formed; it was not necessary to wait for the date at which the legal machinery to 
wind-up the society was put into operation. He thus decided that all notices which 
matured after the date of the notice of April 8, 1930, were inoperative. There is 
authority in support of this view to be found in two cases upon which Maveuam, J., 
relied. 

The first was Re Ambition Investment Building Society (1), where VauGHAN 
Wiuuiams, J., held that the stoppage of business or anything equivalent to it—not 
the insolvency of the society—is what sterilises the notice to withdraw. Insolvency 
is difficult to determine, especially in a business that is able to carry on its pur- 
pose; but when the stoppage has become inevitable, that fact must make itself 
plain to all. It must be remembered that what is involved in the matter now 
before us is the question of the rights of the members, inter se, whose mutual 
rights are regulated by the rules. It seems unfair that one member should be 
able to secure an advantage in priority to his fellow members when there has 
supervened a recognition that the business in which the members are all of them 
engaged cannot be continued and must be brought to an end. This case of Re 
Ambition Investment Building Society (1) appears to cover the point now before 
us, but its authority and relevance is questioned by the appellants. VauGHan 
WILLIAMS, J., in coming to his decision, relied upon the cases referred to in his 
judgment, and in particular upon Carrick v. North British Building Society (2), 
where Lorp SuHanp had said, in his judgment, referring to Tennent v. City of 
Glasgow Bank (8), that the principle to which effect was given in that case was 
that the rules applicable only to a going business could no longer receive effect 
when it has become apparent to the directors of the society that from its losses the 
business of the society could no longer be carried on. Hig words were: 


“The rules applicable only to a going business could no longer receive effect 
and it seems clearly to follow that the liability of the parties to share tins 
must be fixed as at that time, and could not be affected by notices of withdrawal 
which were only suitable to a going business, and had become quite unsuitable 
after every member had of necessity been compelled to withdraw.” 


I 
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I desire to agree with the observations made by Mavenam, J., as to the judgment 
of STmruinG, J., in the second case, Re Counties Conservative Permanent Benefit 
Building Society, Davis v. Norton (4) ([{1900] 2 Ch. at p- 825). It is clear that 
the learned judge intended to fix as crucial the date of the notice on June 26, 1895, 
issued for the purpose of summoning a special general meeting to consider on 
July 10 the advisability of dissolving the society. I have sent for and read the 
affidavits which were before the learned judge. The assets were stated to be only 
£3,665, and in a paragraph of the affidavit of the trustee, appointed for the purpose 
of the dissolution, it is stated that 151 members had given notices of withdrawal 
which had matured before June 26, 1895, for sums which totalled £8,809. These 
figures justified the statement that the whole funds of the society would be 
exhausted by the notices given before the date of the resolution for winding-up, 
and also before the date of the notice calling the meeting, and Srrruina, J., clearly 
adhered in his order to the latter date as fixing the rights of those members in 
priority to those whose notices matured later. 

Counsel for the association argued that, as under the rules members can with- 
draw at any time, a member by giving notice secures priority over his fellow 
members who do not give a notice, if the notice in fact is given on a date ante- 
cedent to the winding-up. And, secondly, that the test whether the notice is 
effectual is to be found by an inquiry whether the giver of the notice at the time 
he gave it had any information that the company was going to be wound-up. Two 
cases are cited in support of these propositions: Re Blackburn and District Benefit 
Building Society (5) and Walton v. Edge (5). The former of these cases does not 
appear to me to govern the present case. The point that was decided was that in 
the winding-up members who had given notices which had matured before the 
winding-up were entitled to priority as against those members who had not given 
notice of withdrawal; but those rights of the members, inter se, were postponed to 
the rights of outside creditors. The members who had given effective notices of 
withdrawal were not to be treated as outside creditors, but still as members. It is 
clear from the question propounded by Brerr, M.R., and Bowen, L.J. (24 Ch.D. 
at pp. 428 and 436 respectively), that the above is the question determined, and 
not any question whether a notice, which remained current when the business of 
the society could not be carried on, enured to stabilise the rights of a member who 
had given it. This decision of the Court of Appeal was affirmed under the name 
of Walton v. Edge (5). Lorp Setporne (10 App. Cas. at p. 36) definitely says 
that the House was considering the rights of a withdrawing member, 


‘‘who gave notice not only before there was any winding-up, but when he had 
no information that any winding-up was going to take place, when nothing 
special is alleged to affect him with notice that the society was not to continue 
as a going concern.”’ 


In 1890 the point was again considered in Re Sunderland 36th Universal Building 
Society (6), and the judgment of Lorp Smanp already quoted was taken as the guide 
to the court in determining during what length of time the option of withdrawal 
was available to members of a building society. Marnew, J., in delivering the 
judgment of the court, said that it is not the order to wind-up, but the state of 
things which to the knowledge of all concerned renders liquidation inevitable, that 
in such a case puts an end to the right to withdraw. It was, therefore, definitely 
decided that the notice given by one, Oliver, was ineffective. The relevant dates 
were: notice given on Oct. 8, 1886, maturing on April 8, 1887. The impossibility 
of continuance of the society’s work was revealed on Feb. 17, 1887, and, thereafter, 
no new members were admitted, no new shares taken out, no money was borrowed, 
no money was advanced to any members on mortgage, nor was any withdrawing 
member repaid. On June 17, 1887, resolutions were passed for voluntary 
winding-up. 

Careful Dean eon of these cases confirms the opinion that Mavcuam, J ., has 
applied the right test and reached the right conclusion. There is not found in them 
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any justification for the test suggested that the knowledge of the giver of the 
notice decides whether his notice was good or not. Such a test seems opposed to 
the basic principles which underlie the structure of a mutual society. It is argued, 
however, that these cases relate to building societies, and that industrial and 
provident societies, of which the Citizens’ Investment Trust is one, are not 
governed by the same or analogous rules—in particular, because of the terms of 
s. 60 of the Industrial and Provident Societies Act, 1893, which provides that, in 
winding-up, the liability of members and the adjustment of the rights of contribu- 
tors among themselves shall be qualified as follows : 

‘‘(e) An individual, society, or company shall be taken to have ceased to be a 

member in respect of any withdrawable share withdrawn, from the date of the 

notice or application for withdrawal.”’ 
Examination of this s. 60 as a whole shows that it has no bearing upon the question 
before us. It purports to deal with the liability of members in winding-up. It 
provides—para. (a)—that no one who has ceased to be a member for one year or 
upwards prior to the commencement of the winding-up shall be liable to contribute, 
and it adds consequential provisions. Paragraph (e) does not alter the general 
principle laid down in the above cases. It determines the date at which the 
cessation of membership is to be calculated for the purpose of the other limbs of 
the section, and the lapse of the one year specified in para. (a). It contains the 
important word ‘‘withdrawn’’—which connotes effective withdrawal and the right 
to repayment. It may be argued that it means actual repayment; though my 
present view is that the right to repayment on withdrawal, whether actually carried 
into effect or not, is sufficient. It is not necessary now to decide between those 
two views. It is sufficient to say that para. (e) does not make the date of the 
notice of the application to withdraw the crucial date in the case of industrial and 
provident societies for all purposes. If s. 60 then does not make this suggested 
difference, the analogy of the building societies’ cases seems complete. No doubt 
the rules of individual societies must be considered and adhered to, but those in 
the present case do not provide any distinction from the principle laid down by 
Lorp Suanp in Carrick v. North British Building Society (2), and in Re Sunderland 
(6) and other cases referred to, and applied in them in accordance with the rules 
respectively applicable to the members of the societies according to the dates and 
facts relevant to their withdrawals. For these reasons, in addition to those stated 
by Mauenam, J., in my judgment the appeal fails and must be dismissed with costs. 


LAWRENCE, L.J.—In my opinion, Mavauam, J., was right in holding that the 
principle laid down in the relevant building societies cases is applicable to the 
present case, and I agree with him in the conclusion which he hag reached based 
on that principle. Counsel for the association contended before us that there was 
an essential difference between the constitution and activities of building societies 
and provident societies, and that the principle referred to ought, therefore, not to 
be applied to the latter. No doubt, in many respects these societies differ essen- 
tially from one another, but they have in common that shareholders are permitted 
to withdraw their shares, and in this respect they both differ fundamentally from 
companies incorporated under the Companies Acts. So far as regards this common 
attribute, however, I see no reason why a different principle should be applied to 
the construction of the rules concerning the withdrawable shares of a building 
society and to the construction of similar rules of a provident society. 

The most formidable objection to the application of the principle laid down in the 
building society cases to the ascertainment of the rights of withdrawing share- 
holders in the winding-up of a provident society is based on the provision contained 
in para. (e) of s. 60 of the Industrial and Provident Societies Act, 1893, which 
provides that 


“an individual society or company shall be taken to have ceased to be a 
member in respect of any withdrawable share withdrawn from the date of the 
notice or application for withdrawal.’’ 
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societies, and at first sight this provision, when divorced from its context, would 
seem to be capable of the construction that a member of a provident society who 
had given a valid notice of withdrawal at any time before the commencement of 
the winding-up had, as from the date of the notice, ceased to be a member and 
become a creditor. In my opinion, however, this is not the true effect of the 
B provision in question. Section 60, in which it is contained, is concerned with the 
qualification of the liability of present and past members to contribute to the assets 
of the society in a winding-up. The section, which is obviously taken from s. 38 
of the Companies Act, 1862 [now replaced by s. 212 of the Companies Act, 1948], 
serves as a guide to the liquidator in settling the A and B lists of contributors in 
the winding-up, but does not purport to alter the contractual rights of the share- 
C holders inter se. Holders of fully paid-up shares, whether present or past, are not 
under any liability to contribute to the assets for any of the purposes mentioned in 
the section, and consequently the section has no application to the appellants whose 
shares were all fully paid-up. In my opinion, it is plain that para. (e) was enacted 
for the purpose of enabling the liquidator to ascertain whether a holder of partly 
paid-up shares, who had given an effectual notice of withdrawal and in pursuance 
D of that notice had ‘‘withdrawn’’ his shares before the winding-up, ought to be 
placed on the B list or not, and for no other purpose. The expression ‘‘withdrawn”’ 
in that paragraph, in my opinion, means “‘repaid,’’ or at most ‘‘whose notice of 
withdrawal has matured.’’ Further, it is to be noted that under r. 16 of the 
society’s rules a member only ceases to be a member when his shares have been 
repaid. This rule, in my opinion, does not conflict with or contradict, but explains 
E r. 3 (2), from which some words are obviously omitted. 

The only other contention of the appellants to which I need refer is that the cases 
upon which the learned judge has based his judgment are not binding on this court, 
and were wrongly decided. The last of those cases, namely, Re Ambition Invest- 
ment Building Society (1), was decided over thirty-five years ago and has never 
been questioned. It must have been acted upon in the winding-up of many build- 

F ing societies. Even if I thought it had been wrongly decided, which I do not, I 
am of opinion that it would not be right to overrule it. 

The principle clearly laid down by the relevant cases is that rules as to the with- 
drawal of shares, such as exist in the present case, contemplate a going concern, 
and although mere insolvency or information on the part of the shareholder of the 
likelihood of stoppage is not sufficient to stop their operation yet they cease to be 

-G operative when there is either an actual stoppage of the business or anything 
equivalent to it, or a recognition of the fact that a stoppage is inevitable. Re 
Sunderland 36th Universal Building Society (6) clearly shows that the principle 
applies not only where a member has given notice of withdrawal after a stoppage 
of the business or after the recognition of the inevitability of such a stoppage, but 
also where a member has given notice before either of these events, but whose 

Hi notice has not matured when either of these events happened. In the Re Sunder- 
land Case (6) Oliver had given a notice of withdrawal on Oct. 8, 1886, maturing on 
April 8, 1887; on Feb. 17, 1887, the society was known to be insolvent; and, 
although a winding-up order was not made until July 2, 1887, it was held by the 
Divisional Court that Oliver was not entitled to priority, but must rank with other 
members of the society. The facts in that case are indistinguishable from the facts 

I in the present case. Here the appellants gave their notice of withdrawal on Oct. 18, 
1929, maturing on April 18, 1930; on April 8, 1930, the notice and circular of that 
date were sent to all the members. It was hardly disputed, and cannot be denied, 
that this notice and circular contained a clear intimation to every shareholder that 
a stoppage of the society’s business was inevitable and that the only practical 
course to adopt was to wind-up the society. 

The learned judge in his judgment alluded to the apparent discrepancy between 
the date mentioned in the judgment of STIRLING, J., in Re Counties Conservative 
Permanent Benefit Building Society, Davis v. Norton (4) and in the order as drawn 
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up. From the affidavits in that case, which we have inspected, it is plain that 
nothing turned on the difference between June 26, 1895 (the date of the notice 
convening the meeting to consider the advisability of dissolving the society), and 
Aug. 8, 1895, the date of the winding-up resolutions. Under the rules, members 
who had given notice of withdrawal were entitled to payment according to the 
receipt of the notice by the society. The amount due to members whose 
notices had matured before June 26, 1895, was far more than sufficient to 
exhaust the whole of the available fund, and, therefore, it was immaterial to con- 
sider the rights of members whose notices had matured between that date and 
Aug. 8, 1895, and no argument was addressed to the court on this subject. The 
main question debated and decided in that case was as to the effect of the resolu- 
tion of March 23, 1893, putting in force r. 68. It is plain that the learned judge 
did not intend to express any dissent from the principles laid down in Re Sunder- 
land (6) and Re Ambition (1) which were not mentioned by him nor cited by 
counsel. In the result, for the reasons stated, I agree that this appeal fails and 
should be dismissed with costs. 





ROMER, L.J.—The question to be determined on this appeal is whether, by 
reason of the notice of withdrawal given by the United Women’s Homes Associa- 
tion, Ltd., which expired before the commencement of the voluntary winding-up, 
but which had not expired at the date of the notice and circular of April 8, 1930, 
the association has obtained a right to receive back the sum paid upon the shares 
comprised in the notice in priority to shareholders who had either given no notice 
of withdrawal or whose notices expired after the commencement of the winding-up. 

Questions of a like nature have often arisen in cases of building societies, and 
the law applicable to those cases is not, in my opinion, open at the present time 
to dispute or doubt. The first case to which reference need be made is that of 
Brownlie v. Russell (7), not, indeed, because the question decided there resembles 
the question that has to be decided on this appeal, but because of the observations 
made by Lorp Se~porne and Lorp Warson as to the effect of a winding-up upon 
the right of withdrawal. Lorp SeLzorne said (8 App. Cas. at p. 254): 


“It takes away the option which otherwise, if the concern had been a going 
one, would have belonged to each member—it, by a vis major . . . puts a close 
to the whole concern—it terminates, at that date, the account of each share- 
holder.”’ 


Lorp Warson said (8 App. Cas. at p. 256) : 


“I think, with your Lordship, that from the moment when the decree of 
liquidation was pronounced he became disabled from taking advantage of r. 12 
and withdrawing himself from the society.”’ 


These observations clearly indicate that if a winding-up takes place before a mem- 
ber has become entitled under the rules as to withdrawal to receive back from the 
society the money paid by him in respect of his shares, the option of withdrawal 
has come to an end, and since that date I am not aware that anyone has ever 
contended the contrary. But these observations did not cover the case of the 
member who has given a notice of withdrawal expiring before the beginning of the 
winding-up, but who has not at that time been actually paid by reason of the right 
of withdrawal under the rules being qualified by the words “provided the funds 
permit.” Such a case came before the Court of Appeal in Re Blackburn and 
District Benefit Building Society (5), and that court decided that the member’ 
right to be paid out of available funds in the winding-up had not been Frei 
The case is not relevant to the decision of the present one except for thi : 
stance. When the case came before the House of Lords (sub nom. Walton v. Edge 
(5)), the appellant’s counsel observed that, if the respondent's contention oa 
sound, the moment a building society was suspected to be in difficulties the 
would be a rush of members to give notice and secure priority. It was no doubt 
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with reference to this argument that Lorp Srtporne, in moving that the appeal 
should be dismissed, said (10 App. Cas. at p. 36): 


“The question is what right accrued to the withdrawing member who gave 
notice not only before there was any winding-up but when he had no informa- 
tion that any winding-up was going to take place, when nothing special is 
alleged to affect him with notice that the society was not to continue as a 
going concern.” 


To the warning so given by Lorp Sexporne to persons seeking to withdraw from 
a building society on the event of liquidation practical effect was given by a 
Divisional Court in Re Sunderland 36th Universal Building Society (6). In that 
case it was held that two members whose notice of withdrawal was given at a 
time when the society was known to be insolvent were not entitled to be repaid 
their subscriptions. But it was further held that a member whose notice was 
given before, but expired after, that time was equally debarred from being repaid. 
In delivering the judgment of the court, Maruew, J., after reading the rule as to 
withdrawal, said this: 


‘‘We are of opinion that this rule was not intended to apply where the society 
was no longer able to carry on its business, and where it had become notorious 
that the society could not meet its liabilities. It would be altogether un- 
reasonable to suppose that it was intended, in the event of insolvency, to 
permit one set of members to escape from liability at the expense of the others. 
There would seem to be no adequate consideration or motive for such an 
arrangement. The rule seems to us not to contemplate any such contingency 
as a suspension of its business, and, therefore, only to provide for a withdrawal 
from the society while it was, or was believed to be, still solvent. There was 
sufficient evidence to show that before the times at which two of the notices 
were given, and the third became effective, the members, and all others who 
were interested, knew that the societies were no longer in a condition to carry 
out the objects for which they had been formed, or to fulfil their undertakings 
with their members. That the societies could not go on is shown from the 
scheme of reconstruction laid before the members, which practically involved 
the liquidation of the affairs of each of the societies. In this state of things 
the right to withdraw, it appears to us, no longer exists.”’ 


Then, after stating that the view which they took was in accordance with the judg- 
ment of Lorp SHAND in Carrick v. North British Building Society (2), he added: 


“Tt is not the order to wind-up, but the state of things which to the knowledge 
of all concerned renders liquidation inevitable that in such a case as this puts 
an end to the right to withdraw.”’ 


In Barnard v. Tomson (8) Nort, J., treated that decision as laying down the 
principle to be applied to the case before him, though, on the facts, he decided in 
favour of the withdrawing member. It was also followed by Srirtine, J., in Sixth 
West Kent Mutual Building Society v. Shove (9). 

These authorities, or some of them, were considered by VAUGHAN Wituiams, J., 
in Re Ambition Investment Building Society (1), and he summed up the effect of 
them as follows: 


“The relations of these persons [i.e., the shareholders] must be borne in mind. 
They have in common put their capital into an adventure or concern which it 
was hoped would yield a profit. There is a proviso enabling capital to be 
withdrawn. How long is the right to withdraw capital to continue? It must 
continue as long as the adventure continues or its continuance 1s contemplated : 
but as soon as the adventure comes to an end, or the adventurers or their 
officers recognise that it must come to an end, from that moment every prin- 
ciple of justice requires that all who have joined in the common adventure 
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shall in common bear the loss—and from that time the rule as to withdrawal 
ceases to operate, and there ought to be no applications for withdrawal.’ 


It is clear, however, reading his judgment as a whole, that in his view not only 
would the right to give notice of withdrawal cease in the event contemplated, but 
that, in the case of a notice already given but not then matured, the right to be 
repaid would also come to an end. 

In view of these authorities, which have never been questioned, it must, in my 
opinion, be taken as settled law that in the case of a building society, unless the 
rules clearly indicate a contrary intention, the power of withdrawing shares is 
determined so soon as the society or its officers recognise that the business of the 
society can no longer be carried on. I entirely agree with Maucuam, J., when he 
says that the effectiveness of notices of withdrawal must not be judged by con- 


siderations personal to a particular holder of shares. When the time arrives at C 


which the society or its officers recognise that the stoppage of its business is 
inevitable, no member who has failed to give a notice of withdrawal that has already 
matured is entitled to withdraw his subscriptions, whatever may be the state of his 
own knowledge in relation to the affairs of the society. It is, however, said that 
this principle is only applicable to building societies and not to societies formed 
under the Industrial and Provident Societies Act, 1893. That the authorities to 
which I have referred were all concerned with building societies is true, but the 
principle is founded upon grounds that are in no way concerned with the particular 
kind of business that the society may be carrying on. The principle applies to all 
societies whose rules provide for members withdrawing their shares, and is based 
upon the presumed intention of persons embarking upon a common adventure, 
whatever the precise nature of that adventure may be. Reliance was placed by the 
appellants upon s. 60 (e) of the Industrial and Provident Societies Act, 1893, as 
excluding such societies from the application of the principle. It was contended 
that, by virtue of that section, a member who has given a notice of withdrawal that 
is valid at the time it is given, ceases thereupon to be a member, whatever may be 
the position of the society at the date of its maturity. I am unable to take this 
view. The provision in question is only applicable to a share that is ‘‘withdrawn,”’ 
and that, in my opinion, means a share which a member has under the rules 
obtained an indefeasible right to have repaid. If before the date of maturity of the 
notice of withdrawal a state of affairs has arisen that would prevent the shareholder 
obtaining such a right by reason of the principle to which I have referred, the share 
cannot be treated as ‘‘withdrawn’’ within the meaning of the section. The section 


D 


is indeed merely dealing with the liabilities in a winding-up of the past and present G 


holders of partly-paid shares, and the object of para. (e) is to ensure that, if the 
holder of such a share has given an effective notice of withdrawal more than twelve 
months before the liquidation, he is not to be placed upon the B list of contribu- 
tories, even though his notice should mature within that time. 

It only remains to apply the principle of law in question to the facts of the 
present case, for there is nothing whatever in the rules that indicates any intention 
of the members of this society that so equitable a principle should be excluded. 
Applying that principle the claim of the appellants must fail. For although the 
notice of April 8 in terms necessarily left it to the members to decide whether there 
should or should not be a winding-up, it is in my judgment quite plain from the 
accompanying circular that in truth there was no option in the matter, and that as 
from the issue of that circular the society recognised, as assuredly did its directors 
that a winding-up was inevitable. For these reasons T agree that this appeal should 
be dismissed. ; 


Appeal dismissed. 


Solicitors: Sole, Sawbridge & Co.; Bower, Cotton, & Bower: Jol, " 
Colclough; Linklaters & Paines. ts ena era 
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ROBINSON v. STATE OF SOUTH AUSTRALIA (No. 2) 


[Privy Councrt (Lord Blanesburgh, Lord Warrington, Lord Atkin, Lord Thanker- 
ton and Lord Russell), January 26, 27, 29, 30, May 19, 1931] 


B [Reported [1931] A.C. 704; 100 L.J.P.C. 183; 145 L.T. 408; 
47 T.L.R. 454; 75 Sol. Jo. 458] 


Discovery—Privilege—Production of document—Public policy—Claim by govern- 
ment department—Extent of privilege—Power of court—Document relating to 

State trading—Form of claim of privilege—Rules of Court (South Australia), 

Order 31, r. 14 (2). 

The privilege claimed by a government department which excuses the depart- 
ment from discovery of documents on the ground that their production would 
be contrary to the public interest is a narrow one and is to be exercised most 
sparingly. The court can always enquire into the nature of the document for 
which protection is sought and require some indication of the nature of the 
injury to the State which would follow its production, and the court must see 

D that the scope of the privilege is not extended further than the public interest 
requires. That a document is confidential or official is, in itself, no reason for 
its non-production, and, particularly, it must be remembered that the fact that 
the production of the document might in the particular litigation prejudice the 
Crown’s case or assist that of the other side does not justify any claim of 
privilege. The fact that a document, if produced, might have any such effect on 
the fortunes of the litigation is of itself a compelling reason for its production 
which is only to be overborne by the gravest considerations of State policy or 
security. 

Privilege can be claimed in respect of documents relating to the commercial 
activities of the State where some plain, overriding principle of public interest 
exists, but the cases in which this is so must, in view of the sole object of the 
privilege, and especially in time of peace, be rare indeed. 

The court is entitled in any case to prescribe the manner in which a claim 
of privilege shall be made. Generally, where the State is a party to the pro- 
ceeding the privilege should normally be claimed under the sanction of an oath. 

The plaintiff brought an action against the State of South Australia in which 
he sought to establish a liability against the State in respect of the alleged 
G negligence of its servants and agents in the execution of their duties under the 

Wheat Harvest Acts, 1915-17, and, on his application, an order for discovery 
was made. Ina minute issued by the Minister of Wheat the Minister claimed 
privilege in respect of a large number of documents, stating that their dis- 
closure would be contrary to public policy and the interests of the State. > 

Held: the Minister’s minute was inadequate as a claim to the protection 

Hi sought, which should have been claimed on oath, but the privilege had not 
been lost by the insufficiency of the form in which it was claimed; the matter 
was a proper one for the court to exercise its powers under Order 31, r. 14 (2), 
of the South Australian Rules of Court to inspect the documents for which 
privilege was claimed in order to determine whether the facts discoverable by 
their production would be prejudicial or detrimental to the public welfare in 
any justifiable sense; and for this purpose the case would be remitted to the 
Supreme Court of South Australia with a direction to that effect. 


Notes. Order 31, r. 14 (2) of the South Australian Rules of Court is in the same 
terms as the English R.S.C., Ord. 31, r. 19, (2). The present case use be read 
in the light of the opinions expressed in Duncan v. Cammell, Laird & Co., [1942] 
1 All E.R. 587. 

As to privilege from discovery, see 12 Hauspury’s Laws (3rd Edn.) 39 et seq.; 
and for cases see 18 Dicest 59-61, 120 et seq. 
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Appeal by the plaintiff by special leave from an order of the Full Court of the 
Supreme Court of South Australia. 

The action was instituted by the appellant by writ dated Feb. 8, 1927, to recover 
damages for negligence, as he alleged, on the part of the respondent State, its 
servants and agents, in handling, storing and selling wheat delivered to the respon- 
dent State pursuant to the South Australian Wheat Harvest Acts, 1915 and 1916. 
It was determined on the trial of a preliminary point of law in the present action 
([1929] A.C. 469) that the appellant was entitled to maintain such an action against 
the respondent State as an assignee of the rights of divers wheat growers under the 
wheat marketing schemes. On July 29, 1929, an order was made for discovery of 
documents. An affidavit in pursuance of such order was made by William Lyle 
Shegog, the official having charge, on behalf of the responsible Minister, of various 
documents, but no reports of inspectors employed under the Act, or of correspon- 
dence with them, was disclosed. Privilege was claimed for 1,892 documents tied 
up in bundles on the ground that they were State documents and consisted of com- 
munications relating to a department of the government. A minute of the Minister 
stated that he had considered the documents, and that he had directed Shegog to 
object to produce them on the ground that their disclosure was contrary to public 
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policy, and that the interests of the State and of the public service and the public 
interest would be prejudiced by their production. The Minister further stated that 
the above direction was not based in any way upon the pecuniary or commercial 
interests of the department or of the State, or upon any desire to defeat the plain- 
tiff's claim, but solely upon and in the interests of the public welfare and the public 
service. The South Australian Rules of Court provide by Order 31, r. 14 (2), that 
where on an application for an order for discovery privilege is claimed for any 
document, it shall be lawful for the court or a judge to inspect the document for 
the purpose of deciding as to the validity of the claim of privilege. The application 
was referred to the Full Court, by which it was heard on Nov. 26, 1929. The 
court, following the decision of the High Court of Australia in Griffin v. State of 
South Australia (1), dismissed the application. The plaintiff appealed. 


Spens, K.C., and J. H. Stamp for the appellant. 
Sir Boyd Merriman, K.C., and Sir Robert Aske for the respondents. 


May 19. LORD BLANESBURGH.—There is now in Australia a concourse of 
claimants seeking to establish against the State of South Australia a liability to 
them individually for the alleged negligence of its servants and agents in the execu- 
tion of the duties of government under the Wheat Harvest Acts, 1915-17. Under 
these Acts a wheat marketing scheme was established, the substance of which was 
that all growers in South Australia had to deliver their wheat to the government, 
which assumed the duty of accepting and marketing it and distributing the net 
proceeds among the growers or their assigns in proportion to the quantities of wheat 
delivered. In Welden v. Smith (2) it was contended by the State that the Wheat 
Harvest Acts involved on behalf of government political rather than trading opera- 
tions and responsibilities, but that contention was not accepted by this Board, 
which adopted the view that the State was, under these Acts, in effect carrying on 
the business of marketing and selling the wheat of those who supplied it, and that 
the government, at the suit of wheat growers who delivered wheat under the 
scheme, could be held liable for proved negligence in the performance of the duties 
so assumed by it. It has also been determined by this board, on the hearing of a 
preliminary point of law in the present action ([1929] A.C. 469), that that liability 
extends to a claimant with a derivative title only; that is to say, to one like the 
present plaintiff-appellant, who is merely an assignee of the rights of divers wheat 
growers under the scheme. In this action the appellant’s claim in that character 
is to establish the liability of the respondent State for loss of wheat of the 1916-17 
harvest by exposure to water and to the ravages of mice while in its custody or 
that of its agents for the purposes of the Wheat Marketing Scheme, all on the 
footing that such loss was attributable to negligence on the part of such agents. 
The preliminary question having been decided in his favour it remains for the 
appellant to quantify his loss and to establish, if he can, as a matter of fact, that 
such loss was due to negligence for which the respondent State is responsible. The 
action is one of a large number now pending, claiming similar relief against the 
State, all being alike dependent for success upon the establishment of the same 
facts. In no action, however, has any attempt yet been made to establish these 
facts. The two earlier actions—Welden v. Smith (2) and Griffin v. State of South 
Australia (1)—have both been discontinued. The present appellant gives the 
reason. The facts are mainly in possession of the respondent State actually respon- 
sible for the working of the scheme. Without the assistance, unobtained in either 
action, of complete discovery from the State, the establishment of the necessary 
facts by either plaintiff was not practicable. The appellant, indeed, as the result 
of this experience now avows that no action brought to establish the liability of the 
State in this matter stands any real chance of success unless, like any other litigant 
under alleged liability in respect of trading operations, the State can be required 
to make full discovery of all documents in its possession or power relative to the 
matters in controversy. Full discovery by the State has, in other words, now 
become the immediately vital issue between the parties. The recognition by both 
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sides of its importance is a more than sufficient explanation of the persistent A 


attempts on the part of the different plaintiffs to obtain eae prabniiag< and for the 
equally determined resolve on the part of the State to withhold 1b. ; 
valk i i iscov ount of the two earlier actions 

In relation to this question of age . rier sas (oh, commenced in 1081p a 

i , here, be out of place. In Welden v. Smi »( ed ; 
her ie was a ARS Heise the respondent State, sued on its behalf re its gape 
Court, pursuant to Ordnance No. 6 of 1853. The preliminary ie a ' ee 
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Board therein has already been referred to. At a later stage Oo “ e wr ar bw 
plaintiff accepted the position that in a suit so framed no SS zt hs 
obtainable from the defendant, and, as none was offered by government, the pla é 
tiff, for lack of sufficient evidence of his own to support it, eventually on 
the action altogether. In 1924 the second action—Griffin v. State of : ou 
Australia (1)—was commenced, this time in the High Court of Australia. ‘7 
brought against the respondent State in its own name pursuant to ss. 58 ‘i 
of the Judiciary Act. In that action the State, the actual defendant, raised the 
contention that there again it could not be ordered to make any discovery to the 
plaintiff, but that contention was rejected by the High Court of Australia, and the 
respondent State was directed to make discovery, by an order special in form and 
in terms identical with that now under review. In compliance with that order the 
State filed an affidavit by which privilege was claimed for certain of the documents 
scheduled to it, and on an application by the plaintiff for production of these docu- 
ments the State’s claim of privilege in respect of them was upheld by a majority 
of the High Court, and was given effect to by its order of Oct. 29, 1925. The 
documents for which privilege was thus successfully set up included, as the then 
plaintiff believed, documents vital to the establishment of his case. iene with- 
held, proof of the necessary facts again became impracticable, and Griffin’s action, 
like Welden v. Smith (2), was discontinued before trial. 

The plaintiff Welden, and the plaintiff Griffin, were each of them original owners 
of wheat. It was desired on behalf of the general body of the claimants to test the 
question, whether the State’s liability to owners, already established in Welden v. 
Smith (2), extended to, and could be enforced by, a plaintiff with a derivative title 
only. Hence the present action, commenced on Feb. 2, 1927, in the Supreme 
Court of South Australia, in which, as already stated, the liability of the respondent 
State to the appellant suing under such a title has been established. But the 
action was brought for the further purpose of having it determined therein by the 
final decision of His Majesty in Council whether the claim of privilege upheld in 
Griffin’s action was really justifiable, and such is the question involved in the 
present appeal, which, while in effect an appeal from the majority decision of the 
High Court of Australia in Griffin’s action, is, in form, an appeal from an order of 
the Supreme Court of South Australia, made in this suit on Nov. 26, 1929, by 
which, in terms identical with the order in Griffin’s action, that court, without 
argument, has again sustained the respondent’s claim of privilege. The claim, 
thus twice upheld, is made in respect of a large number of documents, said to be 
State documents, the disclosure of which, it is alleged, would be contrary to public 
policy and the interests of the State. The real question now to be settled is 
whether this claim, without any qualification whatever, is one which in all the 
circumstances of this case ought to have been, as it has been, accepted. 

The vital importance to the plaintiff of the question has already been made 
apparent. It will be found to be hardly less important to those who, whether in 
South Australia or elsewhere, find themselves engaged in litigation with govern- 
ments in respect of what, as between individuals, would be ordinary mercantile 
transactions. That State documents are frequently absolutely privileged from 
production was, of course, not disputed by the appellant, nor was the supreme duty 
of the court to protect the privilege where it exists in any way canvassed. The 
effort of learned counsel for the appellant was to define the limits of the protection 
and to show that it did not, at least in hoe statu, extend completely to shield the 
documents now in question. It will be found convenient as an introduction to a 
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closer examination of the facts and circumstances of the present case to make some 
inquiry as to the character and quality of the privilege itself, and as to the attitude 
of the court with reference to it when its possible existence in relation to documents 
comes under judicial notice. 

First of all, it is, their Lordships think, now recognised that the privilege is a 
narrow one, most sparingly to be exercised. Taytor points out in his work on 
IivIDENCE, s. 939: 


“The principle of the rule is concern for public interest, and the rule will 
accordingly be applied no further than the attainment of that object requires.”’ 


It is, perhaps, matter for surprise that the cases illustrating the limitations upon 
a rule so circumscribed are not more numerous. But their Lordships cannot doubt 
that the explanation is to be found in the judgment of Riasy, EB ge in A.-G. v. 
Newcastle-upon-Tyne Corpn. (3), where, himself an ex-law officer, he says ({1897] 
2 Q.B. at p. 395): 


“IT know that there has always been the utmost care to give a defendant that 
discovery which the Crown would have been compelled to give if in the position 
of a subject, unless there be some plain overruling principle of public interest 
concerned which cannot be disregarded.”’ 


As the protection is claimed on the broad principle of State policy and public 
convenience, the papers protected, as might have been expected, have usually been 
public official documents of a political or administrative character. Yet the rule 
is not limited to these documents. Its foundation is that the information cannot 
be disclosed without injury to the public interests and not that the documents are 
confidential or official, which alone is no reason for their non-production: see 
Asiatic Petroleum Co., Ltd. v. Anglo-Persian Oil Co., Ltd. (4) ({1916] 1 K.B. at 
pp. 829, 830); Smith v. East India Co. (5). A contrast, very apposite in the 
present case, between State documents which are readily within the rule and other 
documents of the same State which, presumably, are outside it, is drawn in Wadeer 
v. East India Co. (6), so frequently cited from another angle. Turner, L.J., in 
the course of his judgment there, says (8 De G.M. & G. at p. 189) : 


‘“‘My learned brother has already read . . . the passages contained in the 
answers with reference to the nature of the documents now sought to be pro- 
tected. It is sufficient to say, that they are stated . . . to be political com- 
munications, which, in fulfilment of the public political duties of the Hast 
India Co. and of their several governments in India, have passed between them 
and their governments respectively, solely with a view to the good government 
of India and to the performance of a public duty. The question which has 
been suggested in the argument as to contracts between the East India Co. 
and any railway subscribers with reference to the formation of a railway has 
nothing to do with a question relating to the public government of India and 
the performance of the public duty of the company. To such a question it is 
unnecessary to refer, because it is perfectly distinguishable from that before 
the court.” 

It must not be assumed from these observations of the lord justice that docu- 
ments relating to the trading, commercial, or contractual activities of a State can 
never be claimed to be protected under this head of privilege. It is conceivable 
that even in connection with the production of such documents there may be “some 
plain overriding principle of public interest concerned which cannot be disregarded.’ 
But the cases in which this is so must, in view of the sole object of the privilege, 
and especially in time of peace, be rare indeed, and the distinction drawn by the 
lord justice remains instructive and illuminating. In view of the increasing exten- 
sion of State activities into the spheres of trading business and commerce, and of 
the claim of privilege in relation to liabilities arising therefrom now apparently 
freely put forward, his observations stand on record to remind the courts that, 
while they must duly safeguard genuine public interests they must see to it that 
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the scope of the admitted privilege is not, in such litigation, extended. Particu- 
larly must it be remembered in this connection that the fact that production of the 
documents might in the particular litigation prejudice the Crown's own case OF 
assist that of the other side is no such ‘‘plain overriding principle of public interest 
as to justify any claim of privilege. The zealous champion of Crown rights may 
frequently be tempted to take the opposite view, particularly in cases where the 
claim against the Crown seems to him to be harsh or unfair. But such an opposite 
view is without justification. In truth, the fact that the documents, if produced, 
might have any such effect upon the fortunes of the litigation is of itself a com- 
pelling reason for their production—one only to be overborne by the gravest con- 
siderations of State policy or security. As was pointed out by Lorp Buckmaster 
in delivering the judgment of this board in Esquimalt and Nanaimo frail. Co. v. 
Wilson (7) ({1920] A.C. at p. 366), Baron Arxyns’s often cited observations in 
Pawlett v. A.-G. (8) are based upon general principles, where he said: 


“The party ought in this case to be relieved against the King, because the 
King was the fountain and head of justice and equity, and it was not to be 
presumed that he would be defective in either, and it would derogate from the 
King’s honour to imagine that what is equity against a common person should 
not be equity against him.”’ 


The power of the court to call for the production of documents for which this 
privilege is claimed and to determine the validity of the claim for itself was much 
discussed in argument. The result of the discussion has been, as their Lordships 
think, to confirm the view of GrirFirus, C.J., in Marconi’s Wireless Telegraph Co., 
Ltd. v. The Commonwealth (9), where, in effect, he concludes that the court has 
in these cases always had in reserve the power to inquire into the nature of the 
document for which protection is sought, and to require some indication of the 
nature of the injury to the State which would follow its production. The existence 
of such a power is in no way out of harmony with the reason for the privilege pro- 
vided that its exercise be carefully guarded so as not to occasion to the State the 
mischief which the privilege, where it exists, is designed to guard against. In the 
time of Beatson v. Skene (10), any examination of a document would, apparently, 
have had to take place in public, and the mischief resulting from such publicity is 
the reason given by the Chief Baron for his acceptance there of the Minister’s word 
without making it. The conclusive result of the Minister’s statement is, however, 
emphasised by Lorn Duneprn in Admiralty Lords Comrs. v. Aberdeen Steam 
Trawling and Fishing Co., Ltd. (11). The existence of the power, nevertheless, is 
affirmed and its exercise encouraged in the later Scotch case of Henderson v. 
M‘Gown (12), and is confirmed, not only by judicial pronouncement, but by wide- 
spread practice, and, may it not be added, by the reason of the thing? Linptey, 
M.R., for example, in Re Joseph Hargreaves, Ltd. (13), was not prepared to set 
any limit to the power of the court to call for production of a document for which 
this privilege is claimed. The propriety of Frenp, J.’s own practice in the matter, 
as described by him in Hennessy v. Wright (14), has, pace the observations upon it 
of Isaacs, J., in Griffin’s Case (1), not been challenged, and, hitherto, it has usually 
been in cases where the State was not itself a party litigant that the difficulty has 
been suggested. Where, as in the present case, the State is not only sued as 
defendant under the authority of statute, but is in the suit bound to give discovery, 
there seems little, if any, reason why the court, in relation to this privileged class 
of its documents, should have any less power than it has to inspect a other 
privileged class of its documents, provided, of course, that such power be exercised 
so as not to destroy the protection of the privilege in any case in which it is found 
to exist. But to this matter their Lordships will return at 
judgment. 

Upon one further general question the result of the authorities is, their Lord- 
ships think, not doubtful. The court is entitled to prescribe in any par 
the manner in which the claim of privilege shall be made if the clai 
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A allowed. It may, in one case, if thus advised, accept the unsworn statement of a 
responsible Minister. It may, in another case where the circumstances seem so to 
require, call for an affidavit from him. The court did so in Kain v. Farrer (15), 
holding that it was not enough there to state in a mere formal affidavit that dis- 
covery was objected to on the ground of public policy, but that it ought to appear 
that the mind of a responsible Minister had been brought to bear on the question 

B of the expediency in the public interest of giving or refusing the information asked 
for, and Lorp CoLerinGe insisted on an afiidavit being produced from the President 
of the Board of Trade himself. In the present case their Lordships are not required 
to make upon this subject any pronouncement as to the proper practice in cases 
in which the Crown is not a party litigant and not liable to give discovery. The 
board is concerned now only with a case where the State is party litigant and 

C bound to give discovery. In such a case it seems to their Lordships clear that this 
particular privilege should normally, like any other, be claimed under the sanction 
of an oath, the oath being that of a responsible Minister of State whose mind has 
been directed to the question. Their Lordships, in saying this, do not, of course, 
mean to suggest that this requirement has come to be called for as a protection 
against imposition. Nothing of the sort. But it is required as a guarantee that 

D the statement and opinion of the Minister, which the court is asked to accept, is 
one that has not been expressed inadvisedly or lightly or as a matter of mere 
departmental routine, but is one put forward with the solemnity necessarily attach- 
ing to a sworn statement. Lastly, the privilege, the reason for it being what it is, 
can hardly be asserted in relation to documents the contents of which have already 
been published. 

E Their Lordships, with these general considerations in mind, may now proceed 
to a consideration of the claim of privilege actually set up here, reviewing at the 
same time the circumstances in which it has been put forward. 

The order for discovery in the action was made on July 29, 1929. It required 
the respondent State to discover on oath the documents which were, or had been, 
in its possession or power relating to any matters in question in the action, limited, 

F however, to documents falling within sixteen particular descriptions specified. The 
order, which in its terms is identical with that in Griffin’s action, has the appear- 
ance of being, and doubtless was, an arranged one made upon the footing that docu- 
ments of the sixteen specified descriptions were, or had been, in the possession of 
the State, and limiting the discovery to them so as to relieve the State of the im- 
possible burden in transactions so vast of an order for discovery in the usual com- 

G prehensive form. 

Six of the sixteen sets of documents so particularised are the following : 


(1) Reports of inspectors employed by the defendant relating to the wheat of the 
1916-17 harvest. 

(2) Correspondence between the defendant, including the Wheat Scheme and 

i Wheat Harvest Board, and such inspectors in respect of the said wheat. 

(7) Minutes of the Wheat Advisory Committee. 

(12) Correspondence between the manager of the Wheat Scheme and W. W. 
Hutton. 

(13) Letters from Clarence Goode, then Minister of Agriculture, to Messrs. ice A. 
Verco, E. A. Badcock, W. M. Alford, C. J. Smith, and G. G. Nicholls, written in 

To about June, 1917. 

(15) Letters from one David Kelly to the manager of the Wheat Harvest Board, 

written in or about the month of February, 1917. 


The affidavit of documents in obedience to that order was sworn on Nov. 6, 1929, 
by one William Lyle Shegog, described as the civil servant in charge on behalf of 
the Minister administering the Wheat Harvest Acts, 1915-16, of the documents 
referred to in the order. The Wheat Harvest Board itself, as the affidavit states, 
had by that time been disbanded. The affidavit then discloses in the second part 
of its first schedule a vast collection of documents by descriptions corresponding 
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with the remaining ten classes specified in the order for discovery, but making no 
reference whatever to any of the six classes just particularised. These documents 
are accounted for in the affidavit only, if at all, by documents included and referred 
to in the first part of the schedule as follows : 

‘Documents tied up in three bundles, the first marked A and numbered 
1-440 inclusive; the second marked B (1) and numbered 1—1,041 inclusive; 
and the third marked B (2) and numbered 1-411 inclusive. A letter marked C. 

Minutes contained in a book marked G.”’ 


No description of these documents is, it will be seen, there given, but Mr. Shegog, 
in the body of the affidavit, states, with reference to them, that they are 

‘State documents and consist of communications relating to a department of 
the government of the State of South Australia passing between the officers of 
the said department relating to the affairs of such department of State, and 
made by officers of State to other officers of State in the course of their official 
duty and in the course of official communications between them on matters 
of public business and relating solely to the official administration of the said 
department. I have caused the said documents to be submitted to the 
Honourable Herman Homburg, the Minister in charge of the said department, 
and he has directed me to object to produce the same,” 

by a minute which Mr. Shegog exhibits to his affidavit. That minute, a document 
of the first importance in the case, is in the following terms: 

“Re Robinson v. State of South Australia, Supreme Court, Action No. 50 
of 1927.—I have considered the documents in your custody relating to the 
affairs of the South Australian Wheat Harvest Board, such documents being 
the documents tied up in three bundles, the first marked A and numbered 
1 to 440 inclusive, the second marked B (1) and numbered 1 to 1,041 inclusive, 
and the third marked B (2) and numbered 1 to 411 inclusive; a letter marked 
C; and minutes contained in a book marked G. The said documents are State 
documents and are communications relating to a department of the government 
of the State of South Australia passing between the officers of the said depart- 
ment relating to the affairs of such department of State and made by officers 
of State to other officers of State in the course of their official duty. I direct 
you that the disclosure of the said documents (including the said minute book) 
is contrary to public policy, and that the interests of the State and of the 
public service and the public interest will be prejudiced by the production of 
the said documents, and I direct you not to produce or disclose the said docu- 
ments or the said minute book to any person or persons. The above direction 
is not based in any way upon the pecuniary or commercial interests of the said 
department or of the State of South Australia or of the plaintiff, or upon any 
desire to defeat the plaintiff's claim in the said action, but solely upon and in 
the interests of the public welfare and the public service. Dated the 25th day 
of October, 1929, H. Hompura, Attorney-General and Minister for Wheat.”’ 


With reference to this minute it must be noticed, first, that it is in terms almost 
identical, and in its effect quite identical, with the minute dated Aug. 1, 1925, 
made for the purpose of Griffin’s action by the then Minister, Mr. W. J. Denny; 
that the documents described by each Minister in terms of the vaguest generality 
are no fewer than 1,894 in number; and that each Minister has ‘‘considered’’ them 
—a word which may mean anything or nothing in relation to such a mass of papers. 
The Minister, it will be seen, does not by the memorandum commit himself in 
terms to the statement that the grounds on which the direction is given by him 
represents his own conviction or belief, while the last paragraph indicates ‘in no 
uncertain terms that, while the Minister’s direction is not based upon any such 
grounds, the pecuniary and commercial interests of his department and the State 
of South Australia and of the plaintiff may be affected by the withholding of the 
documents, and the plaintiff’s claim be thereby defeated. Their Lordships cannot 
refrain from expressing surprise that the complete insufficiency of this claim for 
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protection, as so made, has not been matter of judicial observation, either in 
Griffin’s action or in this. To their minds, as a claim for such protection this 
minute is entirely inadequate. If it may be assumed that it includes the docu- 
ments particularised as above stated and not elsewhere referred to in the affidavit, 
it should have dealt with these documents specifically and not under a vague and, 
as applied, at all events, to some of them, a most inapt description. It should 
have appeared that the Minister had not merely ‘‘considered”’ this mass of docu- 
ments, but that he had read and considered each of them. In view specially of 
the fact that the documents are primarily commercial documents, he should have 
condescended upon some explanation of the particular and far from obvious danger 
or detriment to which the State would be exposed by their production. Above all, 
and especially in view of the last paragraph of the minute, the claim was one which 
should have been put forward under the sanction of an oath by some responsible 
Minister or State official. Their Lordships do not hesitate to say that both in 
Griffin’s action and in this the claim of privilege as actually put forward should 
have been rejected as entirely inadequate. 

But the privilege has not, in their Lordships’ judgment, been lost merely by the 
insufficiency of the form in which it has been claimed. It is quite possible that 
there may be among the scheduled documents some, at least, to which the privilege 
genuinely attaches, and to throw open these documents to the inspection of the 
plaintiff, without more, would destroy the protection of the privilege. Therefore 
it would or might be contrary to the public interest to deprive the respon- 
dent State of a further opportunity of regularising its claim to protection, by 
producing as its next step an affidavit of the description already indicated. 
That the respondent State should now be given that opportunity would, on 
proper terms as to costs, have been their Lordships’ advice had it not been that 
such a course would necessarily involve further serious delay without, it may be, 
advancing any further the final solution of the question at issue. There is, more- 
over, another course open which, in the circumstances, seems to their Lordships 
to be in every way preferable, namely, to remit the case to the Supreme Court of 


F South Australia with a direction that it is a proper one for the exercise by that 


court of its power of itself inspecting the documents for which privilege is set up 
in order to see whether the claim is justified. Their Lordships have already given 
reasons for their conclusion that the court is possessed of such a power. In the 
case of the Supreme Court, under the South Australian Rules of Court Order 31, 
r. 14 (2), the power is conferred in terms express. The order, which is in the same 
form as Order 31, r. 194 (2) of the Rules of the English Supreme Court, is to the 
effect that where on an application for an order for inspection, privilege is claimed 
for any document, it shall be lawful for the court or a judge to inspect the docu- 
ment for the purpose of deciding as to the validity of the claim. Their Lordships 
see no reason why the particular privilege now in question should be excluded from 
the connotation of the word as there used. They see no reason why in South 
Australia any more than in England the word should be construed in a narrow 
sense—and, as to England, see Hhrmann v. Ehrmann (16). Documents in respect 
of which such privilege was claimed were inspected by Scrurron, J., in Asiatic 
Petroleum Co., Ltd. v. Anglo-Persian Oil Co., Ltd. (4)—it has been suggested that 
the inspection was there made by consent, but their Lordships find no warrant in 
the report for that conclusion. There is a precedent for it in Queensland to which 
their Lordships will later refer, and with reference to the whole matter they are 
much impressed by the observations of Srarxe, J., in his dissenting judgment in 
Griffin's Case (1), in the course of which he says, speaking of the papers now again 
in question (36 C.L.R. at p. 402): 


‘No one has suggested that the interests of the public are such that a judge 
ought not to see the documents.” 


The exercise of the power in the present case is especially appropriate seeing that 
the documents have come into existence with reference to the commercial activities 
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of the State, and that they are the documents of a department of State which has 
now been disbanded, and their Lordships recall the passage already cited from the 
judgment of Turner, L.J., in Wadeer v. Hast India Co. (6), and the speech of 
Lorp SHaw or DunrerMLine in Food Controller v. Cork (17) ({1923] A.C. at p. 668). 

In these circumstances it only remains to consider whether the circumstances 
here are such that the power should now be exercised. Their Lordships feel satis- 
fied that its exercise is called for. They need only in justification refer, out of all 
the documents, to the reports of the inspectors under the scheme, the first docu- 
ments specified in the order for discovery. These reports have not been discovered 
by the respondent. If they are not excluded from the affidavit altogether, they are 
included among the documents for which privilege is claimed. It cannot be 
doubted that they were at one time in the possession of the respondent State; that 
they remain in its custody or power cannot, their Lordships think, be open to 
serious question when regard is had to the references made to them in documents 
which are disclosed, and to the letter of July 5, 1924, from the solicitors for the 
nominal defendant in Welden v. Smith (2)—being the solicitors for the State in 
this action to the solicitors for the plaintiff in that action, being the solicitors for 
the appellant. The letter is to be found in the record and seems to their Lord- 
ships, unexplained, to be conclusive on this point. Now these reports are not only 
relevant to the issue between the parties: they are vital to the plaintiff’s case. 
With reference to them Starke, J., says in his judgment, already quoted from 
(86 C.L.R. at p. 402): 


‘“‘None of these reports has been produced for inspection and all are obviously 
covered by the objection that their production and inspection would be preju- 
dicial to the public interest. In the face of the relationship of the government 
to the owners of the wheat delivered to it, and the correspondence which the 
government has produced, the Minister’s statement is to me quite inexplicable. 
I am not prepared to say that the statement is wrong, but I strongly suspect 
that he has misconceived the position.”’ 


That also is the present state of mind of their Lordships, and it appears to them 
that with regard to all the documents the real position will best be ascertained by 
the exercise by the court of the powers conferred upon it by the order already 
stated. 

There is for this course what seems to the Board to be in principle a satisfactory 
precedent in Queensland in Queensland Pine Co., Ltd. v. Commonwealth of 
Australia (18), where, notwithstanding a certificate from the Minister of State of 
the Commonwealth claiming protection for documents—on this occasion in terms 
direct and unambiguous—the learned judge at the trial inspected them, and having 
done so expressed the opinion that the facts discoverable by inspection would not 
be detrimental or prejudicial to the public welfare, and he ordered that inspec- 
tion of all the documents should be given to the plaintiff. The jurisdiction 
was there exercised at the trial; their Lordships see no reason why it should not, 
equally safely, be exercised on interlocutory application. Their Lordships need 
hardly add that the judge in giving his decision as to any document will be careful 
to safeguard the interest of the State, and will not in any case of doubt resolve 
the doubt against the State without further inquiry from the Minister. Their 
Lordships accordingly will humbly advise His Majesty to discharge the order 
appealed from and to remit the case to the Supreme Court of South Australia with 
a direction that it is one proper for the exercise of the court’s power of inspecting 
the documents for which privilege is claimed in order to determine whether the 
facts discoverable by their production would be prejudicial or detrimental to the 
public welfare in any justifiable sense. The appellant will have the costs of this 
appeal. The costs below of both parties will be costs in the action. 


= Case remitted. 
Solicitors : Blyth, Dutton, Hartley & Blyth; Sutton, Om manney & Oliver. 


[Reported by E. J, M, Cuaruiy, Eso., Barrister-at-Law. ] 
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MINISTER OF HEALTH v. REGEM. Ex parte YAFFE 


[House or Lorps (Lord Dunedin, Lord Warrington, Lord Tomlin, Lord Thanker- 
ton and Lord Russell), February 16, 17, 19, 20, March 23, 1931] 


[Reported [1931] A.C. 494; 100 L.J.K.B. 306; 47 T.L.R. B87: 
75 Sol. Jo. 282; 145 L.T. 98; 95 J.P. 125; 29 L.G.R. 305] 


Statute —Construction— Delegated legislation—Limited power conferred on 
Minister—Discretionary power—Right of court to consider validity of exer- 
cise of power. 

The true principle of construction where Parliament has delegated its legis- 

(} lative function to a Minister, but has retained no specific control over the 
exercise of the function by the Minister, such as a condition that an order by 
the Minister should be laid before Parliament and might be annulled by a 
resolution of either House within a limited period, is that the delegation confers 
only a limited power on the Minister, and, unless Parliament expressly excludes 
the jurisdiction of the court, the court has the right and duty to decide whether 

p the Minister has acted within the limits of his delegated power. Where, how- 
ever, the power delegated to the Minister is a discretionary power, the exercise 
of that power within the limits of the discretion will not be open to challenge 
in a court of law. 

By s. 40 (5) of the Housing Act, 1925, an order made by the Minister of 
Health confirming an improvement scheme put forward by a local authority 

R shall have effect as if enacted in this Act.” 

Held: these words did not operate to render a defect in a scheme curable by 
confirmation of the scheme by the Minister, nor to exclude the jurisdiction of 
the court to inquire whether the scheme complied with the requirements of 
the Act. 

Per Lorp Dunepin: Where a scheme conflicts with the Act it must give way 

fF tothe Act. Mere confirmation will not save it. 

Chartered Institute of Patent Agents v. Lockwood (1), [1894] A.C. 347, 
distinguished. 


B 


Notes. The Housing Act, 1925, was repealed by the Housing Act, 1936, but 

this abbreviated report of the case is given because of their Lordships’ observations 
+ on the subject of delegated legislation. 

Considered: R. v. Webster, Ex parte Marshall (1931), 95 J.P. 226. Referred to: 
R. v. L.C.C., Ex parte Entertainments Protection Association, Ltd. (1931), 144 
L.T. 464; Re Bowman, South Shields (Thames Street) Clearance Order, 1931, 
[1932] All E.R.Rep. 257; R. v. Minister of Health, Ex parte Purfleet Urban 
District Council (1934), 104 L.J.K.B. 18; R. v. West Midland Traffic Area Licens- 
ing Authority, Ex parte Great Western Rail Co., [1935] 1 K.B. 449; Robinson v. 
Minister of Town and Country Planning, [1947] 1 All E.R. 851. 

As to delegated legislation, see 31 Hauspury’s Srarures (2nd Edn.) 467-470; 
and for cases see 42 Dicest 782-784. 


Cases referred to: . 

(1) Chartered Institute of Patent Agents v. Lockwood, [1894] A.C. 347; 63 
Pode 471 s-T 205,. EG. 

(2) R. v. Minister of Health, Ex parte Davis, [1929] 1 K.B. 619; 98 LJ.K.B. 
636; 141 L.T. 6; 93 J.P. 49; 45 T.L.R. 345; 27 L.G.R. 677, C.A.; Digest 
Supp. e 

(83) Glasgow Insurance Committee v. Scottish Insurance Comrs., 1915 8.C. 504; 
52 Sc.L.B. 378; 1915 18.L.T. 217; 42 Digest 783, *2126, 1. ; 

(4) R. v. Electricity Comrs., Ex parte London Electricity Joint Committee Co. 
(1920), Ltd., [1924] 1 K.B. 171; 93 L.J.K.B. 390; 130 L.T. 164; 88 J.P. 
13; 39 T.L.R. 715; 68 Sol. Jo. 188; 21 L.G.R. 719, C.A.; Digest Supp. 
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Appeal from an order of the Court of Appeal (Scrurron, Greer and Sesser, 
L.JJ.). 

By s. 40 (5) of the Housing Act, 1925: 

“The order of the Minister [confirming an improvement or reconstruction 

scheme] when made, shall have effect as if enacted in this act.”’ 


The Minister of Health by an order confirmed an improvement scheme affecting 
an area in which was included property belonging to the respondent, Abraham 
Yaffé, which scheme was said to have been made under the Act, but with sub- 
stantial modifications. It was admitted that if the scheme had been originally 
drawn in the form in which it was confirmed, no complaint could have been made 
that it was not in accordance with the Act. It was also admitted that the scheme 
as sent to the Minister by a local authority for confirmation was then void and of 
no effect, as it contained a clause giving the local authority power to use or dispose 
of any land compulsorily acquired under the scheme and not used for the erection 
of working-class dwellings in any way that the local authority might think fit, and 
that, accordingly, a writ of prohibition might have issued in respect thereof before 
the confirmation of the scheme as modified by the Minister of Health: see R. v. 
Minister of Health, Ex parte Davis (2). 

The Court of Appeal held, reversing the decision of the Divisional Court, that, 
as the order made by the Minister did not comply with the conditions prescribed 
by the Act, it was not an order which could have statutory effect within the mean- 
ing of s. 40 (5). The Minister appealed. 


The Attorney-General (Sir William Jowitt, K.C.), the Solicitor-General (Sir 
Stafford Cripps, K.C.) and W. Bowstead for the Minister. 

Sir Leslie Scott, K.C., H. A. Hill and T. Worthington Naylor for the respondent. 

Cyril Radcliffe for the Liverpool Corporation. 


The House took time for consideration. 


March 23. LORD DUNEDIN.—This is an appeal from a judgment of the Court 
of Appeal, which reversed a judgment of the Divisional Court and quashed in 
certiorari proceedings an order made by the Minister of Health, the appellant 
before your Lordships, confirming a scheme promulgated by the local authority of 
Liverpool under Part II of the Housing Act, 1925, for the improvement of a certain 
area in that city. 

[His Lordship read s. 35 (1), s. 36 (1), s. 38 (1), s. 39, s. 40, and s. 46 (1) of 
the Act of 1925, and continued :] I will now briefly state the course of the ease in 
the courts below. The certiorari proceedings were put in motion by one Abraham 
Yaffé, the proprietor of a house situate in the improvement area, which, in the plan 
embodied in the scheme, was coloured pink, which meant that the buildings were 
considered insanitary, and that he would be paid only for the site value. The 
ground of his complaint was, shortly, that there was not a scheme put forward in 
conformity with the requirements of the Act, and that consequently the Minister 
had nothing to confirm. Further, it was said that when he did confir 
modifications, what was put before him there still was no scheme which conformed 
to the Act, so that the so-called confirmation of the Minister was ultra vires, null 
and ought to be quashed. The answer which was made by the Minister and the 
local authority was two-fold. In the first place, they said that the scheme, such 
as it was, having been confirmed by the Minister, his order by virtue of s 40 (5) 
had the position of an Act of Parliament and could not be inquired into by th 
judges in certiorari proceedings. In the second place, it was said, not origin ily 
in the first court, but in the Court of Appeal (a) that the scheme ae sood peal : : 
before the Minister, and (b) that, if there was any blot in it Said Sak h aie 
cured by the order of the Minister, so that the scheme, as left his Sain a 
good and in conformity with the Act. Before the Divisional Court it om held by 
a majority that the first argument was good, that the order cohen 
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A go into the second point, because at that time the Attorney-General admitted that 
the scheme, as presented, was bad. When the case came before the Court of 
Appeal, the Attorney-General withdrew that admission, but of course still main- 
tained his first point. On the first point the Court of Appeal reversed the judgment 
of the Divisional Court, and on the second point they held that the case was prac- 

B re ruled by R. v. Minister of Health, Ex parte Davis (2), and held the scheme 

ad. 

The first question, and it is a very important and far-reaching one, is, therefore, 
as to the effect of s. 40 (5). Has it the effect of preventing any inquiry by way of 
certiorari proceedings as to an order made by the Minister? It is evident that it 
is inconceivable that the protection should extend without limit. If the Minister 
went out of his province altogether, if, for example, he proposed to confirm a 

C scheme which said that all the proprietors in a scheduled area should make a 
per capita contribution of £5 to the municipal authority to be applied by them for 
the building of a hall, it is repugnant to common sense that the order would be 
protected, although, if there were an Act of Parliament to that effect, it could not 
be touched. Now, the high-water mark of inviolability of a confirmed order is to 
be found in a case in this House which necessarily binds your Lordships. It is 

D Chartered Institute of Patent Agents v. Lockwood (1). That case arose under the 
Patents, Designs, and Trade Marks Act, 1883 (46 & 47 Vict., c. 57). By that Act 
the Board of Trade was empowered to pass such general rules as they thought 
expedient for the purposes of the Act. Such rules were ‘“‘subject as hereinafter 
mentioned [s. 101 (3)] to be of the same effect as if they were contained in the 
Act,’’ and were to be judicially noticed. What was ‘‘hereinafter mentioned’ was 

E that the rules were to be laid before Parliament for forty days, and if, within forty 
days, either House disapproved of any rule, it was to be of no effect, s. 101 (4), (5). 
The Board of Trade made rules as to the register of patent agents, which were laid 
before Parliament for forty days and were not objected to. The rules provided 
that an annual subscription should be paid by all registered patent agents, and 
prescribed a penalty for anyone calling himself a patent agent who was not on the 

F register. The respondent in the case, who was duly registered, refused to pay the 
subscription and was taken off the register. He continued to practise and call 
himself a patent agent. The Institute of Patent Agents raised an action for a 
declaration and an injunction. In defence, the respondent pleaded that the rule 
was ultra vires of the Board of Trade. The House of Lords held that the provision 
as to the rules being of like effect as if they had been enacted in the Act precluded 

G inquiry whether the rules were ultra vires or not. 

There is an obvious distinction between that case and this, because there Parlia- 
ment itself was in control of the rules for forty days after they were passed and 
could have annulled them if motion had been made to that effect, whereas here 
there is no Parliamentary manner of dealing with the confirmation of the scheme 
by the Minister of Health. Yet, I do not think that that distinction, obvious as 

H it is, would avail to prevent the sanction given from being an untouchable sanction. 
I think the real clue to the solution of the problem is to be found in the opinion 
of Lorp Herscuett, L.C., who says this ({1894] A.C. at p. 360) : 


“No doubt there might be some conflict between a rule and a provision of the 
Act. Well, there is a conflict sometimes between two sections to be found in 
J the same Act. You have to try and reconcile them as best you may. Tf you 
cannot, you have to determine which is the leading provision and which the 
subordinate provision, and which must give way to the other. That would be 
so with regard to the enactment and with regard to rules which are to be 
treated as if within the enactment. In that case probably the enactment itself 
would be treated as the governing consideration and the rule as subordinate 


tra eb cea 


What that comes to is this. The confirmation makes the scheme speak as if it 
was contained in an Act of Parliament, but the Act of Parliament in which it is 
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contained is the Act which provides for the framing of the scheme, not a subsequent A 


Act. If, therefore, the scheme, as made, conflicts with the Act, it will have to 
give way to the Act. The mere confirmation will not save it. It would be other- 
wise if the scheme had been per se embodied in a subsequent Act, for then the 
maxim to be applied would have been posteriora derogant prioribus. But, as it is, 
if one can find that the scheme is inconsistent with the provisions of the Act which 
authorises the scheme, the scheme will be bad, and that only can be gone into by 
way of proceedings in certiorari. I doubt if prohibition will ever be found to be 
an appropriate remedy, but I will say more as to this subsequently. In the mean- 
time, I wish only to say that I think the Court of Appeal was right in refusing to 
decide the case on the ground taken by the Divisional Court. 

[His Lordship examined the form of the scheme and the objections made to it, 
and continued :] It is clearly my opinion that, if the Minister finds a good scheme 
disfigured by a blot upon it which would make it possible to call the legality of the 
scheme in question, he is absolutely entitled to remove that blot. That, upon the 
supposition that this clause was a blot, he has done. 

This brings me to discuss what I have said I would revert to—the appropriateness 
of procedure by prohibition. I do not go the length of saying that prohibition can 
never be employed. I think in Davis’s Case (2) it was rightly employed, because 
there was there no scheme at all, and the Minister can only confirm a scheme: he 
cannot make one. But in the present case prohibition would, in my view, have 
been quite inappropriate because, if successful, it would have prevented the 
Minister from doing what I have already said I think he could legitimately do. It 
is also worthy of notice that one reason often repeated by the learned judges in 
Davis's Case (2) for sanctioning prohibition was that, if prohibition was not granted, 
the matter became irremediable because the confirming order had the effect of an 
Act of Parliament, and, therefore, could not be attacked. In other words, proceed- 
ings by way of certiorari were impossible. But that, in the light of the former 
part of this judgment, in which I am aware that all your Lordships agree, is not 
the case. 

On the whole matter I have, therefore, come to the conclusion that the scheme, 
as confirmed, is a good scheme, and that this appeal should be allowed, and that the 
judgment of the Divisional Court, although on very different grounds, should be 
restored. I confess that I am glad to be able to reach this result. I should have 
been very sorry had I felt it necessary to frustrate the scheme and allow the con- 
tinuance of the insanitary area for a longer period upon what at most was no more 


3] 


than a technical objection. The appellant must have his costs, but I think only G 


one set of costs in this House and in the Court of Appeal. 


LORD WARRINGTON.—By an order of the Court of Appeal that court ordered 
that a writ of certiorari should issue directing the appellant to remove into the 
court to be quashed an order made by the appellant and dated Nov. 23, 1928, con- 
firming a scheme known as the Liverpool (Queen Anne Street) Improvement 
Scheme, 1928, as modified and set out in such order. The order of the Minister 
purported to be made under s. 40 of the Housing Act, 1925. That section provides 
—sub-s. (5)—that the order of the Minister, when made, shall have effect as if 


enacted in the Act. It was contended before the King’s Bench Division, and the 
contention was accepted and acted on 
validity of such an order, 


, the order was 
of certain statutory con- 

In the Court of Appeal and in this 
mission made by him in the King’s 
eme, and it was not seriously denied 
ulfilled, the Minister would have no 
question as to the fulfilment of such 

I think it is quite clear that to this 
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A extent the validity of the order is open to question. On this point the case which 
gave some trouble to the courts below was Chartered Institute of Patent Agents v. 
Lockwood (1). In that case the Board of Trade had power to make ‘“‘such general 
rules as are in the opinion of the Board required for giving effect to this section’ — 
namely, a section providing for the registration of patent agents—and such rules 
were to be of the same effect as if they were contained in a previous Act relating to 

B the registration of trade marks and to be judicially noticed. It was held that the 
validity of a rule imposing fees on registration could not be questioned. But this 
was on the footing that the rules were within the statutory authority as being rules 
which the Board of Trade thought reasonable and necessary for giving effect to the 
section in question: see per Lorp Herscueny, L.C. ([1894] A.C. at p. 356). But 
the same learned Lord points out ([1894] A.C. at p. 360) that there is a difference 

C between a rule and a statute inasmuch as 


“‘you may canvass a rule and determine whether or not it was within the 
power of those who made it; you cannot canvass in that way the provisions of 
an Act of Parliament.’’ 


Lorp Watson also, while coming to the conclusion that the validity of the rules 
D could not be questioned, did so on the assumption that they were made in pursuance 
of the section in question. So far, therefore, from being an authority against the 
proposition stated above, it is in favour of it; and I, therefore, proceed to consider 
whether the conditions giving authority to the Minister were in this case fulfilled. 
[His Lordship referred to the scheme, and said that, in his opinion, there was 
submitted to the Minister a sufficient improvement scheme, and that the other 
E conditions the fulfilment of which was necessary to give him authority to make the 
order were fulfilled, and, accordingly, that the validity of the scheme could not be 
questioned. The result was that the order of the Court of Appeal must be dis- 
charged and that of the Divisional Court restored. His Lordship added:] R. v. 
Minister of Health, Ex parte Davis (2) proceeded on the footing that no scheme 
within the Act had been presented to the Minister, and he, therefore, had no 
authority to make an order. In the present case there was, in my opinion, such a 
FB scheme, and consequently that case is not in point. That being so, I prefer to 
express no opinion on the question whether that case was rightly decided. The 
point has not been argued, and, so far as I am concerned, I prefer to leave it open. 


LORD TOMLIN.—The first question for consideration is whether by reason of 

s. 40 (5) of the Housing Act, 1925, your Lordships are precluded from inquiring 

G into the validity of the order made by the appellant on Nov. 23, 1928. Upon this 
matter I entertain no doubt. The appellant's jurisdiction to make an order is under 
the Act strictly conditioned and it is only when what is done falls within the limits 
of the conditions imposed that the order receives the force conferred by the sub- 
section in question. When the legislature seeks to produce a broader result other 
language is employed, as is well illustrated by the phraseology of cl. 2 of Sched. III 

#7 to the Act of 1925. This view does not deprive the subsection of effect. Without 
the subsection the legal operation of the Minister's order would remain undefined. 
Nor is there, in my judgment, anything in the decision of your Lordships’ House 
in Chartered Institute of Patent Agents v. Lockwood (1) to preclude your Lordships 
from attributing to the subsection the meaning which I have indicated. It is, 
therefore, in my opinion, permissible and necessary to consider the following further 

J questions, namely (i) whether the conditions founding the appellant’s jurisdiction 
were fulfilled in the present case, and (ii) whether the order made by the appellant 
is in relation to its contents intra vires. ; 

[His Lordship referred to the scheme and the Act of 1925 and continued :] 
There is no ground for supporting the contention that no improvement scheme 
within the meaning of the Act was presented to the appellant. In the pout below 
the case appears to have been regarded, in relation to the point that I have 
just considered, as on all fours with the Derby case, R. v. Minister of Health, Ex 

In that case, so far as I understand the facts, there was no 





parte Davis (2). 
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proposal at all for the rearrangement and reconstruction of the streets and houses 
within the area or any of such streets or houses. Upon the view which I take of 
the facts of the present case, the position differs toto cwlo from that in the Derby 
case, the consideration of which, therefore, is not called for here. There remains 
the question whether the scheme confirmed by the appellant, in view of its contents, 
is itself open to objection. The scheme confirmed is free of the objectional clauses. 
It was but faintly argued by the respondent that the scheme as confirmed was in 
respect of its terms impeachable, and I am unable to find any ground for so holding. 
The appeal succeeds, the order of the Court of Appeal should be reversed, and the 
order of the King’s Bench Division discharging the order nisi should be restored. 


LORD THANKERTON.— In this case, as in similar cases that have come before 
the courts, Parliament has delegated its legislative function to a Minister of the 
Crown, but in this case Parliament has retained no specific control over the exercise 
of the function by the Minister, such as a condition that the order should be laid 
before Parliament and might be annulled by a resolution of either House within a 
limited period. In my opinion, the true principle of construction of such delegation 
by Parliament of its legislative function is that it confers only a limited power on 
the Minister, and that, unless Parliament expressly excludes the jurisdiction of the 
court, the court has the right and duty to decide whether the Minister has acted 
within the limits of his delegated power. An illustration of such an express 
exclusion of the jurisdiction of the court is found in the provisions for the com- 
pulsory acquisition of land for the purposes of Part III of the Act, which are 
contained in the third schedule. Paragraph 2 of that schedule is as follows: 


‘“‘An order under this schedule shall be of no force unless and until it is 
confirmed by the Minister, and the Minister may confirm the order either 
without modification or subject to such modifications as he thinks fit, and an 
order when so confirmed shall, save as otherwise expressly provided by this 
schedule, become final and have effect as if enacted in this Act; and the con- 
firmation by the Minister shall be conclusive evidence that the requirements 
of this Act have been complied with, and that the order has been duly made 
and is within the powers of this Act.” 


In the absence of such an express exclusion of the jurisdiction of the court it 
seems clear to me that the Minister is not entitled to exercise the legislative power 
of making a confirmation order under s. 40 unless and until both he and the local 
authority have complied with the procedure which the Act prescribes as preliminary 
to the making of such an order, and which includes the making of a scheme by the 
local authority, compliance by them with the provisions of ss. 35, 88, and 40 (1) 
and (2), and compliance by the Minister with the provisions of s. 40 (3) as to a 
local inquiry, and that the court is entitled to see that the statutory procedure has 
been complied with so as to entitle the Minister to make a confirmation order. 
The question, what are the minimum essentials of the scheme which the local 
authorities are directed to make by s. 35, is a matter of statutory construction, 
which is clearly within the province of the court. Where, however, the power 
delegated to the Minister is a discretionary power, the exercise of that power 
within the limits of the discretion will not be open to challenge in a court of law. 
The power of modification conferred on the Minister in the present case is an 
example of such a discretionary power. 

The expressions of judicial opinion in Chartered Institute of Patent Agents v. 
Lockwood (1) confirm the above principle. The decision in this House was that 
the action of declarator and interdict was incompetent, the only remedy being by 
way of summary prosecution and, ag is pointed out by both Lorp Herscuent and 
Lorp Warson, the views expressed by them as to the validity of the Board of Trade 
rules and the right of the court to review the matter were not essential to the 
decision of the case. The power delegated to the Board of Trade was to make from 
time to time ‘‘such general rules as are in the opinion of the Board required for 
giving effect to this section”’: Patents, Designs and Trade Marks Act, 1888, s. 1 (2), 
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and the dicta of Lorp Herscuett and Lorp Watson as to the exclusion of the 
jurisdiction of the court by a clause similar to the present one are restricted to rules 
made in pursuance of the above power, which left the decision of what was 
expedient to the sole decision of the Board of Trade. Lorn Warson says ([1894] 
A.C. at p. 364): 


“Now, it appears to me that the whole scheme was left to the discretion of 
the Board of Trade; and it is impossible for me to say that, looking to those 
regulations, the Board of Trade have in any measure exceeded that discretion. 
It was by their opinion, not by any judicial opinion, that the matter was to be 
determined. The legislature retained so far a check that it required that the 
regulations which they framed should be laid upon the table of both Houses; 
and, of course, these regulations could have been annulled by an unfavourable 
resolution upon a motion made in either House. But what is to be the effect 
if no such motion be made or carried, or if a motion hostile to the scheme be 
made in both Houses and rejected by both? The statute makes no difference 
between these cases. The views expressed by the learned judges in the court 
below, so far as I understand them, would in the latter case make it competent 
for the court to inquire at its own hand whether or not the Board had kept 
within the statute although the legislature had declined to interfere. But I 
think that all doubt upon that subject is entirely removed by the terms of 
s. 101 [of the Patents, Designs, and Trade Marks Act, 1883], which for all 
practical purposes is incorporated with s. 1 of the later Act. ‘Any rules made 
in pursuance of this section,’ in applying the earlier statute to the later, must 
be read as, ‘Any rules made in pursuance of s. 1 (2) of the Act of 1888’; and 
assuming that the regulations before us were made by the Board of Trade in 
pursuance of s. 1 (2) of the Act of 1888, then in that case these words apply: 
‘shall be of the same effect as if they were contained in this Act, and shall be 
judicially noticed.’ My Lords, in regard to those words which I have just read, 
I do not think I can express my opinion more clearly than by saying that I 
think they mean exactly what they say. Such rules are to be as effectual as 
if they were part of the statute itself.’’ 


Glasgow Insurance Committee v. Scottish Insurance Comrs. (3) was the case of 
a discretionary power given to the statutory commissioners by the National Insur- 
ance Act, 1911, s. 65, to make regulations for the purpose of carrying into effect 
Part I of the Act. In that case, as also in Lockwood’s Case (1), the statute pro- 
vided that the regulations should at once have effect, but should be laid before 
Parliament, and be liable to be annulled by an unfavourable resolution of either 
House, and’ the decision which followed the opinions in Lockwood’s Case (1) was 
also partly based on this retention of Parliamentary control, which is not present 
in the present case. The Lord President (Lorp Srratuctype), after stating that 
the regulations, when issued, have exactly the same effect as if they had been 
passed by Parliament, adds (1915 8.C. at p. 510): 
“Obviously that would not be so if the regulations related to any other topic 
than the health insurance part of the National Insurance Act. If, for example, 
the regulations related to the unemployment part of the Act, then they would 
not have statutory force and we should have power at once to set them aside. 
But if they relate exclusively to the health insurance part of the Act, then 
they have statutory force, and we have no power to intervene.” 


R. v. Electricity Comrs. (4) does not touch the present point, for it related to 
the statutory powers and duties of the Commissioners in preparing a scheme at a 
stage prior to confirmation by the Minister and, in that case, by Parliament also, 
and there was no provision giving statutory effect to the scheme as prepared by 
the Commissioners. In the Derby case—R. v. Minister of Health, Ez parte Davis 
(2)—the jurisdiction of the court was not challenged; the local authority had pre- 
sented to the Minister for confirmation what purported to be a scheme under 
Part II of the Housing Act, 1925, and the Minister was prohibited from proceeding 
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to confirm it on the ground that it did not contain the statutory essentials of such 
a scheme. Some of the learned judges in the case expressed the view that certiorari 
could not have issued after confirmation by the Minister, but I agree with the 
opinion of Stesser, L.J., in the present case when he says ({1930] 2 K.B. at 
pete): 
“T find it difficult to understand how, if the Minister may be restrained from 
confirming the order on the ground that he has no power so to confirm, it can 
be said that certiorari will not lie where a confirmation, admittedly invalid, 
has been made. Such a proposition can only be supported by saying that the 
confirmation has made the order unchallengeably a part of an Act of Parliament 
and, for the reasons I have indicated, I cannot think that when a confirmation 
is a nullity it can be protected in this way.”’ 


I am, therefore, of opinion that the court has jurisdiction in the present case to 
consider and decide whether the statutory formalities have been complied with 
and whether the scheme contains the minimum statutory essentials. 


LORD RUSSELL OF KILLOWEN held that no scheme within the meaning of 
the Act had been submitted to the Minister. 


Appeal allowed. 


Solicitors: Solicitor to the Ministry of Health; Few & Co., for W. J. Shield, 
Liverpool; F. Venn & Co., for Town Clerk, Liverpool. 


[Reported by BE. J. M. Cuaprin, Esq., Barrister-at-Law.] 


CALICO PRINTERS’ ASSOCIATION v. BARCLAYS BANK AND 
THE ANGLO-PALESTINE CO., LTD. 


[Court or Appran (Scrutton, Greer and Slesser, L.JJ.), January 28, 29, 1931] 
[Reported 145 L.T. 51; 86 Com. Cas. 197] 


Contract—Exception clause—‘‘Collection . . . undertaken .. . only on under- 
standing that no liability whatever attaches’’—Exclusion of liability for 
negligence. 

Where there are words of exception in a contract which are not so clear as 
to make it certain that they include negligence the court will hold that their 
effect must be confined to some other obligation than the obligation to exercise 
reasonable care. If there is, as in the case of common carriers, a liability to 
which the exception can apply, it will not include exception from liability for 
negligence. Where there is nothing to which it can apply except the obliga- 
tion to take reasonable care, effect must be given to the exception and liability 
must be excluded. Effect must be given to an exception just as much as to the 
body of a contract unless they are clearly contradictory of one another, in which 
case the probability is that the exception would be regarded as repugnant and 
struck out of the contract altogether. 

The plaintiffs, who were financially interested in goods to be shipped to 
Beyrout, employed the defendants, B. Bank, who, in turn, employed sub- 
agents to collect the proceeds. The plaintiffs completed a form provided by 
the bank in which it was stated: ‘‘We beg to hand you herewith the under- 
mentioned bills for collection, subject to the deduction of commission and 
expenses and to the condition mentioned.”” That condition was: ‘‘Collections 
are undertaken at depositor’s risk only on the understanding that no liability 
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whatever attaches to the bank in connection therewith or with the storage and 
insurance of the relative goods.’’ In the margin of the document under the 
heading ‘‘Instructions’’ was the following: ‘‘Documents to be surrendered 
against payment; if goods are not taken up, please do your best on our behalf 
to warehouse and insure them against fire.’’ This document was received by 
the bank, who passed the shipping documents to the sub-agents, merely saying : 
“Tf refused, warehouse and insure goods.’’ Goods to which the bills related 
were destroyed by fire at the Customs House, Beyrout, when uninsured. In 
an action in which the plaintiffs alleged that the loss was due to negligence on 
the part of the bank and/or their sub-agents in omitting to insure the goods, 
contending that the exceptions clause must be disregarded as being repugnant 
to the contractual duty undertaken by the bank to do their best to warehouse 
and insure the goods against fire, 

Held: in construing the exception clause, the court (i) must have regard to 
the document in its entirety, and (ii) must consider what would be the liability 
of the bank if there were no clause exempting them from liability; in the 
present case the obligation of the bank in the absence of an exceptions clause 
would have been to use due care regarding the storage and insurance of the 
goods; the words used in the exemption clause were wide enough to cover 
negligence arising from failure to fulfil that obligation; and, therefore, the 
bank were not liable. 


Notes. Referred to: Kahler v. Midland Bank, Ltd., [1948] 1 All E.R. 811. 
As to conditions in contracts, see 8 Hauspury’s Laws (8rd Edn.) 194 et seq.; 
and for cases see 12 Dicrsr (Repl.) 466 et seq. 
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Appeal from a decision of Wricur, J., in an action in the Commercial List. 

The plaintiffs claimed damages against Barclays Bank, Ltd., and the Anglo- 
Palestine Bank, the first and second defendants respectively, or against either of 
them in the alternative, for damages for failure to insure certain goods, their 


[ property, which were destroyed by fire while in the Customs at Beyrout on May 23, 


1927. The plaintiffs had dealt for some years with a merchant in Manchester 
called Ydlibi, trading as Namani and Ydlibi, who had an allied house or corres- 
pondent in Beyrout called Azaat Ydlibi, and was in the habit of consigning to that 
firm parcels of goods coming from the plaintiffs. Ydlibi was a customer of Barclays 
Bank at their Cross Street, Manchester, branch. Some years previously Ydlibi 
had received finance from the bank, who had made advances against shipping 
documents and collected the proceeds at Beyrout. Later, when the bank withdrew 
these facilities from Ydlibi, he obtained credit from the plaintiffs, who held the 
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documents and were financed by the bank as Ydlibi had been. During the relevant 
period the bank received the documents from the plaintifis as agents for collection 
on the instructions of the plaintiffs, making no advances, but crediting the plain- 
tiffs with the proceeds when remitted from Beyrout. In this way the shipments 
were financed by the plaintiffs, who remained owners of the goods till the buyers at 
Beyrout took delivery. Barclays Bank had no branch at Beyrout, but in the 
transactions in question they employed as the local bank at Beyrout the defendants, 
the Anglo-Palestine Bank. This bank was not their usual correspondent at Bey- 
rout, but was specially nominated for the purpose of this business by the plaintiffs 
at the request of Ydlibi. Both the plaintiffs and Barclays had been satisfied before 
accepting the name of the Anglo-Palestine Bank as to the standing of that bank 
by inquiries made and reports obtained some time before. 

The parcels in question in the present case were twenty-eight in number and 
had been received into the Customs House at Beyrout at various dates before the 
fire took place, the longest period being nine months, the shortest about five weeks, 
and the majority of the parcels haying lain there for two or three months. For 
each parcel there was a set of documents identical in character. The usual ship- 


ping documents were prepared, a bill of lading to the order of the shipper, Ydlibi, — 


a certificate of insurance, an invoice for Ydlibi to Azaat Ydlibi, and a sight draft 
for the proper amount drawn by Ydlibi on A. Ydlibi. Ydlibi filled up a printed 
form which was used by Barclays, signing it as ‘‘Namani and Ydlibi,’’ and handed 
it to Barclays with the note: ‘‘To the order of Messrs. the C.P.A., iid.” thats 
the plaintiffs. The plaintiffs filled up an identical form and signed it and handed 
it to Barclays with the documents; that latter form had on it a note by a rubber 
stamp, which indicated that the correspondent bank at Beyrout was to be the 
defendants, the Anglo-Palestine Bank, in accordance with the practice described. 
The form, when filled up and signed, constituted an instruction or request addressed 
to Barclays to collect the bills specified, setting out the name of the drawee, 
amount, tenor, and documents. It was accompanied by the usual shipping docu- 
ments which have been enumerated. The tenor was as follows—a document dated 
June 29, 1926, being taken as a sample. It was addressed to Barclays Bank, Ltd., 
Cross Street, Manchester, and was as follows: 


“Dear Sirs,—We beg to hand you herewith the undermentioned bills for 
collection, subject to the deduction of commission and expenses and to the 
condition mentioned.”’ 

The condition mentioned was at the foot of the page : 


‘Collections are undertaken at depositor’s risk only on the understanding 
that no liability whatever attaches to the bank in connection therewith or with 
the storage and insurance of the relative goods.”’ 


In the margin under the heading ‘‘Instructions”’ there are, among other terms, 
these : 


‘Documents to be surrendered against payment; if goods are not taken up, 
please do your best on our behalf to warehouse and insure them against fire.”’ 


The foreign branch of Barclays passed the shipping documents to the Anglo- 
Palestine Bank at Beyrout, with a memorandum in the following terms, addressed 
to the Anglo-Palestine Co., Ltd., at Beyrout: 


‘Documentary drafts for collection and remittance of proceeds by sight drafts 
Town, Beyrout; Tenor, sight; Amount, List of documents: two catia pa. 
invoices, two insurance certificates, two certificates of origin, two sets of bills 
of lading, surrender documents on payment. If refused, warehouse, and 
insure goods. If unpaid sans frais, advise by mail.’’ 


een 4 29 ee e . 
Sans frais’’ means: ‘‘Do not incur any costs in connection with the dishonour.”’ 
All the parcels in question were so dealt with. In each ease when the documents 
arrived at Beyrout, the Anglo-Palestine Bank sent a notice to the consigne 
5S 


; , e requir- 
ing him to take up the document sans retard and received from him 


a simple 
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acknowledgment. The drafts, though sight drafts, were not presented for payment. 
The goods remained at the Customs warehouse, uninsured, and so matters con- 
tinued until the fire destroyed them. No notice was sent to Barclays Bank that 
the drafts had not been presented or paid, or that the goods remained uninsured, 
nor were the plaintifis aware of these facts. Both the plaintiffs and Barclays rested 
on the assumption that the goods would be insured against fire as soon as the 
marine insurance had run out, and that proper instructions to that effect had been 
given and acted upon. When the fire was reported, Barclays cabled for information 
as to the goods destroyed, and whether insured, and the Anglo-Palestine Bank 
replied that the goods were not insured as they had no instructions to that effect. 
The defendants, Barclays, contested this view and referred to the documents. The 
plaintiffs notified the defendants, Barclays, that they would hold them responsible, 
and in due course brought this action, in the first place against Barclays alone. 
Later, they joined the defendants, the Anglo-Palestine Bank, in view of the con- 
tention by Barclays that they (Barclays) had fulfilled their obligation by passing 
instructions to insure to the defendants, the Anglo-Palestine Bank, and in that way 
establishing direct privity between the plaintiffs and the Anglo-Palestine Bank, who 
on that view became directly liable for their failure to insure to the plaintiffs. The 
Anglo-Palestine Bank resisted liability on the ground that there was no privity 
between them and the plaintiffs, and on the ground also that in the actual events 
they had no instructions to insure. 

Waicur, J., held that the plaintiffs had not given Barclays any authority to 
constitute direct privity of contract between them and the Anglo-Palestine Bank, 
and that Barclays were protected from liability for negligence by the words ‘‘no 
Ei liability whatever”’ in the exceptions clause in the document of June 29, 1926, and 
he gave judgment for both defendants with costs. The plaintiffs appealed against 
the decision in favour of the first defendants, Barclays Bank. 


Cyril Atkinson, K.C., and W. Gorman for the plaintiffs. 
Rayner Goddard, K.C., and D. B. Somervell for the defendants were not called 


F Upon. 


SCRUTTON, L.J.—This case raises a short point which, I suppose, may be called 
a point of construction, on facts which require a little time to understand and 
involve a review of authorities which, in my opinion, have decided clearly the 
principle to be applied. The appeal is against part of a decision of Wricur, J. 
One Ydlibi, trading under the name of Namani and Ydlibi, a firm of Syrian 
G origin, carries on the business of selling goods to people in Beyrout, Syria; and, 
judging by the letters, there is another firm out there which is not concerned with 
this case, also of the name of Namani, whose dealing with goods sold to them has 
caused a great deal of trouble. Ydlibi desired to be financed in the business of 
selling their goods. Originally Barclays Bank did this, but, for reasons which do 
not appear, Barclays Bank ceased and the plaintiffs, the Calico Printers’ Associa- 
H tion, took up the work of financing the firm. The method adopted was that 
Barclays Bank had a form of application to be signed by vendors of goods abroad 
who wanted the bank to help them to receive the price in the country.of sale, and 
in certain circumstances, providing for any risk of the sellers if the contract was 
not carried out by the buyers. Ydlibi signed a request to Barclays Bank on this 
form. The request was to collect—‘‘I hand you the undermentioned bills for col- 
I lection’’—coupled with a column of ‘‘Instructions,’’ a phrase which does not apply 
to all the matters appearing under it—‘‘If goods are not taken up, please do your 
best on our behalf to warehouse and insure them against fire.’’ The request which 
I have stated then continues : 


“Collections are undertaken at depositors’ risk only, on the understanding that 
no liability whatever attaches to the bank in connection therewith, or with the 
storage and insurance of the relative goods.’’* 


The plaintiffs filled in a similar form. Their counsel points out that, whereas 
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the so-called instructions say: ‘‘Please do your best on our behalf to ware- 
house and insure,” the clause at the end speaks of ‘‘storage and insurance,” 
and he suggests that some subtle difference has been introduced between 
‘‘warehouse and insure’’ and ‘‘storage and insurance.’’ It appears that mer- 
chants in Syria have a somewhat casual way of dealing with documents of 
business, and they do not treat a sight bill as involving any liability on 
them to pay at sight. In their view a sight bill means: ‘‘Pay as you please 
and pay when you like.’’ The form of business adopted in Syria by the Syrian 
banks is that when they get a bill at sight and the goods arrive, they send to the 
person who ought to pay the bill at sight and who has bought the goods, a docu- 
ment such as this: ‘‘We hold in our portfolio a bill of lading delivered to us which 
we beg you to take up or withdraw without delay against payment of £424 8s.”’ 
To that document there is affixed a perforated slip somewhat similar to the slip 
which is used in England when a broker sends to his purchaser a statement: *‘I 
have bought on your behalf,’’ and requests the purchaser to sign the slip, tear it 
off, and return it to him as a confirmation, to satisfy the provisions of the Sale of 
Goods Act. This document I have just read has on it a perforated slip to be 
signed, and the slip has on it: ‘‘I take note of your advice as identified by the 
description.’’ That, apparently, is treated as being an acceptance of the liability 
of the bill at sight—not a statement that ‘‘I have never bought any goods and I am 
not liable to pay,’’ but as meaning “‘I am not going to pay at once.’’ The Syrian 
banks or agents who receive goods on those terms never present the bill at sight, 
but, having got the liability accepted, they leave the bill and the goods until the 
person who bought them and who ought to pay the bill at sight thinks fit to come 
along and tender payment for the goods at his own convenience. Obviously, that 
is a most inconvenient way of carrying on business; and fortunately it is not neces- 
sary in this case to decide what are the various rights between vendor and pur- 
chaser or of a vendor as against his agent, or of an agent in England as against a 
sub-agent in Syria. 

What happened in this case was that, that memorandum having been sent to 
the drawees, the people who ought to pay at sight all signed a slip. They did not 
repudiate and say: ‘‘We have nothing to do with this bill and we have nothing to 
do with these goods.’’ They signed the slip and left the goods in the Customs 
House, and the goods stayed in the Customs House for some time. Unfortunately, 
before it occurred to the purchasers to come and take the goods and pay for them, 
there was a fire at the Customs House and the goods were destroyed. Barclays 
Bank were acting through a banking firm called the Anglo-Palestine Co., Ltd., in 
Beyrout who, I gather, had been nominated originally by Ydlibi or the Calico 
Printers’ Association (it does not matter which), and Barclays had sent out to the 
Anglo-Palestine, who had received the bills of lading, an instruction ‘‘Surrender 
documents on payment. If refused, warehouse and insure goods.’’ When this 
fire happened, and it was found the goods were not insured, Barclays Bank wrote 


to the Anglo-Palestine: ‘‘Why did not you insure?’’ to which the Anglo-Palestine 
Co. replied : 


“Under the system prevailing here payment was not refused, liability to pay 
was admitted, but the time had not yet come when the payers were going to 
pay. Payment was not refused, so we had not to insure.”’ 


Of course, as between Barclays Bank and the Anglo-Palestine, that raised a very 
pretty case. I do not know whether Ireland v. Livingston (1) applies to the courts 
in Beyrout, or what will happen if it is cited in the courts in Beyrout, but that was 
the difficulty as it arose between the agents, Barclays, and the sub-agent, the 
Anglo-Palestine. The Calico Printers’ Association did not concern themselves 
much about that. They said to Barclays: ‘‘You have accepted a liability to insure 
[‘please do your best to insure’) and you have not done it and you have been 
careless in not doing it, so we claim damages from you," to which Barclays reply 
in the language of the document sent to them: ‘‘We never accepted the liability to 
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insure. We accepted your instructions on the terms that collection is undertaken 
at depositors’ risk only and on the understanding that no liability whatever attaches 
to the bank in connection therewith, or with the storage and insurance of the 
relative goods.”’ 

The question is whether that clause frees Barclays Bank from liability, Barclays 
Bank saying: ‘‘All we have accepted is, not an obligation to insure simpliciter, but 
an obligation to insure on the terms stated in the document in which you instruct 
us: ‘Please do your best to insure.’’’ At one stage of the history of the authorities 
in this class of case, it would have been very material to say: “‘But this exempting 
clause says nothing about negligence and you must mention negligence in express 
terms if you mean to protect yourself from’ it’’; because in the language of the 
House of Lords in two cases, which every counsel cites when he gets into a diffi- 
culty, an ambiguous clause is no protection. If you are to free yourself from your 
negligence you must use clear language. The course of authorities as regards these 
business transactions has, I think, now made clear the line upon which the court 
should proceed. First of all, in my view, you do not take part of the document 
and consider it by itself; you are to construe the whole document. The parties 
have used a set of words to express their legal relations to each other and it is no 
good saying: ‘‘Here I find in sentence A clear words, so I need not trouble about 
sentence B, because sentence B, if it contradicts sentence A, I will reject as repug- 
nant, and I will’’—because this is the consequence of the argument—‘‘assume that 
these parties used these words not meaning anything by them, and, therefore, I 
need not trouble about them because they do use clear language in sentence A.”’ 
It is not necessary, in my view, in order to form a judgment in this case, to go back 
to authorities about churchwardens in 1840 or thereabouts, because since then in 
more businesslike transactions the courts have laid down the standard of construc- 
tion. They gradually evolved that standard as the clause itself has evolved. 

I think Price € Co. v. Union Lighterage Co. (2) was the first case that really 
raised the point. In that case the clause provided that the owner of a barge in 
which goods were loaded for carriage was under no liability ‘‘for any loss of or 
damage to goods which can be covered by insurance.’’ The clause did not mention 
negligence. The Court of Appeal said: This is in general terms not expressly 
relating to negligence; the barge owner might be liable, apart from negligence, as 
a common carrier, and, consequently, we will not use this clause to exempt him 
from damage caused by the negligence of his servants. The next case in which the 
matter was considered was Joseph Travers ¢ Sons, Ltd. v. Cooper (8), and there, 
warned by experience, the barge owners had adopted this language: ‘‘for any 
damage to goods however caused which can be covered by insurance.’’ It was held 
in that case that the wording was sufficient to protect the barge owner, for he had 
said he was to be free from damage however caused. 

There was a variety of clause also used by barge owners which gave rise to a 
great difference of opinion in the courts, and that was the clause which was in- 
vestigated in the well-known case of Rosin and Turpentine Import Co. v. B. Jacob 
& Sons (4). The clause there was: 


“The rates charged by B. Jacob & Sons, Ltd., are for conveyance only, and 
every reasonable precaution is taken for the safety of the goods whilst in craft; 
they will not be liable for any loss or damage, including negligence, which can 
be covered by insurance,”’ 


and then there is a clause about the wording of the insurance. Barmuacue, J., 
decided that that clause was too ambiguous to be enforced. The Court of Appeal 
were divided, the Master of the Rolls thinking that it was too ambiguous to be 
enforced, Farwett and Kennepy, L.JJ., saying that it said clearly: We will not 
be liable for loss including negligence, and the fact that we say “‘every reasonable 
precaution will be taken’’ is merely an advertisement of our excellence as lighter- 
men and is not intended to be contractual. On going to the House of Lords the 
majority of the House of Lords took that view, Lorp Cotuins dissenting. The 
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other four judges thought that the last part of the clause contained clear words to 
the effect that the lightermen were free from liability, including negligence, and 
that the first part was only an advertisement of the excellence of the lightermen. 
Another case went much further. In the decision of the House of Lords in [ose 
and Frank Co. v. J. R. Crompton & Bros., Ltd. (5) the clause went very much 
further than any of the clauses that had up to that time been dealt with. After 
provisions which, if you looked at them alone, would appear to be contractual, the 
clause was: 
‘“‘This arrangement is not entered into nor is this memorandum written, as a 
formal or legal agreement, and shall not be subject to legal jurisdiction in the 
law courts either of the United States or England, but it is only a definite 
expression and record of the purpose and intention of the three parties con- 
cerned, to which they each honourably pledge themselves, with the fullest 
confidence—based on past business with each other—that it will be carried 
through by each of the three parties with mutual loyalty and friendly co- 
operation.” 


The contention of one of the parties to that agreement, which was accepted by the 
House of Lords, was that the effect of that clause was that it was a gentleman’s 
agreement on which there could be no proceedings in the law courts. What was 
said on the other side was the argument which counsel for the plaintiffs has used 
to-day—if you look at the first part of this clause and nothing else, it is contractual, 
and, consequently, when you come to words which say it is not contractual, you 
must treat them as repugnant and strike them out. As was pointed out in that 
case, the effect of that is that the parties used words which the courts say they 
will not construe, whereas the true view should be that the parties have used a 
number of words to express their legal relations to each other and you must construe 
the whole of those words and not construe a part and say the rest does not mean 
anything because it contradicts the first part. That is not construing the whole 
agreement; it is only construing a part of it. That decision, of course, goes con- 
siderably further than any of the previous cases. 

Besides those cases, the principle evolved from them has been within the last 
ten years applied in four cases to which Wriaut, J., refers. I think it is only 
necessary to refer to one of them, because it so happens that two of the members 
of the present court were concerned in it, and that was Reynolds v. Boston Deep 
Sea Fishing and Ice Co., Ltd. (6). In that case there was a steam trawler being 
taken on a slipway, and the clause adopted by the defendants, the owners of the 
slipway, which everybody who used that slipway had to sign, was: 


‘All persons using the slipway must do so at their own risk and no liability 
whatever shall attach to the company for any accident or damage done to or 


by any vessel either in taking her to the slip or when on it, or when launching 
from it.”’ 


The vessel was being put on the slipway by the defendants’ servants when it fell 
over in circumstances which suggested very strongly that there was negligence on 
the part of the defendants. It came before Greer, J., in the first instance, and 
he approached the matter in this way. He said: What was the liability? If there 
were no contract of the owners of the slipway they were liable to use reasonable 
care in dealing with the vessel on the slipway, but then they say: ‘‘No liability 
whatever shall attach to the company for any accident on the slipway.”” What 
must they have been meaning to except? There was no absolute liability as in 
the case of common carriers, so you could not limit the clause to that. The only 
thing they were liable for was for negligence, and when they say: ‘‘No liability 
whatever shall attach to the company,” they are referring to something for which 
the owners of the slipway would be liable—negligence. The case went to the 
Court of Appeal, where all three judges—I was the junior member of the court 
then—while expressing it in our own terms, adopted the judgment of my brother. 
That is the state of the authorities as at present. First of all, you construe the 
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whole words that are used and not a portion of them. Then you look to see what 
could be the suggested liability without the clause which purports to exempt from 
liability. What would be the liability here if there were no such clause? To 
accept goods on the terms: ‘‘Please do your best on my behalf to warehouse and 
insure’’ is not an absolute obligation; it is an obligation, if accepted, to use due 
care. That being the obligation which would lie upon the defendants if there was 
no clause, the plaintiffs say: ‘‘I ask you to do it on the terms of the memorandum 
at the end,” which terms are ‘‘on the understanding that no liability whatever 
attaches to the bank in connection therewith, or with the storage and insurance 
of the relative goods.’’ It seems to me quite clear that, interpreting that docu- 
ment as a whole, the bank is under no liability in respect of storage or insurance. 
I have heard counsel for the plaintiffs argue that storage is different from ware- 
housing. I think he would astonish most of his Manchester clients if he were to 
put that argument before them as a commercial matter. It seems to me quite 
clear, upon this memorandum put forward in the request by the plaintiffs to the 
bank to do their best to warehouse and insure, that the bank, by taking the goods, 
are accepting them on the terms that they shall be under no liability whatever, 
which includes negligence, for the storage and insurance of the respective goods. 
I think Wricut, J., came to a correct conclusion and the appeal must be dismissed 
with costs. 


GREER, L.J.—I agree. In order to express with such lucidity as I am capable 
of the disagreement of the court with the argument which has been put forward 
on behalf of the plaintiffs I think it is necessary to mention quite briefly the facts 
of this case as I understand them. 

The Calico Printers’ Association, the plaintiffs in the action against Barclays 
Bank, were interested in certain goods which were to be shipped to the East by a 
firm we have called Ydlibi. In order to protect themselves and maintain control 
of the bills of exchange which were sent forward for payment of the goods, the bills 
of lading, and the goods to which they referred, they instructed Barclays Bank by 
means of a document dated June 29, 1926, to receive and deal with, not merely the 
bills of exchange, but also the bills of lading, and to undertake in some way or 
another to do something with reference to the goods when they arrived. Barclays 
Bank, being desirous, so far as they can in law, to limit their responsibility when- 
ever they accept what I may call documental bills for collection, have a form of 
request to be signed by the person or firm delivering the bills for collection to them. 
The material words of that form are these. It begins by saying that the applicant 
who is handing the bills to the bank requests the bank to do something for him, 
and the request is in these terms : 

“We beg to hand you herewith the undermentioned bills for collection, subject 
to the deduction of commission and expenses, and to the condition mentioned.” 
That is the substance of the request which is the first thing to be considered. 
‘Receive the bills for collection’; I read that as meaning: ‘‘Receive the docu- 
mental bills, not only the bills of exchange, but the bills of lading, for collection 
subject to the condition mentioned hereunder.’’ The condition mentioned here- 

under is: 

“Collections are undertaken [that means the whole of the duties that they are 

requested to undertake are undertaken] at depositors’ risk only, on the under- 

standing that no liability whatever attaches to the bank in connection therewith 

or with the storage and insurance of the relative goods.”’ 
That cannot be understood without referring to the portion of the document which 
is in the column headed ‘‘instructions’’ and contains these words: “It goods are 
not taken up, please do your best on our behalf to warehouse and insure them 
against fire.’’ It seems to me that that request, if you take the whole document 
together, means: We, the Calico Printers’ Association, are not asking you to under- 
take any liability whatever in reference to the bills of exchange and the attached 
documents and the goods which we are handing to you, but we expect that in the 
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ordinary course of business} but without any legal liability on your part, you will A 
do your best to see that the goods are insured against fire if they are not taken up 
on their arrival at their port of destination. 

The document was received by the bank and the bank acted upon it. I think 
there might have been some liability attached to them if, instead of acting upon 
the document and doing anything upon it, they had done something entirely 
different, which would make the case parallel to the cases of deviation that have B 
been referred to—for example, if they had not sent the goods forward at all, but 
had kept them in their own bank for years and forgotten all about them. They 
would not then have been dealing with them at all for the purposes of the contract, 
and it may be that in those circumstances they would have been liable. But that 
is not what occurred. They passed them on from the head Manchester office to 
the Manchester Foreign Department, and in doing so they put in these words as © 
their instructions: ‘‘Surrender documents on payment; if refused warehouse and 
insure goods. If unpaid sans frais, advise us by mail.’’ That instruction was sent 
out to their sub-agents in the East. That was a negligent performance of the duty, 
if there were any duty undertaken by the contract, to do their best to see that the 
goods were insured if the goods were not taken up. The bank in Beyrout, the 
sub-agents, when the goods arrived, took the instructions they had received too [P 
literally. The bills, in their view, were not refused, the goods were not refused, 
but by reason of the forms which were used out there, the goods were understood 
by the bank to be accepted, and the intention of the receiver by the document he 
sent to the bank in Beyrout was regarded as meaning: ‘‘We are not refusing the 
goods; we are going to take them and we will pay for them at a time which is 
considered reasonable according to the practice in this part of the world.”” Iam 
not at all sure that after that transaction the goods in the Customs were not at the 
risk of the consignee. Of course, it was desirable in the interests of the Calico 
Printers’ Association that the goods should be insured, and I am not at all con- 
vinced that there was not some negligence on the part of the bank in Beyrout either 
in failing to insure in those circumstances or in failing to advise by mail as to the 
position that had in fact arisen by reason of the absence of immediate acceptance of - 
the goods. But, be that as it may, it seems to me clear that any claim against 
Barclays Bank must be based upon an allegation of a negligent failure to carry out 
the duties imposed upon them by the alleged contract. 

What is the answer to that claim? It is alternative. It is said, first of all, that, 
if you look at the whole of the material document of June 29 and the acceptance 
by the bank of the undertaking of the collection on the terms of that contract, @ 
there was no contract to undertake any legal liability whatever and that case is 
parallel to Rose and Frank Co. v. J. R. Crompton & Bros., Ltd. (5); that is to say, 
the bank were requested to and did give an undertaking wherein both parties 
intended that the promise should not give rise to any legal obligation in the case 
of any failure of performance. I am inclined to think that the words of the request 
are wide enough to make the case comparable in its facts to Rose and Frank Co. v. H 
J. R. Crompton & Bros., Ltd. (5). But the matter may be put in another way. 

It may be admitted that there is, by reason of the acceptance for collection of these 
goods, some legal obligation attached to the bank. For example, they were bound 
to receive the goods when the document had been signed and they were bound to 
make some kind of attempt to collect bills and deal with the bills of exchange; but 
they were only bound to do that subject to the express stipulations as to what was [ 
to be their responsibility, and, for my part, I cannot read the words of what is 
suggested to be an exception to a liability which would otherwise arise otherwise 
than as wide enough to cover responsibility for the negligence of their agents, either 
their agents in Manchester or their agents abroad. 

Counsel for the plaintifis has attempted to distinguish this case from the cases 
that have been cited giving effect to exceptions of this kind by saying that what 
really happened was not that there was negligence in the course of performing the 
contract, but that this was a case where the defendants departed entirely from the 
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contract and did something else. He compared the case with The Cap Palos (7), 
where certain observations were made by a very high authority, Lorp STerNDALE, 
and with the cases of deviation. In my judgment, those cases, as I said in the 
course of the argument, have no bearing on what we have to decide here, because 
during the whole of the period up to the time the fire took place, the defendants 
were, by their sub-agents, carrying out this contract. The sub-agents were holding 
the bills of exchange. They were holding the bills of lading and they were intend- 
ing at such time as is supposed to be suitable and proper in Beyrout to insist upon 
payment of those bills and the taking up of the goods. They were performing the 
contract, and either they or the Manchester house of the defendants by failure to 
give the right instructions were performing that contract negligently and were doing 
the very kind of thing that the defendants were, I think, successfully protecting 
themselves against by the wide words they had used in the conditions subject to 
which, and subject to which alone, they had accepted the goods for collection. 

My Lord has referred to the authorities and I do not think it is necessary that I 
should refer to them in detail. The position is clear now, namely, that where there 
are words of exception in a contract which are not so clear as to make it certain 
that they include negligence, the court will hold that their effect must be confined 
to some other obligation than the obligation to exercise reasonable care. If there 
is, as in the case of ships and barges and other common carriers, a liability to which 
the exception can apply, it will not include exception from liability for negligence. 
But effect has to be given to every part of a contract; effect must be given to the 
exceptions just as much as to the body of the contract unless they are clearly 
contradictory of one another, in which case I agree with the argument that where, 
in the middle of the contractual document, a party says: ‘‘I will exercise reagon- 
able care’’ to do so and so and then in the exception says: ‘‘But I will not be liable 
if I do not exercise reasonable care,’’ the probability is that the exception would 
be regarded as repugnant and struck out of the contract altogether. If there is 
something to which the exception can apply other than negligence, it will be applied 
to those other obligations of the contract and not to the obligation to take due care. 
Where there is nothing it can apply to except the obligation to take reasonable care, 
effect must be given to the exception and liability must be excluded. That, I 
think, is the effect of the various decisions, and is, I think, clearly laid down in 
Reynolds v. Boston Deep Sea Fishing and Ice Co., Ltd. (6) to which my Lord has 
referred, and also in effect in Rosin and Turpentine Import Co. v. B. Jacob & Sons 
(4). I am inclined to think that, treating this as a contract with an exception, the 
words are wide enough to cover negligence as well as other breaches of the contract, 
and that they still leave the bank liable if, instead of doing anything in relation to 
the collection of the goods, they had done something else. I cannot think, for 
example, that the bank would have been excused by this clause, assuming it is not 
a contract giving complete freedom in all circumstances, if, instead of sending the 
documents out to Beyrout, they had sent them out to New York, and they had all 
been lost on the way. I think they would have had very great difficulty in saying 
that they were protected by the condition assuming for the purposes of this part 
of the argument, as I do, that the contract is a contract which imposes some form 
of legal liability; but in the circumstances of this case, it seems to me quite clear 
that the bank are protected because they have used words which are wide enough 
to cover the events which, in fact, happened in the present case. 

For these reasons I agree that the appeal should be dismissed with costs. 


SLESSER, L.J. 





I agree. é 
Appeal dismissed. 


Solicitors : Pritchard, Englefield & Co., for Boote, Edgar & Rylands, Manchester; 
Gregory, Rowcliffe & Co., for Brett & Co., Manchester; Albert M. Oppenheimer. 
[Reported by C. G. Moran, Esq., Barrister-at-Law. | 
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ORPEN v. HAYMARKET CAPITOL, LTD., AND OTHERS 


[Kine’s Bencu Division (Rowlatt, J.), July 15, 17, 1931] 


[Reported 145 L.T. 614; 95 J.P. 199; 47 T.L.R. 575; 75 Sol. Jo. 589; 
29 L.G.R. 615; 29 Cox, C.C. 348] 


Criminal Law—Corporation—Criminal liability— Limited company— Offence 
under Sunday Observance Act—Liability of directors—Sunday Observance 

Act, 1780 (21 Geo. 3, c. 49), s. 1. 

A limited company can be guilty of an offence under the Sunday Observance 
Act, 1780, and liable to the penalties prescribed by that Act. 

A common informer claimed penalties under the Sunday Observance Act, 0 
1780, from a limited company, who were the proprietors of a cinematograph 
theatre, and from four directors of the company, in respect of cinematograph 
performances on certain Sundays on which the theatre had been opened. 

Held: the informer was entitled to succeed in the action against the com- 
pany, but failed in the claim against the directors, because there was no 
evidence that they appeared as having the management of the house as used D 
in breach of the statute, or that they had ever been consulted about or were 
guilty in respect of any particular day. 


Notes. The opening of cinematograph theatres on Sundays was permitted and 
regulated by the Sunday Entertainments Act, 1932. Actions by common informers 
under inter alia the Sunday Observance Act, 1780, were abolished by the Common 
Informers Act, 1951, s. 1 (1) and Schedule, but s. 1 (3) of that Act provided that 
where any person would, but for s. 1 (1) of the Act, have been liable to a forfeiture 
or penalty in an action by a common informer, he should be liable on summary 
conviction to a fine not exceeding £100, and, in addition, to any non-pecuniary 
forfeiture to which he would have been liable as aforesaid. 

Considered : Green v. Kursaal (Southend-on-Sea) Estates, Ltd., [1937] 1 All E.R. 
732. Followed: Houghton-le-Touzel v. Mecca, Ltd., [1950] 1 All E.R. 638. r 

As to the criminal liability of corporations, see 9 Hauspury’s Laws (8rd Edn.) 


60-62, and ibid., vol. 10, 281 et seq.; and for cases see 13 Dicesr 352, 353, 
408-411. ; 


Cases referred to : 

(1) Reid v. Wilson and Ward, Reid v. Wilson and King, [1895] 1 Q.B. 815; 64 
L.J.M.C. 60; 71 L.T. 789; 59 J.P. 516; 48 W.R. 161; 11 T.L.R. 88; 39 G 
Sol. Jo. 94; 18 Cox, C.C. 56; 14 R. 94, C.A.; 15 Digest (Repl.) 910, 8760. 

(2) Hawke v. E. Hulton & Co., Ltd., [1909] 2 K.B. 93; 78 L.J.K.B. 633; 100 
L.T. 905; 78 J.P. 295; 25 T.L.R. 474; 22 Cox, C.C. 122; 16 Mans. 164, 
D.C.; 25 Digest 457, 462. 

(3) Pharmaceutical Society of Great Britain v. London and Provincial Supply 
Association (1880), 5 App. Cas. 857; 49 L.J.Q.B. 736; 43 L.T. 889; 45 J.P. H 
20; 28 W.R. 957, H.L.; 18 Digest 351, 891. 

(4) Jacobs v. Bryer (1851), 17 L.T.0.8. 203; 15 Digest (Repl.) 909, 8750. 

(5) Terry v. Brighton Aquarium Co. (1875), L.R. 10 Q.B. 306; 44 L.J.M.C. 173; 
32 L.T. 458; 89 J.P. 519; 15 Digest (Repl.) 909, 8756. 

(6) Warner v. Brighton Aquarium Co. (1875), L.R. 10 Exch. 291; 44 L.J.M.C. 
175, n.; 15 Digest (Repl.) 909, 8757. I 

(7) Girdlestone v. Brighton Aquarium Co. (1879), 4 Ex.D. 107; 48 L.J.Q.B. 378; 
40 L.T. 473; 43 J.P. 428; 27 W.R. 523, C.A.; 15 Digest (Repl.) 911, 8766. 

(8) Pearks, Gunston and Tee, Ltd. v. Ward, Hennen and Southern Counties Dairy 
Co., [1902] 2 K.B. 1; 71 L.J.K.B. 656; 87 L.T. 51; 66 J.P. 774: 20 Com 
C.C. 279; 14 Digest (Repl.) 48, 115. , 

Action tried before Rowxarr, J., without a jury. 


The plaintiff, Miss Orpen, who sued as a common informer, claimed penalties 
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under the Sunday Observance Act, 1780, from the defendants, Haymarket Capitol, 
Ltd., a limited company, the proprietors of the Capitol Cinema Theatre, Hay- 
market, London, and from four directors of the company. ‘The action was brought 
in respect of cinematograph performances on Sundays between June 22 and Dec. 7, 
1930. On those Sundays the theatre was open from 6 p-m. to 11 p.m., and was 
used for public entertainment and amusement, to which persons were admitted by 
payment of money or by tickets sold for money. The plaintiff contended that each 
defendant had forfeited £200 in respect of each Sunday performance, under s. 1 of 
the Act of 1780. The defendants pleaded ‘‘Not guilty by statute.’’ By gs. 1 of the 
Sunday Observance Act, 1780: 


- any house, room, or other place which shall be opened or used for public 
entertainment or amusement [on Sunday] . . . and to which persons shall be 
admitted by the payment of money, or by tickets sold for money, shall be 
deemed a disorderly house or place; and the keeper of such house, room, or 
place shall forfeit the sum of £200 for every day that such house, room, or 
place shall be opened or used as aforesaid on the Lord’s Day . . . and the 
person managing or conducting such entertainment or amusement .. . shall 
likewise for every such offence forfeit the sum of £100 to such person as will 
sue for the same...” 


Sir Thomas Inskip, K.C., H. G. Garland and F. M. Landau for the plaintiff. 

Sir Patrick Hastings, K.C. (Herbert Malone with him), for the defendant com- 
pany, referred to Reid v. Wilson and Ward (1); Hawke v. Hulton & Co., Ltd. (2), 
and Pharmaceutical Society of Great Britain v. London and Provincial Supply 
Association (3). 

Iionel Cohen, K.C. (Cyril Radcliffe with him), for the defendant directors, 
referred to Jacobs v. Bryer (4). 

Sir Thomas Inskip, K.C., in reply, referred to Terry v. Brighton Aquarium Co. 
(5); Warner v. Brighton Aquarium Co. (6); Girdlestone v. Brighton Aquarium 
Co. (7). 


Cur. adv. vult. 





July 17. ROWLATT, J.—This is an action to recover penalties for breaches or 
alleged breaches of the Sunday Observance Act, 1780. It is what is called a penal 
action, a form of proceeding invented by Parliament for ensuring that laws should 
not be a dead letter. In order to provide that laws should not become a dead letter 
by reason of the circumstance that no prosecutor, oflicial or private, comes for- 
ward, Parliament has in these cases enlisted the motive of private greed to ensure 
that the offender shall be made to smart for his offence, by enabling any person to 
come forward and claim certain sums of money which, in many cases, as in this 
case, may be large. Such persons are called ‘‘common informers.’’ In this class 
of case it has been always held by the courts that the plaintiff, who comes without 
any commercial merits into court to recover money, must prove his case strictly, 
and the facts which he alleges to constitute an offence must be clearly within the 
Act of Parliament. No assistance is given to such a plaintiff by way of discovery 
or the like. A plaintiff must come into court and prove his case strictly and show 
clearly that the matters come within the Act of Parliament which gives rise to the 
penalty. Subject to those observations, it is the duty of the court simply to enforce 
the Act of Parliament as it finds it and not to be perverse to find a way out of the 
Act of Parliament if such does not really exist, but simply to apply the Act, though 
applying it strictly. 

In this particular case the plaintiff who sues for these penalties was a lady of the 
name of Oppenheim, and was clerk to a solicitor of the name of Cohen who carried 
on business under the name of Jacques, Asquith and Jacques. Two days before 
the issue of the writ she executed a deed poll changing her name to Orpen, under 
which designation, perhaps, she could more colourably come forward as a champion 
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of the English Sunday. I have nothing whatever to do with those circumstances. 
They were interesting only because it appeared to counsel for the company upon 
the information before him that there was no such person as the plaintiff, and it 
was only by her producing in the witness-box the deed poll from her pocket that 
that contention was proved to have no foundation. Of course, no claim could 
come before the court in less attractive circumstances, but, as I have said, I have 
nothing whatever to do with that. I have simply to see what the state of facts is 
in relation to the words used in the Act of Parliament. ; 

The claim is made against a limited company who own and manage a cinema 
and open it on Sundays, and against four gentlemen who are directors of that com- 
pany. It was ultimately agreed by counsel for the company, after he had legiti- 
mately thrown every difficulty which he could in the way of the plaintiff proving 
her case, that evidence had been produced that this hall was opened on Sunday 
for the exhibition of cinematograph films by the defendant company. The only 
substantial point which he took was that the Act of Parliament does not impose 
any penalties upon the company because the word ‘‘person’’ in the Act of Parlia- 
ment does not in this connection include a company. Now everybody agrees that 
prima facie the word ‘‘person’’ in an Act of Parliament includes that artificial kind 
of person which is called a limited company, but there may be points in the par- 
ticular statute or in the subject-matter which show that in a particular case the 
word ‘‘person’’ does not include a limited company. I do not think anybody doubts 
that that is the general law under the Interpretation Act, 1889, and even apart from 
it. The material sections are ss. 1 and 2 of the Sunday Observance Act, 1780. 
Section 1, reading it shortly, after stating that any house, opened or used for 
entertainment on Sunday, admission being by payment, shall be deemed a dis- 
orderly house or place, provides that the keeper of such house shall be liable to 
these penalties and the others punishable as the law directs in cases of disorderly 
houses. The question is whether this company is within the word ‘‘keeper’’ or 
within the words ‘‘person managing or conducting such entertainment,’’ and so on. 
In order to show that a company was not included counsel referred to an earlier 


C 


Act about disorderly houses, the Disorderly Houses Act, 1752, which is intituled: 


‘An Act for the better preventing thefts and robberies, and for regulating places 
of public entertainment.’’ That Act by s. 1 introduces an enactment which is not 
so unknown as some of these penal sections are. It prohibits, reading it shortly, 
advertising for stolen property with an intimation that no questions will be asked, 
and it enacts that “‘any person publicly advertising a reward with no questions 
asked,’’ and any person ‘‘printing or publishing such advertisement’’ shall be liable 
to penalties. That is not very near this case, but there is nothing in that section 
to indicate that a public company advertising or printing should not be liable to 
the penalties of that section. Section 2 deals with a matter nearer this case. After 
a rather quaint recital about places of entertainment this section enacts, reading it 
shortly, that ‘‘any . . . place kept for public . . . entertainment . . . without a 
licence’’ of justices “‘shall be deemed a disorderly house or place . . . and every 
person keeping such houses . . . shall forfeit’ a penalty, and ‘‘be otherwise punish- 
able as the law directs in cases of disorderly houses.’’ That is very similar to, and 
quite on the same lines as, the section here. 

So far it seems to me that there is nothing at all to prevent that section applying 
to a company. It prohibits a thing which a company can quite well do, namely, 
the keeping of a house, and it prohibits it under a condition which a company can 
quite well perform, namely, the obtaining of a licence. Following the reasoning 
of the learned Lords in Pharmaceutical Society of Great Britain v. London 
and Provincial Supply Association (3), and what was said by CHANNELL, J., 
in Pearks, Gunston and Tee, Ltd. v. Ward, Hennen and Southern Ociinties 
Dairy Co. (8), it would appear to me that a company under that section 
can quite well be liable to the penalties and can quite well be liable to in- 
dictment as the law directs in the case of disorderly houses. A company can 
keep a house and a company can get a licence. The Act absolutely prohibits doing 
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that thing without a licence, and there is no reason at all that I can see why a 
company should not be indictable under that section, just as I think it is quite 
clear that a company can be sued for penalties under that section. But then there 
comes s. 5, which requires to be looked at rather carefully, because it is upon that 
that counsel’s argument really hinged. Section 5 enacts that 


“In order to encourage prosecutions [on indictment] against persons keeping 
. . . disorderly houses, Be it enacted,’’ 


and then it proceeds to say that any two inhabitants can, by applying to a magis- 
trate and making certain depositions, cause a constable to be bound over for a bill 
of indictment and can insist upon the magistrate issuing a warrant to bring a 
person whom they allege keeps a bawdy house before him and have him committed 
to answer the indictment if it is found proved or bail taken, and so on. Of course, 
that proceeding cannot be applied to a company. But what is to be observed about 
this section is that it provides a collateral proceeding for encouraging prosecutions. 
It does not interpose this proceeding as a necessary incident or condition of a 
prosecution. There is nothing here to prevent any person preferring a bill of 
indictment before a grand jury for the offence against s. 2, although there has been 
no application by two inhabitants or anything of the sort. It seems to me quite 
impossible to read s. 5 as qualifying in any way any provision in s. 2. It does not 
seem to me that any light at all is thrown upon the question whether a company 
is within s. 2, merely because this special auxiliary proceeding is not available if 
the person who is being accused happens to be a company. 

Now we come to the Act of 1780, which is very much in pari materia. When 
this Act says that the keeper of a house shall, besides being liable to a penalty, 
‘“‘be otherwise punishable as the law directs in cases of disorderly houses,’’ I sup- 
pose it is contended that that brings in s. 5 of the Act of 1752, to which I have 
referred, so as to enable any person who keeps a house open on Sunday and keeps 
a disorderly house in that sense to be proceeded against by that auxiliary procedure, 
If it does, then, if I am right in the construction which I have given to the Act of 
1752, the matter is not carried any further. It does not have the effect of limiting 
the application to a company of any proceedings in which it is not necessary or 
desired to have recourse to s. 5. If, of course, s. 5 of the Act of 1752 is not made 
applicable to disorderly houses under the Act of 1780 the argument seems to me 
entirely to fall to the ground. Therefore, it seems to me that a company is liable 
under this Act and that the plaintiff is entitled to succeed against the company. 
I should add that, as a matter of fact, in three cases the penalties under this section 
have been recovered against a company. These cases which were brought against 
the Brighton Aquarium when it was a limited company have been reported, and 
were cited by counsel for the plaintiff in argument, and the point was never taken 
although the defendants in those cases were represented by able counsel. The 
point not having been taken, the cases are not authority before me, but they cer- 
tainly tend to confirm my view that there is nothing in the objection which is taken. 

As regards the directors, s. 2 of the Sunday Observance Act, 1780, provides that, 
as it may be difficult to say who the owner or keeper of the place is, 


‘any person who shall at any time hereafter appear, act, or behave him or 
herself as master or mistress, or as the person having the care, government, 
or management of any such house . . . shall be deemed and taken to be the 
keeper thereof, and shall be liable to be . . . punished as such, notwithstanding 
he or she be not in fact the real owner or keeper thereof,”’ 


and if the house is ‘‘kept by divers persons in partnership, as joint owners or joint 
keepers thereof, each . . . shall be liable,’’ and so on. As regards the directors, it 
cannot be contended that they, merely because they are the directors or members 
of the board of the company which has committed this offence, are liable personally. 
The board as a board, it is true, manage and control the affairs of the company, but 
it is the company only that really keeps the house. The directors do it for the 
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company and the directors, therefore, are not keepers of the house as a board and A 


certainly not as individuals, which, indeed, is the only capacity which is material 
for the present purposes. Nor, merely because they are directors, do they appear, 
act, or behave themselves as masters or mistresses, or as persons having the care 
or government or management of any such house. I do not know whether the 
proposition was really intended to be put in that way, but it seems to me that such 
a proposition in point of law, although it may loosely occur to somebody, is quite 
unarguable. The question is whether these four gentlemen, whether directors or 
not, in fact did 


‘‘appear, act, or behave him or herself as master or mistress, or as the person 
having the care, government, or management of any such house, room, or 
place”’ 


—that is to say, appear, not because their names are on a list, but appear in fact 
as individuals actually. That is what I have to try. I think when it is said that 
a person is liable if he appears, acts, and so on, as the person having the care, 
management, and so on, of any such house, one must look back to see what ‘‘such 
house’’ means; and, referring to s. 1, one finds that ‘‘such house’’ is a house 
‘“‘which shall be opened or used for public entertainment’’ on Sunday. When the 
statute, therefore, speaks of persons appearing and behaving, and so on, as having 
the management of such house, I think it must mean appearing as having the 
management of such house as so used. I do not think they are within the Act if 
they appear only as having the management of the same house as used innocently 
or as used not in breach of the Act, although for similar general purposes. I think 
it is quite inadmissible to give any wider interpretation to the Act than that, 
because it is a penal statute and it must not be extended to mean more than it 
actually and necessarily says. That is the interpretation I put upon it. The evi- 
dence given by Gallagher, who has been the manager of the house, was that he 
acted under the orders of the directors, and he mentioned that he had seen three, 
but only three, of the four directors who are now sued. That evidence, I must 
point out, was perfectly general. He was not asked whether any defendant had 
ever been seen there by him on any Sunday or had ever given him any orders as 
to any opening on Sunday at all. Therefore, it seems to me that it is impossible 
to say what he would have answered had he been asked that question. It is not 
a matter for speculation, but I think it is quite probable he would have said ‘‘No.”’ 
At any rate, he was not asked the question, and I have not got the evidence, and, 
therefore, I do not think the case on that ground is proved against any of these 
directors, certainly not against the fourth, and I do not think against any of them. 

I think, too, that there is another difficulty about the proof. It sounds a little 
subtle at first, but I think it is very substantial. It cannot be pretended that there 
is a shred of evidence that the manager ever consulted them about any particular 
Sunday. These penalties are claimed in respect of Sundays over half a year, some 
five-and-twenty Sundays. The defendants may be liable for all of them or for any 
one or more of them, but I cannot give judgment against them in respect of any 
particular day or all the particular days unless I have evidence before me that they 
are guilty in respect of those particular days, one or all. It might be a matter of 
very great importance. For all I know there may be other Miss Orpens bringing 
actions in respect of these breaches of the Act, and they cannot succeed if Miss 
Orpen succeeds. They may succeed if she fails. T do not know whether there are 
or not, but it only shows the importance of being careful about these matters. 
Therefore, it is absolutely essential that, if there is to be any judgment for a plain- 
tiff in a case of this kind, the judgment must go in respect of a particular day, if 
only to make the matter work as between her and other or subsequent plaintiffs. 
The matter is not fanciful or a matter of pleading or anything of that sort. It is 
a matter of substance. 

For those two reasons, I think that the action has not been supported by sufficient 
proof as regards the directors. There will be judgment against the company for 


F 


K.B.D.] ORPEN v, HAYMARKET CAPITOL (Rowzart, J.) 36. 


3) 


é 


A £5,000, and the action against the directors will be dismissed with costs. The 
plaintiff, who is entitled to costs against the company, must have the costs of her 


B 
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action. 


Judgment accordingly. 


Solicitors : Jacques, Asquith & Jacques; Lawrence, Messer & Co. 


[Reported by T. R. Frrzwaurer Burter, Esg., Barrister-at-Law.] 


GUILFOYLE v. PORT OF LONDON AUTHORITY 


[Kine’s Bencu Dryiston (Humphreys, J.), October 28, 1931] 


[Reported [1932] 1 K.B. 336; 101 L.J.K.B. 91; 146 L.T. 91; 
95 J.P. 217; 48 T.L.R. 55; 75 Sol. Jo. 763; 29 L.G.R. 659] 


Bridge—Non-repair—Injury to pedestrian—Liability of owners for nonfeasance— 
Port of London Authority (Consolidation) Act, 1920 (10 & 11 Geo. 5, c. 173), 
ss. 878, 380. 

The defendant authority were owners of a swing-bridge, which was partly a 
railway bridge and partly a footbridge, over a dock, and were under a statutory 
duty to maintain and repair it. Except when the bridge was required to be 
swung open for dock traffic, the public had an unrestricted right of access to it. 
The plaintiff, as a result of the non-repair of the bridge, fell while crossing it 
and sustained personal injuries. 

Held: the question to be determined was whether or not the statute which 
imposed the liability to repair the bridge indicated an intention that the defen- 
dant authority should be in the position of a surveyor of highways and so not 
liable for the result of their nonfeasance; on the facts, the bridge was not a 
highway; and the authority were not in a position analogous to that of a 
surveyor of highways and, therefore, not immune from an action for damage 
arising from nonfeasance on their part. 


Notes. Referred to: Swain v. Southern Rail. Co., [1938] 3 All E.R. 705. 


As to the liability of a highway authority for non-repair of a highway, see 19 
Hatspury’s Laws (8rd Edn.) 149-153; and as to liability to repair bridges, see 


ibid. 457 et seq. For cases see 26 Dicesr 398 et seq., 587, 588. 


Cases referred to: 


(1) Russell v. Men of Devon (1788), 2 Term Rep. 667; 100 E.R. 359; 26 Digest 


587, 2780. 


(2) Rundle v. Hearle, [1898] 2 Q.B. 83; 67 L.J.Q.B. 741; 78 L.T. 561; 46 W.R. 


619; 14 T.L.R. 440, D.C.; 26 Digest 369, 951. 


(3) Sydney Municipal Council v. Bourke, [1895] A.C. 483; 64 L.J.P.C. 140; 72 
L.T. 605; 59 J.P. 659; 11 T.L.R. 403; 11 BR. 482, P.C.; 26 Digest 400, 1254. 
(4) Maguire v. Liverpool Corpn., [1905] 1 K.B. 767; 74 L.J.K.B. 869; 92 L.T. 
874; 69 J.P. 153; 53 W.R. 449; 21 T.L.R. 278; 49 Sol. Jo. 296; 3 L.G.R. 


485, C.A.; 26 Digest 400, 1255. 


(5) Parkinson v. Garstang and Knott End Rail. Co., [1910] 1 RB 615; 79 
L.J.K.B. 380; 102 L.T. 284; 74 J.P. 204; 26 T.L.R. 290, D.C.; 38 Digest 


310, 334. 


(6) Butler (or Black) v. Fife Coal Co., Ltd., [1912] A.C. 149; 81 Tea ee 
106 L.T. 161; 28 T.L.R. 150; 5 B.W.C.C. 217, H.L.; 34 Digest 218, 1809. 
(7) Mersey Docks and Harbour Board Trustees v. Gibbs, Mersey Docks and 
Harbour Board Trustees v. Penhallow (1866), L.R. 1 H.L. 98; 11 H.L.Cas. 
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686; 35 L.J.Ex. 225; 14 L.T. 667; 80 J.P. 467; 12 Jur.N.S. 571; 14 W.R. 
872; 2 Mar.L.C. 353; 11 E.R. 1500, H.L.; 36 Digest (Repl.) 25 ETT: 
(8) Blundy, Clark & Co. v. London and North-Eastern Rail. Co., Ltd., (1931 | 
2 K.B. 834; 100 L.J.K.B. 401; 145 L.T. 269; 20 Ry. & Can. Tr. Cas. 92, 
C.A.; Digest Supp. 
(9) Cowley v. Newmarket Local Board, [1892] A.C. 345; 62 led.Q.B: 65; 67 Gee 
486; 56 J.P. 805; 8 T.L.R. 788; 1 R. 45, H.L.; 26 Digest 400, 1251. 
(10) Pictou Municipality v. Geldert, [1893] A.C. 524; 63 L.J.P.C. 67;° 69. L. 7, 
510; 42 W.R. 114; 9 T.L.R. 638; 1 R. 447, P.C.; 26 Digest 400, 1252. 
(11) Hartnall v. Ryde Comrs. (1863), 4 B. & S. 861; 2 New Rep. 424; 33 L.J.Q.B. 
39; 8 L.T. 574; 27 J.P. 599; 10 Jur.N.S. 257; 11 W.R. 963; 122 E.R. 494; 
26 Digest 399, 1242. 


Further Consideration of action tried before Humpureys, J., and a common jury. 

The plaintiff, Guilfoyle, claimed damages from the defendants, the Port of Lon- 
don Authority, for personal injuries sustained by him while crossing the Connaught 
Road Bridge, Silvertown. The defendants were owners of the bridge, and were 
under a statutory duty to maintain and repair it. The bridge was a swing-bridge 
built about 1875, in pursuance of s. 7 of the London and St. Katharine’s Dock 
Co. Act, which required the dock company to construct a bridge so as to provide a 
means of communication between highways terminating on opposite sides of the 
dock. The dock became the property of the defendants in 1908, and their duty to 
maintain it arose from s. 378 of the Port of London Authority (Consolidation) Act, 
1920, which provided that the defendants should maintain and keep in repair certain 
‘“‘works,’’ of which this was one. Section 380 contained a proviso that the defen- 
dants should permit the public to use the bridge at all times except when it was 
required to be swung open for dock traffic. There was a dispute between the parties 
whether there was formerly a public highway over the place where the bridge stood. 
The evidence was that the plaintiff had tripped over a large nail projecting from the 
footway and had suffered injuries in consequence of his fall. The jury found that 
the plaintiff’s injuries had been caused by his striking his foot on a nail projecting 
above the level of the footway, which had caused him to fall, and that the cause of 
the accident was the negligence of the defendants in failing to maintain the footway 
in good repair and condition. They assessed the damages at £153. The plaintiff 
moved for judgment in accordance with the verdict. 


F. Wishart for the defendants.—There should be judgment for the defendants 
because the plaintiff's injuries arose from an act of nonfeagance on the part of the 
defendants. The bridge is a highway, but whether that be so or not, the defen- 
dants are in a position analogous to that of a surveyor of highways, who is not liable 
for injuries arising from nonfeasance as opposed to misfeasance. [He referred to 
the following authorities: Russell v. Men of Devon (1); Rundle v. Hearle (2); 
Sydney Municipal Council v. Bourke (3); and Maguire v. Liverpool Corpn. (4).] 

M. O'Connor for the plaintiff.—There is no authority which lays it down that a 
statutory authority, charged with the duty of maintaining and repairing property 
over which the public has a right of passage, is not liable for injuries due to the 
non-repair of that property. The bridge in question in this case is not a highway. 
The cost of maintaining it is not borne by the public, and it is private property, 
over which the public has certain rights. [He referred to Parkinson v. Garstang 
and Knott End Rail. Co. (5) and Butler (or Black) v. Fife Coal Co. (6).] 


The material sections of the Port of London Authority (Consolidation) Act, 1920, 
appear in the judgment. 


HUMPHREYS, J.—On March 18, 1930, the plaintiff was going home from his 
work. His way lay across a swing-bridge called the Connaught Road Bridge, 
Silvertown. He fell and was injured. The persons responsible for the repair of 
that bridge are admittedly the defendants, the Port of London Authority. They 
are the proprietors of the bridge—it is their property. In answer to questions 


D 
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A which I left to them the jury found that the injuries of the plaintiff were caused 
by his striking his foot on a nail projecting above the level of the footway which 
caused him to fall, and that the cause of the accident was the negligence of the 
defendants in failing to maintain the footway in good repair and condition. The 
jury assessed damages at £153. Upon those findings of the jury, counsel for the 
plaintiff asked me to enter judgment for the plaintiff, but counsel for the defendants 

B objected that judgment ought to be entered for the defendants on the ground that 
they are an authority who are not liable in law to a private individual who suffers 
damage by reason of any nonfeasance on their part. His proposition is that this 
was an act of nonfeasance and nothing more. The nonfeasance is quite clear; 
therefore, that proposition has to be examined. 

It is necessary to look just a little closely at the facts of the case. Connaught 

C Bridge is a swing-bridge, and was originally built some time in 1875 as a result of 
s. 7 of the London and St. Katharine’s Dock Co. Act, 1875. Section 7 of that Act 
required the London and St. Katharine’s Dock Co., who were the owners at that 
time of the property on which now stands this bridge, to do as follows : 


‘In order to provide means of communication between existing or future public 
roads on either side of the Victoria Dock extension the company shall . . . make 
a new carriage road from the existing level.”’ 


D 


Then the section describes the new carriage road, which is not this bridge. It 
contains certain provisions which rendered it necessary to make this bridge, and, 
accordingly, it was made. I have been told that the contention of the defendants 
includes this point, that at that time there was a public highway over the place 
— where the bridge now stands, and it is endeavoured to support that contention by 
certain maps. I can only say that I have formed no opinion about the matter one 
way or the other. The maps are very confusing, and I do not think any of them 
show clearly that there was any public highway over this place. On the other 
hand, I am certainly not prepared to say that they show anything to the contrary. 
I cannot, therefore, decide this case on that ground, although I think it is un- 
Fr fortunate that the matter has not been cleared up by evidence, because, in my view, 
it is by no means unimportant to know whether at the time this bridge was made 
it was made merely in substitution for an ordinary public highway, part of which 
was cut away. It may be so. It may be, on the other hand, that there was 
originally a public highway leading from what is now West Ham North down to a 
place near to the place where this Connaught Bridge now begins. It may be that 
G it was at that time a public highway leading from the south, where North Woolwich 
now is, to the place, or near to the place, where the southern end of this bridge 
now is. It may be, for all I know, that the space in between was a marshy swamp 
intersected by cuts as they are called, and that in truth there was no continuous 
highway there. I do not know how that may be. 
The bridge, having been constructed as it was, remained the property of the 
H London and St. Katharine’s Dock Co. until some later period, when it became the 
property of a company called the London and India Docks Co. In 1908 the Port 
of London Authority were constituted by an Act of Parliament, which, among other 
things, authorised and required them to take over the undertaking of the London 
and India Docks Co.; so they became the owners of, and liable to repair, this 
bridge. Then followed in 1920 the Port of London (Consolidation) Act, which deals 
1 generally with the position of the defendants. The Port of London Authority is 
- undoubtedly an authority with public duties of great importance, including the 
management of the river, and among other things—and these are the duties with 
which this case is immediately concerned—it has the management of the docks 
which formerly belonged to various private concerns. The bridge in question is 
mentioned in two sections of the 1920 Act. By s. 878 it is provided that the Port 
Authority 


“shall maintain and keep in perpetual repair and in their present form and 
condition the works following,”’ 
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and there follows a list of what are called ‘‘works.’’ They include the said swing- 
bridge as well as other things such as capstans and shelters for passengers and sO 
forth. This is how this swing-bridge, which is No. 17 (B) in the schedule, if I 
may call it so, to that section, is referred to. As one of the ‘‘works’’ there is 


“the swing-bridge carrying Connaught Road over the passage between the 
Royal Victoria Dock and the Royal Albert Dock.”’ 


By s. 380 there is a special provision as to the Connaught Road bridge. That 

bridge, as distinct from all the other bridges, all of which have sections devoted to 

them, is referred to in this way: 
“The swing-bridge carrying Connaught Road over the passage between the 
Royal Victoria Dock and the Royal Albert Dock shall be maintained by the 
Port of London Authority in such a manner that 15 ft. of the width of such 
bridge shall at all times be appropriated to the road, and the Port Authority 
shall at all times continue to permit such swing-bridge and the roadway thereon 
to be used free of charge by the public in connection with any road or roads 
which may communicate or be thereafter made to communicate therewith and 
shall at all times maintain such roadway in good repair and condition. Pro- 
vided always that the said swing-bridge shall be kept closed except when 
required to be opened for dock traffic.” 


Then there are references to the lines of railway which, in fact, cross that bridge. 
The bridge itself is divided into two parts. The greater part of it is a railway 
bridge and the smaller part of it in the middle consists of the roadway. The evi- 
dence was that the roadway is made of iron plate, no doubt screwed down to some 
foundations, and on either side of that roadway there is a footpath between 4 ft. 
and 5 ft. wide made of timber. The timber is held down by 5 in. nails. It must 
be taken that the finding of the jury as to what happened was that, owing to the 
timber of that pathway being allowed to get into disrepair, the timber round one of 
the nails was worn away so that the nail stuck up beyond the level of the pathway. 
The plaintiff put his foot against that nail and so sustained his injuries. 

That being the bridge and the history of the bridge, counsel contends that the 
defendants, who are the owners of it and are clearly liable to repair it, are, never- 
theless, not liable in an action for damages at the suit of a person who, as a result 
of their negligent conduct in failing to keep it in repair, has been injured. I think 
it right to draw attention, first of all, to the fact that the defendants cannot set up 
here any sort of defence based on the principle that they are a public authority 
who are not trading for profit, or who are not allowed to make profit out of the 
undertaking with which Parliament has entrusted them. Such arguments have, 
from time to time, been addressed to the courts, but in the year 1866 the well- 
known case of Mersey Docks and Harbour Board Trustees v. Gibbs (7) was decided, 
the headnote of which runs as follows: 


‘The principle on which a private person, or a company, is liable for damages 
occasioned by the neglect of servants applies to a corporation which has been 
entrusted by statute to perform certain works, and to receive tolls for the use of 
those works, although those tolls, unlike the tolls received by the private 
person, or the company, are not applicable to the use of the individual cor- 
porators or to that of the corporation, but are devoted to the maintenance of 
the works, and, in case of any surplus existing, the tolls themselves are to be 
proportionately diminished.”’ 


That case is quite a sufficient authority for the proposition that the defendants who 
are permitted to impose tolls and do impose tolls for the use of these docks cannot 
escape liability unless they can do so on the ground that they are a public authority 
who are in the position of merely carrying out their duties under an Act of Parlia- 
ment in the interests of the public at large. 

I merely refer in passing to the fact that very recently the Court of Appeal, 
having had an argument addressed to them somewhat similar to that which was 
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unsuccessfully addressed to the House of Lords in the case to which I have referred, 
again dealt with the matter in Blundy, Clark & Co. v. London and North-Eastern 
Rail. Co., Ltd. (8). The court there had to deal with the case of a railway com- 
pany which had taken over the duties and liabilities of a canal company. As a 
result of the negligence of the canal company—for the purposes of that case the 
railway company stood in the shoes of the original canal company—it was found 
that that canal company had negligently failed to maintain one of the gates of one 
of the locks and so damage and loss had been occasioned. One of the arguments 
which was addressed to the court was that the company were not liable merely for 
nonfeasance. Scrurron, L.J., after referring to Mersey Docks and Harbour Board 
Trustees v. Gibbs (7), says ({1931] 2 K.B. at p. 351): 


“The principle was in that case extended, from a company maintaining works 
for its own profit derived from tolls receivable under statute from all the public 
using the navigation, to a public authority not authorised to make profit out of 
its tolls. These cases show that the defence that the defendant company, 
being by statute bound to use reasonable care to maintain a public navigation 
and entitled to receive tolls from the users of the navigation are not liable for 
nonfeasance, cannot succeed.”’ 


Greer, L.J., expressed the same view and said ({1931] 2 K.B. at p. 860) that 
the cases 


“are all cases in which it was held that failure to perform a statutory duty by 
a company taking tolls for its services rendered them liable to pay damages to 
persons who suffered special damage as a result of the company's breach of 
their statutory duty.”’ 


Counsel for the defendants next says that the statutory duty cast upon the 
defendant authority in this case is merely the duty of acting as a surveyor of high- 
ways. He says that the defendant authority is in the same position in regard to 
an action for damages based upon alleged nonfeasance as a surveyor of highways, 
and he relies upon the very well-known principle of law that a surveyor of highways, 
or any public authority whose position is analogous to that of a surveyor of high- 
ways, is not liable to pay damages to a person who has been injured by its failure 
to repair. He says the failure to repair this bridge was the failure of a statutory 
authority, a public authority, whose duty to repair was analogous to that of a 
surveyor of highways. The principle, which had been for a long time disputed, 
was, perhaps, finally decided in Cowley v. Newmarket Local Board (9). Very soon 
afterwards in a case in the Privy Council, Pictou Municipality v. Geldert (10), the 
effect of that case was summed up in the opinion of their Lordships delivered by 
Lorp Hosuovuse, who said 

“The latest English case is that of Cowley v. Newmarket Local Board (9), 

decided in the House of Lords. It must now be taken as settled law that a 

transfer to a public corporation of the obligation to repair does not of itself 

render such corporation liable to an action in respect of mere nonfeasance. In 
order to establish such liability it must be shown that the legislature has used 
language indicating an intention that this liability shall be imposed.”’ 


He was dealing in that case, as do indeed all these cases, of which many have been 
cited to me, with the case of a public authority charged with the maintenance of 
public highways. They are cases of local boards, surveyors of highways, county 
councils, municipal authorities, and so forth. In the same case there is the follow- 
ing statement of Lorp Hosnouss : 
“By the common law of England, which is also that of Nova Scotia, public 
bodies charged with the duty of keeping public roads and bridges in repair, 
and liable to an indictment for a breach of this duty, were, nevertheless, not 
liable to an action for damages at the suit of a person who had suffered injury 
from their failure to keep the roads and bridges in proper repair. ... This was 
first held in a case in which the inhabitants of a county were sued.”’ 
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The ground of that decision was that they were not a corporation, and, therefore, 
there was a technical difficulty in suing them, but Lorp Hosuouse thought that the 
decision also went ‘‘on the substantial ground of non-liability.’’ In fact, non- 
liability has been held in later cases to be the real ground of that ancient decision. ; 

Therefore, in the present case, I have to look at the facts and see whether, in 
my judgment, the statute imposing the liability to repair this bridge does indicate 
an intention that the persons upon whom the liability is imposed—that is, the 
defendant authority—should be in the position of a surveyor of highways, or 
whether there is an indication to the contrary—that they are to be responsible to 
any person who has suffered injury as a result of their failure in the performance of 
their statutory duty, or of one of their statutory duties, which, of course, are many. 

A number of cases were cited. One case which was particularly relied upon by 
the defendants was Maguire v. Liverpool Corpn. (4). The case is interesting, I 
think, as an instance of the transfer of the duties of a surveyor of highways to an 
authority which certainly has the immunity which formerly attached to the surveyor 
of highways. It is interesting to notice from the headnote that in that case 


‘the defendant corporation were declared to be the surveyors of highways for 
the borough of Liverpool; the control of the streets was vested in them; and 
they were empowered to form or pave streets with such materials as they 
should think fit. By s. 58 [of a private Act] it was enacted that the corpora- 
tion should be liable to be indicted at common law for the want of the sufficient 
repair of any public highway within the said borough in the same manner as 
any person or persons liable to the repair of such highways was or were before 
the passing of this Act. An action was brought against the corporation for 
injuries caused to the plaintiff's horse by the negligence of the defendants, in 
that they had not properly repaired a road. The want of repair was admitted, 
but there was no evidence of misfeasance on the part of the defendants.—Held: 
the mere fact that a new body was created with the duty to repair roads did 
not of itself impose on the new body a liability to actions for damages caused 
by non-repair of roads; and if and so far as Hartnall v. Ryde Comrs. (11) laid 
down a rule to the contrary, it must be taken to have been overruled. No 
fresh liability was created when the duty to repair was transferred by the local 
Act; and the action could not be maintained. Under the modern authorities 
a transfer to a public corporation of the obligation to repair roads does not, ‘of 
itself, render the corporation liable to an action for damages for nonfeasance 
as distinguished from misfeasance; and the question whether such a liability 


is imposed upon them must be determined by the language of the particular 
Act of Parliament.’’ 


Other cases were cited to me, but I do not think there can be any real doubt 
as to the general principle of law which applies. If the defendants are in the 
position of a surveyor of highways, they are not liable in this action. However 


C 
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unsatisfactory the law may be, and I am only saying what has been said repeatedly H 


by other judges, and, indeed, by many members of the House of Lords, it is still 
the law, and I am bound to pronounce it. The question here is: Is this a case of 
a public highway, or of a highway the duty to maintain which is thrown upon the 
defendant authority much in the same way as a duty of repairing a highway is 
thrown upon the surveyor of highways? In my judgment, this swing-bridge is not 
in the ordinary sense a highway at all. It certainly is not a public highway. It 
has never been dedicated to the public, and is the private property of the defendant 
authority upon their private ground. What the land was originally, I do not know, 
but the position now is that there is a public road, an ordinary public highway, 
going down to the north end of this bridge. There is another public road which 
comes from the south up to the south end of this bridge. Inasmuch as there is a 
large piece of water on one side which is called the Albert Dock and on the other 
side which is called the Victoria Dock it was necessary to have something to connect 
these two public highways. If this were a mere ordinary bridge, and always in 
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position, I should not hold that, merely because it was a bridge, the road surface 
ceased to be an ordinary highway. But it is not; it is a swing-bridge. That means 
that the right of the public is to go over that swing-bridge when it happens to be in 
a position to enable them to do so. They have no right to have the swing-bridge 
put in a position to enable them to go over it at any particular time, except that 
the statute has provided that the swing-bridge shall be kept closed—that is to say, 
available for use of the public—except at such times as it is required to be open 
for the transit of barges and so forth. But such a work, as it is described in 
s. 378 of the Act, appears to me to be in quite a different position from a portion 
of an ordinary public highway. I do not lay great stress upon the word ‘‘public”’ 
because, in my view, the same law would apply to a private highway, or rather to 
a highway along which at all times the public had a right of passing and re-passing 
without let or hindrance. I do not think that the law would cease to apply to it 
merely because it was on private property, and there had been no dedication to the 
public of the surface of the road. But it seems to me that this work is totally 
different from the ordinary highway. Counsel for the plaintiff addressed an argu- 
ment to me which I think had some substance in it when he said: Is it really the 
law that part of the bridge being used for two railway lines, and the Port of London 
Authority, being liable, as they clearly would be, for failure to maintain that part 
of the bridge resulting in a railway accident, or somebody being injured on that 
part of the bridge, yet when you come to the other part of the bridge, the position 
is that the authority is immune from proceedings because it is in the position of a 
surveyor of highways? The truth is that the whole of this structure is about as 
unlike an ordinary highway as one can well conceive. As I have said, the roadway 
is constructed of iron plates. The larger part of the bridge is merely a railway 
bridge. When one comes to the part consisting of the pathways, they are unlike 
the ordinary modern pathway in that they are made of wood. The case is a very 
difficult one, because the proposition which has been contended for is very wide. It 
may be that counsel for the defendants is right, but I can only say that, in my 
view, his contention is too wide. His contention is that, wherever there is a 
liability thrown upon anyone to repair a road, that person ceases to be liable for 
any act of nonfeasance in respect of the non-repair of that road. I think that 
proposition is putting the matter too high. In this case I think the position of the 
defendant authority is that of persons who have a statutory duty to repair, main- 
tain, keep in order, and look after generally a great number of things including 
several swing-bridges, some of which, no doubt, connect with public highways. I 
am not in the least satisfied that this swing-bridge itself is a public highway or 
that the liability to maintain it puts the defendants in the position of public 
authorities, such as surveyors of highways, who are charged with the maintenance 
of public highways. 

Therefore, for these reasons, I think the defendants, on whom the onus of satis- 
fying me lies, have failed to satisfy me that they are immune from the ordinary 
consequences of an action in which a person has proved to the satisfaction of the 
jury that he has suffered injuries as a result of negligence. There will be judgment 
for the plaintiff for the amount found by the jury. 

Judgment for plaintiff. 


Solicitors: J. Nizon Watts & Co.; J. D. Ritchie. 
[Reported by T. R. Frrzwatrer Butter, Esq., Barrister-at-Law.] 
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Re BLAKE. Re PETITION OF RIGHT OF A. M. MINAHAN 


[Cuancery Division (Maugham, J.), February 26, March 4, 25, 1931] 


[Reported [1982] 1 Ch. 54; 100 L.J.Ch. 251; 145 L.T. 42; 
47 T.L.R. 857] 


Limitation of Action—Proceeding against Crown—Claim to intestate’s estate paid 
by order of court to the Crown—Limitation Act, 1623 (21 Jac. 1, ¢. 1G} 3. 3. 
An intestate died in 1876 leaving no issue, and by an order of court made in 

1883 the trust funds then constituting the estate were transferred to the Crown. 
On a petition by the legal personal representative of the next-of-kin of the 
intestate claiming the estate, 

Held: on demurrer, the petition ought to be treated in the same way as an 
equitable claim by the next-of-kin of an intestate against a subject who had 
wrongly received part of the intestate’s estate, pursuant to an order of the 
court, and without any notice of the plaintiff’s title, such a defendant would 
not have had the means of knowing the truth and so, as the specific property 
transferred in 1883 was no longer in the hands of the Crown, the claim was 
barred, by analogy with the Statute of Limitations, 1623, six years after the 
payment of the trust funds to the Crown. 

Brooksbank v. Smith (1) (1836), 2 Y. & C.Ex. 58; Baker v. Courage & Co. 
(2), [1910] 1 K.B. 56; and Re Mason (8), [1929] 1 Ch. 1, applied. 


Notes. The Limitation Act, 1623, has now been repealed and replaced by the 
Limitation Act, 1939, s. 2 (1) of which contains the six-years limitation formerly 
contained in s. 3 of the 1623 Act, and s. 20 of which deals with the limitation of 
actions claiming personal estate of a deceased person. Petitions of right were 
abolished by the Crown Proceedings Act, 1947, s. 1 of which substituted for them 
proceedings against the Crown. 

Considered: Re Diplock’s Estate, [1948] 2 All E.R. 318; Ministry of Health v. 
Simpson, [1950] 2 All E.R. 1187. 

As to the application of the Limitation Acts to claims for the recovery of an 
estate, administration of which has been granted to a Crown nominee, see 16 
Hauspury’s Laws (8rd Edn.) 220, para. 401; as to the period of limitation for such 
a claim against an ordinary personal representative, see ibid., vol. 20 (2nd Edn.) 
660, para. 845; and as to constructive trusts not preventing time running unless 
the trustee enters into possession with knowledge, see ibid., 754, para. 1032, text 
and note (r), and 756, para. 1036, text and note (0). For the Administration of 
Estates Act, 1925, see 9 Hatssury’s STATUTES (2nd Edn.) 718; for the Law of 
Property (Amendment) Act, 1924, s. 10 and Sched. 10, see ibid., vol. 20, 419 and 
425; and for the Limitation Act, 1939, see ibid., vol. 18, 1159. 

Cases referred to: 

(1) Brooksbank v. Smith (1886), 2 Y. & C.Ex. 58; Donnelly 11; 6 L.J.Ex. Eq. 
34; 160 E.R. 311; 32 Digest 518, 1758. 

(2) Baker v. Courage & Co., [1910] 1 K.B. 56; 79 L.J.K.B. 313; 101 L.T. 854; 
32 Digest 337, 206. 

(3) Re Mason, [1929] 1 Ch. 1; 97 L.J.Ch. 821; 189 L.T. 477; 44 T.L.R. 6038; 72 
Sol. Jo. 545, C.A.; Digest Supp. 

(4) Re Dewell, Edgar v. Reynolds (1858), 4 Drew. 269; 31 L.T.O.S. 50; 4 
Jur.N.S. 399; 6 W.R. 404; 62 E.R. 104; sub nom. Edgar v. Reynolds, 27 
L.J.Ch. 562; 18 Digest 35, 343. 

(5) Re Robinson, McLaren v. Public Trustee, [1911] 1 Ch. 502; 80 L.J.Ch. 881: 
104 L.T. 331; 55 Sol. Jo. 271; 382 Digest 518, 1761. 

(6) Re Lacy, Royal General Theatrical Fund Assocn. v. Kydd, [1899] 2 Ch. 149; 
68 L.J.Ch. 488; 80 L.T. 706; 47 W.R. 664; 32 Digest 405, 834, . 

(7) Soar v. Ashwell, [1893] 2 Q.B. 390; 69 L.T. 585; 42 W.R. 165; 4 R. 602 
C.A.; 82 Digest 508, 1677. , a 
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(8) Friend v. Young, [1897] 2 Ch. 421; sub nom. Re Friend, Friend v. Friend 

66 L.J.Ch. 737; sub nom. Re Friend, Friend v. Young, 77 L.T. 50; 46 W.R. 

189; 41 Sol. Jo. 607; 32 Digest 398, 746. . 

(9) Burdick v. Garrick (1870), 5 Ch. App. 233; 39 L.J.Ch. 369: 18 W.R. 387 

L.C. & L.J.; 82 Digest 502, 1632. Ns 

(10) Lockey v. Lockey (1719), Pree. Ch. 518; 1 Eq. Cas. Abr. 304; 24 E.R. 232 

L.C.; 32 Digest 461, 1272. ; wiki , 

(11) Hovenden v. Lord Annesley (1806), 2 Sch. & Lef. 607; 32 Digest 509, 1687. 

(12) Re Hyre-Williams, Williams v. Williams, [1923] 2 Ch. 533; 92 L.J.Ch. 582 ; 

129 L.T. 218; 67 Sol. Jo. 500; 82 Digest 507, 1674. , 

(13) Devaynes v. Noble, Clayton’s Case (1816), 1 Mer. 529, 572; 35 E.R. 767, 781; 
12 Digest (Repl.) 29, 59. 


Petition of Right on behalf of one of the next-of-kin claiming an interest in the 
estate of an intestate. 


The following facts are taken from the judgment: 

This is a petition of right in the matter of the estate of Helen Blake, deceased, 
presented by Annie Murtha Minahan praying for an inquiry as to who were the 
persons by virtue of the statutes for the distribution of the estates of intestates in 
force at the date of the death of the said Helen Blake entitled to her personal 
estate, and for consequential directions. The suppliant claims to be the legal 
personal representative of one William Leonard, who is stated in the petition to 
have been the next-of-kin, or one of the next-of-kin, of the intestate. The matter 
comes on before the court on a demurrer, and the Attorney-General on behalf of 
the Crown has consented to the points of law being set down for hearing and dis- 
posed of before the trial of the issues of fact raised by the petition. The facts 
stated in the petition must, of course, be treated as admitted for the purposes of 
the demurrer. 

Helen Blake died on Sept. 23, 1876, intestate, and she did not leave her surviving 
any child or other issue, or parent or remoter ancestor, or brother or sister, or any 
child or other issue of any brother or sister, or any uncle or aunt, or any child of 
any uncle or aunt her surviving. On March 14, 1877, letters of administration to 
the estate of the intestate were granted out of the Principal Registry of the Probate 
Division to the solicitor for the affairs of Her Majesty's Treasury for the use of 
Her Majesty. 

By a judgment dated April 14, 1877, in a proceeding the short title whereof was : 
‘Re Helen Blake, deceased; The Solicitor for the affairs of Her Majesty’s Treasury 
v. Her Majesty’s Attorney-General, 1877 B. No. 182,”’ certain accounts and in- 
quiries were directed, and by a further order in the said proceedings, dated June 23, 
1883, it was declared that Her Majesty, in right of her royal prerogative, was 
entitled to the personal estate of the intestate found by the court to be outstanding 
and undisposed of, and the residue of the personal estate, subject to the payment of 
costs, namely, the sum of £93,587 8s. 1d., was ordered to be paid or transferred 
by the plaintiff in the said proceedings to such persons or such accounts, and in 
such manner as Her Majesty the Queen or the Lords Commissioners of Her 
Majesty’s Treasury should from time to time direct. Pursuant to the said order 
the said moneys, stocks and funds were paid over and transferred to Her Majesty's 
Paymaster-General. 

By para. 17 of the petition it is alleged that the said moneys, stocks and funds 
now form part of the consolidated fund, and it is added as a contention of law that 
the same are held in trust for the next-of-kin of the intestate. 


The Solicitor-General (Sir Stafford Cripps, K.C.) and Stafford Crossman, for the 
Crown, referred to Re Mason (3) and Re Dewell, Edgar v. Reynolds (4). 
Vaisey, K.C., and A. C. Edgar for the suppliant. 
Cur. adv. vult. 
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March 25. MAUGHAM, J., read the following judgment: 

I do not think it is necessary at the moment to state any of the further allegations 
in the petition, having regard to the demurrer which raises the point whether the 
claim of the suppliant is maintainable against His Majesty by reason of the relevant 
Statutes of Limitation and of s. 3 of the Intestates’ Estates Act, 1884; and this 
point is the only point with which I shall now deal. I should perhaps observe theke 
having regard to s. 56 of the Administration of Estates Act, 1925, the Intestates 
Estates Act, 1884, is repealed only so far as it applies to deaths occurring after the 
commencement of the Act of 1925. In these circumstances it is s. 3 of the 
Intestates’ Estates Act, 1884, which is applicable, and not s. 30 of the Administra- 
tion of Estates Act, 1925. Section 3 of the Intestates’ Estates Act, 1884, is in the 
following terms : 


“‘After the passing of this Act an information or other proceeding on the part 
of Her Majesty shall not be filed or instituted, and a petition of right shall not 
be presented, in respect of the personal estate of any deceased person or any 
part or share thereof, or any claim thereon, except within the same time and 
subject to the same rules of law and equity in and subject to which an action 
for the like purpose might be brought by or against a subject.’’ 


Before commencing on this section it is necessary to read s. 2 of the same Act, 
which is as follows: 


‘Where the administration of the personal estate of any deceased person is 
granted to a nominee of Her Majesty (whether the Treasury Solicitor, or a 
person nominated by the Treasury Solicitor, or any other person), any action 
or other proceeding by or against such nominee for the recovery of the personal 
estate of such deceased person, or any share thereof, shall be of the same 
character, and be brought, instituted, and carried on in the same manner, and 
be subject to the same rules of law and equity (including the rules of limitation 
under the Statutes of Limitation or otherwise), in all respects as if the adminis- 
tration had been granted to such nominee as one of the next-of-kin of such 
deceased person.’’ 


It is apparent that s. 2, unlike s. 3, is dealing with a proceeding against an 
administrator who is the nominee of the Crown, whether the Treasury Solicitor— 
a corporation sole under the Treasury Solicitor Act, 1876—or a person nominated 
by the Treasury Solicitor or any other person. It may be useful to observe that 
an action against an administrator of the personal estate of a deceased person at 
the date of the Act was liable to be defeated by the limitation of twenty years 
imposed by the Law of Property Amendment Act, 1860, s. 13. This Act was 
wholly repealed by the Law of Property (Amendment) Act, 1924, but—by an un- 
fortunate slip—without any saving for the case of deaths which have occurred 
before Dec. 81, 1925; but in the present case the proceeding by Annie Murtha 
Minahan is not in the form of an action against the Treasury Solicitor, so that s. 2 
of the Intestates’ Estates Act, 1884, is not the relevant section. 

Section 3 of that Act, however, has this effect, that any statute of limitations 
and the same rules of law and equity which would apply to an action against a 
subject for the recovery of the personal estate of Helen Blake, cE ey can be 
relied on by the Crown on the present petition of right. 

Having regard to the plain distinction between the language used in gs. 2 and 8, 
it must, I think, be evident that where the Crown is being sued the actions contem- 
plated by the latter section are actions against a subject to whom the administrator 
has wrongly paid part of the personal estate of the intestate. Such an action might 
have different forms. An action in the Chancery Division brought by the next-of- 
kin against a person to whom the administrator had wrongly paid part of the 
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personal estate of the intestate under a mistake of fact—not joining the adminis- 
trator and seeking administration—would be in the nature of a common law action 
for money had and received, and the court, acting on the analogy of the Statute of 
James I (21 Jac. 1, c. 16) [the Limitation Act, 1623], would hold the claim to be 
barred after the lapse of six years from the date of payment—Re Robinson, McLaren 
v. Public Trustee (5), where the law is elaborately explained by Warrincron, J 
and Re Mason (8). 

A common law action of the same character, assuming that such an action would 
lie, would also be barred by the same statute after the expiration of six years from 
the date of payment: Baker v. Courage & Co. (2). On the other hand, there is no 
doubt that in a proper case the next-of-kin might bring an action in the Chancery 
Division to follow the trust property, if the defendant to whom the administrator 
had paid it were still in possession of it. 

It is in this way that counsel on behalf of the suppliant sought to support the 
present petition, and great reliance was placed on para. 17 of the petition which 
stated that ‘“‘the aforesaid moneys, stocks and funds’’—meaning, presumably, the 
£93,587 8s. 1d.—now form part of the consolidated fund. 

This statement in the petition was the subject of some discussion during the 
argument, and counsel for the suppliant candidly stated that it was not intended 
to suggest that the sum in question had ever been in any way earmarked so as to 
exist as a separate portion of the funds belonging to the Crown. The term ‘‘con- 
solidated fund”’ is first to be found, I think, in the Exchequer and Audit Depart- 
ments Act, 1866, which provides—s. 11—that all moneys paid into the Bank of 
England and the Bank of Ireland on the account of the Exchequer shall be con- 
sidered by the governor and company of the said banks respectively as forming one 
general fund in their books, and that all orders directed by the Treasury to the said 
banks for use out of credits to be granted by the Controller and Auditor-General as 
thereinafter provided for the public service shall be satisfied out of such general 
fund; and s. 12 provides for quarterly accounts of the income and charge of ‘‘the 
consolidated fund’’ in Great Britain and in Ireland for such quarter. The con- 
solidated fund, in fact, is no other than the great central account of His Majesty’s 
Government, into which ultimately passes the produce of taxes and other sources 
of income, from which round sums are issued to subsidiary accounts, from which 
the actual drafts for the public services are met. In these circumstances, it seems 
to be clear that for the present purpose the petition ought to be treated in the same 
way as an equitable claim brought by the next-of-kin of an intestate against a 
subject who has wrongly received part of the intestate’s estate, pursuant to an 
order of the court, and without any notice of the plaintiff’s title. es 

It should therefore be added that by para. 18 of the petition it 1s stated that 
since shortly after the death of the intestate—over fifty years ago—the said William 
Leonard and the suppliant have from time to time endeavoured to obtain ede 
in order to substantiate before His Majesty’s court the claim of the said W illiam 
Leonard. Assuming that such an action could, in the circumstances, be Be 
tained in equity, the question arises whether the Statute of Limitations eo e 
successfully pleaded in answer to the claim, either as directly applicable or as 

i i i f analogy. It is to be observed that the 
applicable in a court of equity by way o BY ne if 
person to whom the property was paid, either pursuant to the order oe : nie 
or simply by a mistake of the administrator, would clearly not pe an alenmea ke 
for the rightful owner; for even the administrator is not an express trus e : ite e 
(6). If the property transferred by the administrator had been we 1e for ie 
securities still retained by the defendant, there would perhaps pad ae uy a 

: t from the question of lapse of time: Brooksbank v. 
em em wie Public Trustee (5). In Brooksbank v. Smith 

i ' obinson . ’ 

a tee a Pees Brane had, by mistake, transferred a sum 
ee dofendant, who still retained £100 of such stock which the plaintiffs 
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identified as the residue of the stock transferred. A.purson, B., held that it was 
a case where the Statute of Limitations was not applicable, since the mistake aes 
first discovered within six years before the filing of the bill. The case is explained 
in Baker v. Courage & Oo. (2), where Hamitron, J., points out that where a party 
had not the means of knowing the truth equity would not consider laches to be 
attributable to him, and therefore the equitable period of limitation would not run 
against him. But the judgment in Brooksbank v. Smith (1) certainly tends to 
show that in such a case the Statute of Limitations, that is, the Statute of James LE; 
would be a defence by way of analogy after six years from the time when the mistake 
was first discovered. 

It may be desirable to add a few words on the question of principle. 

The right to follow trust funds into the hands of a volunteer is an equitable right 
which, at the highest, cannot be based on a principle more favourable to the 
cestui que trust than would be involved in the contention that the volunteer is a 
constructive trustee for the true owner. Constructive trusts are of various kinds; 
and without attempting a classification, I may point out that there is a wide 
difference from the point of view of the effect of lapse of time between cases where 
the constructive trustee must be taken to have knowingly assumed the obligations 
of a trustee and those where the relationship is due merely to equitable principles. 
In Soar v. Ashwell (7)—I take that case as an excellent example—the solicitor to 
trustees of a will, who had received the moneys due under a mortgage belonging to 
the trust, was assumed to act as trustee of the funds which he received; and being 
therefore bound under a direct trust to the cestuis que trust could not rely upon 
the lapse of time. But where the constructive trust is one in which an equitable 
obligation arises from the circumstances of the case, and there has been no inten- 
tion to create a trust and no improper conduct in reference to trust property from 
which the court will infer a direct trust, there is in general no objection to the 
defendant appealing to the lapse of time: see Friend v. Young (8), where StrRtinG, 
J., distinguishes Burdick v. Garrick (9). The same view was taken by Lorp 
Macciesrietp in Lockey v. Lockey (10), and an elaborate judgment of Lorp Repgs- 
DALE in Hovenden vy. Lord Annesley (11) is to the like effect. 

To avoid misconception I repeat that I am not considering cases where trust 
moneys have been received with the full knowledge that they are subject to a trust. 
In such a case the person receiving the money puts himself in the same position 
as an express trustee: see Soar v. Ashwell (7) and Re Eyre-Williams, Williams v. 
Williams (12). Nor am I dealing with a case of fraud. On the hypothesis on 
which I have to deal with the present case, I have come to the conclusion that 
there would be nothing to prevent a subject from raising the lapse of time as a bar; 
and, at the best for the claimant, a lapse of six years from the date of discovery of 
the mistake would, in my opinion, be a complete answer to the claim. In the 
above observations I have assumed that there is a right to follow trust funds; but 
the sum ordered to be transferred by the order of June 23, 1883, was a sum of 
money, namely, £93,587 8s. 1d., subject to costs. The old doctrine as to the im- 
ere ae of following money into the hands of a volunteer has been largely 
encroached upon by mor oy St : . . 
is the istantar. I hia, ne ee ‘5 re ie : * anes 
to follow money in the a2 of a vetinteen << : i pas Sear ae pa 
NS RES a Pe ne ai = rm not oe the original trustee or his 

eniw Sstull} , oubt whether, at any rate when the 
money is paid over pursuant to an order of the court, such an action would lie, 
fron ‘ths ‘Sfection sa eae is Thaion' Cons OV ee 
: ; se (15). A petition of right similar 
in some respects to the present petition was brought in Re Mason (3) The decisi 
of Romer, J., dismissing the petition, was affirmed by the Court of An ws an 
might perhaps have placed more reliance on that decision in the Aa : vers 
ti have done. It appears, however, that the facts in that case difered ee < 
facts in the present case by reason of the circumstance that the Crown had not 
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retained the property, but had granted the personal estate and effects of the 
intestate—subject to payment of a percentage on the value for His Majesty’s use— 
to certain third persons. Accordingly, the suppliant there was unable to assert— 
except as regards the commission—that any of the property remained in the hands 
of the Crown; and the claim for the amount of the commission does not seem to 
have been separately urged. I would, however, observe that there are a number 
of observations in the judgments of Romer, J., in the court of first instance, and 
of the Master of the Rolls and Lawrence, L.J., in the Court of Appeal, which tend 
to support the views which I have expressed. 


The question raised by the demurrer must therefore be determined in favour of 
the Crown. 


Solicitors : Ward, Bowie & Co., for Booth & Co., Leeds; Treasury Solicitor. 
[Reported by A. W. Cuasrer, Esq., Barrister-at-Law.] 





NEWBOULD v. ATTORNEY-GENERAL 


[Pronate, Divorce anp Apmrratty Division (Lord Merrivale, P.), February 20, 
1931] 


[Reported [1931] P. 75; 100 L.J.P. 54; 144 L.T. 728; 
47 T.L.R. 297; 75 Sol. Jo. 174] 


Legitimation—Legitimatio per subsequens matrimonium—Child born after 
annulment of father’s first marriage for incapacity—Subsequent marriage of 
father to mother—Legitimacy Act, 1926 (16 € 17 Geo. 5, c. 60), s. 1 (2). 

The Legitimacy Act, 1926, s. 1 (2), provides: ‘‘Nothing in this Act shall 
operate to legitimate a person whose father or mother was married to a third 
person when the illegitimate person was born.”’ 

On Oct. 27, 1909, N. married K. On April 23, 1929, D., a woman who was 
then free to marry, gave birth to a son of whom N. was the father. On May 15, 
1929, N. was granted a decree nisi of nullity of his marriage on the ground of 
K.’s incapacity to consummate it. This decree was made absolute on Nov. 25, 
1929. On Nov. 30, 1929, N. married D. 

Held: the effect of the nullity decree was that there had been no marriage 
at all (G. v. M. (1) (1885), 10 A.C. 171, and Napier v. Napier, otherwise 
Goodban (2), [1915] P. 184, followed); accordingly N. was not married to a 
third person when D.’s son was born and the son was legitimated by the 
subsequent marriage. 


Notes. By the Matrimonial Causes Act, 1950, s. 9, any child of a woman whose 
marriage is annulled who would have been the legitimate child of the marriage if 
it had been dissolved instead of annulled, is deemed to be legitimate. The diffi- 
culty which this provision might now cause in applying the principle of the present 
ease to cases in which it was the mother, and not, as here, the father, whose 
marriage had been annulled, was mentioned in Re Adams, Sursham v. Farquharson, 
[1951] 1 All E.R. 1037. 

Considered: Re Adams, Sursham v. Farquharson, [1951] 1 All E.R. 1037. 
Referred to: Siveyor v. Allison, [1935] 2 K.B. 403; De Reneville v. De Reneville, 
[1947] 2 All E.R. 112. 
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As to legitimation by subsequent marriage, see 3 Hatspury's Laws (8rd = 
93, para. 147; for the Legitimacy Act, 1926, see 2 Hatspury’s StTaTuTEs (2nd Edn.) 
493. 

Yases referred to: 
: (1) G. v. M. (1885), 10 App. Cas. 171; 53 Re nom. Gordon v. Merricks, 
1 T.L.R. 826, H.L.; 27 Digest (Repl.) 416, 3461. 
(2) Napier v. Napier, otherwise Goodban, [1915] P. 184 ; 84 L.J.P. 177; 113 
L.T. 764; 81 T.L.R. 472; 59 Sol. Jo. 560, C.A.; 27 Digest (Repl.) 276, 2210. 
(3) Newbould v. Newbould, otherwise Kirkby. Unreported. 
(4) B—n v. B—n (1854), 1 Ecc. & Ad. 248; 23 L.T.O.S. 99; 164 E.R. 144; 
sub nom. B—n v. M—e (falsely calling herself B—n), 2 Rob. Eccl. 580, 
P.C.; 27 Digest (Repl.) 270, 2161. 
(5) P. v. P., [1916] 2 I.R. 400; 27 Digest (Repl.) 658, *2222. 
(6) A. v. B. (1868), L.R. 1 P. & D. 659; 17 W.R. 14; sub nom. P. v. 8.) 87 
L.J.P. & M. 80; sub nom. Vv. , 19 L.T. 22; sub nom. Anon., 
32 J.P. 743; 27 Digest (Repl.) 270, 2166. 

Petition for a declaration of legitimacy per subsequens matrimonium by a father 
on behalf of his infant child, under the Legitimacy Act, 1926. 

The infant petitioned by the father, A.E.N., as guardian ad litem for a declaration 
of legitimacy under the Legitimacy Act, 1926, and the Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 188. The petition set out that the infant petitioner 
was born on April 23, 1929, the son of A.E.N. and a named woman, DP sthasg 
at that date neither of the parents was lawfully married, notwithstanding that a 
form of ceremony of marriage had in fact been solemnised on Oct. 27, 1909, between 
A.E.N. and another woman; that by a final decree on Nov. 25, 1929, that ceremony 
of marriage was pronounced and declared to be and to have been absolutely null 
and void; that on Nov. 30, 1929, A.E.N. was lawfully married to D.I.P. at the 
Kensington register office, and he was domiciled in England; and that no property 
was involved in the legitimation of the infant petitioner. The prayer asked for a 
declaration that the parents of the petitioner were lawfully married on Nov. 30, 
1929, and that the petitioner was legitimate as from that date. The Attorney- 
General as respondent filed a formal answer. 

The decree absolute for nullity of marriage in Newbould v. Newbould, otherwise 
Kirkby (8) referred to the decree nisi made on May 15, 1929, 


oe 








whereby it was ordered that the marriage in fact had and solemnised on 
Oct. 27, 1909, at St. George’s Church, Hanover Square, be pronounced and 
declared to have been and to be absolutely null and void to all intents and 
purposes in law whatsoever by reason of the incapacity of the respondent to 
consummate the said marriage, and the said petitioner be pronounced to have 
been and to be free from all bond of marriage with the said respondent, unless 
sufficient cause be shown to the court why the said decree should not be made 
absolute within six months of the said decree.”’ 


The decree absolute went on: 


“And no such cause having been shown, the court on application by the 
petitioner by final decree pronounced and declared the said marriage to be and 
to have been absolutely null and void, and that the said petitioner was and is 
free from all bond of marriage with the said respondent.”’ 


C. P. Harvey, for the petitioner, referred to B—n v. B—n (4); G. v. M. (1); 
Napier v. Napier, otherwise Goodban (2); and P. v. P. (5). 

Ivan Horniman (with him Sir Gervais Rentoul, K.C.), for the Attorney-General, 
referred to A. v. B. (6). : 

LORD MERRIVALE, P.—This case required the close attention which learned 
counsel have given it. It is a petition for a declaration of legitimacy of an infant— 
a child born in April, 1929. The father and mother of the petitioner were married 
in November, 1929. If neither of them was married to a third person at the date 
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of the birth of the petitioner then the child may be declared legitimate under the 
statute of 1926. The father of the petitioner as guardian ad litem has brought 
these proceedings manifestly in the inter@&&ts of the infant child. He gave his 
evidence and set out the fact that in October, 1909, he went through a form of 
marriage with a person named, and he produced the proper proofs that in 1929 he 
petitioned for nullity of that marriage. On May 15, 1929, that petition came on 
for hearing. The person with whom the ceremony of marriage had been gone 
through did not defend the suit, and a decree nisi was pronounced declaring that 
marriage ‘‘to have been and to be absolutely null and void’’ owing to the incapacity 
of the other person. The decree of nullity was made absolute on Noy. 25, 1929. 

The question to be considered is whether that decree of nullity was one by which 
the ceremony of marriage was pronounced to have been a mere ceremony not 
resulting in matrimony or whether the decree had dissolved a marriage which in 
fact existed. Counsel referred to various cases in the House of Lords and the 
Court of Appeal. In G. v. M. (1) the matter was fully discussed in the House of 
Lords by Lorp Sex.sorne and others, and, as counsel here argued, it was held that 
the decree of nullity for impotence was a decree which had a retrospective operation, 
so that it must be held that when the decree had become effective there had been 
no marriage at all. The matter was considered in Napier v. Napier, otherwise 
Goodban (2) by Lorp Cozens-Harpy, M.R., and Pickrorp and Warrineton, L.JJ., 
and the pith of the matter is expressed in Lorp Cozens-Harpy’s judgment as 
follows : 


“The [Ecclesiastical Courts did not dissolve a marriage. They only declared 
that there had been no marriage at all.’’ 


There the matter is put very succinctly. 

My attention was drawn, however, to the judgment of Lorp Penzance in A. v. B. 
(6), where he summed up the view that had been taken with respect to void and 
voidable marriages. That was an administration suit in which it was held that 
where it was sought by a third party to question the validity of a marriage, one of 
the parties to which was dead, such a thing could not be, and that where complaint 
arose between parties during their lifetime there were proper considerations which 
might limit the right to a decree for impotence. The substance of the matter 
seems to be that during the lifetime of the parties to a matrimonial contract any 
ground for impeaching it in respect of the capacity of either to enter into the contract 
is only a personal right of one or other of the parties. If there is disability to 
implement the contract of marriage, then the ceremony can be declared null and 
void, unless cause is shown by reason of action of the complaining party which 
disables him from taking proceedings so that on legal or equitable grounds he is 
to be bound by what has taken place and disabled from calling for further investiga- 
tion. A number of cases show the limitations which exist on the right of the 
parties to a marriage contract to prosecute a claim for nullity. 

Here, by a decree of this court, the incapacity of the respondent in the nullity 
suit was found and declared and, no impediment being alleged, a decree was in 
due course made. It is a valid decree which must have effect here and elsewhere 
and could not be impeached except by proper proceedings. It has not been and 
cannot now be impeached. That being so, the petitioner in the present proceed- 
ings, moving by his father (the petitioner in the former suit), is entitled to the 
declaration sought. 

On the statement of counsel that, in accordance with practice, the Attorney- 
General did not ask for his costs, the President said: ‘‘It is in the public interest 
that this matter should be cleared up.”’ 


Solicitors: H. S. Wright & Webb; The Treasury Solicitor. 
[Reported by Wruu1am Larey, Esq., Barrister-at-Law.] 
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R. v. GREEN-EMMOTT 


[Court or Crominan Appeat (Lord Hewart, C.J., Avory and Humphreys, JJ.), 
February 24, 1931} 
: [Reported 144 L.T. 671; 22 Cr. App. Rep. 183; 29 Cox, C.C. 280] 


Criminal Law—Recognisance—Prisoner certified lunatic at time of recognisance 

—Effect on validity. 

A prisoner who had pleaded Guilty to a criminal offence, was ordered to be 
bound over on condition that he entered into a recognisance. He was subse- 
quently charged with a breach of the recognisance and received a sentence of 
imprisonment. At the time when he entered into the recognisance he was a 
certified lunatic, and no evidence in regard to his state of mind was called at 
the trial. 

Held: the certificate raised a presumption of insanity, which held good unless 
it was displaced by evidence, and as no evidence to displace the presumption 
had been given, the prisoner must be held to be incapable of entering into a 
binding recognisance, and the sentence imposed on the basis that there had 
been a breach of the recognisance must be quashed. 


Notes. As to the presumption against the validity of a recognisance entered 
into by a person who was at the time a certified lunatic, see 10 Hauspury’s Laws 
(8rd Edn.) 495, para. 904, note (p). 


Cases referred to: 

(1) Beverley’s Case (1603), 4 Co. Rep. 123 b; 76 E.R. 118; 33 Digest 127, 32. 

(2) Thompson v. Leach (1697), 3 Mod. Rep. 801; Carth. 435; 1 Com. 45; Comb. 
468; 1 Eq. Cas. Abr. 278; Holt K.B. 857; 3 Lev. 285, n.; 1 Ld. Raym. 313; 
12 Mod. Rep. 173; 2 Salk. 427, 575, 675; 3 Salk. 300; 1 Show. 308, n.; 
87 E.R. 199; on appeal (1698), Show. Parl. Cas. 150; 1 E.R. 102, H.L.; 
33 Digest 128, 42. 

(3) Stokes v. Oliver (1696), 5 Mod. Rep. 210; 2 Bac. Abr. 544; 1 Burr. 361; 
Carth. 122; 5 Com. 2 C. 2; Comb. 63, 101; Cro. Car. 3807; Cro. Eliz. 569, 
853; Fitz-G. 1; Hob. 197; 2 Keb. 878; 2 Lev. 38; 1 Roll. Abr. tal, tone 
752; 2 Saund. 94; 1 Sid. 821. 

(4) Imperial Loan Co. v. Stone, [1892] 1 Q.B. 599; 61 L.J.Q.B. 449; 66 L.T. 
556; 56 J.P. 436; 8 T.L.R. 408, C.A.; 33 Digest 130, 57. 

(5) Daily Telegraph Newspaper Co., Ltd. v. McLaughlin, [1904] A.C. 776; 73 
L.J.P.C. 95; 91 L.T. 238; 20 T.L.R. 674, P.C.; 33 Digest 135, 124. 

(6) Van Grutten v. Forwell, Forwell v. Van Grutten, [1897] A.C. 658; 66 
L.J.Q.B. 745; 77 L.T. 170; 46 W.R. 426, H.L.; 33 Digest 161, 447. 


Appeal against conviction and sentence. 
The appellant pleaded guilty at Manchester Assizes on May 6, 1929, to gross 


indecency with a male person. Finuay, J., ordered that he be bound over on 
entering into a recognisance in the following terms : 


“George Vereker Green-Emmott is bound over in the sum of £100 to keep the 
peace and be of good behaviour for two years and to come up for judgment, if 
called upon, within two years and to return to St. Andrew's Mental Hospital 
at Northampton and remain there or at some other mental hospital until dis- 
charged therefrom and to remain in custody at H.M. Prison at Manchester 


until he can be conveyed by officers of the St. Andrew’s Mental Hospital to 
that hospital.’’ 


He was subsequently brought up at Manchester Assizes for a breach of the above 
recognisance—namely, escape from the aforementioned hospital before discharge— 
ge 


and on Dec. 9, 1930, was sentenced by Macnacuten, J., to ten months’ im- 
prisonment. 
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W. G. Leigh, for the appellant, referred to Beverley’s Case (1); Thompson v. 
Leach (2); Stokes v. Oliver (3); and Imperial Loan Co. v. Stone (4). Here no 
evidence was called at the trial to prove that the appellant had a lucid interval, 
and was capable of entering into a recognisance. In fact, no medical evidence 
was called at all; all that happened was that the judge interviewed the appellant's 
mother in his private room before passing sentence that the appellant be bound 

B over. 

H. Elam for the Crown.—There was evidence from which it may reasonably be 
inferred that the appellant was sufficiently sane to enter into the recognisance. He 
was represented by counsel, but no question of his fitness to plead was raised. 
He in fact pleaded to the indictment and expressed his willingness to enter into 
the recognisance. 


iC w. a. Leigh, in reply, referred to Daily Telegraph Newspaper Co., Ltd. v. 
McLaughlin (5) and Van Grutten v. Foxrwell (6). 


The judgment of the court was delivered by 


LORD HEWART, C.J.—This appellant pleaded guilty in May, 1929, at Man- 
chester Assizes to an indictment which charged him with gross indecency. He 
D was bound over and entered into a recognisance. In December, 1930, he was 
brought up for sentence for breach of recognisance and sentenced to ten months’ 
imprisonment. The breach of recognisance consisted in his escape from a certain 
institution, where he had undertaken to remain until he was discharged. He now 
appeals in terms against conviction and sentence; what that means, no doubt, is— 
it is contended—that there was no breach of recognisance, because his allegation is 
Ff, that at the time when he entered into the recognisance he had been certified as 
insane. There is no doubt that he had been so certified: the transcript of the 
shorthand note makes that quite plain. 
The question which we have to consider is whether a person who has been certified 
to be insane can, during the time when he is certified to be insane, enter into a 
binding recognisance. Our attention has been directed to a long series of authori- 
F ties, many of which are not really helpful on this point, but the fact seems to be 
that the certificate of insanity raised a presumption of insanity which held good 
unless it was displaced by evidence. After careful consideration, the court has 
come to the conclusion that there was here no evidence to displace the presumption 
raised by the medical certificate, and that, therefore, this appeal ought to succeed. 
The sentence of ten months’ imprisonment, it follows, will be quashed. 


G Sentence quashed. 
Solicitors: Boote, Dutton & Whittaker, Manchester; Director of Public Prosecu- 

tions. 
[Reported by T. R, F. Burier, Esq., Barrister-at-Law.] 
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Re JENKINS. JENKINS v. DAVIES 


[Court or Apprat (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), April 
15, 16, 1931] 
[Reported [1931] 2 Ch. 218; 100 L.J.Ch. 265; 145 L.T. 184; 
47 T.L.R. 3879] 


Will—Substituted gift—Gift of moneys invested in Swansea Harbour Trust— 
Swansea Harbour Trust taken over by Great Western Railway—Substitution 
of Great Western Railway stock for Swansea Harbour Trust stock by Private 
Act—Great Western Railway (Swansea Harbour Vesting) Act, 1923 (13 & 14 
Geo. 5, c. 19), a: 12. 

By his will, made in 1913, the testator bequeathed ‘‘the sum of £3,500 and 
all other moneys that I may at my death possess invested in the Swansea 
Harbour Trust’’ on trust to pay the income thereof to his wife during her life 
and after her death to D. for her life with a power of appointment over both 
capital and income. In 1928, by virtue of the Great Western Railway (Swansea 
Harbour Vesting) Act, 1923, the undertaking of the Swansea Harbour Trust 
became vested in the Great Western Railway. Under s. 5 of the Act, the 
testator was issued with £2,800 5 per cent. consolidated preference stock of 
the Great Western Railway in substitution for the £3,500 4 per cent. stock 
of the Swansea Harbour Trust. By s. 12 of the Act, stock of the Great Western 
Railway substituted under the Act for Swansea Harbour Trust stock was to be 
held “‘on and subject to the same trusts liens charges powers and other legal 
or equitable rights privileges and restrictions as affected the stock’’ for which 
it was substituted, and any reference in any ‘‘deed will codicil book document 
instrument or writing to any such stock’’ was to be deemed a reference to the 
stock of the Great Western Railway substituted therefor. The testator con- 
tinued to hold the Great Western Railway stock until his death in 1928. 

Held: (i) the latter part of s. 12 of the Act of 1928, that any reference in 
any deed, will, codicil, book, document, instrument or writing to the Swansea 
Harbour Trust stock should be deemed to be a reference to the substituted 
stock, was not restricted in meaning by the first part of the section, and applied 
to any “‘document instrument or writing’’ in existence when the Act of 1923 
was passed, even though such ‘“‘document instrument or writing’? was not 
then effective; 

(ii) the reference in the testator’s will was a reference to the Swansea 
Harbour Trust stock within the meaning of s. 12 of the Act of 1923, and, 
therefore, the bequest operated, by virtue of the latter part of s. 12, to pass 
the substituted Great Western Railway stock. 


Notes. As to a bequest of ‘“‘stock,’’ see 34 Hauspury's Laws (2nd Edn.) 260, 
para. 311; and for cases on the subject see 44 Digest 651-652, 4912-4923. As to 
determining the scope of language used in a statute, see 31 Hauspury’s Laws (2nd 
Edn.) 498-499, para. 636; and for cases on the subject see 42 Dicest 616-623, 
153-240. 


Case referred to: 
(1) Grey v. Pearson (1857), 6 H.L.Cas. 61; 26 L.J.Ch. 478; 29 L.T.0.8. 67; 
3 Jur.N.S. 823; 5 W.R. 454; 10 E.R. 1216, Ble 17 Digest (Repl.) 274, 
794. 


Appeal from a decision of Luxmoore, J. 

By his will dated Sept. 80, 1918, Owen Thomas Jenkins, after appointing his 
wife his executrix and three other persons his trustees, made the following bequest : 
‘I give and bequeath the sum of £3,500 and all other moneys that I may at my 
death possess invested in the Swansea Harbour Trust” to his trustees on trust to 
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pay the income therefrom to his wife for her life, and after her death to pay the 
income to Martha Jane Davies for her life, and after her death on trust as to 
capital and income for her children as she might appoint, and, in default of any 
appointment, for the children in equal shares as tenants in common. ‘The testator’s 
wife died in his lifetime on Nov. 16, 1924. The testator died on Dec. 17, 1928, 
and on Oct. 23, 1929, letters of administration were granted to the respondents, 
the lawful next-of-kin of the testator, with the will annexed. Martha Jane Davies 
was a married woman with a number of children, who were the appellants. She 
was a daughter of the testator but was not a legitimate child and, therefore, could 
not be one of the testator’s next-of-kin. At the date of his will, the testator 
possessed £3,500 4 per cent. stock in the Swansea Harbour Trust. In 1923, by 
virtue of the Great Western Railway (Swansea Harbour Vesting) Act, 1923, the 
undertaking of the Swansea Harbour Trust became vested in the Great Western 
Railway. Under that Act, the testator was issued with a certificate for £2,800 
5 per cent. consolidated preference stock of the Great Western Railway in sub- 
stitution for the £3,500 4 per cent. Swansea Harbour Trust stock. The £2,800 
stock was held by the testator at the date of his death. An originating summons 
was taken out by the respondents to determine, inter alia, whether, on the true 
construction of the will and of the Great Western Railway (Swansea Harbour 
Vesting) Act, 1923, the bequest of the £3,500 in the Swansea Harbour Trust was 
a valid disposition of the £2,800 Great Western Railway stock substituted therefor, 
or whether it formed part of the testator’s residuary estate. Luxmoorr, J., held 
that s. 12 of the Act of 1923 did not cover the case of future trusts and that the 
general words in the later part of the section were dominated by, and did not 
extend, the meaning of the words used in the first part of the section, and that, 
therefore, the testator’s will did not come within the ambit of the section and did 
not operate to pass the £2,800 Great Western Railway stock which fell into the 
testator’s residuary estate. The appellants appealed to the Court of Appeal. 

The Great Western Railway (Swansea Harbour - Vesting) Act, 1923, s. 12, 
provides : 


‘Stock of the company substituted by virtue of this Act for any stock of the 
trustees or (as the case may be) any cash paid under this Act to the holders 
of mortgages granted by the trustees shall be held upon and subject to the 
same trusts liens charges powers and other legal or equitable rights privileges 
and restrictions as affected the stock or mortgages for which by virtue of this 
Act the stock of the company is substituted or the cash is paid and any 
reference in any Act of Parliament deed will codicil book document instrument 
or writing to any such stock or mortgages shall be deemed to be a reference to 
the stock of the company or (as the case may be) the cash by virtue of this 
Act substituted therefor.’’ 


W. F. Swords, K.C., and A. J. Belsham for the appellants. 
H. H. King for the respondents. 


LORD HANWORTH, M.R.—This appeal must be allowed. The point we have 
to determine is what is the effect and the true interpretation of s. 12 of the Great 
Western Railway (Swansea Harbour Vesting) Act, 1923. [His Lordship stated 
the terms of the will and continued:] Let us clear up at once one matter that 
arises, what is the meaning of ‘‘all moneys that I may at my death possess invested 
in the Swansea Harbour Trust.’’ The testator, at the time of making his will, had 
£3,500 invested in stock of the Swansea Harbour Trust issued by the trustees of 
the Swansea Harbour Trust under the Swansea Harbour Act, 1886. Is that a 
reference to money or does it connote the investment in the stock of the Swansea 
Harbour Trust? I am clearly of opinion that the testator has designated by these 
words the stock he held. They were not a reference to money, but to money which 
had been invested or turned into something else, namely, this Swansea Harbour 


Trust stock. 
After he made his will, the Act of 1923 was passed whereby the Great Western 
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Railway took over the undertaking of the Swansea Harbour Trust, and provision 4 
was made for payment off of the stockholders. The amount of stock and mortgages 
granted and issued by the Swansea Harbour Trustees up to 1923 was £607,900. 
Section 7 of the Act of 1923 provided that the holders of that stock and those 
mortgages should receive certain 5 per cent. consolidated preference stock of the 
Great Western Railway. The recitals of the Act of 1923 indicate that difficulties ( 
had arisen in the working of the Swansea Harbour Trust, and that the undertaking B 
should be transferred to, and become vested in, the Great Western Railway as part 
of their undertaking on the terms therein provided. The result of that was that 
the testator received £2,800 5 per cent. Consolidated Preference stock of the Great 
Western Railway on Oct. 3, 1924, in substitution for the £3,500 4 per cent. stock 

of the Swansea Harbour Trust held by him. 

It is plain that the words of the gift in the will would not carry this sum of C 
Great Western Railway stock substituted by words indicative only of the stock of 
the Swansea Harbour Trust. But to overcome difficulties arising from the trans- 
mutation of one stock for the other s. 12 of the Act of 1923 was passed. 

Luxmoore, J., has found, however, that s. 12 did not effect the identification 
of the new Great Western Railway stock with the stock of the Swansea Harbour 
Trust referred to in the will. It is plain that the purpose of s. 12 was to overcome J—) 
the difficulties in identifying the stock which was previously stock of the Swansea 
Harbour Trust. That this was the purpose appears on the face of the section itself, 
and especially in the words in the last few lines of the section, which seem to be 
of wide application. But Luxmoorg, J., has held that those last few lines were 
dominated by what was contained in the earlier part of the section. The first part 
of the section declared that the stock of the Great Western Railway substituted E 
should be held on, and subject to, the same trusts, liens, charges, powers, and other 
legal or equitable rights and privileges and restrictions as affected the stock for 
which by virtue of the Act the stock of the Great Western Railway was substituted. 
The meaning of that is plain. No one who had previously held mortgage or stock 
of the Swansea Harbour Trust could, when he received cash or stock of the Great 
Western Railway under the Act of 1923, declare that the cash or stock was held F 
by him independently of, or without being affected by, the ‘‘trusts liens charges 
powers and other legal or equitable rights privileges and restrictions’? which had 
previously affected his holding in the Swansea Harbour Trust. Where there were 
any rights, privileges or restrictions affecting the holding of Swansea Harbour Trust 
stock their continuity was preserved by that earlier portion of the section. 

Then the last part of the section is: G 


‘and any reference in any Act of Parliament deed will codicil book document 
instrument or writing to any such stock or mortgages shall be deemed to be a 
reference to the stock of the [Great Western Railway] . . . substituted 
therefor."’ 


as 


Now we have to give some meaning to all the words of the section, and it seems to ] 
me that, if we interpret the section in the narrow way adopted by Luxmoorr, J., 
the last five lines of the section become mere surplusage if they are dominated by 
the earlier part of the section. If we treat the section as only referring to cases 
where rights, legal or equitable, or trusts are affected, it is difficult to see why those 
words were necessary. On the other hand, the legislature may well have thought 
it right to provide for every case where there was transmutation of the stock and I 
that there might be cases which were not covered by the earlier words of the 
section. It is a fundamental principle in construing Acts of Parliament to give 
words their ordinary sense if by that there arises no repugnancy or inconsistency. 
In his speech in Grey v. Pearson (1), Lorp Wensteypaue said (6 H.L.Cas. at 
p. 106): 

“‘T have been long and deeply impressed with the wisdom of the rule, now, I 

believe, universally adopted, at least in the courts of law in Westminster Hall 

that in construing wills and indeed statutes, and all written instruments, the 


ic) 
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grammatical and ordinary sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance or inconsistency with the 
rest of the instrument, in which case the grammatical and ordinary sense of 
the words may be modified, so as to avoid that absurdity and inconsistency, 
but no farther.”’ : 


Applying that dominating principle here, the latter part of s. 12 ought to have an 
effect independent of the earlier part. That being so, we have in this document a 
reference to the Swansea Harbour Trust stock, which is, under the latte 
the section, now to be deemed to be a reference to the stock of the ( 
Railway. 


r part of 
zreat Western 


Counsel for the respondents fairly and freely admitted that the testator’s inten- 
tion was to refer to the Swansea Harbour Trust stock and not to money, but that 
the last part of s. 12 of the Act of 1923.did not refer to the present stock, because 
the document was not effective when the Act of 1923 was passed. I think, however, 
that the intention of the last part of the section was to sweep in other cases so that 
in no case should there be a lapse. We find in this section words sufficient to 
carry the appellants’ contention that the will, by virtue of s. 12, passed the £2,800 
5 per cent. consolidated preference stock in the Great Western Railway substituted 
for the stock mentioned in the gift in the will. 

I leave out of consideration the point whether the document in question is a 
“will”’ within the meaning of the section, although I would point out that, in 
common parlance, a testator who had signed his will would always answer the 
question whether he had made his will in the affirmative. What would be ealled 
a will is, I think, intended to include a will such as this was, though not operative 
at the time of the Act of 1923, and the word ‘‘will’’ in the latter part of the section 
would, therefore, include this will, but it is not necessary to rely on that, as there 
are the other words in this latter part of the section: ‘‘document instrument or 
writing.’’ This will, though ambulatory, was a document, an instrument, or a 


_ writing. 


Therefore the section meets the present case, and the gift in the will of the £3,500 
4 per cent. stock of the Swansea Harbour ‘i'rust gives the benefit to the appellants 
of the £2,800 5 per cent. consolidated preference Great Western Railway stock 
substituted therefor. 


LAWRENCE, L.J.—I agree. The short question is what is the true meaning 
of s. 12 of the Great Western Railway (Swansea Harbour Vesting) Act, 1923, and 
whether its terms are sufficient to allow of the £2,800 5 per cent. consolidated 
preference stock of the Great Western Railway passing to the legatee of the £3,500 
4 per cent. stock of the Swansea Harbour Trust. 

At the date of his will, which was made in 1913, the testator was possessed of 
£3,500 4 per cent. stock of the Swansea Harbour Trust, and I am clearly of opinion 
that that bequest was a reference to that stock within the meaning of s. 12 of the 
Act of 1923. By that Act the stock of the Swansea Harbour Trust was abolished 
and, in lieu of it 5 per cent. consolidated preference stock of the Great Western 
Railway was substituted, and, under the provisions of the Act, the testator became 
the holder of £2,800 of the latter stock in lieu of his holding of £3,500 in the 
Swansea Harbour Trust. I agree with Luxmoorr, J., that, but for s. 12, the 
bequest of the Swansea Harbour Trust stock would have been adeemed, but I do 
not agree that s. 12 does not operate to save the bequest and make it equivalent to 
a bequest of the substituted Great Western Railway stock. In my opinion, s. 12 
contains two provisions which, though they overlap to some extent, are distinct 
from one another. I cannot read the second part of the section as a mere appen- 
dage inserted to carry the first part of the section into effect. The first limb pro- 
vides that the substituted Great Western Railway stock shall be held on, and subject 
to, the same trusts, liens, charges, &c., as affected the Swansea Harbour Trust 
stock for which it was substituted, and the second limb provides that any reference 
in any will, codicil, document, instrument or writing to any Swansea Harbour Trust 
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stock shall be deemed to be a reference to the Great Western Railway stock sub- 4 
stituted therefor. 

The first limb of the section covers the case of trusts existing at the time of the 
transmutation of the stock, and the second limb applies in express words to all 
documents, instruments or writings, whether creating trusts or rights or not, and 
that part is applicable to this case, where there was clearly a document, though the 
trusts to be created by it were not, at the time of the transmutation, effective. The E 
will executed by the testator in 1913, though ambulatory, and not creating any 
trusts during his lifetime, was, nevertheless, a document, instrument or writing, 
and, therefore, it was amply covered by the express language used in the second 
limb of the section. The will contained a clear reference to Swansea Harbour 
Trust stock. 

Therefore, under the express provisions of s. 12, the reference was to be deemed C 
to be a reference to the Great Western Railway stock substituted for the Swansea 
Harbour Trust stock, with the result that the bequest of the Swansea Harbour Trust 
stock operated to pass the Great Western Railway stock substituted therefor. 
There is no ground for confining the second limb of the section to documents creat- 
ing trusts, charges, powers, &e., within the meaning of the first limb, for that 
would require introductory words and would render the second limb wholly otiose L 
and would fail to carry out what was quite clearly the intention of the legislature. 
To hold otherwise might lead to great injustice being created. 

The declaration asked for should, therefore, be made and the appeal allowed. 


ROMER, L.J.—I agree. I agree with Luxmoors, J., that the charges, trusts, 
powers, &c., referred to in the first part of s. 12 of the Act of 1923 must be E 
operative at the time of the transmutation of the stocks under the Act for that part 
of the section to be effective, but I am unable to agree with him that the later words 
of that section are merely complementary to those in the first part of the section. 

If that were so, the second part might just as well have been left out of the section. 
Full effect ought to be given to the later words in the section as otherwise, for 
example, in the case of an annuity directed to be paid so long as the annuitant held p 
a fixed amount of stock in the Swansea Harbour Trust, or in the case of articles of 
association providing that a person should be a director only so long as he held 
Swansea Harbour Trust stock, the annuitant or the director would lose any rights 
on the substitution under the Act of 1923 of Great Western Railway stock for the 
Swansea Harbour Trust stock. It is quite clear, however, that the legislature 
never intended that the annuity should then cease or the director be no longer a Gg 
director. 

The only question remaining is whether, in the will, document, instrument or 
writing there is any reference to stock of the Swansea Harbour Trust for which 
stock of the Great Western Railway has been substituted. Turning to the gift in 
this will, we find the words, ‘‘I give and bequeath the sum of £3,500 and all other 
moneys that I may at my death possess invested in the Swansea Harbour Trust.”’ 
To what is the testator referring? It is to his £3,500 stock in the Swansea Harbour 
Trust, and, therefore, it is impossible to say that the will contains no reference to 
Swansea Harbour Trust stock. 

For these reasons, the appeal must be allowed. 





7 Appeal allowed. 
Solicitors : Smith, Rundell, Dods & Bockett, for Morgan, Bruce & Nicholas I 
Pontypridd; J. Wilmer Hives, for Evans, Thomas & Jones, Liandissul. 


[Reported by Grorrrey P. Lancworruy, Esa., Barrister-at-Law. ] 
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Re TAYLOR. PULLAN v. TAYLOR 
|Cuancery Division (Farwell, J.), April 15, 1931] 
[Reported [1931] 2 Ch. 242; 100 L.J.Ch. 874; 145 L.T. 417 | 


Intestacy—Descent and distribution—Injant heir—Death of infant unmarried— 
Survival of infant's mother and younger brother—Devolution oj real estate 
Settled Land Act, 1925 (15 Geo. 5, c. 18), s. 1 (2), (8)—Administration of 
Estates Act, 1925 (15 Geo. 5, c. 23), s. 46 (1) (iv), s. 51 (3). 
T. died intestate on Sept. 25, 1925, seised of freehold land and survived by 

his infant children, Sydney, the eldest, Doris and Harry, and by his widow. 
On Jan. 1, 1926, by virtue of the Settled Land Act, 1925, s. 1 (2), the freehold 
land vested in the infant Sydney became settled land under a settlement 
‘deemed to have been made by"’ T. and subjected, by virtue of s. 1 (3), to the 
widow's right to dower. On Oct. 8, 1930, Sydney died intestate, an infant 
and unmarried. On the question whether the freehold land passed to the 
widow, as his mother, by virtue of s. 46 (1) (iv) of the Administration of 
Estates Act, 1925, or whether the notional settlement effected by s. 1 of the 
Settled Land Act brought the land within s. 51 (8) of the Administration of 
Estates Act, and so made Sydney’s interest an entailed interest, 

Held: the notional settlement did bring the land within s. 51 (3), and it, 
therefore, passed on Sydney's death to Harry, as next heir of T., for an 
entailed interest until Harry attained the age of twenty-one or married under 
that age and thereafter absolutely. 


Notes. As to the application of the pre-1925 rules of intestate succession to 
settled land on the death thereafter of infants who have never been married, see 
16 Hatssury’s Laws (8rd Edn.) 413, para. 796; as to the meaning of ‘‘settlement”’ 
under the Settled Land Act, 1925, see ibid., vol. 39 (2nd Edn.), 668 et seq., para. 
952. For cases on the subject, see 40 Dicrest 726-728, 2572-2589. For the Settled 
Land Act, 1925, see 23 Hauspury’s Statutes (2nd Edn.) 12; and for the Adminis- 
tration of Estates Act, 1925, see ibid., vol. 9, 718. 


Adjourned Summons as to the entitlement to the freehold land of an intestate. 

An intestate who died on Sept. 25, 1925, seised of real estate in fee simple in 
possession, left three children—namely, Sydney, the eldest son and heir, born on 
Aug. 21, 1911; Doris, born on Dec. 15, 1912; and Harry, born on June 23, 1919. 
His widow, who survived him, took out administration to his real and personal 
estate on Nov. 14, 1925. 

The Settled Land Act, 1925, came into operation on Jan. 1, 1926, and under 
s. 1 (2) the real estate vested in Sydney, an infant, became settled land under a 
settlement ‘‘deemed to have been made by the intestate,’’ and was subject under 
sub-s. (3) to the widow’s right to dower. On May 8, 1926, the widow appointed 
herself and the plaintiffs in the present summons Settled Land Act trustees, and 
on the same day as administratrix executed a vesting assent. On Oct. 8, 1930, 
Sydney died an infant and unmarried. 

Questions arose whether on Sydney’s death the real estate passed owing to his 
intestacy to his mother, the widow, by virtue of s. 46 (1) (iv) of the Administration 
of Estates Act, 1925, or whether the estate of Sydney had become an estate tail 
under s. 51 (3) of that Act, and had ceased to exist on his death, and whether the 
real estate passed to his next brother, Harry, as heir of the intestate father. The 
plaintiffs took out this summons to determine the questions. be. 

The relevant sections of the Settled Land Act, 1925, and the Administration of 
Estates Act, 1925, are sufficiently set out in the judgment. 

Errington for the plaintiffs. 


Horace Freeman for the widow. 
Droop for the infant brother, Harry Taylor. 
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April 15. FARWELL, J., read the following judgment: On and after Nov. 14, 
1925, the legal estate was vested in the widow as administratrix, and the beneficial 
interest was vested in Sydney absolutely, subject to the widow's right to dower. 
On Jan. 1, 1926, the Settled Land Act, 1925, came into operation. Section 1 (2) 
provides that 

‘Where an infant is beneficially entitled to land for an estate in fee simple, 

and by reason of an intestacy or otherwise there is no instrument under which 

the infant’s interest arises or is acquired, a settlement shall be deemed to have 
been made by the intestate, or by the person whose interest the infant has 
acquired.”’ 

Subsection (3) provides that 

‘‘An infant shall be deemed to be entitled in possession notwithstanding any 

subsisting right of dower (not assigned by metes and bounds) affecting the land, 

and such right of dower shall be deemed to be an interest comprised in the 
subject of the settlement and coming to the dowress under or by virtue of the 
settlement.”’ 

The effect of those two subsections is that both the widow and Sydney took under 
the notional settlement deemed to have been made by the intestate. The widow 
took her right to dower, and, subject thereto, Sydney was absolutely entitled with 
the right to call for a transfer of the property at twenty-one. If Sydney had 
attained twenty-one there would have been no difficulty. But he died an infant, 
unmarried and intestate, and the problem arises. Section 46 (1) (iv) of the 
Administration of Estates Act, 1925, provides that 

“If the intestate [here Sydney] leaves no issue, but one parent, then, subject 

to the interests of a surviving husband or wife, the residuary estate of the 

intestate shall be held in trust for the surviving father or mother absolutely.”’ 


If that were all, the widow, as Sydney’s mother, would take subject to her own 
right to dower, which would merge. But that is not the end of the story. 
Section 51 (8) provides that 


“Where an infant dies after the commencement of this Act without having 
been married, and, independently of this subsection, he would at his death have 
been equitably entitled under a settlement (including a will) to a vested estate 
in fee simple or absolute interest in freehold land, or in any property settled to 
devolve therewith or as freehold land, such infant shall be deemed to have had 
an entailed interest, and the settlement shall be construed accordingly.”’ 


Now, if the word ‘‘settlement’’ in that subsection includes a notional settlement 
deemed to have been made by an intestate on an infant under s. 1 (2) of the Settled 
Land Act, 1925, then, on that infant dying without having been married, he is to 
be deemed to have had an entailed interest instead of an absolute interest, and it 
is suggested that the result of this is to leave a reversion in the settlor—namely, 
the intestate. : 

The widow contends that s. 51 (3) cannot apply, as, if it applied, the freehold 
reversion would oscillate backwards and forwards between Sydney and the intestate 
father and never come to rest, and that that cannot have been the intention of the 
legislature. She also submits that the expression ‘‘settlement (including a will)” 
points to an actual settlement by deed or will, and does not apply inn merely 
notional statutory settlement on intestacy. Now, if the legislature thought it 
necessary to make a special provision in the case of an infant dying titania 
under twenty-one, cutting down his absolute interest under a settlament or will to 
an entail, I have great difficulty in believing that it did not mean to cut it down 
under an intestacy, now deemed a settlement made by the intestate. I must 
therefore, see whether I can give a reasonable meaning to the subsection, without 
giving rise to the suggested oscillation of the reversion. The solution is suggested 
by counsel for the defendant Harry. tei 
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\ He says that Sydney became absolutely entitled, subject to dower, under the 


intestacy in 1925. Under the Settled Land Act, 1925, s. 1 (2), his interest was 
treated as derived from a settlement deemed to have been made by the intestate. 
Then, under s. 51 (8) of the Administration of Estates Act, 1925, his interest, though 
still potentially absolute, was cut down to an entail if he died an infant and 
unmarried. In other words, the legislature says to the infant: ‘If you attain 
twenty-one or marry the estate is yours absolutely. Otherwise it is only an entail.”’ 
The result is this. The descent to Sydney as heir was fully satisfied once for all, 
and on his death under twenty-one the property goes to Harry, the next heir of the 
last purchaser, i.e., the intestate, just as under the old law of inheritance. That 
is the result of s. 51 (3). Sydney got all that he was entitled to, and the reversion, 


_. tracing back the title from the intestate, goes to Harry. Harry again only takes 
C an entail until twenty-one or marriage, when his estate will become absolute. 


0 


M2 


Solicitors : Collyer, Bristow & Co., for Titley & Paver-Crow, Harrogate. 


[Reported by EK. K. Corrie, Ksq., Barrister-at-Law. | 





Re BURN. Ex parte DAWSON AND OTHERS 


[Cuancery Division (Luxmoore and Farwell, JJ.), November 25, 1931] 
[Reported [1932] 1 Ch. 247; 146 L.T. 386; [1931] B. & C.R. 103; 
101 L.J.Ch. 110} 

Bankruptey—A ppeal—‘‘Person aggrieved’’—Appeal against refusal of application 
by trustee for order for payment to trustee of part of bankrupt’s earnings— 
Appeal by creditor—Competency—Bankruptcy Act, 1914 (4 & 5 Geo. 5, 
c. 59), 8. 51 (2), s. 108 (2). 

A trustee in bankruptcy applied to the county court under s. 51 (2) of the 
Bankruptcy Act, 1914, for an order that the bankrupt should pay to him part 
of his income to be applied by him in such manner as the court directed. The 
county court judge refused to make the order, and a creditor of the bankrupt 
appealed. 


Held: the creditor was not a “‘person aggrieved’’ within s. 108 (2) of the 
Act, and so was not entitled to appeal. 


Bankruptcy —Trustee in bankruptey—Application for directions — Direction 
whether or not to call meeting of creditors—Duty of court—Consideration of 
all circumstances—No useful end served by mecting—Bankruptey Act, 1914 
(4 & 5 Geo. 5, c. 59), s. 79 (2), (8). 

By s. 79 (8) of the Bankruptcy Act, 1914, a trustee in bankruptcy may apply 
to the court for directions in relation to any matter arising under the bank- 
ruptey. Under this subsection the trustee may apply to the court for a direc- 
tion whether or not he should comply with a request by creditors under s. 79 (2) 
that he should call a meeting of the creditors. On such an application the 
duty of the court is to consider all the circumstances, including the purpose 
for which the meeting is to be called, and, if the court is satisfied that no 
useful end can be served by the meeting, or that for any other reason it is not 
right or proper that the meeting should be held, to refuse to direct that the 
meeting should be held, and that is so even though the purpose, or one of the 
purposes, of the meeting is to remove the trustee and appoint a new one. 


Notes. As to meetings of creditors, see 2 Hatssury’s Laws (8rd Edn.) 325 
et seq.; as to appropriation of income, see ibid. 456, 457; and as to appeals, see 
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ibid. 580 et seq. For cases see 4 Diaest 211, 212, 524 et seq., and 5 Dicest 726 A 
et seq. For Bankruptcy Act, 1914, see 2 Hatssury’s Srarutes (2nd Edn.) 321. 


Case referred to: 
(1) Re Sidebotham, Ex parte Sidebotham (1880), 14 Ch.D. 458; 49 L.J.Bey. 41; 


42 L.T. 783; 28 W.R. 715, C.A.; 4 Digest 225, 2114. 


Appeals from Durham (Sunderland) County Court in bankruptcy. Pp 

On Dec. 9, 1980, on a petition by one McClellan, a creditor of the bankrupt, 
James Burn, a receiving order was made, and on Dec. 30 a trustee was appointed. 
On Aug. 7 the trustee moved in the county court of Sunderland for an order that 
the bankrupt should pay him such weekly or other sum as might be directed out of 
his earnings after providing for himself and his family. No order was made 
thereon. The next day the petitioner and another creditor, Dawson, requisitioned Cc 
the trustee to call a meeting of creditors with the object, among others, of removing 
him from office. On Aug. 19 the trustee issued a notice of motion in the county 
court for a declaration that he need not act on the requisition, and that the 
petitioner and Dawson be restrained from taking steps for his removal without 
leave of the court. On Aug. 25 Dawson requisitioned the official receiver to sum- 
mon a meeting and to consider the conduct of the trustee in not having done so, fp} 
but this the official receiver refused to do. A meeting was, therefore, summoned 
by Dawson on Oct. 7 and held at Sunderland, and a notice of motion was afterwards 
issued that the trustee’s motion of Aug. 19 be removed from the file and that he 
and/or the official receiver be directed to call the meeting desired. On Oct. 22 
three applications were heard by the county court judge. By the first the bankrupt 
asked for a discharge which, notwithstanding the opposition of the petitioner and 
Dawson, was granted with a three months’ suspension. The next was the trustee’s 
notice of motion of Aug. 19; this order was made as asked. The third asking that 
the trustee’s notice be removed from the file and that he be directed to summon the 
meeting as requested was dismissed. The present proceedings were appeals by 
Dawson from these orders. 

The Bankruptcy Act, 1914, provides : F 


“Section 51 (2): Where a bankrupt is in receipt of a salary or income other 
than [the specific salaries or income specified in sub-s. (1)], or is entitled to 
any half-pay, or pension, or to any compensation granted by the Treasury, the 
court, on the application of the trustee, shall from time to time make such 
order as it thinks just for the payment of the salary, income, half-pay, pension, 
or compensation, or of any part thereof, to the trustee to be applied by him in G 
such manner as the court may direct.” 

“Section 79 (2): The trustee may from time to time summon general meet- 
ings of the creditors for the purpose of ascertaining their wishes, and it shall 
be his duty to summon meetings at such times as the creditors, by resolution, 
either at the meeting appointing the trustee or otherwise may direct, and it 
shall be lawful for any creditor, with the concurrence of one-sixth in value of H 
the creditors (including himself), at any time to request the trustee or official 
receiver to call a meeting of the creditors, and the trustee or official receiver 
shall call such meeting accordingly within fourteen days...” 

“Section 108 (2): Orders in bankruptcy matters shall, at the instance of any 
person aggrieved, be subject to appeal .. .”’ 


The appellant in person. I 
S. T. T. James for McClellan. 

Stable, for the trustee, referred to Hx parte Sidebotham (1). 

Burrows for the official receiver. 


LUXMOORE, J.—This is an appeal by Mr. Dawson from an order of Hts 
Honour Jupcr Ricnarpson made at Sunderland County Court and dated Aug. 7, 
1931, which was made on a motion by the trustee in bankruptcy asking, first, for 
an order against the bankrupt to pay to the trustee such weekly or other sums as 
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\ the court might direct out of the personal earnings of the bankrupt after providing 
for the maintenance of himself and his family at such rate per week as the court 
might direct. The motion also asked for an order directing the bankrupt to show 
cause why certain proofs of debts lodged in the matter by Mr. Dawson and by 
Mr. McClellan, a respondent to this appeal, should not be admitted by the trustee. 
Mr. Dawson is appealing from the order so far as it rejects the trustee's application 
that the bankrupt should be directed to pay part of his earnings to the trustee. 
ee is no appeal on the second part of the motion with regard to the proof of 

ebts. 

Counsel who appears for the trustee in bankruptcy has taken the preliminary 
objection that Mr. Dawson is not entitled to appeal so far as the order deals with 
what I call the first question, that is, the payment by the bankrupt out of his future 

C earnings. That part of the application was made under s. 51 (2) of the Bankruptcy 
Act, 1914. It will be noticed there that the application is to be made by the 
trustee. The learned county court judge has determined that no part of the salary 
or income of the bankrupt should be applied under s. 51, and he declined to make 
any order for the payment by the bankrupt to the trustee of any part of his future 
personal earnings as a pilot. The trustee has accepted that decision, and does not 

D appeal from it in any way. Counsel says that, that being the case, there is no right 
in any creditor in the bankruptcy to appeal. 

A creditor’s right to appeal against an order is provided by s. 108 (2) of the 
Bankruptcy Act, which provides that ‘‘orders in bankruptcy matters shall, at the 
instance of any person aggrieved, be subject to appeal as follows ...’’ The ques- 
tion, therefore, is whether in such a case as this a creditor is a ‘‘person aggrieved.”’ 

f It was decided as long ago as the year 1880 in Ex parte Sidebotham (1) that the 
words ‘‘person aggrieved’’ have this meaning—I am reading from the judgment of 
James, L.J.: 

“But the words ‘person aggrieved’ do not really mean a man who is dis- 

appointed of a benefit which he might have received if some other order had 

been made. A ‘person aggrieved’ must be a man who has suffered a legal 

fF grievance, a man against whom a decision has been pronounced which has 
wrongfully deprived him of something, or wrongfully refused him something, 
or wrongfully affected his title to something.”’ 


Can it be said that an order which is made refusing an application by a trustee that 
part of a bankrupt’s future earnings shall be paid to him has done anything to the 
creditor to bring him within any of the classes which are referred to by Jamns, L.J., 
* in the passage which I have just read? I do not think it is possible to say that a 
creditor comes within that definition. It is made even clearer, I think, by what 
was said by Bramwett, L.J., in the same case, where he is dealing with a question 
in which the Comptroller in Bankruptcy had made a report, and the county court 
judge had refused to act on the report that the trustee in bankruptcy had been 
guilty of misfeasance or neglect or omission, by which the estate had sustained a 
1 loss which the trustee ought to make good. The bankrupt was appealing from the 
refusal of the county court judge to act on that report, and Bramwett, L.J., said: 


‘‘Supposing that the Comptroller has a right to appeal from the refusal of the 
judge to act upon his report, and he does not think fit to do so, is there to be 
an appeal by the bankrupt or by any of the creditors? Is the Comptroller to 
I _ be satisfied, and yet is the bankrupt or any creditor to be entitled to appeal? 
I do not say that such a state of things is impossible, but certainly the general 
rule is that an appeal must be by the party who has endeavoured to maintain 
the contrary of that which has taken place. It is not so much that there is a 
disability on the part of the bankrupt to appeal, as that no one but the Comp- 
troller is entitled to appeal.”’ 
It is said, first, that the appellant, Mr. Dawson, is entitled to appeal in this 
matter, because he was a respondent to the motion by the trustee. He was made 
a respondent to that motion, not with regard to the first matter in respect of which 
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relief was asked, but with regard to that matter in respect of which he was himself A 


personally interested, that is, with regard to the proof which he had lodged in the 
bankruptey.. Mr. Dawson contends that he is entitled to appeal because the appli- 
cation was in some way made under s. 88 (1) (a) of the Bankruptcy Act, 1914, 
which says that the property of the bankrupt divisible among his creditors shall 
comprise (among other assets) the following particulars : 


‘All such property as may belong to or be vested in the bankrupt at the com- 
mencement of the bankruptcy, or may be acquired by or devolve on him before 


” 


his discharge. 


He says that because there is no limitation in the section limiting the right of the 
trustee to apply to the court with regard to the bankrupt’s property, he, as a 
creditor, would be entitled to make some application to the court. Any application 
to be made to the court would not be an application to recover any part of the 
property in question, but could only be an application to the court to direct the 
trustee in bankruptcy to make such application as he thought fit. Im my judgment, 
the preliminary objection which has been taken, so far as this part of the motion is 
concerned, is a good objection, and Mr. Dawson, as appellant, is not entitled to 
appeal from the judgment of the county court judge so far as it affects this matter. 


FARWELL, J.—I agree. 


The court then dealt with a further appeal by Mr. Dawson, and, after hearing 
counsel, gave judgment as follows. 


LUXMOORE, J.—This other appeal is by Mr. Dawson from three orders, which 
are all dated Oct. 22, 1931, and made by Jupce Ricnarpson. The first, taking 
them in the order in which they appear in the notice of appeal, was made on an 
application by the trustee in bankruptcy dated Aug. 19, 1931, by which order the 
trustee in bankruptcy was directed not to act upon a requisition dated Aug. 8, 1931, 
by two creditors in the bankruptcy, the appellant, Mr. Dawson, and the respondent, 
Mr. McClellan, requiring the trustee in bankruptcy to call a meeting of creditors 
for the purpose of passing a resolution to remove the trustee. By the same order 
the trustee was directed not to act on two resolutions of the creditors in the bank- 
ruptey passed at a meeting held on Jan. 8, 1931, at which the two creditors named 
were present, they at that time being the only creditors who had established their 
right to prove. The first of these two resolutions was to the effect that the conduct 
of certain appeals from orders of the county court of Middlesex, in which it was 
said the bankrupt and his estate were interested, should be committed to the respon- 
dent McClellan; the second of the two resolutions was to the effect that the trustee 
in bankruptcy should reject the proof of a certain firm of solicitors. The second 
order appealed from was an order made on the application of the appellant, Mr. 
Dawson, and the respondent, Mr. McClellan, dated Oct. 7, 1931. The application 
asked, first, that the trustee’s application of Aug. 19 and the evidence in support of 
it should be taken off the file, and, secondly, that the trustee or the official receiver, 
or both or either of them, might be ordered to issue notices forthwith summoning 
a meeting of creditors for certain purposes of which the removal of the trustee was 
one. In substance this is the converse of the trustee in bankruptcy’s application 
so far as it asks that the trustee in bankruptcy be directed not to act on the requisi- 
tion of Aug. 8, 1931. The learned county court judge declined to strike out the 
application and refused to order the meeting to be convened. So far as the first 
point is concerned, it would be impossible to ask to take the evidence off the file 
when an order is asked by way of appeal from the order made by the county court 
judge on that application. I propose to treat the appeal from this order as asking 
solely for an order directing the trustee in bankruptcy and the official receiver, or 
both or either of them, to requisition a meeting of the creditors. The third order 
appealed from is an ordér of the county court judge granting the bankrupt his dis- 
charge subject to three months’ suspension. If the order appealed from stands, 
the bankrupt’s discharge will be absolute on Jan. 22, 1932. 


, 


. 
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Tt has been argued by the appellant, Mr. Dawson, that there is a statutory right 
for creditors who fulfil the conditions laid down in the Bankruptcy Act, 1914, to 
insist on a meeting being called by the trustee in bankruptey 
that this right is paramount; and that, if the trustee in bankruptcy or the official 
receiver refuses to call the meeting, no matter how ridiculous the object, the court 
must, on the application of the creditor requisitioning the meeting, order the trustee 
in bankruptcy or the official receiver to comply with the requisition without con- 
sidering any other matter. It is said that that follows from s. 79 of the Bankruptey 
Act, 1914. Section 79 forms one of three sections headed “Control over Trustee.’’ 
It is to be noticed that it does not provide what is to happen if the trustee or the 
official receiver fails to comply with the notice. Clearly, the only way to enforce 
compliance by the trustee or the official receiver is to apply to the court having 
bankruptcy jurisdiction. The court has wide powers in bankruptcy. They are 
summed up, I think, in s. 105 of the Bankruptcy Act, 1914. It is obvious that the 
court has complete control over the administration of a bankrupt’s estate for the 
benefit of all persons interested, subject only to such express limitations as are to 
be found in the Act. It is admitted that if a meeting of creditors resolved on some 
particular course which the trustee might think would not be beneficial, the trustee 
has power to apply to the court for directions with regard to it. It would, indeed, 
be strange if the court, while having power to direct a trustee not to act on a 
particular resolution, had no power to direct a trustee not to call a meeting for the 
purpose of getting that resolution passed. I think the trustee had ample power 
under sub-s. (3) of s. 79 of the Act to apply to the court for directions whether a 
requisition for a meeting in compliance with the requirement of the Act shall be 
acted on or not. Subsection (3) of s. 79 is in the widest general terms. It provides: 


or the official receiver ; 


“The trustee may apply to the court in manner prescribed for directions in 
relation to any particular matter arising under the bankruptcy.’ 


The question whether a meeting ought to be called or not must be a matter arising 
under the bankruptcy, and I can find nothing in the Act to cut down the generality 
of this provision so as to exclude the trustee from asking directions in respect of 
such a question. Moreover, it must be borne in mind that what the court is asked 
to do is not to restrain the holding of the meeting, but to give directions to the 
trustee whether he should convene it or not. In my judgment, on the facts of this 
case, it is clear that no useful purpose could be effected by calling the meeting. 
It is plain that the object of the meeting is not really the removal of the trustee; 
its object is in some way or other to bring it about that an appeal be made from 
the decision of the county court judge of Middlesex in the proceedings to which I 
have referred. I think the learned county court judge was right in directing the 
trustee not to hold it. It is quite true that one of the objects or avowed objects of 
the meeting was to remove the trustee, and, no doubt, the Act gives a majority of 
creditors a right to remove the trustee under an ordinary resolution obtained at a 
meeting called under s. 95 of the Act. But if the circumstances are such that the 
reason for calling the meeting is to attempt to obtain by the removal of the trustee 
an object which can only result in a useless expenditure of the assets in the bank- 
ruptey, I am satisfied that the court has ample jurisdiction to refuse to direct the 
trustee to call the meeting necessary to effect that object. It follows from what I 
have said that the appeal from the order directing the trustee not to act on the 
requisition fails. ; 

That leaves the second order appealed from to be dealt with. As I have already 
said, the second order appealed from is in substance the converse of the first in 
that by the application in which the order was made the appellant, Mr. Dawson, 
and the respondent, Mr. McClellan, ask that the trustee in bankruptey or the 
official receiver, or one or both of them, should be ordered to convene a meeting for 
the purpose of removing the trustee. The notice of application includes other 
matters which were in fact never the subject-matter of any requisition to the trustee 
in bankruptey or to the official receiver. There were three separate requisitions. 
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The first was on Aug. 8. That was addressed to the trustee in bankruptcy, and it A 


asked that the meeting should be called for four purposes ; first, to remove the 
trustee from office; secondly, to terminate the retainer of certain solicitors; thirdly, 
for the appointment of a new trustee; and, fourthly, to pass any further necessary 
resolutions relating to or arising out of the above matters. On Aug. 25 the appel- 
lant, Mr. Dawson, wrote to the official receiver asking him to call the meeting for 
the four purposes mentioned in the letter of Aug. 8, and to add a further paragraph 
to the effect that the meeting should consider the conduct of the trustee in avoiding 
compliance with the requisition duly served upon him to call this meeting of the 
creditors as provided and directed by the Bankruptcy Act, 1914, and the statutory 
rules made thereunder. That letter was only signed by Mr. Dawson, and was not 
in compliance with the requirements of the Act. On Sept. 14 there was a further 
letter from Mr. Dawson asking that the official receiver should require that further 
security should be obtained from the trustee. The actual notice of application to 
the court includes a number of other matters. It is composed of three notices, to 
which I have referred, and additional matters are included in it some of which at 
any rate were not in the power of the meeting to consider at all. I am satisfied, 
for the reasons which I have already given, with regard to the first order appealed 
from, that the order of the county court judge was right in refusing to direct the 
meeting to be convened, and I think that the reasons I have given cover the second 
order. In my judgment, the second order appealed from should be affirmed, and 
the appeal in this case should also be dismissed with costs. 

[His Lordship said that the appeal against the third order would also be 
dismissed. } 





FARWELL, J.—I agree and I only want to add very few words on the one 
question which seems to me to be of some general importance. Under the Bank- 
ruptey Act, 1914, a creditor, if he complies with the necessary conditions laid down 
by the Act, may require the trustee or the official receiver in some cases to summon 
a meeting of creditors, and the trustee in bankruptcy or the official receiver’s 
primary duty is to summon that meeting. If, however, a trustee or official receiver 
declines or neglects to summon a meeting, then the creditor undoubtedly has the 
right to come to this court and to ask for an order upon the trustee in bankruptcy 
or official receiver to convene the meeting. When that application is made, is the 
function of this court merely ministerial? That is to say, is its only function 
simply to make the order, once it is proved that the requisition was given, the 
conditions fulfilled, and the refusal or neglect to call the meeting; or has this court 
jurisdiction to consider the circumstances of the case as a whole, including the 
purpose or purposes for which the meeting is called, and, if it thinks proper, to 
decline to make any order upon the application? The appellant here has argued 
that the only function of the court is to make the order. He says, lt is, as it were, 
an order of course, once the facts I have stated are proved, and that, however 
foolish, useless, or expensive the result of a meeting may be, this court has no 
power to do anything else but order a meeting to be held. 

In my judgment, that is not the true view of the Act. In my judgment, this 
court’s duty is, on such an application, to consider all the circumstances, fnakodiea 
the purposes for which the meeting is to be called; and if the court is satisfied that 
no useful end can possibly be served by the meeting, or that for any other reason 
it was not right or proper that the meeting should be held, it is the duty of the 
court to refuse to make any such order. In my opinion, that is so even though 
the purpose or one of the purposes of the meeting may be to remove the trustee and 
to appoint a new one. It is quite true that under the Act, the creditors have the 
power to remove a trustee; but if the court, when it is asked to order a meeting to 
be held, comes to the conclusion that that meeting ought not to be held, in a 
judgment, it is bound to give effect to that by refusing the order, although it may 
by that means prevent for the time being the removal of the trustee. But I d a 
to add that, speaking for myself, it seems to me that the occasions upon which the 
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court will refuse an order upon the trustee or official receiver to convene a meeting 
must be comparatively few. This court does not, in my judgment, concern itself 
generally with questions of policy, which are usually matters for the creditors, and, 
generally speaking, if a creditor bona fide requires a meeting of creditors to be 
called to consider matters of general policy or questions arising with regard to some 
particular matter in the bankruptcy, the court would not interfere, but would give 
effect to the desire of the creditors by ordering the meeting to be held. If, how- 
ever, the court is satisfied that the holding of a meeting would be useless and would 
necessarily lead to quite useless expense and wasting of the assets, then, in my 
judgment, in such a case as that, the court must refuse to make the order. I have 
no doubt in the present case that no useful end can be served by holding this 
meeting, and that, if the meeting were to be held, the only possible result would 
be that some of these assets would be wasted in a fruitless endeavour to appeal 
against an order which, in my judgment, will necessarily fail. 

In those circumstances, if I had been the county court judge, I should have con- 
sidered it my duty to refuse to make the order, and I think he came to the right 
conclusion when he took that course and did refuse to order the trustee or official 
receiver to convene the meeting. Accordingly, in my judgment, the learned county 
court judge came to a right conclusion. On the rest of the case, I agree with what 
my brother Luxmoore, J., has said, and I have nothing to add. In the result, the 
appeal will be dismissed with costs. 


Solicitors: J. Addis € Co.; Maude & Tunnicliffe, for J. Tindell Green, Sunder- 
land; Solicitor to the Board of Trade. 


[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 





BAKER AND OTHERS »v. SILLITOE 


[Kiva’s Bencu Diviston (Lord Hewart, C.J., Avory and Acton, JJ.), July 22, 
1931] 


[Reported 145 L.T. 635; 95 J.P. 182; 47 T..R. 6825 
29 L.G.R. 521; 29 Cox, C.C. 356] 


Gaming—Ready money football betting—‘‘Bet or wager’’—Purchase of coupons 
in pool—Ready Money Football Betting Act, 1920 (11 Geo. 5, c. §2), #. 2. 

By the Ready Money Football Betting Act, 1920, any person who publishes 

or circulates any coupon of a ready money football betting business commits 
an offence. By s. 2: ‘‘ ‘Ready money football betting business’ shall mean 
any business or agency for the making of ready money bets or wagers, or for 
the receipt of any money or valuable thing as the consideration for a bet or 

wager in connection with any football game.’’ ‘‘Bets or wagers’’ in sub-s. 2 
include staking sums of money on the results of games by means of the pur- 
chase of coupons in a pool. 

Certain persons promoted competitions in accordance with a system under 
which football coupons were distributed to a large number of persons. The 
competitors were invited each week to forecast the results of a number of 
football matches, and each paid the promoters an entrance fee of one penny 
in respect of his forecast. That entrance fee was not in any event recoverable, 
but the promoters awarded prizes to competitors who made a correct forecast, 
or the most nearly correct forecast, or equalled other competitors in doing so. 
The amount of the prizes was indeterminate and entirely in the discretion of 
the promoters, but in practice largely exceeded the entrance fee. 
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‘SW i i irculating coupons of “‘a 
Held: the promoters were rightly convicted of circu 

ready money football betting business,’’ contrary to the Ready Money Football 
Betting Act, 1920, despite the fact that the prizes were indeterminate in 


amount. 


Notes. Ready money pool betting is legalised by s. 10 (1) of the Pool Betting 
Act, 1954, but only so far as it is carried on by post by a promoter registered 
under the Act. 

As to ready money football betting, see 18 Hatspury’s Laws (8rd Edn.) 198, 199; 
and for cases see 25 Dicest 449. For Ready Money Football Betting Act, 1920, 
see 10 Hatspury’s Sratures (2nd Edn.) 780. 

Cases referred to: 

(1) Carlill v. Carbolic Smoke Ball Co., [1892] 2 Q.B. 484; 61 L.J.Q.B. 696; 56 
J.P. 665; 8 T.L.R. 680; 86 Sol. Jo. 628; on appeal, [1893] 1 Q.B. 256; 62 
L.J.Q.B. 257; 67 L.T. 887; 57 J.P. 825; 41 W.R. 210; 9 T.L.R. 124; 4 RB. 
176, C.A.; 25 Digest 394, 2. 

(2) A.-G. v. Luncheon and Sports Club, Ltd., [1929] A.C. 400; 98 L.J.K.B. 359; 
141 L.T. 158; 45 T.L.R. 294, H.L.; Digest Supp. 

(3) Strathern v. Scottish Greyhound Racing Co., 1930 8.C.(J.) 24; Digest Supp. 

(4) Earl of Ellesmere v. Wallace, [1929] 2 Ch. 1; 98 L.J.Ch. 177; 140 L.T. 628; 
45 T.L.R. 238; 73 Sol. Jo. 143, C.A.; Digest Supp. 

(5) Strang v. Brown, 1923 8.C.(J.) 74; 25 Digest 464, d. 

(6) Suttle v. Cresswell, [1926] 1 K.B. 264; 95 L.J.K.B. 367; 134 L.T. 144; 90 
J.P. 8; 42 T.L.R. 75; 28 L.G.R. 695; 28 Cox, C.C. 94, D.C.; Digest Supp. 


Case Stated by justices for the city of Sheffield. 

An information was laid by the respondent, Percy Joseph Sillitoe, chief constable 
of the city of Sheffield, against the appellants, who were twenty in number, alleging 
that between Dec. 1, 1930, and Jan. 9, 1931, and on divers other dates within six 
months then last past, within the city of Sheffield, the appellants unlawfully did 
knowingly circulate a coupon of a ready money football betting business contrary 
to the statute in such case made and provided. 


At the hearing it was admitted or proved that the Sheffield Foundry Workers’ © 


Club and Institute was registered as a friendly society under the Friendly Societies 
Act, 1896, and occupied premises in Birch Road, Attercliffe, in the city of Sheffield. 
The club was also registered as a club under the Licensing (Consolidation) Act, 
1910, and in the last return, furnished on Jan. 19, 1931, to the clerk to the justices, 
pursuant to s. 92 (3) of that Act, and signed by the secretary, the number of mem- 
bers of the club was given as 850. During all material times the first nineteen 
appellants (‘‘the promoters’’) were officers of the club and/or members of the 
committee of management which was specially appointed by the club committee 
to promote and manage the competitions hereinafter described. The promoters 
were citizens of credit and renown in the Attercliffe district. The twentieth appel- 
lant, James Hayes, was at all material times the doorkeeper of the club, employed 
by the other appellants on behalf of the club. 

Competitions in accordance with the system hereinafter described had been con- 
ducted by the promoters weekly since the beginning of August, 1930. On Jan. 9, 
1931, these competitions were well established and the system of conducting them 
was well known to the numerous competitors. The system was as follows: (a) 
Printed coupons were from time to time ordered by the promoters from one William 
Edward Hayes, a printer, and were from time to time delivered by him to the 
promoters at the club premises. (b) Members of the public, whether members of 
the club or not, might and did call at the club premises, and upon request made by 
them might and did take away as many coupons as they wished. They were readily 
admitted by the appellant James Hayes if they stated that they wanted coupons, 
and the said Hayes assisted in distributing coupons to such applicants. (ec) The 
names of football teams engaged in football matches on the Saturday of the week 
during which the coupons were distributed were printed in pairs on the left of the 
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coupons. Columns numbered 1-26 were provided for the purpose of forecasting 
the results of those matches. (d) Any or all of the columns might be used by an 
individual competitor, who might, but need not, be the person who had obtained 
the coupon from the promoters, and who might, but need not, be the person who 
finally returned it when complete to the promoters. (e) Each competitor signed 
his name in the space provided below his own forecast, and, if not himself the 
holder (i.e., the person who returned the coupon, when completed, to the pro- 
moters), thereupon paid to the holder to be transmitted to the promoters one penny 
in respect of each column signed by him. (f) On a coupon being completed, the 
holder delivered it to the promoters at the club premises not later than the Friday, 
or occasionally the Saturday morning, of the week to which it related, and paid to 
them in respect of it one shilling and ninepence for the twenty-six columns, i.e., 
fivepence less than a total of one penny per column. When the holder had not 
himself made a forecast on the coupon he thus earned a commission or profit of 
fivepence in respect of the time and trouble expended by him in obtaining entries. 
In cases where the holder had obtained twenty-one entries and entrance fees from 
others and made five forecasts himself (as was often done) he thus made no direct 
payment to the promoters in respect of his own entries, but received the right to 
make them in consideration of the time and trouble expended by him in obtaining 
entries from others. (g) The terms upon which each competitor made his forecast 
and paid his entrance fee were: (i) That as soon as possible after the results of the 
matches were known the promoters should award one or more money prizes—the 
amount being in their discretion—to the competitors, if any, who had correctly 
forecast all the results. (ii) That if no competitor were found to have made a 
correct forecast, the promoters should award one or more money prizes—the amount 
being in their discretion—to the competitor or competitors who had made the most 
nearly correct forecast. (iii) That no entrance fee should be returned to a com- 
petitor whether or not he won a prize. (iv) That out of the entrance fees received 
the promoters should make some contribution—the amount being in their discretion 
—to funds of the Sheffield Branch of the National Union of Foundry Workers known 
as the Benevolent Fund and the Children’s Outing Fund. Although the amount of 
the prizes was in the discretion of the promoters, the justices drew the inference 
and found that it was well known to a large number of competitors from October, 
1930, onward that the total of the prizes awarded weekly had amounted to over 
£100. (h) Week by week on the day after the results of the matches became 
known, or very shortly thereafter, the coupons received were checked by or on behalf 
of the promoters, and prizes were awarded in accordance with the above terms. 
The number of coupons supplied to the promoters for the week ending Oct. 4, 
1930, was 10,000, and from that date the weekly number gradually increased until 
for the week ending Dec. 27, 1930, it was 13,000. Before any entries from com- 
petitors were received in any particular week the promoters had already paid or 
become liable for the printing expenses in respect of the coupons for that week. 
The coupons circulated over a large area, instances being proved of their reaching 
an ironworks at Swinton and a club at Walsall, respectively ten and seventy miles 
from Sheffield. Instances also were proved of their being filled up by competitors 
and entrance fees being paid in a licensed house in Sheffield. A schedule included 
in the Case showed week by week the amount received by the promoters in entrance 
fees, the printing expenses, the amounts debited by the promoters for oe 
expenses, the expenditure in prizes, and the balance remaining in the hands of the 
promoters for disposal. The amounts shown as debited by the promoters in eine 
of ‘‘other expenses’’ were taken from the books of the promoters, but yee sete 
did not specify, nor was any evidence given to specify, what pied sixes vi 
The totals from Aug. 23, 1930, to Dec. 27, 1930, were: income, £6,738 ays oe 
expenditure, prizes, £2,060 15s. Oued aoe £1,035 18s.; printing expenses, 
a nee in hand, £3,5¢ cyto 
Bere west by week: (a) Knowingly circulated such painigiies as set 
said; (b) received the entrance fees paid by competitors subject to the commissic 
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arrangement above described; (c) were the persons to whom the compe a 
for the payment of prize money; (d) undertook to pay that prize money; (e) in| act 
paid it as set out above; (f) supervised the checking of coupons; (g) were financially 
interested as officers of the club and/or members of the committee of management 
in the volume of the weekly transactions inasmuch as they became possessed of 
the surplus after payment of expenses and prizes; (h) in fact disposed of part of 
that surplus as set out in the preceding paragraph. If the competition for any one 
week were regarded as a whole, the promoters, in view of the fact that the amount 
of prize money to be awarded was in their discretion, could suffer financial loss in 
respect of it only if the entrance fees received were insufficient to meet the expenses 
incurred by them. The chances of such a loss were negligible. ‘The position as 
between an individual competitor and the promoters was: (a) That the competitor 
could not in any event recover his entrance fee; (b) that the promoters in any event 
received and kept the entrance fee, subject to the commission arrangement above 
mentioned; (c) that if the competitor failed to make a correct or the most nearly 
correct forecast, the promoters were under no liability to him; (d) that if the com- 
petitor made a correct or the most nearly correct forecast, or equalled one or more 
other competitors in doing so, the promoters were under an obligation to pay him 
a prize of an amount to be determined by them, but which would in practice largely 
exceed the entrance fee. 

It was contended on behalf of the appellants that they had not committed any 
offence; that they had not circulated a coupon of a ready money football betting 
business within the terms of the Ready Money Football Betting Act, 1920, under 
which they were charged; that by s. 2 of the said Act, ready money football betting 
business is defined as 


‘‘any business or agency for the making of ready money bets or wagers, or the 
receipt of any money or valuable thing as the consideration for the bet or wager 
in connection with any football game’’; 


that there was no bet or wager proved, since, in accordance with the decisions of 
the court hereinafter referred to, to constitute a bet or wager there must be two 
persons professing to hold opposite views touching the issue of a future uncertain 
event and mutually agreeing that, dependent upon the determination of that event, 
one should win from the other and the other pay or hand over to him a sum of 
money or other stake, neither of the contracting parties having any other interest 
in the contract than the sum he should win or lose, there being no other real con- 
sideration for the making of such a contract for either of the parties : per Hawxrys, 
J., in Carlill v. Carbolic Smoke Ball Co. (1) ([1892] 2 Q.B. at p. 491). The justices 
were referred by the appellants to the following cases: Carlill v. Carbolic Smoke 
Ball Co. (1); A.-G. v. Luncheon and Sports Club, Ltd. (2); Strathern v. Scottish 
Greyhound Racing Co., Ltd. (3); and Lllesmere v. Wallace (4). It was contended 
by the respondent that each of the appellants was guilty of the offence charged. 
In addition to the cases cited on behalf of the appellants he referred to the following 
case: Strang v. Brown (5). 

So far as the justices were entitled to draw any inference from the foregoing 
findings of fact, they drew the inference and found as facts: (i) That the com- 
petitors were betting and wagering with the promoters; (ii) that the bets or wagers 
were ready money football bets or wagers; (iii) that if the competitors were not 
betting or wagering with the promoters they were betting and wagering between 
themselves; (iv) that those bets or wagers were ready money football bets or wagers, 
and, if it was material to their decision, that the appellants aided and abetted, 
counselled and procured their making; (v) that whether (1) or (ii) we 
promoters carried on a business in connection with these bets or wagers and that 
that business was a ready money football betting business; (vi) that coupons of the 
seid business were knowingly circulated by all the appellants. They were, there- 
fore, of opinion that the appellants should be convicted. They, accordingly, con- 


victed them, and fined them £10 in some cases and £25 in others. The question 


re correct, the 





¥ 
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A upon which the opinion of the court was desired was whether the justices came to 
a correct determination and decision in point of law. 


Willoughby Jardine, K.C., and John Neal for the appellants. 
R. M. Montgomery, K.C., and W. A. Macfarlane for the respondent. 


LORD HEWART, C.J.—This is a Case Stated by justices for the city of Sheftield. 
B The appellants were convicted on an information alleging that they knowingly 
circulated a coupon of a ready money football betting business contrary to the 
statute in such case made and provided. I do not propose to read again the Case, 
which is very fully stated. The question for this court is whether the justices who 
convicted the appellants came to a correct decision in point of law. In view of 
their findings of fact, I do not think that it is possible to say that they did not, 
C especially having regard to Suttle v. Cresswell (6), where the Scottish case of Strang 
v. Brown (5) was approved. Great stress has been laid by counsel for the appel- 
lants on the fact that the prizes in the present case were indeterminate, but I do 
not think that that is material. The same feature was present in Strang v. Brown 
(5). In my opinion this appeal should be dismissed. 


D AVORY, J.—I am of the same opinion, though I have entertained some doubt 
whether a transaction can amount to a bet in which one party can be said to stake 
a certain amount and the other to stake an uncertain amount, that is to say, an 
amount in his own discretion—where one says: ‘‘I will stake one penny,’’ and the 
other: ‘‘I will stake some amount more than a penny that you do not name the 
winners, but reserve the right to say after the event how much I will pay.’’ I have 
fy felt some doubt whether that is a bet. 
It is to be observed that we are here dealing with the Ready Money Football 
Betting Act, 1920, which defines a ‘‘ready money football betting business’’ as 


‘any business or agency for the making of ready money bets or wagers, or for 
the receipt of any money or valuable thing as the consideration for a bet or 
wager in connection with any football game.”’ 


It is worthy of notice that the words of that section differ in a slight respect from 
the words of the Betting Act, 1853, which provided that 


‘‘no house, office, room or other place shall be opened, kept, or used for the 

purpose of the owner, occupier or keeper thereof or any person using the same, 

or any person procured or employed by or acting for or on behalf of such 
G owner, occupier, or keeper, or person using the same, or of any person having 
the care or management or in any manner conducting the business thereof 
betting with persons resorting thereto; or for the purpose of any money or 
valuable thing being received by or on behalf of such owner, occupier, keeper 
or person as aforesaid as or for the consideration for any assurance, under- 
taking, promise, or agreement, express or implied, to pay or give thereafter 
any money or valuable thing on any event or contingency of or relating to any 
horse-race, or other race, fight, game, sport or exercise, or as or for the con- 
sideration for securing the paying or giving by some other person of any money 
or valuable thing on any such event or contingency as aforesaid.”’ 





So, under this Act with which we are now concerned, it is clear that it must be 
shown that there is either a ready money football betting business or a receipt of 
I money as the consideration for a bet. As I have said, I have entertained some 
doubt whether in view of the fact that the promoters were not staking a definite 
amount, the transaction could properly be described as a bet, but in view of the 
Scottish decision of Strang v. Brown (5), in which undoubtedly the same element 
appeared, and in view, further, of the fact that that case was cited and approved 
in Suttle v. Cresswell (6), I am prepared to resolve my doubt in favour of the 
respondent, and to say that the decision was right and the appellants properly 
convicted. I desire to add that in the other case to which our attention has been 
called, Strathern v. Scottish Greyhound Racing Co., Ltd. (8), which was decided 
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after the decision of the House of Lords in A.-G. v. Luncheon and Sports Club, Ltd. 
(2), the decision in Strang v. Brown (5) was again mentioned and approved as not 
being in conflict with A.-G. v. Luncheon and Sports Club, Ltd. (2). 


ACTON, J.—I agree. 





Appeal dismissed. 
Solicitors: Corbin, Greener & Co., for Arthur Neal d Co., Sheffield; Sharpe, B 
Pritchard & Co., for the Town Clerk, Sheffield. 
[Reported by T. R. Frrzwatrer Butter, Esq., Barrister-at-Law.] 





ATTORNEY-GENERAL v. YULE AND MERCANTILE BANK 
OF INDIA D 


[Court or AppgaL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), January 
28, 29, 30, February 2, March 4, 1931] 


[Reported 145 L.T. 9] 


Domicil—Change of domicil—Burden of proof—Abandonment of domicil of origin E 
and choice of new domicil—Evidence—Declaration of change. 

A person cannot get rid of his domicil of origin by merely residing in another 
country, for there is a clear distinction between residence and domicil, or by 
merely making a declaration, e.g., in his will, that he has abandoned his 
domicil of origin and acquired another domicil. The domicil of origin con- 
tinues until he has manifested an intention to abandon that domicil and choose F 
another. A domicil of choice is inferred by the law where a person fixes his 
sole or chief residence in a particular place with the intention of abandoning 
the domicil of origin and settling in the new country. This intention need 
not be an expressed one. It may, and usually has to be, inferred from a 
variety of circumstances. In some cases it may be inferred from long con- 
tinued residence in the new country, though it would be difficult, and probably 
impossible, to do so where a place of residence was retained in the country of 
origin. Even where the person has, apparently, severed all ties connecting 
him with his country of origin and has resided for a long time in a new country, 
it would not be safe to infer from these actions an intention to abandon his 
domicil of origin if they could be attributed to some other cause. It is always 
material, in determining a person’s domicil, to consider where his wife and H 
children have their permanent place of residence. As to a declaration as to 
domicil no importance should be attached to it unless there is some evidence 
to show that the person knew what ‘‘domicil’’ means. Domicil is a legal con- 
ception on which the views of a layman are not of much assistance, but a 
declaration by a person, made orally or in writing, that he intends to remain 
in a certain country, will, if not inconsistent with the facts, be of assistance I 
in determining the question whether he has become domiciled there. The 
presumption of law is always against a change of domicil, 
those who seek to prove that a domicil of origin has been abandoned in favour 
of a domicil of choice is a heavy one. Where that onus has been discharged, 
the onus of proving the subsequent abandonment of the domicil of choice and 
the reversion to the domicil of origin is on those concerned to prove those facts. 


Notes. Considered: Abraham v. A.-G., [1984] P. 17. 
Boldrini and Martini, post, p. 708; I.R. Comrs. v. Cohen 


and the onus on 


Referred to: Boldrini v. 
(1987), 21 Tax Cas. 301, 
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A As to change of domicil, see 7 Haussury’s Laws (3rd Edn.) 18 et seq.; and for 
eases see 11 Dicest (Repl.) 331 et seq. 
Cases referred to: 
(1) Re Steer (1858), 3 H. & N. 594; 28 L.J.Ex. 22; 82 L.T.0.S. 130; 157 E.R. 
606; 11 Digest (Repl.) 335, 78. 
B (2) Platt v. A.-G. of New South Wales (1878), 3 App. Cas. 836; 47 L.J.P.C. 26; 
38 L.T. 74; 26 W.R. 516, P.C.; 11 Digest (Repl.) 349, 179. 
(3) Ross v. Ellison (or Ross), [1930] A.C. 1; 96 L.J.P.C. 163; 141 L.T. 666, 
H.L.; 11 Digest (Repl.) 335, 81. 
(4) Bell'v. Kennedy (1868), L.R. 1 Se. & Div. 307, H.L.; 11 Digest (Repl.) 
329, 39. 
C (5) Udny v. Udny (1869), L.R. 1 Se. & Div. 441, H.L.; 11 Digest (Repl.) 326, 22. 
(6) Winans v. A.-G., [1904] A.C. 287; 73 L.J.K.B. 613; 90 L.T. 721; 20 T.L.R. 
510, H.L.; 11 Digest (Repl.) 329, 41. 
Appeal by the executors of the will of Sir David Yule from an order of 
Row.tarr, J. 
The facts are fully set out in the judgment of the Master of the Rolls. 
D_ Sir John Simon, K.C., H. B. Vaisey, K.C., Wilfrid M. Hunt and G. R. Upjohn 
for the executors. 
The Attorney-General (Sir William Jowitt, K.C.), the Solicitor-General (Sir 
Stafford Cripps, K.C.) and J. H. Stamp for the Crown. 


Cur. adv. vult. 


March 4. The following judgments were read. 


LORD HANWORTH, M.R.—The question to be decided in this case is what 
was the domicil of Sir David Yule at his death on July 3, 1928. 

By his will, which was dated June 28, 1922, he made a declaration of Indian 
domicil. But a declaration in a will does not decide the point. It is laid down 
in Re Steer (1) that both on principle and authority a person cannot get rid of his 

F domicil of origin by merely residing in another country, but the domicil continues, 
unless he has manifested an intention of abandoning the domicil of origin and 
acquiring another. An intention must be drawn and inferred from the facts—a 
mere declaration of it is not conclusive. In Re Steer (1) the court held, contrary to 
the declaration contained in the will, that the testator was domiciled in Hamburg. 
Equally, the declaration in Sir David’s will does not conclude the matter, and it is, 

G therefore, necessary to state the facts with some care. 

Sir David Yule was born in Edinburgh on Aug. 4, 1858; he was one of a family 
of six children, three boys and three girls. His father, David Yule, had two 
brothers, George and Andrew, whose success as merchants provided the pathway to 
their nephew’s success. George founded the firm in London of George Yule & Co.; 
Andrew founded the firm in Calcutta of Andrew Yule & Co., which carried on the 

Hi business in cotton, jute and tea. Both brothers were partners in these two firms; 
and by an irony of fate, George was chiefly in India at Calcutta, while Andrew was 
much in London, living at Dulwich till his death in 1902. George worked in close 
association with the Indians, with whom he came in contact in his business, and 
was in sympathy with them; in fact, he became President of the Indian National 
Congress soon after it had been founded. The young David Yule went to the 

I Royal High School in Edinburgh in 1866, and when sixteen years old, he left school 
and was sent in 1875 to Calcutta, where he worked in the cotton mills of Andrew 
Yule & Co. In 1880 he became a partner in that firm, and in 1883 he came home 
for a few months. A noticeable incident of this visit is that while he was at home 
he first met the daughter of his uncle Andrew, then a girl of about nine years old, 
and she afterwards became his wife. Returning in 1883 to Calcutta, he became 
head of the firm of Andrew Yule & Co. in 1888, and applied himself with extra- 
ordinary determination and industry to the business of the firm. He stayed on in 
Calcutta, apparently not leaving it, even in the hot weather, and did not pay 
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another visit home till 1900, when he had reached the age of forty-two years. He 
thus remained in India for an unbroken period of seventeen years. During this 
time there is evidence that he followed the example of friendliness towards Indians 
that his uncle George had set him, but in an intensified degree. He became inti- 
mate with a number of Indians and sought, by sympathetic treatment of them, 
and securing their confidence, to advance his business, not forgetting at the same 
time to do kind actions towards them. Thus he took charge of the children of his 
friend, Ramjeedas Jatia, who died in 1893, leaving two boys and a girl. He 
promised his friend on his deathbed that he would take care of them—a promise 
which he faithfully kept, for he treated them as his own children and took part in 
their religious festivities from time to time, and ultimately presented them to the 
King and Queen when they visited India in 1912. Sir Onkar Mull Jatia—one of 
the boys that Yule took charge of—states that Sir David was a man of the simplest 
possible habits and was never happy unless at work—‘'He used to work on Sundays 
just the same as on other days. He was a shrewd, hard-working business man, 
and he devoted his whole life to his business—in fact his business was his life. 
He rarely went into society at all, but, if he did, it was rather in gatherings of 
Indians than of Europeans that he found his place.”’ 

In September, 1900, he came home to his family circle, proposed to and was 
accepted by his cousin, Annie Henrietta, the daughter of his uncle Andrew. The 
marriage took place without delay on Dec. 12, 1900, and the bride and bridegroom 
went to Scotland for their honeymoon. In January, 1901, they went out to Cal- 
cutta, and at first they lived in a house of some importance, the old palace of the 
Kings of Oudh in Garden Reach, Calcutta. Unfortunately, the climate of India did 
not suit Mrs. Yule, who had an attack of malaria in July, 1901, and returned to 
England in November of that year. David Yule followed her in February, 1902. 
He went back to India in November of that year, while his wife remained in 
England; and successively in the years 1903 to 1910 he paid visits for a substantial 
time in each year to be with his wife in England. The house in Garden Reach 
was given up, and when in 1907 the offices of the firm of Andrew Yule & Co. were 
re-built, a comfortable, if not very large, flat was provided at the top of them, 
where Yule took up his residence, and where he continued to reside whenever he 
was in India. Meantime, in order to provide a suitable home for his wife when 
she was unable to accompany him on his return to India, in November, 1902, 
Hanstead House, near St. Albans, was purchased, and there a daughter was born 
on July 80, 1903—an only child, as subsequent events proved. It is a property 
comprising some 150 acres—a gentleman’s residence in a district which offered 
facilities for stock and horse breeding, in which his wife, and, later on, his daughter, 
became interested. From January, 1912, to November, 1915—approximately four 
years—Sir David—for he had been knighted in 1911—remained in England and did 
not visit India, being detained, it is said, by some litigation over here in which 
he was interested. In 1916 Lady Yule and her daughter went out to Calcutta, but 
returned after two months, for once more Lady Yule suffered from malaria. While 
in Calcutta the ladies lived at Sir David's flat, which was small and only had two 
or three bedrooms, a bathroom, dining room and hall. Sir David followed his wife 
home in 1917, and thereafter he remained in England till he died at Hanstead 
House on July 3, 1928, save for some comparatively short visits to India in 1919, 
1920, 1922, 1924, and 1925. He was, however, not continuously during this spell 
in England while he was in Kurope, for a villa was bought in 1921 at Cannes by 
Lady Yule, as a sort of compromise residence—not too far from England and not 
SO far as England from India—and some visits to it were paid by Sir David from 
time to time when Lady Yule was residing in it. She went there chiefly in the 
winter season, and in one year Sir David remained at Hanstead while his wife had 
gone to Cannes to escape the winter in England. The daughter, however, had no 
interests at Cannes and much preferred Hanstead, so the villa was sold in 1927, 
and once more the residence of the family was transferred to Hanstead, where. 
either in the large house, or in a smaller cottage upon the property which was found 
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A convenient during the war [of 1914-18], Sir David—who was made a baronet in 
1922—resided with his wife and daughter. 

While remaining the dominant partner in the house of Andrew Yule & Co., Sir 
David had in 1906 and in subsequent years become increasingly interested in 
business in London. He was made a director of the Mercantile Bank of India in 
1906, and attended the board frequently when at home. The table drawn out for 

B the information of the court proves that in 1918 he held five directorships, which 
he retained to the end of his life, adding to them in the last few years of it. The 
evidence is convincing that Sir David was throughout his life devoted to his 
business; that he applied himself to it with a constancy which was never relaxed; 
and his cotton broker, Ramcoomar Chokhany, who did business with him every 
day, and had known him for twenty-five years, tells us that he used to say that 

‘C he—Sir David—did not like any other place in the world better than Calcutta. 
He had, however, one form of recreation—fishing—which is not without some sig- 
nificance upon the issue before the court. In 1902 he took a lodge at Inverlochy 
for fishing, and again they were there in September, 1903, when their little baby 
was with them. They were only prevented from taking it in the subsequent inter- 
vening years, until 1910, by the fact that another tenant secured it; and in those 

D years, though not regularly, they went to some place in Scotland in August or Sep- 
tember for fishing. In 1910 the lodge fell vacant and Yule took it on a seven— 
twenty-one years’ lease“ He never broke the lease, so he remained tenant of the 
lodge and fishing at the time of his death. The above is a sketch of Sir David's 
life. Further details can be filled in from the evidence, but they do not, to my 
mind, alter the general outline. 

KE The executors claim that Sir David Yule had established a domicil of choice by 
the year 1900 to be inferred from his continual and unbroken residence in Calcutta, 
or, at any rate, in India, for seventeen years, coupled with his sincere attachment 
to the Indians themselves. There is no doubt that his confidential stockbroker was 
an Indian, Sham Lall Laha, from 1886 onwards; that his cotton broker was also an 
Indian—Ramcoomar Chokhany; that he associated in some unusually intimate 

F ways with Indians; and that, if and so far as he kept any society, he was as much, 
perhaps more, at home with Indians as with Europeans, and he spoke their language 
fluently. The executors claim that they have discharged the onus, which they 
admit lies upon them, of establishing a domicil of choice, and that thereafter the 
onus lies upon the Crown to displace the domicil of choice, which has not been and 
cannot be done, for did not Sir David in his will make the declaration that he 

G adhered to an Indian domicil? In my opinion, Rowtarr, diss was right in his view 
that the earlier period of Sir David's life cannot be estimated in a compartment 
separate from his later years, and that the later years must be regarded as throwing 
light upon the earlier. 

In my judgment, the executors have not established that Yule had acquired a 
domicil of choice in 1900. The evidence of intention in the pre-marriage period is 

Hi slight. It is to be found in his close attention to his business—his friendliness 
with Indians, and the like. But other facts which point in an opposite direction 
must not be overlooked. Throughout this space, there is no evidence that he had 
broken away from his home ties. The family of Yule was what would have been 
called in those days, Anglo-Indian, in the sense of having interests both at home 
and in India. David Yule was in touch in his business with George Yule & Co. 

J in London. His uncle Andrew, who had been in India, for a time, or at reed 
ultimately left it for London and settled down in Dulwich, where he died pees 
and left his example behind him. His uncle George remained a partner in George 
Yule & Co., of London, till 1892, when he died. He was a good deal in India, a 
the fact of his becoming President of the National Congress proves, s0 that Davy . 
was not cut off from his family entirely during the whole seventeen Retna 8 : 
he did not go home. It is more in keeping with the facts that David followe es 
uncle’s example and consistently worked with Indians without breaking his contac 
with them by frequent absences to home. There is no doubt that his success in 
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business may be attributed to his mixing freely, and his close association, with 
Indians, but, as Rownarrt, J., finds, he never became orientalised, and there is no 
evidence that in the pre-marriage period he expressed himself as determined to 
make India his final home, however much or often he may have expressed his 
devotion to it later. Mr. Wheatley’s words express this affection most forcibly 
when he says that Sir David was ‘‘always writhing to get back to India when he 
was here—his object was to get back to his work there. That was his song all the 
way through.’’ That testimony must intrinsically be referred to some date after 
he had left India in September, 1900. But in December of that year a crucial 
event took place. Sir David was married. He did not seek his bride among 
European ladies in India, but came home in September, and on Dec. 12 he married 
the cousin whom he had met as a girl in 1883. 

The domicil of a married woman is during coverture the same as, and changes 
with, the domicil of her husband: see Dicey’s Conriicr or Laws, 4th Edn., p. 123, 
and cases there cited. It seems material to ask: Was he intending to make his 
cousin join him in his acquired domicil of choice when she became his bride at a 
time when she had had no experience whether she would like India? There is 
some evidence that she had her misgivings. ‘‘I wanted to know how long I should 
have to be out there,’’ said Miss Yule to him before they were married, ‘‘and I do 
not know whether he said it jokingly, or whether he meant it, but he said about 
ten or eleven years.’’ It seems to me that if at that time Mr. Yule had formed a 
fixed resolve to remain an Indian with an Indian domicil, he would have explained 
the position candidly to his bride. After 1900 the facts do not, in my judgment— 
and, indeed, it is not contended that they do—indicate a choice in favour of India. 
When he had married, and it was found that his wife could not live in India—still 
more when his child was born and developed tastes which attached her to Hertford- 
shire—there was a heavy pull towards ‘‘home,’’ which increased in force as time 
went on. A glance at the chart prepared for us and covering the years 1902 on- 
wards makes this plain—more and more business in London, fewer and shorter 
visits to India. His position is well summed up by Lady Yule, who tells us that 
‘“‘he said his interests were very large and he preferred India and that he would 
never lose his affection for India’’; and, speaking of his marriage: ‘‘He said if he 
had not married he never would have left India. He said that distinctly.’’ That 
was the rub. Yet none the less it seems to have had a decisive effect upon his 
choice. 

It is always material in determining what is a man’s domicil to consider where 
his wife and children live and have their permanent place of residence: see Platt 
v. A.-G. of New South Wales (2). The law thus recognises in this subject the 
power of human affection. 

Some evidence was placed before us as to a will made on his marriage and his 
description in it. For my part, the wills, or drafts of them, have not much weight 
—the source of the description in the draft or the will remains obscure and un- 
certain. I do not find any sure ground on which to base an inference. There are, 
however, two letters of recent date which seem important. When he was proceed- 
ing to make his last will, which is dated June 28, 1922, his solicitor writes to him 
on Jan. 24, 1922: “TI think it will save complications if you retain your British 
domicil.’’ In his reply on Feb. 20 he does not reply that his domicil is Indian and 
cannot be changed. It would seem to be treated as an open question on which 
Sir David finally chose an Indian domicil. 

The question arises : Was it open to his choice? In his speech in Ross v. Ellison 
(or Ross) (3) ({1930] A.C. at pp. 6, 7) Lorp Buckmasrer says : 


‘Declarations as to intention are rightly regarded in determining the question 
of a change of domicil, but they must be examined by considering the person 
to whom, the purposes for which, and the circumstances in which thev are 
made and they must further be fortified and carried into effect by conduct and 
action consistent with the declared expression.” ; 
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In Bell. v. Kennedy (4) (L.R. 1 Se. & Div. at p. 320) Lorp Wesrsury makes clear 
the distinction between residence and domicil; that they are two perfectly distinct 
things. He says: 
“It is necessary in the administration of the law that the idea of domicil should 
exist, and that the fact of domicil should be ascertained, in order to determine 
which of two municipal laws may be invoked for the purpose of regulating the 
rights of the parties. . . . Domicil, therefore, is an idea of law.” 
He explains that (L.R. 1 Se. & Div. at p. 32): 


“it is by no means to be inferred from the fact of residence that domicil results, 
even although you do not find that the party had any other residence in exis- 
tence or in contemplation.” 


C Later, he lays it down that, unless you are able to show with perfect clearness and 
_ satisfaction that the domicil of choice had been established, it follows that the 
domicil of origin continues. In Udny v. Udny (5) Lorp Wrsrsury again explains 
that domicil of choice is a conclusion or inference which the law derives from the 
fact of a man fixing voluntarily his sole or chief residence in a particular place with 
an intention of continuing to reside there for an unlimited time. He proceeds 
D (L.R. 1 Sc. & Div. at p. 458): 
“Tt is true that residence originally temporary, or intended for a limited 
period, may afterwards become general and unlimited, and in such a case so 
soon as the change of purpose of animus manendi can be inferred, the fact of 
domicil is established.”’ 


E He also enunciates the rule that as the domicil of origin is the creature of the law, 
and independent of the will of the party, it would be inconsistent with the principles 
on which it is by law created and ascribed to suppose that it is capable of being by 
the act of the party entirely obliterated and extinguished. It revives and exists 
whenever there is no other domicil and it does not require to be reconstituted 
animo et facto, in the manner which is necessary for the acquisition of a domicil 

F of choice. These passages that I have quoted from Lorp Westsury are repeated 
and approved by Lorp MacnaGuren in his speech in Winans v. A.-G. (6) ({1904] 
A.C. at p. 291) and he sums them up: 


‘‘So heavy is the burden cast upon those who seek to show that the domicil of 
origin has been superseded by a domicil of choice! and rightly, I think. A 
change of domicil is a serious matter. . . . The change may involve far-reaching 

G consequences in regard to succession and distribution and other things which 
depend on domicil.”’ 


Applying these rules to the present facts, I think that the declaration in the will 
and the choice of Sir David must be set aside as not deciding the point. Domicil 
is an idea of law, not of the citizen’s choice only. It must be decided animo et 
facto. The animus manendi must be considered, the intention of the resident must 

H. be observed and deduced. The fact of residence in Calcutta between 1883 and 1900 
does not afford a discharge of the heavy burden which falls upon the executors. 
There does not emerge from the period—‘‘with perfect clearness and satisfaction’’— 
a manifest and concluded intention to overcome the domicil of origin. Still less 
does that period of residence fulfil such a purpose when it is analysed by the light 
of subsequent events. The marriage interrupted any such accruing intention and 

I provided once more ties which bound Sir David to his domicil of origin. Hopeful 
as he might have been from time to time that Lady Yule would be able to come 
for longer visits to, or residence in India, that hope seems to have been gradually, 
but certainly, dispelled, and in the last years of his life he yielded to the stress of 
circumstances. His love for India and its people and its climate remained; but his 
loyalty to his wife and daughter compelled his wishes to be ineffective. In my judg- 
ment, Row art, J., came to a right conclusion and the appeal must be dismissed 
with costs. I am authorised and requested by LAWRENCE, L.J., to say that 
he has read the judgment which I have just delivered, and that he agrees with it. 
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ROMER, L.J.—In order to succeed upon this appeal the executors have ps me A 
charge the onus of proving that at some time or another before his death Sir avi 
Yule chose an Indian domicil in substitution for his domicil of origin, which admit- 
tedly was Scottish. Should they succeed in discharging this onus, me — 
proving that Sir David subsequently abandoned his Indian domicil and so reverte 
to his domicil of origin would fall upon the Crown. 

Winans v. A.-G. (6) and other authorities leave no room for doubt as to what B 
facts have to be established in order to prove the acquisition of a domicil of choice. 
Leaving out of consideration the rare cases in which an emigrant, having left his 
own country, dies in the course of his journey to another, these facts are (i) resi- 
dence in a country other than the country of origin, (ii) a deliberate intention to 
abandon the domicil of origin and settle in the new country. This intention need 
not be an expressed one. It may, and, indeed, usually has to be, inferred from a © 
variety of circumstances. In some cases it may be inferred solely from long con- 
tinued residence in the new country, though it would be difficult, and probably 
impossible, to do so where a place of residence was retained in the country of origin. 
And even where the individual in question has, apparently, severed all ties con- 
necting him with his country of origin and has resided for a long time in a new 
country, it would not be safe to infer from these actions an intention to abandon D 
his domicil of origin if they can be attributed to some other cause. The onus that 
lies upon the shoulders of those who seek to prove that a domicil of origin has been 
abandoned in favour of a domicil of choice is indeed, as Lorp MacnaGuTeN said in 
Winans v. A.-G. (6) ([1904] A.C. at p. 291), a heavy one. So it ought to be. 
For, to use Lorp MacnaGuTen’s words again, a change of domicil is a serious 
matter, involving far-reaching consequences in regard to many things. But, heavy E 
though the onus be, the executors contend that in the present case they have dis- 
charged it. They allege that by the year 1900 Sir David Yule had abandoned his 
Scottish domicil and had acquired an Indian one in its place. It is upon this 
allegation that the executors must, in my opinion, stand or fall. If he had not 
abandoned his domicil of origin at the date of his marriage in 1900, it seems to me 
impossible to contend that he did so afterwards. If, on the other hand, he had at F 
that date abandoned his domicil of origin and acquired an Indian one, I cannot find 
any evidence sufficient to warrant the finding that he subsequently abandoned that 
domicil of choice and thus reverted to his domicil of origin. 

The strength of the executors’ case in favour of an acquisition of an Indian 
domicil by the year 1900 lies in the following facts. In the year 1875 when he was 
seventeen years of age, the testator, Sir David Yule, left his parents’ home in [din- G 
burgh and proceeded to Calcutta, where he resided continuously until the year 1900 
except for a brief visit to England in the year 1883. During this long period he 
does not appear to have exhibited any interest in his native land, and, so far as is 
known, he did not even visit Scotland when he came to England in 1883. In India, 
on the other hand, he identified himself to an extraordinary extent with the life and 
customs, and even with the religious observances, of the natives. These facts by H 
themselves are not, however, in my judgment, sufficient to give rise to any 
inference that the testator had by the year 1900 formed any intention of abandoning 
his Scottish domicil and settling in India. When he left England in 1875, and for 
some four years afterwards, he was, of course, incapable of abandoning his domicil 
of origin by reason of his minority. He was not, however, too young to make up 
his mind whether or not he intended to reside indefinitely in India, and, if he did I 
then form such an intention, it would probably have continued unchanged after he 
attained his majority. But it seems to me somewhat improbable that in those 
early days he should have formed such an intention. Everything points to his 
having left Scotland, not by reason of any distaste for the country or unwillingness 
to live there if he had been able to do so, but by reason of the fact that in India he 
would find greater scope for turning to profitable use that passion for work that 
seems to have been his dominating characteristic. 


He was a member of a family 
that had long had connections with India. 


His uncles George and Andrew had in 


C 


C.A.] A.-G. v. YULE & MERCANTILE BANK (Romer, L.J.) 407 


their earlier days spent a great deal of time there, and there they had laid the 
foundations of their success and fortune. It was, accordingly, not unnatural that 
young David Yule should have conceived the idea of following in their footsteps. 
But both uncles came back to England or Scotland in later life, and I can see no 
reason for thinking that their nephew went to India with any other intention. Nor 
can I find enough in the length of his continuous residence or in the nature of his 
life out there sufficient to lead to the inference that he formed any other intention 
after he arrived. Work was his passion, and it is to this rather than to any inten- 
tion concerned with domicil that his prolonged stay in India is, in my opinion, 
attributable. Had he indulged in lengthy holidays and spent them in travelling 
about India when he might have returned to Scotland the case would have been 
different. But, so far as we know, while he was in India during these twenty-five 
years he was living in Calcutta. 

Why, when he returned to the United Kingdom in 1883, he did not visit Scotland 
we do not know. But it certainly is not an incident from which any inference can 
be drawn adverse to a retention of his domicil of origin. Nor do I think that his 
extraordinary relations with the native population of India ought to give rise to any 
such inference in all the circumstances of this case. Those relations can be suffi- 
ciently explained by what has been called by the Attorney-General the ‘‘Yule 
philosophy,’’ without having recourse to some presumed intention to acquire an 
Indian domicil of choice. That philosophy demands that not only in the interests 
of successful trading, but also for higher and nobler reasons, the European in India 
should not hold himself aloof from the natives of the country, but should seek to 
identify himself with native life and thought. The testator was evidently not in 
the habit of doing things by halves. He entered upon the practice of this philosophy 
as thoroughly and as enthusiastically as he had thrown himself into his work. He 
attained a degree of friendliness and intimacy with the natives and a knowledge of 
their language and their family customs such as in all probability have never before 
been acquired by a European. But I am not prepared to infer from this that he 
did not contemplate a return to Scotland when his work should be finished and 
there should no longer be any necessity for his remaining in India. An Englishman 
resident in Rome may do as Rome does with the minutest particularity without 
necessarily acquiring an Italian domicil. 

But the acts of the testator to which I have referred, though insufficient, in my 
opinion, to raise any inference of a change of domicil, ought, especially when 
coupled with his great love for India, to make one’s mind readily susceptible to 
any indication that his declarations may afford as to his intentions or decisions in 
the matter formed during the period ending with his marriage. I have, therefore, 
examined the evidence as to these very carefully, but have in the end arrived at the 
conclusion that they are not after all of any great value. Such statements as that 
he regarded India ‘‘as his country’’ or ‘‘as his real home’’ do not seem to me to do 
anything more than indicate the gratitude he felt for all that India had given him. 
A boy may say that he looks upon a man as his father without intending to indicate 
any fact other than the existence of gratitude and affection. But even if the expres- 
sions used by the testator might otherwise be regarded as something more than 
harmless exaggerations, all doubt upon that matter seems to be set at rest by the 
statement made by Sir David Yule at the time of his marriage and before he took 
his wife back with him to India. When asked by his wife how long she would 
have to be out there, he answered ‘‘ten or eleven years.’’ I think it is impossible 
to regard this conversation as referring merely to their next visit to this country. 
It must have referred to the length of their residence in India. If this be 80, the 
testator’s answer is quite inconsistent with his having formed any intention of 
residing in India indefinitely. If, indeed, the possibility of eventually taking a 
wife was always present to the testator’s mind, it is unlikely that he would have 
come to a final determination where he would spend the evening of his life. So 
much would seem to depend upon whom he might marry. And, in truth, it — 
in the end his wife who proved the determining factor in this question of domicil, 
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as I read the story of his married life. For the moment, however, I merely record 
my conclusion that the executors have not discharged the onus of showing that 
David Yule had acquired a domicil of choice at the time of his marriage. 

After his marriage the testator returned with his bride to Calcutta where, as we 
know, he hoped to reside at any rate for ten or eleven years more. Had she been 
able to endure the climate it is more than probable that this period would have 
been largely exceeded, and that in the end the testator, his wife, and the daughter 
who was born in 1903, would have settled permanently in India and acquired an 
Indian domicil. Unfortunately, it proved impossible for his wife to live in India 
and, after being seriously ill with malaria, she was compelled to return to England 
in 1902, and, except for a short period in 1916, when she once more endeavoured 
to live in India and her health again failed, she never returned to that country. 
This was a grievous disappointment to Sir David Yule, who never seems to have 
given up hope that one day her health would sufficiently recover to enable all three 
of them to settle in India. In this hope he kept a look-out for any favourable 
opportunity of acquiring a suitable house there for the purpose. No such house, 
however, was in fact acquired. In the meantime he acquired a house in England 
for his wife and daughter, and there he often stayed himself on the visits he paid 
to the United Kingdom. At other times they went to Scotland for fishing, a sport — 
to which he appears to have been greatly attached. These absences from India 
became more and more frequent as time went on, until it became the exception 
rather than the rule for him to be in that country. In 1906 he joined the board in 
ingland of the Mercantile Bank of India and in the course of the following years 
formed many other business connections in this country until by the year 1924 he 
was upon the board of no less than fourteen companies. Thus India gradually 
played a smaller and smaller part in his life. It is true that he never gave up his 
dream of residing there with his wife and daughter, as appears from what he said 
to his Indian friends. And yet the very words that he employed seem to indicate 
quite clearly that, however great his hopes might be, and whatever he might have 
done had circumstances not been too strong for him, he realised that he had never 
succeeded in settling in India. Mr. Laha, for instance, deposes to the fact that 
from what the testator told him he understood it was the testator’s intention to 
acquire a property in Calcutta or its suburbs in which to settle down permanently 
in the surroundings of his lfe’s work and ambitions. But he never did. Then on 
more than one occasion he said that he never would have left India if he had not 
married. But he did marry and he did leave India. On at least one occasion his 
wife urged him to retire from business and settle in England. As this would have 
been an end to his hopes of settling in India he refused, and continued to urge her 
to go out with him to India which he referred to as his home. That he preferred 
India to any other country and would have chosen to settle there permanently with 
his wife and child had he been free to choose, is, I think, quite clear. But, as I 
understand the evidence, he never was in the position to make this choice, and he 
died, as he had been born, a domiciled Scotsman. 

{t only remains to refer to the declaration contained in his will. For myself, I am 
not prepared to attach any importance to a declaration by a man as to his domicil 
unless there is some evidence to show that the man knew what ‘‘domicil’’ means. 
A declaration by a man made orally or in writing that he intends to remain in a 
certain country will, if not inconsistent with the facts, be of assistance in deter- 
mining the question whether he has become domiciled there. Domicil is, however, 
a legal conception on which the views of a layman are not of much assistance. In 
the present case the subject appears to have been presented to the testator as one 
upon which he had for the purposes of his testamentary dispositions an unfettered 
choice. The subject of domicil being so presented, he eleeted in favour of an 
Indian one. It is true that some of the testamentary dispositions he desired to 
make could not be given effect to if his domicil were Indian, and that by reason 
of his election those dispositions had to be modified. It is, however, obvious that 
the election of an Indian domicil would greatly benefit the principal objects of his 
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bounty, though whether this was or was not known to Sir David we do not know. 
But, however this may be, the fact that when his solicitor offered him a choice of 
domicil he chose an Indian one can have no bearing upon the question of what his 
domicil in fact was in circumstances that, as I have already indicated, were so 
strong as to deprive him of exercising any choice in the matter at all. For these 
reasons I have come to the conclusion, though not, I confess, without some hesita- 
tion, that the appeal should be dismissed. 


Appeal dismissed. 
Solicitors : Nye, Moreton, ¢ Clowes; Solicitor of Inland Revenue. 


[Reported by G. P. Lanaworrny, Esq., Barrister-at-Law. ] 





MERSEY DOCKS AND HARBOUR BOARD v. WEST DERBY 
ASSESSMENT COMMITTEE AND BOTTOMLEY 


BOTTOMLEY v. WEST DERBY ASSESSMENT COMMITTEE 
AND MERSEY DOCKS AND HARBOUR BOARD 


BOTTOMLEY v. WEST DERBY ASSESSMENT COMMITTEE 
AND LIVERPOOL GRAIN STORAGE AND TRANSIT CO., LTD. 


[Court or AppraL (Scrutton, Greer and Slesser, L.JJ.), May 6, 7, June 8, 1931} 


[Reported [1932] 1 K.B. 40; 101 L.J.K.B. 8; 145 L.T. 592; 95 J.P. 186; 
47 T.L.R. 468; 29 L.G.R. 576; [1926-31] 2 B.R.A. 846] 


Rates — De-rating —Freight-transport hereditament— Bonded warehouse — Wool 
warehouse—Preparation of wool for sale—Grain warehouse—EHlevator for 
shipping and unshipping—Apportionment—Rating and Valuation (Apportion- 
ment) Act, 1928 (18 ¢ 19 Geo. 5, c. 44), s. 5 (1) (c), 8. 5 (2) (c), es 6° (1), 
s. 6 (3) (b). 

By s. 5 (1) of the Rating and Valuation (Apportionment) Act, 1928: “‘In 
this Act the expression ‘Freight-transport hereditament’ means . . . (c) A 
hereditament occupied and used wholly or partly for dock purposes as part of 
a dock undertaking being an undertaking whereof a substantial proportion of 
the volume of business is concerned with the shipping and unshipping of 


merchandise not belonging to or intended for the use of the undertakers .. .”’ 
By sub-s. (2): ‘‘Dock purposes’’ meant ‘‘all purposes connected with the 
shipping or unshipping at a dock of . . . merchandise... .’’ By s. 6 (3): 


‘For the purpose of determining in what proportions a freight-transport here- 
ditament is occupied and used for transport purposes and for other purposes, 
respectively, . . . (b) in the case of a hereditament . . . occupied and used for 
dock purposes as part of a dock undertaking no part of the hereditament, being 
a building, yard, or other place primarily occupied and used for warehousing 
merchandise not in the course of being transported, shall be deemed to be 
occupied and used for transport purposes.”’ 

Bonded warehouses situated at the port of L. received 
and spirits on delivery at the port. At the S. warehouse, 
was received, more than 50 per cent. stayed therein for more than a year and 
more than 80 per cent. for more than six months. In the W. warehouse, where 


tobacco, sugar, wines, 
where only tobacco 
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tobacco and sugar were received, 50 per cent. of the mixed goods stayed more 
than three months; and in the A. warehouse, where tobacco, sugar, wines, and 
spirits were received, some 65 per cent. of the mixed goods stayed for more 
than three months. 

Held: the great bulk of the goods received in those warehouses were received, 
not for or in course of transport, but because their transport was to stop, and, 
therefore, the warehouses were primarily occupied and used for warehousing B 
merchandise not in Gourse of being transported within s. 6 (3) (b) of the Act, 
with the result that they were not to be deemed to be occupied and used for 
dock and transport purposes within s. 5 (1) (c) and s. 5 (2) (c) and were not 
entitled to be de-rated. 

In a wool warehouse near the L. docks the wool was sorted to marks, samples 
were taken for submission to buyers, and the wool was otherwise prepared for @ 
sale at the next wool sale. Such sales took place about every six weeks. Wool 
not sold at the first sale after receipt in the warehouse might remain in the 
warehouse for a second sale, but two-thirds of the wool was out by the end of 
a month and 85 per cent. by the end of two months. Four per cent. was still 
in the warehouse at the end of a year. 

Held: the warehouse was used as a place for preparing the wool for sale, J) 
storage until sale, and sale to a buyer who (and not the consignee) would settle 
the eventual destination of the wool, and, therefore, it was not occupied and 
used for transport purposes and was not entitled to be de-rated. 

Part of the structure of three grain warehouses at the port of L. was an 
elevator by which grain was discharged from ships or carts into the warehouse 
and moved out again into land vehicles, in the one case, and into ships in the fj 
other. Sixty-five per cent. of the grain left the warehouse within a month, 
some within a very short time, and 84 per cent. within two months. 

Held: the warehouses were used to a substantial extent for purposes con- 
nected with the shipping and unshipping of the grain and were entitled to be 
de-rated to that extent. 

Per Greer, L.J.: The words ‘‘as respects every [freight-transport] heredita- F 
ment occupied and used partly for transport purposes’ in s. 6 (1) of the Act 
of 1928 (which subsection provides for the apportionment of the net annual 
value between the occupation and user of the hereditament for transport pur- 
poses and those for other purposes) do not mean to confine apportionment of 
the annual value to cases in which the part occupation and user can be stated 
in terms of space. The subsection contemplates apportionment not only by @ 
dividing the hereditament into separate parts to be separately valued, but also 
by proportionate user of the hereditament as a whole, i.e., if a hereditament is 
used, say, for one day a week for transport purposes and for the rest of each 
week for other purposes, the annual value should be apportioned just as it 
should be if one floor is always used for transport purposes and the other floors 
always used for other purposes. H 


Notes. Followed: Wilkinson v. Sibley and Donovan (1931), 101 L.J.K.B. 26; 
Shell-Mex and B.P., Ltd. v. Clayton, [1955] 3 All E.R. 102. Referred to: Union 
Cold Storage Co. v. Moon, [1932] 2 K.B. 648. 

As to the de-rating of freight-transport hereditaments, see 27 Hatspury’s Laws 
(2nd Edn.) 459-466. For Rating and Valuation (Apportionment) Act, 1928, see 
20 Hatspury’s Starures (2nd Edn.) 167. I 
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Appeals from orders of the Divisional Court in a group of seven Cases Stated 
five by the Recorder of Liverpool and two by the chairman of the West Derby 
Quarter Sessions. The Cases raised the question whether certain premises situated 
near the port of Liverpool were freight-transport hereditaments within the meaning 
of s. 5 (1) of the Rating and Valuation (Apportionment) Act, 1928, so as to entitle 
them to be de-rated. 

In the first case the hereditament consisted of a block of warehouses situate on 
the south side of the Stanley Dock, Liverpool, comprising the principal warehouse, 
known as the Stanley tobacco warehouse, and two smaller blocks of warehouses 
used as bonded warehouses for tobacco. In the second case the hereditament con- 
sisted of the floors other than the quay floor of warehouses in the Wapping Dock, 
used principally as a bonded warehouse for tobacco and sugar. The third case was 
that of the Albert warehouses, used as a bonded warehouse for wine and spirits, 
tobacco and sugar. Those three were bonded warehouses, and the great bulk of 
the goods received in them were not received for or in course of transit. In the 
fourth case the hereditament consisted of a wool warehouse in Great Howard Street, 
Liverpool, not connected with any particular dock, and not a bonded warehouse. 
In the fifth case the hereditament was situated adjoining the East Waterloo Dock, 
and used for the accommodation of grain. All the foregoing hereditaments belonged 
to the Mersey Docks and Harbour Board. In the sixth and seventh cases the 
hereditaments were warehouses at Bootle, belonging to the Liverpool Grain Storage 
and Transit Co., Ltd., and called the Alexandra warehouses, which were used solely 
for the accommodation of grain imported into the port of Liverpool. Part of their 
structure was an elaborate elevator for the discharge of grain. The assessment 
committee de-rated all seven hereditaments. An appeal from that decision was 
dismissed by the recorder of Liverpool in the first five cases and by county quarter 
sessions in the sixth and seventh cases. The Divisional Court allowed the appeal 
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in the first four cases, namely, the three bonded warehouses and the wool ware- 
house, and removed these hereditaments from the special list. In the three grain 
warehouse cases, the Divisional Court dismissed the appeal. The Mersey Docks 
and Harbour Board appealed in the first four cases and the revenue officer in the 
last three. On the hearing of the appeals the preliminary objection was taken that 
the last three appeals were out of time. . 

G. J. Lynskey, K.C., and F. A. Sellers for the Mersey Docks and Harbour Board 
and for the Liverpool Grain Storage and Transit Co., Ltd. . 

The Attorney-General (Sir William Jowitt, K.C.), Wilfrid Lewis and Colin H. 
Pearson for the revenue officer. 

Cur. adv. vult. 


June 8. The following judgments were read. 


SCRUTTON, L.J.—This group of seven appeals brings before this court for the 
first time the question of freight-transport hereditaments under the De-rating Act. 
These hereditaments are divided by s. 5 of the Act of 1928 into (i) hereditaments 
used wholly or partly for railway transport purposes; (ii) hereditaments used wholly 
or partly for canal transport purposes; (iii) hereditaments used wholly or partly for 
dock purposes. The appeals in question relate to the third class, and for the 
purposes of transport made prominent in the cases of railways and canals (s. 5 (2) 
(a) and (b)), there are substituted in the cases of docks (s. 5 (2) (c)), 

‘‘all purposes connected with the shipping or unshipping at a dock of passengers 

and their luggage, or of carriages, parcels, or merchandise . . .”’ 





Why ‘‘carriages’’ have separate mention I do not understand. Again, why purposes 
connected with conveyance or transport of goods by dock railways are mentioned, 
but not transport by dock carts or mechanically propelled lorries, I do not under- 
stand. Further, it is clear that Parliament did not intend to give the benefit of 
de-rating to some kind of warehouses in docks—places ‘‘primarily occupied and 
used for warehousing merchandise not in the course of being transported’’ (s. 6 
(3) (b))—but did intend to give it to premises connected with the purposes of 
‘‘shipping or unshipping.’’ In shipping the shipper brings the goods into the dock 
from the land for the purpose of putting the goods on board a ship, work which may 
be done either by the dock company or the shipowner. In some cases the goods 
may be already in the dock warehouses, and may have been put there in the first 
instance to wait for transhipment to a known ship or destination, or, on the other 
hand, to wait till the receiver decided to what destination he would send them. In 
unshipping, the ship is bound to deliver to the receiver according to the contract 
of carriage, and the work of delivery may be done either by the servants of the dock 
or the ship. The delivery may be into a warehouse. In that case the receiver 
may have already determined where the goods are going, and the goods may only 
wait in the warehouse for a short time in course of the already determined voyage. 
On the other hand, the receiver may not have sold the goods or determined where 
they are going, and the goods may stay in warehouse till the receiver has deter- 
mined their destination, sometimes for years, frequently for months. In these 
circumstances whether premises are connected with shipping and unshipping, and 
so entitled to de-rating, or with warehousing not in course of transport, and so not 
entitled to de-rating, may vary with the practice in every dock and have to be 
determined by a consideration of the special facts of each dock, and the special 
relations between ship and receiver. Speaking generally, there will be no ware- 
housing not in the course of transport until the ship delivers to the receiver. The 
shipowner may warehouse in the course of transport where a through bill of lading 
is concerned which requires the goods to wait in a dock warehouse for transhipment. 
But when the shipowner has delivered to the receiver, the receiver may be either 
sending on from the warehouse at once in a predetermined transport, or he may be 
waiting and keeping the goods in warehouse because he does not know where the 
goods are going to, or to whom he shall sell them. This latter class of warehousing 
seems to be pointed at by the proviso excluding premises from de-rating ‘‘ primarily 
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occupied and used for warehousing merchandise not in the course of being trans- 
ported’’: s. 6 (3) (b). 

I doubt whether the persons who drafted and passed this Act considered in detail 
the work done in docks, and I am clear that the language they used has made it 
difficult to ascertain their meaning. For instance, in defining dock purposes in 
s. 5 (2) (c), they have, except in the case of dock railways, omitted the word 

3 “transport,” and made the relevant matter ‘‘purposes connected with . . . shipping 
or unshipping,’’ yet when they come to warehousing (s. 6 (3) (b)) they have brought 
back the words ‘‘for transport purposes.’’ It is necessary, therefore, to examine 
closely each hereditament and the purposes for which it is used. 

The hereditaments are: (i) The Stanley warehouses, a building used as a bonded 
warehouse for tobacco. (ii) The floors other than the quay floor of the warehouses 

C in the Wapping Dock used principally as a bonded warehouse for tobacco and sugar. 
(iii) The Albert warehouses, used as a bonded warehouse for wine and spirits, 
tobacco, and sugar. These three are bonded warehouses, No. (ii) having the 
special feature that the ground floor for very relevant reasons referred to hereafter 
is separately rated as part of a quay and water space hereditament and has been 
given the benefit of de-rating without appeal. (iv) A wool warehouse in Great 

D Howard Street, not actually connected with any particular dock, and not a bonded 
warehouse. (v), (vi) and (vii) Three grain warehouses, of which No. (v) belongs 
to the Mersey Docks and Harbour Board, and is situate adjoining the Kast Waterloo 
Dock, and (vi) and (vii) are warehouses belonging to the Liverpool Grain Storage 
and Transit Co., Ltd., and called the Alexandra warehouses at Bootle. The assess- 
ment committee de-rated all seven hereditaments. On appeal the recorder of 

EK Liverpool in the first five cases, and the county quarter sessions in the sixth and 
seventh cases, dismissed the appeals. The Divisional Court dismissed the appeals 
in the three grain cases, (v), (vi) and (vii), but allowed the appeal in the first four 
cases (the three bonded warehouses and the wool warehouse), and removed these 
hereditaments from the special list entitling them to de-rating. The harbour board 
appeal in the first four cases; the revenue officer in the last three. 

F It is convenient to deal with the three bonded warehouses, Wapping, Albert, and 
Stanley, first and together. These three Special Cases were all stated by the 
recorder of Liverpool after submission to the parties, but unfortunately a finding of 
fact got into the Cases which, as the parties agreed before us, was both inaccurate 
and incomplete. The parties, therefore, agreed on an addendum as to each ware- 
house stating the actual facts as to each warehouse in respect to the position of the 

G ship and the receiver, with references to the appropriate pages of the rate book. 
They also agree that all technical objections to the insertion of this addendum in 
the Special Case, without that Case having been sent back to the recorder, should 
be waived. This might have raised serious difficulties if any finding of pure fact 
by the recorder was affected by the addendum. But the only possible finding of 
fact so affected might be the statement in para. 5 of all the Cases that 


‘no part of the said hereditaments was primarily occupied and used for ware- 
housing merchandise not in the course of being transported.” 


This is meant to negative the application of s. 6 (3) (b), but appears to me to 
proceed on an erroneous construction of that paragraph, and especially of the word 
“transported.” It is probably true that nearly all goods that go into a dock ware- 
T house will ultimately go out. Goods are not put into warehouses to stay there for 
ever. They are put into warehouses to stay till their owner is ready to take them 
out, because he has sold them or determined a destination for them which he did 
not know when he put them in warehouse, and, therefore, warehoused them till 
he did know on what fresh transit he would send them. This is especially true of 
bonded warehouses where the owner of goods leaves them for some time, because 
when he takes them out he will have to pay duty on them. He has not sold them, 
and does not then want to transport them any further. So he warehouses them, 
not in the course of transport. The useful graph in the wool case shows that in 
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the Stanley bonded warehouse over 50 per cent. of the tobacco sent in stays more 
than a year, and over 80 per cent. stays more than six months. The percentages 
in the Wapping and Albert warehouses are reduced by the fact that in the Wapping 
warehouse sugar is stored as well as tobacco, and in the Albert warehouses sugar 
and wines and spirits as well as tobacco. But in the Albert warehouses about 
65 per cent. of the mixed goods stay more than three months in warehouse, and in 
the Wapping warehouse 50 per cent. so stay. In view of these figures, the recorder s 
finding of fact seems to be based on his construction of ‘‘in the course of being 
transported”’ in s. 6 (3) (b), as covering a case where goods in warehouse will go 
out some day, however distant, and that any waiting, however long, till the goods 
go out does not prevent the warehousing being in course of transport. This finding 
of the recorder, turning as it does on the view he takes of the expression in the 
statute ‘‘in the course of being transported,’’ is, in my opinion, a mixed question 
of fact and law, and, therefore, open to review by the court. 

A somewhat similar question arises in the cases on stoppage in transitu deter- 
mining where the transit ends. It is held that when the vendor can give no further 
instructions as to transit, but the goods are in the hands of the vendee or his agent, 
the transit is over: compare Diron v. Baldwen (1) and Re Isaacs, hx parte Miles 
(2) with Bethell & Co. v. Clark & Co. (8). If the vendor is forwarding under a 
through bill of lading, the transit is not over, and a detention in warehouse till the 
goods can be sent forward by transhipment would be in course of transport, but if 
the goods have reached the receiver, who warehouses them because he is not then 
proposing to send them on, the goods, in my opinion, are not then in course of 
transport. The ordinary form of bill of lading for tobacco is ‘‘to be delivered to 
King’s warehouse at owner’s risk but ship’s expense.’’ The shipowner at Liver- 
pool, therefore, pays the stevedore and master porter for delivery into the ware- 
house. When the goods are taken from the shipowner’s carts, i.e., those he pays 
for, into the warehouses by the servants of the harbour board, the receiver or con- 
signee pays either the consolidated rate, or a rate called the transitu rate. The 
consolidated rate covers rent for a year. The smaller transitu rate, if claimed 
before the goods come in, covers only four weeks’ rent. The greater proportion of 
tobacco in the three warehouses pays the consolidated rate because it is going to 
stay more than four weeks. In the Wapping warehouses 77 per cent. of the 
tobacco pays the consolidated (year’s rent) rate. In the Albert warehouse 87 per 
cent., and in the Stanley warehouse 79 per cent., of the tobacco pay the con- 
solidated rate. Graph D in the Cases shows the very substantial time the goods 
stay in the warehouse. Apparently, the goods are sorted to marks in the ware- 
house, but the shipowner does not pay anything for this operation, which is covered 
by the consolidated rate paid by the consignee. 

The Stanley bonded warehouse is entirely devoted to tobacco, but in the Albert 
and Wapping warehouses there are also bonded sugar and wine. As to sugar in the 
Albert warehouse, it is sorted to marks on the quay by a master porter, paid by 
the consignee, who also pays for its transit to warehouse by land carriage. At 
Wapping a slightly different practice exists. The small quantity of sugar that 
comes by road vehicles is treated in the same way as at the Albert warehouse. But 
the bulk of the sugar at Wapping is discharged ex ship on the open ground floor of 
the warehouse, which is practically quay. The master porter paid by the consignee 
there sorts to marks. In my opinion, the sugar ceases to be in course of transport 
when the consignee puts it into bonded warehouse. Wine and spirits are only in 
bonded warehouse at the Albert. The master porter receives the goods on the 
quay, sorts to marks, and delivers to the warehouse, the consignee paying for all 
these Services. All the docks as to water space and quay space are rated as one 
hereditament stretching for miles along the Mersey. Owing to the peculiar open 
structure of the ground floor of the Wapping warehouse, as shown in the photo- 
graph in the rate book, the ground floor is treated as quay space and included in the 
Bpeeias list for de-rating as part of the dock and quay hereditament. The Special 
Case before us as to Wapping is limited to the four upper floors of that warehouse. 


4 


I 
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On these facts for the reasons given I am of opinion that these three bonded 
warehouses are not subjects for de-rating. The great bulk of the goods received 
in them are not received for or in course of transport. ‘They are received because 
their transport is to stop. The consignee has received them, but does not want 
their transport to proceed. He does not know where they are going, nor does he 
yet want to pay duty on them; he, therefore, stores them in bond, often for a very 
substantial time. The warehouse is primarily occupied and used for warehousing 
merchandise not in course of transport, and is not entitled to de-rating. I, there- 
fore, agree with the result arrived at by the Divisional Court as to these warehouses, 
though, as they have not given reasons for their decision, and, indeed, had not 
before them the detailed facts before us, I may have arrived at the same result as 
they did for different reasons. In my view, it can only be in the most unusual cases 
that a bonded warehouse would be entitled to the benefit of de-rating. 

No point appears to have been raised in the courts below on the original Special 
Cases as to the effect of a shipowner claiming a lien for freight on goods in a ware- 
house. It appears from passages in the addendum that, as in the case of tobacco 
in casks the shipowner has to deliver into the bonded warehouse, the harbour board 
do not deliver out to the consignee without a delivery order from the shipowner, 
who, of course, will not give it until any freight due is paid. The goods are entered 
in the name of the consignee with a note as to the shipowner’s lien for freight. All 
charges in the warehouse are paid by the consignee and nothing by the shipowner. 
As the point was not raised below I do not express any final opinion on it, but at 
present I do not think that any incidental use of the warehouse in preserving the 
shipowner’s lien is for a purpose connected with unshipping so as to require appor- 
tionment of the warehouse for the purpose of de-rating any more than the use of 
the warehouse for the purpose of collecting customs duties, though postponing the 
time of their payment is a purpose connected with unshipping. 

The wool warehouse in Great Howard Street stands in a different position. It is 
obviously used as a storage place for wool about to be sold at the regular wool sales, 
about eight a year at six weekly intervals, and as a place at which the consignee 
can prepare the goods for sale and for inspection by intending buyers. The ship- 
owner delivers the wool to the master porter on the quay, and the dock board con- 
veys the wool in its vehicles to the warehouse, the consignee paying the master 
porter, and a consolidated rate to the dock board, including carriage. The goods 
are sorted to marks in the warehouse, but the consignee pays for this operation in 
the consolidated rate. The shipowner does not pay anything for the work in the 
warehouse. The detailed operations of sampling and preparing for sale are stated 
in the addendum. We were told that some wool might not be sold and might 
remain in the warehouse for a second sale, and that the buyer might leave the 
goods in warehouse on rent till he was prepared to take them. But it is clear from 
the graph that most wool goes out of warehouse when sold. Two-thirds of the wool 
is out by the end of a month, and 85 per cent. by the end of two months. Four 
per cent. is in the warehouse at the end of a year. The time the wool is in ware- 
house of course depends on the date of its arrival compared with the date of the 
next available sale. It seems to me clear on the facts stated that the warehouse is 
not used for or in course of transport within the meaning of the Act, but as a room 
for preparing for sale, and for sale. The consignee has received the goods and 
proposes to sell them to some unknown buyer, who alone will settle the destination. 
This is storage for sale, not in course of transport. Te therefore, agree with the 
view of the Divisional Court that this wool warehouse is not the subject of de-rating 
and this court has before it a number of details of fact which the Divisional Court 
had not before it. pan 

The special feature of the three grain warehouses, two of which belong to the 
Liverpool Grain Storage and Transit Co., Ltd., and one, the warehouse in the 
Bast Waterloo Dock, to the harbour board, is that part of their structure is an 
elaborate elevator by which grain is discharged from ships, barges or carts into 
warehouse or silo and moved out again into sea or land vehicles. The photograph 
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in the company’s book shows the very elaborate system by which different parcels 
of grain are carried to their special bins. It is obvious that part of the user of the 
warehouse silo and elevator is for shipping and unshipping. It is further clear 
from the rate books that the owners of the hereditaments contemplate that grain 
may, after being unshipped, stay a very short time in the warehouse. There seem 
to be three rates. The first of them is charged to the consignee for receiving and 
three days’ free rent; this assumes that the grain will go out of the warehouse 
almost at once. A second and higher rate gives six days’ free rent. The third 
and highest specifies no period of stay, but is followed by a weekly rent. Unfortu- 
nately, there are no figures to show what proportion of grain uses the three or six 
days’ free rent charges, which might be very material in deciding whether the 
hereditament is primarily or mainly used for warehousing merchandise not in course _ 
of being transported. The harbour board Graph D shows that 65 per cent. of the 
grain has gone out at the end of a month, and 84 per cent. at the end of two months, 
but not how much has gone out at the end of six days. As to the Special Cases, 
the two stated by the county quarter sessions on the Grain Storage Co.’s assess- 
ments, find that of the revenue of the company 62 per cent. is from shipping and 
unshipping, and 33 per cent. from storage and warehousing. The cases do not” 
expressly find that the hereditament is not primarily occupied and used for ware- _ 
housing merchandise not in course of transport, but as the hereditament is de-rated 
that finding is involved. The Case stated by the recorder of Liverpool in the Kast 
Waterloo dock hereditament case does find that the premises were not primarily 
occupied and used for warehousing merchandise not in the course of being trans- 
ported. It is true that the Case also finds as a fact that no part was primarily used 
for warehousing merchandise not in course of being transported. As some grain 
stays in the warehouse for a year and 16 per cent. for more than two months, this 
finding must turn on an erroneous construction of the word “‘transport,’’ as I have 
already explained. But on facts found in the cases I cannot say that the other 
findings of mixed fact and law are wrong. The appeals, therefore, in all seven 
cases must be dismissed with costs. 


GREER, L.J.—These appeals turn on the right construction of ss. 5 and 6 of 
the Rating and Valuation (Apportionment) Act, 1928, and the right application of 
the sections when so construed to the facts stated in each of the seven Cases. It 
is, therefore, convenient, before dealing with each Case, to consider the wording 
of the two sections, and certain general matters relevant to their interpretation 
and their application to the facts stated in the several Cases. 

The full title to the Act describes it as 


‘ 





‘an Act to make provision, with a view to the grant of relief from rates in 
respect of certain classes of hereditaments, for the distinction in valuation 
lists of the classes of hereditaments to be affected, and the apportionment in 
valuation lists of the net annual values of such hereditaments according to the 
extent of the user thereof for various purposes.”’ 


Section 1 requires that in every valuation list, three classes of hereditaments shall 
be distinguished from each other and from all other hereditaments. Every valua- 
tion list made after the Act came into force will, therefore, distinguish four classes 
of hereditaments of which three are defined by the Act: (i) agricultural heredita- 
ments; (ii) industrial hereditaments; (iii) freight-transport hereditaments; and 
(iv) all other hereditaments. No relief from rates is granted by this statute, but 
it is plain from the title to the Act that the first, second and third classes of here- 
ditament were defined in the Act so that Parliament might, if it was afterwards so 
decided, grant some relief in rates to these three classes. It was suggested by the 
Attorney-General in the course of his argument for the revenue officer, that the 
court was entitled to consider some of the provisions of the later de-rating Act, the 
Local Government Act, 1929 (19 & 20 Geo. 5, c¢. 17), as affecting the construction 
of the 1928 Act. It was contended that, as the later Act obliged railways to pass 
on the benefit of the de-rating by reduction of railway rates to the users of railways, 
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the definition clauses of the Act of 1928 should, if possible, be read as applying only 
to that part of their property which earned rates that could be reduced in proportion 
to the de-rating benefits received by the railway, and therefore the Act should if 
possible be read as excluding from the privileged classes warehouses for the use of 
which a customer pays rent and not railway rates, and therefore could not be given 
the advantage of having the de-rating benefit passed on to him. It was further 
argued that, if railway warehouses are outside the definition for these reasons, dock 
warehouses should also be deemed outside the definition. In my judgment, this 
argument ought not to have any weight attached to it. The Act of 1928 cannot 
be interpreted by what Parliament chose to do by an Act of 1929. We are not 
entitled to assume that the need of so wording the Acts as to confine the prospec- 
tive advantages of differential rating to those hereditaments whose rateable occu- 
piers could pass on the benefit to their trade customers was present to the mind of 
the legislature when they passed the Act of 1928. We can, however, treat as 
relevant the purposes for which the Act was passed as stated in the title: see the 
cases collected in Cras on Statute Law (8rd Edn., p. 176), especially Dartford 
Rural District Council v. Bexley Heath Rail. Co. (4) and Lorp Macnacuren in 
Fenton v. Thorley & Co. (5) ({1903] A.C. at p. 447). 

These appeals are all concerned with warehouses which are claimed to be freight- 


transport hereditaments as defined by the Act. The relevant sections are ss. 5 


and 6. But it is worth noting that the Act, by s. 6 (3) (b), expressly excludes 
hereditaments such as warehouses primarily used for storage from the class of indus- 
trial hereditaments. One would not expect warehouses primarily used for storage 
to be included in another class of hereditaments intended to receive the full benefit 
of rating relief. Section 5 of the Act is the section in which the statutory definition 
of freight-transport hereditaments is contained. It is only in s. 6, which deals 
chiefly with apportionment, that we find the provision that freight-transport here- 
ditaments are to appear as such in the valuation lists. Section 5 (1) defines three 
classes of freight-transport hereditaments : (a) hereditaments occupied and used for 
railway transport purposes; (b) hereditaments occupied wholly or partly for canal 
transport purposes; and (c) hereditaments occupied and used wholly or partly for 
dock purposes. We are only concerned here with (c). Subsections (2) and (3) 
contain definitions of some of the words used in sub-s. (1) (c). It will be con- 
venient to set out in full the definition contained in s. 5 (1) (c) by substituting for 
the words there used the definitions contained in sub-ss. (2) and (3). Section 5 
(1) (c) will then read: 
‘*‘A hereditament used wholly or partly for purposes connected with the shipping 
or unshipping at a dock, harbour, wharf, pier, jetty or other works in or at 
which vessels can ship or unship merchandise or passengers as part of an under- 
taking carried on by a dock authority (including any other undertaking com- 
prising as part thereof a dock, harbour, pier or jetty, &c.), so far only-as its 
business is carried on at or in connection with a dock, &c.”’ 


It is unnecessary to complicate the definition by including the definition of ‘‘dock 


authority,’’ as it is incontestable that the Mersey Docks and Harbour Board is a 


dock authority, and it has been admitted for the purposes of these appeals that the 


Grain Storage Co. is a dock authority within the definition. Section 6 (1) contains 
the provision above referred to requiring freight-transport hereditaments occupied 


and used wholly for transport purposes to be shown in the list. The subsection 
then goes on to deal with hereditaments that have been included in the definition 


because they are partly occupied and used for transport purposes, and then makes 
provision for apportionment of the net annual value of this kind of freight-transport 
hereditament. Freight-transport hereditaments are thus divided into two sub- 
classes: (i) those that are wholly used for transport purposes; (ii) those which are 
partly used for transport purposes. The words of s. 6 (1) as regards the second 
class are: 

‘As respects every such hereditament occupied and used partly for transport 
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purposes the net annual value thereof shall be shown in the prescribed manner 
as being apportioned between the occupation and user of the hereditament for 
transport purposes and the occupation and user thereof for other purposes.’ 


In my judgment, considered by themselves the words quoted do not mean to confine 
apportionment of annual value to cases in which the part occupation and user can 
be stated in terms of space. I think that the section contemplates apportionment 
not only by dividing the hereditament into separate parts to be separately valued, 


but also by proportionate user of the hereditament as a whole, that is to say, if a— 


hereditament is used, say, for one day a week for transport purposes, and for the 


rest of each week for other purposes, the annual value should be apportioned, Just — 


as it should be if one floor is always used for transport purposes, and the other floors 
always used for other purposes. 

But I have still to consider the effect of s. 6 (3) and the proviso thereto. This 
seems to me the most difficult part of the Act to construe. The subsection reads : 


‘Por the purpose of determining in what proportions a freight-transport here- 
ditament is occupied and used for transport purposes and for other purposes, 
respectively, the hereditament shall be deemed to be occupied and used for 
transport purposes, except in so far as it is occupied and used for the purposes 
of a dwelling-house, hotel, or place of public refreshment: Provided that—(a) 
no part of a freight-transport hereditament which is so let out as to be capable 
of separate assessment shall be deemed to be occupied and used for transport 
purposes unless it is actually so occupied and used; and (b) in the case of a 
hereditament occupied and used for canal transport purposes as part of a canal 
undertaking or occupied and used for dock purposes as part of a dock under- 
taking no part of the hereditament, being a building, yard, or other place 
primarily occupied and used for warehousing merchandise not in the course of 
being transported, shall be deemed to be occupied and used for transport pur- 
poses. 


Apart from the proviso, it enacts that a hereditament partly used for transport 
purposes shall be deemed to be used for transport purposes subject to certain 
exceptions. Apart from these exceptions, a hereditament otf which a small part 
only was used for transport purposes would be entitled to be classed as a freight- 
transport hereditament and no apportionment could be claimed. So also a here- 
ditament that was used on one day a week for freight-transport purposes would be 
a freight-transport hereditament in respect of which apportionment could not be 
claimed. There are, however, three exceptions, one contained in the subsection 
apart from the proviso, and the other two in the proviso. The only exceptions that 
need be considered are those in the proviso. The effect of (a) is that when one 
can point to a distinct part of the hereditament capable of being separately let, 
and, therefore, treated as a separate hereditament within the decision in Mersey 
Docks and Harbour Board v. Overseers of Birkenhead (6), and such part is so “‘let 
out,’’ then such part is not, unless it is actually so used, to be deemed to be used 
for transport purposes. Thus, the upper floors of a warehouse can be separately 
let and separately assessed, and if wholly used for transport purposes there would 
have to be an apportionment if the whole warehouse were included in one assess- 
ment. Proviso (a) obviously requires separation by metes and bounds, and probably 
by walls or floors, or some physical dividing lines. In my opinion, the effect of 
proviso (b) is that, if one finds a building, yard or other place which is partly 
occupied and used for transport purposes, but is primarily occupied and used for 
warehousing merchandise not in the course of being transported, then no part of 
such building, yard or other place is to be affected by the restraint on apportion- 
ment enacted by sub-s. (8), but it remains subject to the provision as to apportion- 
ment contained in sub-s. (1), that is to say, it is taken out of sub-s. (3), but it is 
left to be dealt with under sub-s. (1) without the gloss put on the operation of that 
subsection by sub-s. (8). The net annual value must then be apportioned. In 
many cases the place used for warehousing merchandise not in the course of being 
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transported may be a part of a larger hereditament, and definable by metes and 
bounds, and in these cases there will be no difficulty in making an apportionment. 
There is great difficulty in applying this proviso to the case where the hereditament 
that is rated is a warehouse used for transport purposes, but primarily used for 
warehousing merchandise not in the course of being transported, the part user not 
being determined by metes and bounds. Though difficult, the task is not impos- 
sible, and, in my judgment, the Act requires it to be done. It should also be 
borne in mind that the Act is not dealing with transport purposes generally, but 
only with three kinds of transport: transport by canal, transport by railway, and 
transport so far as it is included in the definition of dock purposes. The fact that 
goods in a warehouse are intended sooner or later to be moved elsewhere does not 
make them while in warehouse ‘‘in the course of being transported’ within the 
meaning of the Act (s. 6 (3) (b)). The learned recorder of Liverpool seems to have 
attached too wide a meaning to the words “‘in the course of being transported.”’ 
Another problem it may be necessary to solve in order to decide some of these 
appeals is the problem involved in the question: When is an inference from stated 
facts to be treated as a question of law, and when is it to be treated as a question 
of fact? The general rule is stated by Lorp Parker in Farmer v. William Cotton’s 
Trustees (7) in the following words ({1915] A.C. at p. 932): 
“Where all the material facts are fully found, and the only question is whether 
the facts are such as to bring the case within the provisions properly construed 
of some statutory enactment, the question is one of law only.”’ 


In a case under the Workmen’s Compensation Act (Herbert v. Samuel For & Co., 
Ltd. (8), [1916] 1 A.C. at p. 419), Lorp Wrensury applies the same rule in these 
words: 


“‘T have to see upon the facts found by the county court judge whether within 
the meaning of the statute the accident arose out of and in the course of the 
employment. . . . If there is no evidence to support the finding of fact, or if 
the facts found do not support the conclusion of law, the decision is appealable.”’ 


On the other hand, when dealing with a case under the Income Tax Acts in which 
the question was whether certain disbursements, expenses, and money forgone, 
were ‘‘money wholly and exclusively laid out and expended for the purposes”’ of a 
brewery trade, Lorp Sumner said in Usher’s Wiltshire Brewery, Ltd. v. Bruce (9) 
({1915] A.C. at p. 466): ‘‘Though the answer to the question may itself be an 
inference from a wide area of facts, it is an answer of fact.’’ I do not think Lorp 
Sumner intended to lay down a general rule that in all cases it is an inference of 
fact. Where a statute draws, when rightly construed, a definite line, and the 
material facts found by the tribunal of fact show that the case is on one side of 
that line, the tribunal of fact is not entitled to draw an inference of fact that it is 
on the other side of the line. If it did so its decision would necessarily involve a 
decision not to apply the provisions of the statute rightly construed. There are, 
however, many cases where the statute does not when rightly construed draw a 
definite line, and the question whether the indefinite line has been crossed becomes 
one of degree, and may be one of fact. If, for example, a statute provides that a 
contract by an infant shall be void, no tribunal of fact could infer as a fact that 
an individual proved to be only twenty years and 364 days old was bound by his 
contract. But if a statute should place an obligation on all men of middle age, it 
could be definitely ruled as matter of law that a man of twenty-one is not a person 
of middle age, but if the man was between forty and fifty, then the inference of the 
tribunal one way or the other would be an inference of fact. I do not think Lorp 
Sumner meant any more than is implied in the above illustration. If he did, I 
prefer the statement of law as laid down by Lorp Parker in the words I have 
quoted ([1915] A.C. at p. 932). 

I have dealt with this question because it may be necessary to apply the rule to 
the case of the Liverpool Grain Storage Co. where it may be necessary to determine 
what is the primary purpose for which the hereditament is occupied and used. As 
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in the cases which have already been decided with regard to industrial heredita-— 


ments, I think we must treat ‘‘primary’| as meaning the main or principal use to 
which the hereditament is put, and not the ulterior purpose of the occupier. In 
such cases the evidence may show beyond question that the principal use is either 
for transport purposes, or for warehousing goods not in the course of transport. In 


this event any tribunal deciding otherwise would be wrong in law. On the other — 
hand, the evidence may show that the user is nearly balanced between the one and — 


the other, and in this case, in my view, the question would be one of fact, and the 
decision of quarter sessions could not be reviewed by the High Court on a Case 
Stated. Those responsible for the wording of s. 5 of the Act evidently intended to 
make it easy by successive definitions of the words and phrases used to determine 
the classes of hereditaments that were to receive relief from rates as freight-transport 
hereditaments. Unfortunately, notwithstanding the efforts of the draftsmen to leave 
no uncertainty in the definition, they left in the definition (s. 5 (1) (c)) the vague 
phrase “‘purposes . . . concerned with the shipping and unshipping of merchandise.”’ 
It would have been useful if we could have rested our decision in these appeals on 
some principle which would have laid down once and for all a clear dividing line 
between hereditaments occupied and used for purposes connected with shipping or 
unshipping of merchandise, from hereditaments occupied and used for purposes 
not connected with shipping and unshipping of merchandise. I have tried to do 
this, but without success. I think we must be content to deal with the facts of 
each case as it is presented for decision. 

The fourth of these appeals was concerned with the Great Howard Street wool 
warehouse, of which the Mersey Docks and Harbour Board are the rateable occu- 
piers. Whatever may be the exact meaning of the words ‘‘concerned with the 
shipping or unshipping of merchandise,” they do not, in my judgment, extend to 
include the purposes for which this warehouse is occupied and used. On the facts 
originally stated in the Case, together with the additional facts stated by agreement 
between the parties, it appears that the wool is received at the dock by the con- 
signees acting by the master porter, whose charges they pay, is then carted by 
carters employed by the dock board, who are paid for this service by the consignees, 
is then delivered to the warehouse where a variety of operations is carried out to 
enable the wool to be properly sorted, weighed, sampled and lotted for sale, all of 
which are done by the servants of the board for the benefit of and are paid for by 
the consignees. Rent is charged to the consignee from the time his goods first 
come to the warehouse until they leave it. Rather more than three-fifths of the 
wool so received usually leaves the warehouse within a month from its arrival there, 
but a small proportion remains as long as twelve months. It is true that sorting 
to bill of lading marks takes place on the ground floor of the warehouse before the 


wool is taken to the upper floor, where it is placed in piles in the order of lotting 


numbers supplied by the brokers. The returns referred to in the addendum could 
not be made up without sorting to marks. But this work is paid for by the con- 
signee in the consolidated rate. By the practice of the port which has been 
accepted by the trade, the consignees are content that the master porter should 
receive the wool at the dock on behalf of all the consignees without calling on the 
ship to sort to marks, and the consignees undertake the work of dividing the bales 
between the different receivers. In my judgment, on these facts the warehouse 
was not occupied or used for purposes connected with the unshipment of goods. 
The wool deposited in this warehouse was not there in connection with its unship- 
ment. The warehouse is not, on the facts stated, occupied and used for purposes, 
e.g., uses ‘connected with the unshipping’’ of the wool within the meaning of 
s. 5 (2) (c) of the Act. The purposes for which it is occupied and used are wholly 
concerned with the business of the wool importer, after everything connected with 
the unshipment of the goods has been completed. I agree that this appeal should 
be dismissed. 

With regard to the cases relating to the Stanley warehouse, the Wapping ware- 
house, and the Albert warehouse, I am inclined to think that, if the saeeel had 





k 


I 


¢ 


at 


3 


x 
Y 


) 


es 


Y 


1 
r 


C.A.] WEST DERBY ASSESSMENT CASES (Greer, L.J.) 421 


been asked to order these warehouses to be put in the special list and there appor- 
tioned, such an order would not have been wrong in law having regard to the facts 
now stated in the addendum. So far as the warehouses are used for receiving and 
storing tobacco in bales and cases, sugar and wine, the case is similar to the wool 
case. The warehouses are to that extent not being used for dock purposes, and 
are being used for warehousing goods not in the course of being transported. I can 
see no distinction between the use of the warehouses for these purposes, and the 
uses to which the wool warehouse is put. But 90 per cent. of the tobacco received 
and stored in these warehouses is tobacco in casks, shipped on bills of lading 
requiring delivery to the consignee at King’s warehouses (i.e., bonded warehouses). 
The shipowner pays the master porter’s charges, and also pays for the cartage from 
quay to warehouse. But even when the goods are received into the warehouse the 
shipowner has not finished with them. Paragraph (ii) of the addendum contains 
this sentence : 


‘During the receipt of the tobacco into the warehouse the shipowner notifies 
the dock board in writing that he has a lien on the tobacco pending the pro- 
duction of bills of lading and payment of freight, and in some cases instructs 
the board that the tobacco is to be stored in the shipowner’s name and held 
to his order.”’ 


Paragraph (iii) contains the following statement : 


“In due course the consignee produces a delivery order signed by the ship- 
owner and addressed to the board in favour of the consignee. This has the 
effect of removing the stop placed upon the goods by the shipowner at the time 
of their receipt into the warehouse, and’ until the delivery order is presented 
the consignee cannot get delivery of the tobacco.”’ 


I cannot read these statements as referring to exceptional occasions. They seem 
to me to state what is the general course of business. The probable explanation 
of this exceptional treatment of tobacco in casks is that, as the ship has to deliver 
to warehouse, the consignee does not want to take over his goods at any time before 
the shipowner has completely performed his contract of carriage. Then, having 
ascertained that the goods are in warehouse, he pays his freight and gets his delivery 
order. But for some appreciable time the tobacco in casks is held in the warehouse 
subject to the shipowner’s lien, and for the purpose of enabling him to collect his 
freight. I am disposed to think that the warehouses are partly used for dock 
purposes, that is to say, for purposes connected with the unshipping of merchan- 
dise. The tobacco continues to be in the course of being transported to the con- 
signee until he presents a delivery order and so frees the goods from the shipowner'’s 
lien. Thereafter, so far as any particular parcel is concerned, the warehouse is 
being used for warehousing merchandise not in the course of being transported. 
But once the hereditament is within s. 5, it cannot be entirely taken out by the 
proviso tos. 6. For reasons stated in the earlier part of my judgment, I think that 
the proviso merely saves the warehouse from being deprived of the right to have 
the rateable value apportioned. Every part of the warehouse in which tobacco in 


_easks is placed is primarily used and occupied for warehousing merchandise not 


in the course of being transported, and is also secondarily, and in a small degree, 
used for purposes connected with the unshipment of merchandise. It is, therefore, 
taken out of s. 6 (3); it is not because one of its uses is for transport purposes to 


be deemed to be occupied and used for transport purposes, as it would have been 


if the proviso had not been in the Act. But it is still subject to s. 6 (1), and its 
net annual value must be apportioned. This question of apportionment only 
arises by reason of the facts stated in the addendum. As facts are there stated 
which raise the question, I have thought it right to express my opinion on It. But 
this ought not to affect the result of these appeals as the point was not raised on 
the hearing of the appeal by the recorder, and he has not so drawn the Case as to 
raise the question, nor was it raised in the argument in the Divisional Court or 
before us. In these circumstances I agree that the decision of the recorder that 
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the Case should remain in the special list simpliciter was wrong in law, and that 
on the facts stated by him, the Divisional Court were right in allowing the appeal, 
and this court ought not to interfere with their decision. 

With regard to the grain warehouses, for the reasons stated in ScruTTon, L.J.’s 
judgment, I agree that these appeals should be dismissed. _The hereditaments are 
partly used for purposes connected with unshipping the grain, 1.e., as a convenient 
method of delivery to the consignee, in other words, as plant for the purposes of 
shipment and unshipment, and I cannot say that the recorder was wrong in law 
in deciding that no part of the dock board’s grain warehouses was primarily occu- 
pied and used for warehousing merchandise not in the course of being transported. 
Nor can I say in the case concerning the warehouses of the Liverpool Grain Storage 
and Transit Co., Ltd., that the county quarter sessions were wrong in law in 
dismissing the appeal from the decision of the assessment committee. As they 
dismissed the appeal they must be taken as having decided that the hereditament 
was partly occupied and used for dock purposes, and no part of it was primarily 
used for warehousing goods not in the course of being transported. In my opinion, 
we must treat the decision of the recorder, and that of the county quarter sessions, 
as turning on inferences of fact. Jn the result, I agree with the conclusion which 
Scrurron, L.J., has expressed in his judgment in all these cases. 





SLESSER, L.J.—These appeals raise questions which involve the proper con- 
struction of those parts of the Rating and Valuation (Apportionment) Act, 1928, 
which deal with hereditaments occupied and used for certain purposes connected 
with railways, canals and docks. The scope of this statute has received the con- 
sideration of the House of Lords: see Moon (Lambeth Revenue Officer) v. L.C.C. 
(10). It is, therefore, unnecessary here generally to discuss it. We were invited 
by the Crown to have regard to the subsequent legislation, such as the subsequent 
Local Government Acts dealing with the de-rating of hereditaments placed in the 
special list under the Act, with reference to the treatment of docks. Though the 
court, in appropriate cases, is not precluded from taking into its consideration the 
objects for which the statutory powers have been conferred, in my view, to seek 
such assistance as is here suggested would not be proper. No later Act purports 
to construe or clarify the one of 1928; we are, therefore, confined to the language 
of that statute, disregarding anticipatory or retrospective legislative interpretations. 
Except as a Parliamentary exposition regarded as a glossary for the proper inter- 
pretation of the earlier Acts, subsequent Acts are not to be relied on as of aid to 
the construction of prior Acts: Battersby v. Kirk (11); Ward v. Folkestone Water- 
works Co. (12). I pass, therefore, to those sections which are here directly in point. 

By s. 5 of the Rating and Valuation (Apportionment) Act, 1928, provisions are 
made for the definition of what is there called a freight-transport hereditament. 
I propose to extract from a number of matters not here relevant or not in dispute 
the description essential to the determination of these cases, which is as follows: 
“A hereditament occupied and used wholly or partly for dock purposes’’ (s. 5 
(1) (c)): that is to say ‘‘all purposes connected with the shipping or unshipping at 
a dock of . . . merchandise’’ (s. 5 (2) (c)). By the proviso to s. 6 (8) (b) of the 
same Act it is provided among other things that in the case of such a hereditament 
so occupied and used for dock purposes as part of a dock undertaking, 


“no part of the hereditament, being a building, yard, or other place primarily 
occupied and used for warehousing merchandise not in the course of being 
transported, shall be deemed to be occupied and used for transport purposes.”’ 


Apart from this exclusion and other exceptions and provisions which are not here 
material, for the purpose of determining in what proportions a freight-transport 
hereditament is occupied and used for transport purposes and other oiiepose respec- 
tively the hereditament shall be deemed to be occupied and used for transport 
purposes. The subject-matter of the present claims to be placed upon the special 
list as freight-transport hereditaments is what may broadly be called warehouses. 
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Five of them are warehouses belonging to the Mersey Docks and Harbour Board 
and two belong to the Liverpool Grain Storage and Transit Co., Ltd. By s. 5 (1) (e) 
the hereditament, to succeed, among other matters, must be part of a dock under- 
taking which, by definition, means an undertaking carried on by a dock authority. 
The expression “dock authority’’ by s. 5 (3) includes the lessees of any dock 
authorised by or under any Act. There is no question here but that both proprietors 
of the hereditaments are dock authorities within the definition. The two critical 
phrases which fall to be considered are, first, the meaning of ‘‘connected with the 
shipping or unshipping at a dock of . . . merchandise”’ in s. 5 (2) (c), and, secondly, 
the meaning of the phrase ‘‘primarily occupied and used for warehousing merchan- 
dise not in the course of being transported”’ in gs. 6 (3) (b). 

As regards s. 5 (2) (c), I think that, whatever may be the meaning of the words 
“connected with the . . . unshipping at a dock of . . . merchandise,’’ it is clear 
from proviso (b) to s. 6 (3) that any part of the hereditament being a building, yard 
or other place primarily occupied and used for warehousing merchandise not in the 
course of being transported must be excluded from what might otherwise be a 
hereditament under s. 5 (1) (c) as being used wholly or partly for dock purposes, 
and although the phrase ‘‘wholly or partly’’ in s. 5 (1) (c) extends, in my view, 
) to an occupation or user of a part either defined by physical limitation or by com- 

mercial function, it may well be, in a particular case, that the whole hereditament, 

in the physical sense, may as a place primarily be occupied and used for ware- 
housing merchandise not in the course of being transported and so, nevertheless, 
be wholly excluded from the special list under proviso (b) of s. 6 (3), which is 
limited by its language to physical occupation within metes and bounds, although 
4; the hereditament might otherwise fall within the wider functional definition of 
s. 5 (1) (c) as being partly connected with the unshipping of goods. This con- 
_elusion follows the decision of this court in Bailey (Stoke-on-Trent Revenue Officer) 

v. Stoke-on-Trent Assessment Committee and Potteries Electric Traction Co., Ltd. 

(13). By s. 3 (2) of the Act now under consideration, it was provided that a place 

used for the housing or maintenance of road vehicles 
f “shall, notwithstanding that it is situate within the close, curtilage or precincts 
forming a factory . . . be deemed not to form part of the factory.’’ 


This court came to the conclusion in that case that, as the whole factory was in 
fact so used for housing or maintenance of road vehicles, no part of the place in 
question was not excluded. The House of Lords agreed in principle and only 
differed from this court on the question whether in that case in fact the work done 
in the whole of the hereditament was or was not maintenance of the motor vehicles. 
Lorp Buckmaster said ([1931] A.C. at p. 164): 

“T think it is safe to assume that this part of the hereditament is devoted to 

that object and not entitled to the benefit of relief.”’ 


I do not think it is necessary to repeat the facts as to the work done and charges 

[ made in the hereditaments which have been set out in the Cases and their exhibits 

of books of rates, and in the agreed addendum. In the case of the wool warehouse 

I think that the facts show, on a proper view of the law, that it is not occupied 

and used wholly or partly for dock purposes—that its purposes are not connected 

with the unshipping at a dock of merchandise by reason of the facts stated by my 

Lords. Thus, the hereditament does not come within s. 5 at all. It is not con- 

[ nected with the dock physically and the cost of what is there done is paid for by 
the consignee. No question, therefore, arises as to the application of s. 6. , 

The Stanley, Wapping and Albert warehouses are, in my opinion, in a different 
position, and s. 6 is there material. In these cases, so far as the shipowner pays 
the master porter for delivery into the warehouse or the master stevedore ‘‘delivers 
to King’s warehouse at owner’s risk but ship's expense,’’ and in certain cases so far 
as the shipowner possesses a lien and delivery can only be made to his order, I 
think that the purposes of the warehouses are at least partly connected, both 
physically and functionally, with the unshipping of goods within the meaning of 
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s. 5 (1) (c), but I am, nevertheless, of opinion, regarding proviso (b) to s. 6 (8), 
that no place at all forming part of the hereditament is primarily occupied and used 
for warehousing merchandise in the course of being transported. There is thus 
no room for apportionment. If the consignee wished the transport at once to pro- 
ceed he would pay his duty and not store the goods in bond. The very provision 
of bond appears to me to be inconsistent with a continuous transport. By the 
Customs (Consolidation) Act, 1876, s. 284 [now replaced by s. 307 of the Customs 
and Excise Act, 1952]: ‘“‘Queen’s warehouse’ means ‘‘any place provided by the 
Crown or [appointed] by the Commissioners of Customs for the deposit of goods 
for security thereof and of the duties due thereon.’’ The sole surviving section of — 
the Bonded Warehouses Act, 1848, s. 26, speaks of any warehouse or place in which 
goods are deposited for security of the duties of customs, and contains special — 
provisions for removing the goods : [see now s. 86 of the Act of 1952]. © 
There remains the question of the merits of the three grain warehouse appeals. 
In my view, it is clear that these cases all fall within s. 5 (1) (c), that is to say, 
they are at least partly used for purposes connected with the unshipping at a dock 
of merchandise. They are also used for the shipping of merchandise. I agree with 
the reasons given by Scrurron, L.J., for this conclusion. It may be that under 
s. 6 (8) (b) on apportionment, certain parts of the hereditament, physically de- D 
finable as buildings, yards or other places, will be shown to be primarily occupied 
and used for warehousing merchandise not in the course of being transported, but 
the facts as found show clearly that physically, part of such hereditaments, such as 
the elevators which form a part of the hereditament, are used for unshipping grain 
and transporting it, and functionally the whole hereditament is partly occupied and 
used for such a purpose. I do not think that we should disturb the findings on KE 
these facts, nor have the agreed additions in any way affected my conclusion on 
this matter. As all these findings are in agreement with those of the Divisional . 
Court, I am of opinion that all these appeals should be dismissed. 
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Appeals dismissed. 
Solicitors: Gregory, Rowcliffe & Co., for H. G. Finch, Liverpool; Gregory, p 
Roweliffe € Co., for Laces ¢ Co., Liverpool; Treasury Solicitor. 
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BARTON AND OTHERS v. REED AND OTHERS 


[Cuancery Divison (Luxmoore, J.), October 27, December 15, 16, 17, 1931] 
[Reported [1932] 1 Ch. 362; 101 L.J.Ch. 219; 146 LT. 501] 


3} Landlord and Tenant—Restrictive covenant—Prohibition of use of premises for 
carrying on business—Subletting of premises in self-contained flats—‘Suffer- 
ing’’ such use—Failure of mesne landlord to take legal proceedings. 

In 1865 the plaintiffs demised a dwelling-house for a term of years to F.D., 
who covenanted that he would not suffer it to be used for the carrying on of 
any trade or business or for a purpose that the plaintifis might deem to be an 
annoyance or inconvenience to neighbours. There was the usual power of re- 
entry for breach of covenant. By an underlease dated Dec. 28, 1865, F.D. 
demised the premises for a term of years to 8.G., subject to a similar covenant. 
On Jan. 29, 1894, the lease was assigned by F'.D. to the first defendant, M.R., 
subject to the underlease, which, on March 24, 1928, was assigned by S.G. to 
the second defendant, A.P. A.P., without the knowledge or consent of the 
) plaintiffs, but with the knowledge of M.R., converted the premises into self- 
contained flats, which she let, contracting to supply the tenants with hot water, 
heat and lighting. In an action by the plaintiffs for possession of the premises 
on the ground of breach of covenant, 

Held: (i) the subletting by the second defendant of the premises in flats, 
with or without the provision of services such as hot water or lighting, was the 
carrying on of a ‘‘business’’ which would have constituted a breach by her of 
the covenant in the headlease if she had been an assignee thereof and also a 
breach of the covenant not to suffer the premises to be used in a manner which 
the plaintiffs might deem to be an annoyance or inconvenience to neighbours, 
and she was also in breach of the covenants of the underlease; 

(ii) it was the duty of the first defendant under the headlease to take the 
7 necessary legal proceedings to stop the commission by the second defendant of 
breaches of the underlease, and, as she had failed to do so, she had ‘‘suffered’’ 
—a term which was wider than ‘‘permitted’’—the premises to be used in breach 
of covenant, and, therefore, the plaintiffs were entitled to possession. 


Atkin v. Rose (1), [1928] 1 Ch. 522, followed. 





wt 
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+ Notes. As to the plea of possession in defence to an action for the recovery of 
land, see R.S.C., Ord. 21, r. 21, and Kisch v. Hawes Bros., Lid., [1934] 
All ..R.Rep. 730. 

As to covenants restricting the use of premises, see 23 Hatssury’s Laws (38rd 
Edn.) 620 et seq.; and for cases see 31 Dicest (Repl.) 160 et seq. , 
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(2) Rogers v. Hosegood, [1900] 2 Ch. 388; 69 L.J.Ch. 652; 83 L.T. 186; 48 W.R. 
659; 16 T.L.R. 489; 44 Sol. Jo. 607, C.A.; 35 Digest 342, 846. 
(3) Rolls v. Miller (1884), 27 Ch.D. 71; 53 L.J.Ch. 682; 50 L.T. 597; 82 W.R. 
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Witness Action. , 
By a lease made in 1865 between the Estates Governors of Alleyn’s College, 


Dulwich, of the one part, and F. Doulton, of the other part, premises known as ;: 
37 Alleyn Park, Dulwich, were demised to him, his executors, administrators, and 
assigns for eighty-four years, from March 25, 1859. The lease contained a covenant 
by the tenant . | 
“that he the said Frederick Doulton his executors administrators or assigns 
shall not convert the said messuage when so completed or any buildings to be 
erected on the said premises into or suffer the same to be used as an inn public 
house tavern or place of public entertainment or for the carrying on thereon 
any trade business or manufactory or for a school or chapel or place of public 
worship or for the reception of lunatics or insane persons or parish poor or in 
any way or manner or for any purpose that shall or may be deemed by the said © 
governors or their successors or assigns to be an annoyance or inconvenience to 
the public or neighbourhood or to any contiguous tenants of the said governors.” 


There was a proviso for re-entry on failure to comply with any of the covenants. 
By an underlease dated Dec. 23, 1865, F. Doulton demised the premises to $. 
Gibbins for seventy-nine years less ten days from March 25, 1864. The underlease 
contained covenants almost identical with those of the headlease, with similar 
powers for re-entry. On Jan. 29, 1894, the lease of 1865 was assigned to the first 
defendant, Miss M. Reed, and in 1928 the underlease was assigned to Mrs. A. V. 
Porter, her interest being subject to a charge in favour of the defendant, the Hon. 
Iidward Duke. The house was a detached dwelling-house with a large garden, the 
adjoining land was the plaintiffs’ and developed as a high-class residential property. E 
The plaintiffs alleged that Mrs. Porter wrongfully and without their knowledge or 
consent converted the premises into three separate tenements or flats, and sublet 
them to three separate sub-tenants, and that the premises had been thereby con- 
verted into a place for carrying on a business which was an annoyance or incon- 
venience to them as owners of other houses and premises in the neighbourhood and 
their tenants. They served on the defendant, Miss Reed, a notice on June 17, 
1930, in writing, specifying the breaches of covenant complained of and requiring F 
her to remedy them and make compensation. This was not complied with. The 
original defences of the defendants were that they were in possession by themselves 

or their tenants: see Note, supra. At the first hearing, on Oct. 27, the plaintiffs, 
after giving notice that the point would be raised, stated that they would claim— 
after proof of the lease, the assignment thereof to the first defendant, Miss Reed, 
and the devolution of the reversion to the plaintifis—possession on the ground of G 
the forfeiture due to the first defendant pleading a denial that she had ever held 
under the lease. This being, however, the first time this plea had been raised 
against them, they offered to waive the forfeiture (if any) on the terms that the 
defendants put in proper legal defences. This offer was accepted and terms were 
agreed on. The matter stood over for that purpose. 


Gavin Simonds, K.C., and F. E. Farrer, for the plaintiffs, referred to Rogers v. 
Hosegood (2); Rolls v. Miller (3); the Landlord and Tenant Act, 1927, s. 175 
Bryant v. Hancock & Co. (4); and Hobson v. Middleton (5). 

Lavington, for the defendant, Miss Reed, referred to Barton v. Keeble (6). 

Nokes for Mrs. Porter. 

Soskice for the defendant, Hon. BE. Duke. 





I 
LUXMOORE, J., stated the facts, and continued: The college estate in Camber- 


well embraces a large area containing about 1,478 acres. This area has been 
developed and now contains some 3,290 houses. Over 400 acres are devoted to 
open spaces, including Dulwich Park, which was some years ago given to the 
London County Council as a public park. Part of the estate is known as Allevn 
Park, and at the time at which the lease, to which T shall presently refer, was 
granted, this part of the estate was being developed for residential purposes in 
plots, each plot having a single dwelling-house erected on it. I believe there are 
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A eighty-six such dwelling-houses on this part at the present time. Recently appli- 
cations have been made to the governors to allow the conversion of some of these 
houses into a number of separate tenements or flats, and in some very few instances 
permission has been granted for this purpose, but, speaking generally, the governors 
have refused to consent to any conversion and have resisted applications under the 
Housing Act, 1925, s. 102, to vary the covenants of particular leases and to allow 

B any conversion to take place. 

The house in question in the present case consists on the top floor of three rooms, 

a living room, two bedrooms, a small room used as a kitchen, and bathroom and 
other offices. That floor is separated from the rest of the house by a door shutting 
off the staircase at the point where it leads up to this floor. On the first floor there 
are two sitting rooms and three bedrooms, a separate kitchen, bathroom and a 

C dressing room, which is used for some other purpose. On the ground floor there 
are two reception rooms, two bedrooms, a kitchen, and again a separate bathroom 
and other offices. There is no evidence as to when or by whom these structural 
alterations were made. Neither the defendant, Miss Reed, nor the other defendant, 
Mrs. Porter, nor any person on her behalf, has given evidence nor was she inter- 
rogated with regard to the matter. It is, however, admitted that she has sublet 

D the three floors on various occasions. On Feb. 27, 1929, Mrs. Porter entered into 
an agreement with one Harold Cunningham, whereby he agreed to occupy for 
dwelling purposes only the top-floor suite of rooms with private stair for a period 
of five years from March 25, 1929, to March 25, 1934, with the option of a break 
at the end of three years. The agreement says: 


‘“‘For the use of these rooms partly furnished I agree to pay the sum of £104 
per annum payable quarterly in advance, inclusive of all rates and taxes. I 
also agree to abide by the rules of the Dulwich College with you.”’ 


E 


Then there was a note which said that ‘‘partly furnished’’ meant ‘‘the linoleum on 
the floor of the hall and bathroom, which was laid when I entered on possession of 
the premises.’’ Mr. Cunningham has given evidence, and he stated that at the 

Ft same time as he entered into that agreement verbal arrangements were made under 
which he was to have a supply of hot water provided for him by Mrs. Porter, and 
that certain services should be rendered with regard to the hall and staircase and 
the cleaning of those parts of the building. At about the same time an agreement 

- was entered into letting the ground floor to a Mr. J. H. Taylor. I have not seen 
the agreement between Mrs. Porter and Mr. Taylor. At this time Mrs. Porter was 

G herself in occupation of the first floor, and she remained in occupation of that floor 
until about the time when she agreed to let it toa Mr. S. P. Pamment. His agree- 
ment is dated Dec. 30, 1929: 


“T Sidney P. Pamment agree to rent from you the first-floor suite of rooms at 
the above address for a period of five years commencing Dec. 9, 1929, to 
Dec. 8, 1934, with the option of breaking after three years, for the sum of £130 

a per annum payable quarterly in advance. The rent to include all rates and 
taxes and a supply of hot water.” 


Again there is the provision : ‘‘I agree with you to abide by the rules of the Dulwich 
College.’’ Mr. Taylor terminated his agreement in May, 1930, and after he had 
left Mrs. Porter occupied the ground floor of the premises until Oct. 9, 1930, when 
she gave possession to a Mr. E. J. Baldwin, with whom she had entered into an 
agreement on Sept. 29 of that year. The agreement is a more formal one than 
the other. It provides for the letting of the ground floor ‘including the back garage 
and portion of the garden of the premises known as 37, Alleyn Park, West 
Dulwich,” with the right of user of the entrance hall in common with the other 
tenants for the term of one year from Oct. 9, 1930, at a yearly rent of £120 payable 
quarterly in advance. The tenant agrees to pay the rent to the landlord without 
any deduction, also to pay for gas and electric light and—this is important— 


“the tenant likewise agrees to pay his proportion of the cost of fuel for the 
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domestic hot water supply to the said flat and also for the central heating at 

the rate of not exceeding £5 per annum to be paid quarterly on demand by way 

of additional rent.”’ 

It is alleged that what Mrs. Porter has done would constitute a breach of the 
covenants contained in the headlease if she had in fact been an assignee of that 
lease, and that such acts constitute breaches of covenants in the underlease. So 
far as Mrs. Porter is concerned, I am satisfied that what she has done constitutes 
the carrying on of a business. She has let suites of rooms. She has agreed to 
provide, and is bound to provide, certain services, for instance the provision of hot 
water. She has agreed to provide for the cleaning of the hall and staircase and 
matters of that kind, and she retains control at any rate of parts of the house such 


as the hall, staircase and garden which are not included in the respective tenancies. _ 


I think this is none the less a business although it has no specific description. 
‘‘Business,’’ of course, is a wide and flexible word, but that the subletting of 
premises in suites of apartments with or without the provision of any other service 
is a business, I think can be open to little doubt. In the Landlord and Tenant Act, 
1927, which is 


‘an Act to provide for the payment of compensation for improvements and 
goodwill to tenants of premises used for business purposes, or the grant of a 
new lease in lieu thereof; and to amend the law of landlord and tenant,”’ 


it is provided by s. 17 (3) as follows: 


‘‘For the purposes of this section, premises shall not be deemed to be premises 
used for carrying on thereat a trade or business—(a) by reason of their being 
used for the purpose of carrying on thereat any profession; (b) by reason that 
the tenant thereof carries on the business of subletting the premises as residen- 
tial flats, whether or not the provision of meals or any other service for the 
occupants of the flats is undertaken by the tenant.” 


This suggests that, in the absence of that enactment, there could be no question but 
that the subletting of premises in the way referred to would or might be considered 
the carrying on of a business. 

It is said by counsel for Mrs. Porter that no business has been carried on at any 
rate since Oct. 9, 1980, because on that date Mrs. Porter left the house and no 
longer resided there; that the business, if it be one, consists in the negotiation of 
and entering into agreements for letting, and that those negotiations and agree- 
ments must be taken to have been effected elswhere, because Mrs. Porter was no 
longer resident in any part of No. 37. I do not think this follows, and I have no 
evidence that Mrs. Porter negotiates or enters into agreements relating to these 
premises somewhere else. She has not been called, and I see no reason why I 
should make any inference in her favour to this effect. In my judgment, the fact 
that she retains control of an important portion of the premises and is under liability 
to supply certain services like the provision of hot water and so on constitutes the 
carrying on of a business. Counsel asked me to infer that she no longer supplied 
the hot water service and the other services because the ground floor flat was let 
to Mr. Baldwin. I can see no reason to make any such inference, more especially 
as Mr. Baldwin's agreement provides that he will pay his proportion.of the cost of 
the fuel for the domestic hot water service supply to the flat—I suppose on the 


ground that Mrs. Porter herself is to provide that service. I have no doubt what-_ 


ever that Mrs. Porter is in fact carrying on a business at No. 87 which would con- 
stitute a breach by her of the covenants of the headlease if she were the assignee, 
and which in fact constitutes a breach by her of the covenants of her underlain 
Further, I am satisfied that what she is doing would also be a breach of the second 
part of the covenant in the headlease not to suffer the premises to be used 


aes 

in any way or manner or for any purpose that shall or may be deemed by the 
governors or their successors or assigns to be an annoyance or inconvenience to 
the public or neighbourhood or to any contiguous tenants of the said governors.”’ 





- 
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It has been argued that there is no evidence that the governors have in fact con- 
sidered that what is being done is an annoyance or inconvenience within the words 
of the covenant. The evidence of the chairman of the governors has satisfied me 
that the whole matter was considered at a properly constituted meeting of the 
governors, and that the members present were unanimous on the point before 
instructing the solicitors to take steps to enforce the observance of the covenant. 
Further, I am satisfied by the evidence that the governors have, except in special 
cases, always resisted any attempt to vary the covenants so as to enable houses in 
particular parts of the estate to be let out in separate suites or flats, and that such 
resistance has been on the ground that they deem this kind of proceeding detri- 
mental to the estate, to their tenants, and to those interested in it. 

Of course, the matter does not end here, for, though Mrs. Porter may, in doing 
what she has done, be effecting what would be breaches of covenant if she were an 
assignee of the headlease, still there is no contractual relationship between Mrs. 
Porter and the governors. The governors can only re-enter if their lessee, Miss 
Reed, has committed a breach of covenant. Admittedly, Miss Reed has not con- 
verted the house into a place of business and is not herself carrying on any business 
in it, but the covenant binding on her is that she will ‘‘not suffer’’ the premises to be 
used for the carrying on thereon of any business or in any way or manner or for any 
purpose that shall be deemed by the governors to be an annoyance or inconvenience 
to the public or the neighbourhood or any contiguous tenants. The covenant is one 
which imposes some liability on the lessee. Counsel for the plaintiffs was prepared 
to argue that this was an absolute covenant against user of the premises for the 
purpose of a business, and he reserved this point in the event of the case going 
elsewhere. However, the point has not been argued before me, and I say nothing 
more about it. The word ‘‘suffer’’ is a wide term. It seems to me to be wider 
than the word ‘‘permit.’’ Obviously, had Miss Reed given permission for the 
business to be carried on she would have committed a breach. The words ‘‘permit”’ 
and ‘‘suffer’’ have been the subject of judicial decision, and in one case I think it 
was said they were synonymous. Speaking for myself, with all possible respect to 
the learned judge who said so, I think there may well be as a matter of construction 
a substantial difference between the word ‘‘permit’’ and the word ‘“‘suffer,’’ but it 
is not material to consider that here. The word in the case before me is ‘‘suffer,”’ 
and that must cover allowing something to be done which the sufferer has the com- 
plete power to prevent. It is said that a covenant not to suffer a thing to be done 
imposes no liability on the covenantee to take legal proceedings to prevent the thing 
being done. I think that is putting the case too high. In Berton v. Alliance 
Economic Investment Co. (7) Arkin, L.J., said this ({1922] 1 K.B. at p. 758): 

“The alleged breaches of the covenants in the lease of March 25, 1907, con- 

sisted in permitting parts of the premises to be occupied as separate tenements 

by several tenants.”’ 
He referred to Berton v. London and Counties House Property Co. (8) and con- 
tinued : 

‘But the question is whether the appellants have, to put it shortly, used the 

premises or permitted them to be used in breach of the first covenant, or 

suffered them to be used in breach of the second.” 
The first covenant was that 

“the lessee will not without the lessors’ previous licence in writing use the 

premises or any part thereof or permit the same to be used for any purpose 

whatsoever other than for the purpose of a private dwelling-house wherein no 
business of any kind is carried on.”’ 


The second material covenant was: 
“That the lessee will not without the lessors’ previous licence in writing. . . 
do or suffer to be done in or on the demised premises anything which may in 
the judgment of the lessors be or grow to the annoyance of the lessors or any 
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of their tenants or of any of the occupiers of any contiguous or adjoining 
premises or of the public or neighbourhood.” 


The learned lord justice continued : 
“It is not suggested that there is any difference between the words ‘permit’ 
and ‘suffer’ in this context, and I treat them as having the same meaning. It 
is clear that a person under a covenant not to use premises in a particular way 
cannot commit a breach of the covenant except by his own act or that of his 
agent. The same is true of a covenant not to permit. The user in one case 
and the permission in the other must be something which can be predicated of 
the defendant or the defendant’s agent. It is not sufficient to show that the 
premises have been used in a way which would constitute a breach of the 
covenant; it must further be shown that the user is by the defendant or his G 
agent, or that it is permitted by the defendant or his agent. It is not sug- . 
gested that the appellants themselves used the premises wrongly; the facts are 
that they let them to MacIntosh and MacIntosh let them in separate tenements 
to the several undertenants. What is said is that the appellants permitted the 
premises to be used contrary to the terms of the covenant. To my mind, 
the word ‘permit’ means one of two things, either to give leave for an act D 
which, without that leave, could not be legally done, or to abstain from taking 
reasonable steps to prevent the act where it is within a man’s power to prevent 
it. Acts which fall short of that, though they be acts of sympathy or assis- 
tance, do not amount to permission at any rate in the covenants with which 
we are dealing. . . . The gravamen of the charge against the appellants is that 
they took no proceedings to obtain possession against the undertenants. The E 
appellants answer that there is authority for holding that under the Rent 
Restrictions Act, 1915, these undertenants would have been entitled to remain 
in possession, and that under the Act of 1920 it is extremely doubtful whether 
possession could be recovered against them; that in any case the court would 
have a discretion to stay or adjourn the proceedings, and that the appellants 
have power to apply under s. 27 of the Housing and Town Planning Act, 1919, 
to the county court for permission to convert these premises into and let them 
as separate tenements. For my part, I am inclined to think that in certain 
circumstances a man may permit the continuance of an act if he can prevent 
it by taking legal proceedings and refrains from doing so. I can imagine a 
simple case, where a bailee, having agreed with the owner of a chattel not to 
permit any third person to have possession of it, is deprived of it by a third 
person; where he knows the third person is in possession of the chattel, and G 
that a writ claiming a specific return of it could have but one result; if he 
refrained from taking proceedings I suggest that he might be held to have 
permitted the third person to have possession. But all the circumstances must 
be taken into account; and where there is a reasonable doubt whether legal 
proceedings to stop an act would be successful—where, for example, a person 
takes legal advice and comes to the conclusion that he could not reasonably u 
expect legal action to be successful—there he does not permit the act by 
abstaining from legal proceedings.’’ 





wo 


That statement by Arkin, L.J., was approved and followed and applied by 
Lawrence, J., in Atkin v. Rose (1), where he said this ({1923] 1 Ch. at p. 532): 


“In these circumstances the first question which falls to be determined by the I 
court is whether the defendant Rose has ‘permitted or suffered’ Goodman to 
use or exercise in or upon some part of the demised premises the trade or 
business of a hairdresser, within the meaning of the covenant contained in the 
lease of March 24, 1919, and has consequently committed a breach of that 
covenant. In my judgment the defendant Rose has permitted or suffered and 
is still permitting and suffering the carrying on of the hairdressing business and, 
therefore, has committed, and is still committing, a breach of his covenant. 
In my opinion, it is plainly within the power of the defendant Rose to stop 


C 


D 
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the business which Goodman is carrying on. It is true that, in order to do sO, 
he may have to commence and prosecute the appropriate legal proceedings. It 
is also true that it cannot be affirmed, as a general proposition, that a cove- 
nantor under such a covenant is committing a breach of the covenant, whatever 
the facts may be, unless he takes legal proceedings to prevent or stop the con- 
tinuance of the prohibited business. Every case must depend upon its own 
circumstances. In the present case, however, it is proved that the defendant 
Cohen could have no defence to an action brought by the defendant Rose, and 
that there are no facts which would render it unreasonable for the defendant 
Rose to bring an action against the defendant Cohen which could have but one 
result. In these circumstances, I am of opinion that, so long as the defendant 
Rose abstains from taking the proper steps for preventing the business from 
being carried on, he is permitting or suffering the business to be carried on.” 


I do not think I need read any other part of the judgment. 

With those cases in mind, what are the special circumstances in this case? I 
have already held that Mrs. Porter would have committed a clear breach of the 
covenants in the lease if she had been an assignee. She has committed a clear 
breach of the covenants contained in her underlease. The matter was, however, 
brought to the defendant Miss Reed's attention from time to time. As early as 
April 5, 1928, her attention was called to the question of 87, Alleyn Park, by the 
secretary and general manager of the governors. On April 4, 1929, the solicitors 
to the governors wrote to her and asked her to inform them whether the house was 
occupied by more than one tenant, ‘‘as any such subdivision of the premises into 
tenements would be considered a breach of covenant.’’ That was answered by her 
solicitors, who apparently had made inquiries and had been told that they were 
occupied by one tenant only. Further correspondence ensued. In April, 1930, the 
general manager wrote to the defendant, Miss Reed, giving formal notice that they 
required to enter upon the premises and asking for a day to be fixed, and an inspec- 
tion was ultimately held in May, 1930. As a result the solicitors for the governors 
wrote to Miss Reed’s solicitors and told them that: 


“Upon inspection of the premises it was found that a breach of covenant was 
being committed by letting the house in floors as furnished suites, and we have 
been instructed to serve a notice of breach of covenant. The notice has been 
sent to the estates secretary and general manager for service by delivery on 
the premises... .”’ 


No step was taken, however, by Miss Reed, even, I think, to inspect the premises 
or to have them inspected on her behalf to see what was being done, and in those 
circumstances this action was instituted. In the circumstances, I am of opinion 
that this case is covered by the decision of Lawrence, J., in Atkin v. Rose (1). I 
am satisfied that there was a clear breach by Mrs. Porter of both the covenants in 
the underlease, and that Miss Reed had no difficulty whatever in seeing that that 
breach did not continue. It was her duty under the covenant to take the necessary 
legal proceedings to stop what Mrs. Porter was doing, and if she had taken those 
proceedings there would have been no doubt whatever as to their result. The 
proper notice for forfeiture has been given and it has not been complied with. 
There is, as I have said, a breach by Miss Reed of the covenants in the headlease 
which has made the right to re-enter by the governors effective, and in those circum- 
stances the plaintiffs are entitled to an order for possession of the premises and for 
mesne profits as from Oct. 15, 1930. They are also entitled to an order for the sum 
which is due in respect of the arrears of rent down to Oct. 14, 1930, when the writ 
was issued. 

Solicitors: Druces & Attlee; Reed & Reed; Herbert A. Phillips; Edward Mackie 


¢ Co, 
[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 
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CIVILIAN WAR CLAIMANTS’ ASSOCIATION, LTD. v. R. 


[House or Lorps (Lord Buckmaster, Lord Warrington, Lord Atkin, Lord Tomlin 
and Lord Macmillan), November 19, 1931] 


[Reported [1932] A.C. 14; 101 L.J.K.B. 105; 146 L.T. 169; 
48 T.L.R. 83; 78 Sol. Jo. 813] 
Crown—Treaty—Payment by foreign State of reparations for injury to British 
subjects-—Crown neither trustee nor agent for subjects. 

The association, which was formed in 1925, and was the assignee of the 
claims of certain British civilians who had suffered loss or damage in person or 
property during the 1914-18 war, presented a petition of right claiming on 
behalf of their assignors payment of their claims out of the sums received or to 
be received by His Majesty under the Treaty of Versailles by way of reparations. 
On demurrer, 

Held: when the Crown was negotiating a treaty with the head of another 
State it was inconsistent with its sovereign position that it should act as trustee 
or agent for its nationals, and it cannot be charged as so acting unless it has 
expressly declared that it does so act; in the present case there was nothing 
which indicated that the Crown had expressly assumed that position, and there 
were no circumstances from which the law might impose on it the position of 
either trustee or agent; and, therefore, the petition must be dismissed. 

Rustomjee v. R. (1) (1876), 2 Q.B.D. 69, applied. 


Notes. In German Property Administrator v. Knoop, [1933] 1 Ch. 439, the 
same principle was held to apply to the German government, it being held that in 
the London Agreement of 1929 and the Hague Agreement of 1930 there was nothing 
to show that the German government was thereby expressly or by necessary impli- 
cation purporting to act as agent or trustee on behalf of its nationals so as to give 
them a right of action. 

Applied: German Property Administrator v. Knoop (1932), 49 T.L.R, 109. 
Referred to: Republic of Italy v. Hambro’s Bank, Ltd., [1950] Ch. 314. 

As to treaties, see 7 Hauspury’s Laws (83rd Edn.) 286-289; and for cases see 
11 Digest (Repl.) 620-621. 


Case referred to: 
(1) Rustomjee v. R. (1876), 2 Q.B.D. 69; 46 L.J.Q.B. 238; 36 L.T. 190; 25 W.R. 
333, C.A.; 1 Digest 277, 91. 


Appeal from an order of the Court of Appeal (Scrurron, Greer and Sursser, 
L.JJ.), affirming a decision of Rocnn, J., whereby it was ordered that judgment be 
entered for the Crown upon the Crown's amended demurrer to the appellants’ 
amended petition of right. 

The amended petition of right alleged that the appellants were a company which 
was formed in March, 1925, for the purpose of obtaining compensation for civilians 
in the United Kingdom who had suffered loss or damage in person or property 
during the war of 1914-18 from hostile aircraft, submarines, bombardments, intern- 
ments, or other enemy action on the part of Germany or her allies; that the appel- 
lants were the assignees of certain sums of money alleged to have been due from 
His Majesty and His Majesty’s government to certain persons, firms, and corpora- 
tions who had suffered injury, loss, and damage owing to the aggression of Ger- 
many; and that notice in writing of the assignments had been given to His Majesty 
and to His Majesty’s government. It was further alleged that His Majesty’s 
Ministers had from time to time led the claimants to believe that, upon fulfilment 
of certain conditions, money would be obtained from Germany or other where and 
used for the compensation of the claimants, and reliance was placed upon state- 
ments of His Majesty’s Ministers as to the policy of the government in relation to 
damage caused to civilians by enemy aggression, and upon a Royal Proclamation 
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of Sept. %, 1916, commanding and enjoining certain of His Majesty's subjects having 
claims against enemy governments to make returns of those claims to the Directors 
of the Foreign Claims Office, or its successor, the Reparation Claims Department 
of the Board of Trade. It was further alleged that under art. 232 of the Treaty of 
Versailles the claims of the claimants were a preferential and prior charge on the 
reparations received by His Majesty, and that certain sums had been tocaived by 
His Majesty on account of reparations; and, further, or alternatively, that sums 
not yet received were from time to time payable by Germany to His Majesty on 
account of reparations. ; 
Paragraph 54 of the amended petition was as follows: 


“By the conduct of your Majesty through Royal Proclamations and through 
your Foreign Claims Office and Reparations Claims Office and through your 
Prime Minister and other Ministers in inviting the claimants to submit their 
claims, which invitation was accepted by all the claimants who suffered detri- 
ment thereby, and were put to considerable expense in complying with the 
terms of the claim forms, your suppliants submit that the moneys had and 
received from Germany by your Majesty or your Majesty’s government .. . 
having been received and being held for and on behalf of and/or to the use of 
the claimants, your Majesty and your Majesty’s government... have become 
and now hold the said money as agent or agents and/or trustee or trustees for 
the claimants, and, further, your Majesty and your Majesty’s government are 
estopped from denying such agency and/or trust.” 


The appellants submitted that the moneys had and received from Germany were 
held by His Majesty as agent or trustee for the claimants, and they asked for: (1) 
Payment to the appellants of the amount due to each of the claimants who had 
assigned their claims to the appellants, with interest, and (ii) alternatively, (a) pay- 
ment to the appellants of a rateable proportion of all sums received by or on behalf 
of His Majesty on account of reparations; and (b) a declaration that the appellants 
were entitled in law to be paid a rateable proportion of the sums not yet received 
by His Majesty on account of reparations as and when so recovered. The Crown 
demurred to the petition on the ground that it was not maintainable and disclosed 
no ground of claim cognizable by the court. Rocne, J., ordered judgment to be 
entered for the Crown, following the decision of the Court of Appeal in Rustomjee 
vy. R. (1). The Court of Appeal affirmed the decision of Rocue, J., and the 
association appealed. 


Serjeant Sullivan, K.C., D. N. Pritt, K.C., and Cyril Radcliffe for the appellants. 
The Attorney-General (Sir William Jowitt, K.C.) and Colin Pearson for the 
Crown. 


LORD BUCKMASTER.—During the late war there were many subjects of His 
Majesty who suffered damage to person and to property owing to aircraft and 
bombardment from the sea. Claims immediately arose in respect of the injuries 
that had been so suffered, and were brought at once before the notice of His 
Majesty’s government. On Feb. 4, 1915, and again on March 31, 1915, the Prime 
Minister stated that the government had undertaken to give relief for damage 
caused by the raids which had then taken place. Again, on Feb. 17, 1915, it was 
stated by the Chancellor of the Exchequer that payment of relief for damage caused 
by aircraft would be made out of Imperial funds. Following this, on Sept. Ke 1916, 
a proclamation was issued calling upon all people who had suffered and had claims 
against enemy persons or governments to make returns of their claims to the proper 
officers. The appellants represent a number of people who suffered such damage 
and whose claims they have purchased, and their case, as formulated in a petition 
of right which they have presented, is that the Crown has received from Germany 
moneys in respect of this damage, and that it is, consequently, either an agent or 


a trustee for them for the moneys so received, or that the moneys, at any rate, have 


been received by the Crown as moneys had and received to their use. 
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It is plain from what I have stated that up to 1917 nothing tae 
support any such claim at all, for all that had then occurred was that the c . _ : 
had been told that they were to file their claims and statements had ee made : 
the moneys would be made good out of the national funds—indeed, at t at on ; 
whatever might have been hoped, the issue of the war was uncertain, ai it was 
impossible to know what might be the issue. On July 18, 1917, the Prime a 
in answer to’a memorial asking that full compensation should be made for suc 
losses out of national funds, stated that he accepted in principle the case so made. 
Up to this time the payment contemplated was out of the funds of this country, 
but finally, on Jan. 8, 1918, President Wilson made his celebrated speech containing 
what are called the fourteen points, and when the armistice was granted it was 
upon the terms that Germany should make compensation for all damage done to 
the civilian population of the allies and their property by land, by sea, and from 
the air. Following upon that there was a discussion before the Peace Conference 
as to what these moneys might include, and ultimately the treaty itself was signed, 
and that contained what are the material provisions for the present purpose. 

First, in art. 231 there was an affirmation by the allied and associated govern- 
ments, accepted by Germany, that Germany was responsible for causing all the loss 
and damage to which the allied governments and their nationals had been subjected, 
and by art. 232 it was provided that compensation should be made in the following 
words : 


“The allied and associated governments recognise that the resources of Ger- 
many are not adequate after taking into account permanent diminutions of 
such resources which will result from other provisions of the present treaty to 
make complete reparation for all such loss and damage. The allied and asso- 
ciated governments, however, require, and Germany undertakes, that she will 
make compensation for all damage done to the civilian population of the allied 
and associated Powers and to their property during the period of belligerency 
of each as an allied or associated Power against Germany by such aggression 
by land, by sea and from the air and in general all damage as defined in 
Annex I hereto.”’ 


It is known that, associated with the specific damage caused on the sea and by 
aircraft and bombardment to our people at home during the war, there were in- 
cluded in the claims for damages against Germany large sums representing the 
damage that was suffered in payment of pensions to soldiers’ widows and similar 
matters, which were in a different category from the damage of the nature I have 
already mentioned; but the whole was collected together into one group claim, and 
there was no separated and specific claim under one head or another, so that one 
whole claim was put forward and approved by the Reparations Commission to repre- 
sent the total claim against Germany under that head. Moneys have undoubtedly 
been received in respect of that claim, and it is in respect of those moneys that 
the present proceedings are brought. 

In the first place, to establish that anyone was a trustee of that fund in the 
circumstances I have mentioned is, to my mind, to attempt an impossible task. 
I can see no evidence whatever of an acceptance of trusteeship on the part of the 
government, or assertion of trusteeship on the part of the people who suffered 
damage, nor anything up to the time when the money was received to show that 
the conception of trusteeship was in the minds of anyone in any form whatever. 
Indeed, the original statements that were made were made of the readiness to 
compensate out of the national funds at home, and nobody suggests that the govern- 
ment were trustees of those funds for this purpose. Finally, when the moneys were 
received, it is said that from and after that moment the Crown became a trustee. 
I have pointed out in the course of the argument, and I repeat, that, if that were 
the case, unless you are going to limit the rights which the beneficiaries enjoy, those 
rights must include, among other things, a claim for an account o 


f the moneys that 
were received, of the expenses incurred, and the w 


ay in which the moneys have 


H 
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been distributed. Such a claim presented against the Crown in circumstances such 
as these would certainly have no precedent, and would, as it appears to me, invade 
an area which is properly that belonging to the House of Commons. That the 
money was received by the Crown as agent, it seems to me, can no more be estab- 
lished than that the money was received by it as trustee. In fact, the trusteeship 
is the agency stated in other words. If it was not a trustee, neither was it an 
agent; nor can I see that in any sense it received these moneys as money had and 
received to the use of the people whose claims were made. The people whose 
claims were made were not considered by Germany on making the payment at all. 
The terms of the treaty were that Germany should pay the sum necessary to 
satisfy the claims of various people who had suffered, and it was left to the govern- 
ments themselves, as between them and their nationals, to determine how that 
money was to be distributed. 

Therefore, my Lords, on general principle, I should have thought that the petition 
must fail, but the general principle is immensely strengthened by Rustomjee v. 
R. (1), for there a case similar in many respects to this, although, of course, not 
exactly identical, arose for consideration in the Queen’s Bench Division. It was 
a case of a British subject who had had a claim for debt against a group of Chinese 
merchants, which, owing to Chinese disturbance, had been dissolved, and the debts 
had been lost. When a treaty was made between Great Britain and China, a sum 
of money representing $3,000,000 was paid to the British government on account 
of the debts that were so due to British subjects from these Chinese merchants, and 
it appears to me that in that respect the case is closely analogous. There were 
claims from the British subjects which were gathered together and amounted to a 
total of $3,000,000 and those $3,000,000 so constituted were paid over to the British 
government. Thereupon one of the alleged ereditors issued a petition of right and 
made precisely the claim that is made here, that the Crown was either an agent or 
a trustee, or that the money was money had and received to his use. There can 
be no doubt that the learned judges expressed themselves upon that claim in 
extremely emphatic terms. Cocxpurn, C.J., seemed to think that it was strange 
that any such claim should have been made at all, and Brackpurn, J. (who sub- 
sequently became Lorp Bracksurn), pointed out that such a claim made a little 
earlier might have led to very disastrous consequences. Lusu, J., stated the 
matter in what I regard as the most simple and the most accurate form of all. He 
said this (1 Q.B.D. at p. 497): 

“Tt seems to me that the relation which is pressed upon us here never existed 

in this case between the Crown and the subject, and is one which cannot exist 

in any State like ours between the Sovereign and the subject.”’ 


I should like to pause here for a moment to point out that that is a relationship 

which arises by reason of a treaty having been made in the circumstances there set 

out, and he adds: 
‘“‘No doubt a duty arose as soon as the money was received to distribute that 
money amongst the persons towards whose losses it was paid by the Emperor 
of China; but then the distribution when made would be, not the act of an 
agent accounting to a principal, but the act of the Sovereign in dispensing 
justice to her subjects. For any omission of that duty the Sovereign cannot 
be held responsible. The responsibility would rest with the advisers of the 
Crown, and they are responsible to Parliament, and to Parliament alone.” 


That appears to me to be a perfectly exact and accurate way of stating what the 
true position is, and it completely covers the present case. Attempts were made 
to distinguish that authority both on the ground of the difference In the circum- 
stances which led to the case coming before the court, and on the ground which I 
found it more difficult to apprehend, that something had happened since the 
decision of that case that had in some way changed the constitutional relationship 
of the Sovereign and the subject. I can find nothing to support such a view and 
I can see no reason why such a change should have taken place. In my opinion, 
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the quotation I have made from that judgment is as applicable to this case as it 
was applicable to the case then before the court, in the days when it was decided, 
and, so regarded, it defeats this claim. 


LORD WARRINGTON.—1I concur. 


LORD ATKIN.—I concur. It has to be remembered that this House is dealing 
in this case with a demurrer to a petition of right in which the facts alleged in the 
petition must be taken to be true for the purposes of the argument. But even 
making that assumption, it appears to me, for the reasons that have been stated 
by the noble Lord on the Woolsack, that the petition does not disclose a cause of 
action, for it discloses the action taken by the Crown in receiving this sum of money 
in circumstances which make it impossible to impute to the Crown the position 
either of a trustee or of an agent. In other words, when the Crown is negotiating Q 
with another Sovereign a treaty, it is inconsistent with its sovereign position that 
it should be acting as agent for the nationals of the State, unless indeed the Crown 
chooses expressly to declare that it is acting as agent. There is nothing, so far as 
I know, to prevent the Crown from acting as agent or trustee if it chooses de- — 
liberately to do so. In the circumstances of this case there appears to me to be 
nothing which indicates that the Crown expressly assumed the position of agent or D 
trustee, and I think the circumstances negative the idea that the Crown ever did 
intend to occupy that position and negative any circumstance from which the law 
might impose upon it the position either of agent or of trustee. It appears to me 
that Rustomjee v. R. (1) and the principles laid down therein, limited, as they 
ought to be, to the circumstances of that case and applied to the circumstances of 
this case, are perfectly correct. I agree that the appeal should be dismissed. E 


LORD TOMLIN.—I concur that this appeal should be dismissed. 
LORD MACMILLAN. 





’ 
5 





I also concur. 





Appeal dismissed. 
Solicitors : Russell & Arnholz; Treasury Solicitor. 


[Reported by E. J. M. Cuaruiy, Esq., Barrister-at-Law.] B 


Ch.D.] STENING v. ABRAHAMS 4: 


STENING v. ABRAHAMS 


[Cuancery Drviston (Farwell, J.), J anuary 27, 28, 1931] 
[Reported [1931] 1 Ch. 470; 100 L.J.Ch. 278; 145 L.T. 18] 


BR Landlord and Tenant—Covenant—Covenant ‘‘not to part with the possession of 
é the demised premises or any part thereof’’—Licence to erect advertisement 
hoarding against wall. 

By a lease dated Feb. 29, 1922, the lessees covenanted (inter alia) not to 
“part with the possession of the demised premises or any part thereof.’ In 
September, 1929, the lessees granted an exclusive licence for seven years to 

© erect an advertisement hoarding against the front wall of the premises, and 
the hoarding was duly erected. 

Held: a lessee cannot be said to part with the possession of any part of the 
premises unless his agreement with, e.g., a licensee wholly ousts him from the 
legal possession of that part, and if there is anything in the nature of a right 
to concurrent user there is no parting with possession; therefore, in the present 

D «ase, the grant to the licensees of a right to use the wall for the erection of an 
advertisement hoarding was not a breach of the covenant as the lessees re- 
mained to a large extent in possession of the wall. 





Notes. Referred to: Gee v. Hazleton, post, p. 485. 


oe 


-~1 


As to covenants against parting with possession, see 20 Hatssury’s Laws (2nd 
Edn.) 345-346, para. 416; and for cases on the subject see 81 Diarsr (Repl.) 


E 412-418, 5416-5424. 


Cases referred to: 


(1) Abrahams v. MacFisheries, Ltd., [1925] 2 K.B. 18; 94 L.J.K.B. 562; 133 


L.T. 89; 31 Digest (Repl.) 416, 5454. 


(2) Chaplin v. Smith, [1926] 1 K.B. 198; 95 L.J.K.B. 449; 134 Tog 3808. GcAse 


F 31 Digest (Repl.) 417, 5460. 


(3) King v. David Allen & Sons, Billposting, Ltd., [1916] 2 A.C. 54; 85 L.J.P.C. 


229; 114 L.T. 762, H.L.; 30 Digest (Repl.) 542, 1763. 


(4) Walton Harvey, Ltd. v. Walker and Homfrays, Lid., [1931] 1 Ch. 274; 144 


L.T. 331; 29 L.G.R. 241, C.A.; 12 Digest (Repl.) 421, 3250. 


(5) Frank Warr & Co., Ltd. v. L.C.C., [1904] 1 K.B. 713; 73 ed. KB 4362-490 


G L.T. 368; 68 J.P. 335; 52 W.R. 405; 20 T.L.R. 346; 2 L.G.R. 723, CoA 


30 Digest (Repl.) 584, 1702. 


(6) Jackson v. Simons, [1923] 1 Ch. 378; 92 Lid. Che 1622128: LT. 6725°80 


T.L.R. 147; 67 Sol. Jo. 262; 81 Digest (Repl.) 418, 5473. 


Witness Action. 


The plaintiffs were the owners of a house, 34, The Quadrant, Richmond, Surrey. 
H By a lease dated Feb. 1, 1922, the plaintiffs’ predecessor in title demised the house 
to the defendants for twenty-one years from Dec. 25, 1921, at an annual rent of 


£200, with a premium of £300. One of the covenants by the defendants was : 


“Not to assign underlet or part with the possession of the demised premises or 
any part thereof without the previous consent in writing of the lessor. 


There was also a covenant not to do anything to annoy the lessor or his successors 


in title or the occupants of adjoining houses. 


The defendants occupied the ground floor of the house as a shop. ‘The first oe 
at the 


second floors were composed of long rooms with windows both in front and 


back. 


By a memorandum dated Sept. 90, 1929, the defendants gave A.A. Sites, Ltd., 


a licence in the following terms: 
“the exclusive right to use for the purpose of suspending fixing and exhibit- 
ing advertisement bill-boards, or hoardings, or displaying advertisements on 

g 
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our premises from the shop fascia upwards at 34, The Quadrant, Richmond, 4 
Surrey, with uninterrupted access to the same. . . at a rental of £78 per annum 
inclusive. This arrangement shall date from Sept. 28, 1929, and be for a 
period of seven years, and the company are to have the option of continuing 

the same for a further period of five years and thereafter from year to year 
until six months’ notice shall be given expiring on the usual quarter day, 
provided always that the superior landlords raise no legal objection to this B 
agreement or any part thereof . . . Provided always that if owing to the action 

of any authority the exhibition of advertisements is found to be impossible or 
impracticable, or in the event of this country being engaged in any serious war, 

or in the event of any civil disturbance, then this arrangement shall be forth- 
with cancelled. Also if the effective display of any such advertisements shall 

at any time be obscured, then the said rent shall cease until such obstructions Q 
be removed . . . Provided also that the premises are not required by the 
superior landlords who may terminate the lease of the premises by three 
months’ notice should their own premises be required by the Southern Railway 

for extension or rebuilding.”’ 


A.A. Sites, Ltd., began to put up the hoarding on Sept. 26, 1929. The plaintiffs D 
protested against its erection, but in spite of such protests the hoarding was com- 
pleted. It was a substantial erection, the base of which rested on the fascia of the 
shop and went up to three or four feet above the roof of the house. It was ata 
distance of two or three inches from the wall of the house to which it was secured 
by nails and battens fastened to the stucco and extended the whole width of the 
house. It was fastened to the roof by wires. It was covered with various kinds E 
of advertisements, and it was admitted that it was a disagreeable object. 

On Nov. 27, 1929, the plaintiffs commenced this action for a declaration that the 
erection of the hoarding was a breach of several covenants in the lease, including 
the covenant not to part with possession, and for a mandatory injunction to remove 
it, and for damages. The defendants denied that there was any breach of any 
covenant. F 

In March, 1930, the Richmond Corporation, who were the local authority, objected 
to the erection on the grounds that no plans for the hoarding had been submitted 
to them, and that in some respects it did not comply with their byelaws. In con- 
sequence of this, after some discussion, the hoarding was removed on Oct. 14, 1930, 
before trial. The holes in the stucco were filled up and the wall re-painted at a 
total cost to the defendants of less than £5. 

As, however, the defendants still insisted on their right to grant a licence for the G 
erection of a hoarding which complied with the byelaws, the plaintiffs continued 
the action to determine the rights of the parties. 


Sir Herbert Cunliffe, K.C., and P. M. Walters, for the plaintiffs, referred: to 
Abrahams v. MacFisheries, Ltd. (1) and Chaplin v. Smith (2). 

Archer, K.C., and Bernstein, for the defendants, referred to King v. David Allen H 
d Sons, Billposting, Ltd. (8); Walton Harvey, Ltd. v. Walker and Homfrays, Ltd. 
(4); Frank Warr & Co., Ltd. v. L.0.C. (5); and Jackson v. Simons (6). 


FARWELL, J., after stating the facts and deciding that, as to two other cove- 
nants, there had been no breach, continued: The next question is whether the 
defendants have broken the covenant against parting with possession of any part [ 
of the premises. The plaintiffs say that, by giving A.A. Sites, Ltd., the right to 
use the front of the wall for an advertisement hoarding, the defendants have parted 
with the possession of that front and a three-inch stratum of air outside it. 

I must entirely disclaim any attempt to define the meaning of parting with 
possession generally. It must always be a question of fact, and the construction of 
the particular agreement in each case, and it cannot be determined bv looking at 
the document alone. , 


But, in my view, a lessee cannot be said to part with the possession of any part 
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of the premises unless his agreement with his licensee wholly ousts him from the 
legal possession of that part. If there is anything in the nature of a right to con- 
current user there is no parting with possession. Retention of a key may be a 
negative indication, and the authorities show that nothing short of a complete 
exclusion of the grantor or licensor from the legal possession for all purposes 
amounts to parting with possession. The fact that the agreement is in the form of 
a licence is immaterial, as the licence may give the licensee so exclusive a right to 
legal possession as to amount to a parting with possession. 

Now, does the present licence exclude the defendants from any part of the 
premises? No doubt it gives the licensees the exclusive right to use the wall for 
an advertisement hoarding. No one else, including the defendants, can use the 
wall for that purpose. On the other hand, the defendants remain to a large extent 
in possession of the wall. The plaintiffs contend that the front of the wall is wholly 
in the control of the licensees. That is not the true view. The right of the 
licensees to put up their advertisement hoarding does not prevent the defendants 
from using the wall, so long as they do not interfere with their licensees. Suppose 
the licensees determined to cease their user for a period. The defendants could 
certainly repair the wall without the leave of the licensees. Merely to give the 
licensees a right to use the wall for this particular purpose is not a parting with 
possession within this covenant. I do not decide that in no case could such a 
licence amount to a parting with possession. I am limiting my judgment exclu- 
sively to the facts and the licence in this particular case. The plaintiffs, therefore, 
fail on this covenant. 

[His Lordship then considered whether there had been a breach of the covenant 
against annoyance, and on this covenant he held that the defendants had committed 
a breach. He, therefore, made a declaration to that effect, but as the plaintiffs did 
not ask for an injunction none was granted, but the plaintiffs were given the costs 
of the action. ] 

Solicitors: Bolton, Jobson & Yate-Lee; W. Ewart Craigen. 


[Reported by E. K. Corriz, Esq., Barrister-at-Law.] 
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Re MORGANS (DECEASED) 


[Prosare, Divorce anp ApmrraLry Division (Langton, J.), May 11, 1931] 
[Reported 145 L.T. 392; 47 T.L.R. 452] 
Intestacy—Grant of administration—Discretionary grant—Next-of-kin renounc- 
ing administration but agreeing to appointment of nominees—Supreme Court 
of Judicature (Consolidation) Act, 1925 (15 & 16 Geo. 5, c. 49), s. 162 (1) 
(as amended by Administration of Justice Act, 1928 (18 ¢ 19 Geo. 5, c. 26), 
8. 9). 
oe of the deceased, who had died intestate, were unable to agree 
on any one or more of themselves administering the estate. Being sui juris, 
they signed an act of renunciation, in which they consented to two nominees, 
who were well known to the deceased and who had been named as executors 
and trustees in a draft will which the deceased had never executed, being 
nominated to take out letters of administration, subject to the approval of the 
court under the Supreme Court of Judicature (Consolidation) Act, 1925, s. 162 
(1), as amended by the Administration of Justice Act, 1928, s. 9. 
Held: in the ‘‘special circumstances,’’ under s. 162 (1) of the Act of 1925, 
the court would grant letters of administration to the two nominees. 


Notes. As to the discretionary power of the court to grant administration, see 
16 Hatssury’s Laws (8rd Edn.) 224-227, paras. 410-415; and for cases on the 
subject see 23 Diaresr (Repl.) 172-173, 1922-1941. For the Supreme Court of 
Judicature (Consolidation) Act, 1925, s. 162 (1), as amended, see 9 Hatsspury’s 
Sratutes (2nd Edn.) 777. : 

Cases referred to: 
(1) In the Goods of Hopkins (1875), L.R. 8 P. & D. 2385; 44 L.J.P. & M. 42; 
33 L.T. 820; 39 J.P. 696; 23 Digest (Repl.) 173, 1934. 
(2) In the Goods of Minshull (1889), 14 P. & D. 151; 58 L.J.P. 69; 61 L.T. 257; 
38 W.R. 80; 23 Digest (Repl.) 1738, 1935. 
(3) In the Goods of Potter, Potter v. Potter, [1899] P. 265; 68 L.J.P. 97; 81 
L.T. 234; 23 Digest (Repl.) 173, 1936. 

Motion for a grant of letters of administration. 

M., who died intestate at Cefn-Coed, Merthyr Tydfil, on March 26, 1931, a 
bachelor without living parents, left an estate of about £3,000. The applicants 
were two gentlemen who had been nominated to take out letters of administration, 
subject to the approval of the court, by the next-of-kin of the deceased, who were 
unable to agree on any one or more of themselves administering the estate, but 
were unanimously agreed on the applicants taking a grant. The applicants were 
friends of the deceased, who had named them as executors and trustees in a drait 
will which he was about to execute on the very day he died. The next-of-kin, a 
brother and sister and children of a deceased brother of the intestate, who aoe 
sui juris, had all signed an act of renunciation, in which they consented to the two 
applicants taking a grant. ‘ 

Section 162 (1) of the Supreme Court of Judicature (Consolidation) Act, 1925 
provides : te aie 

‘In granting administration the High Court shall have regard to the rights of 

all persons interested in the estate of the deceased person or the prdsceds of 

sale thereof . . . and any such administration may be limited in any rey hee 

court thinks fit.’’ ies . 
For the original proviso to s. 162 (1), there was substituted by s. 9 of t 


‘ Wh: 
, | | oO he Adminis- 
tration of Justice Act, 1928, the following : 


‘Provided that—(a) where the deceased died wholly intestate as to his e 


. asa Py 3 state, 
administration shall be granted to some one or 


more persons interested 
in the residuary estate of the deceased, if they make an application for 


0 


1) 
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A the purpose . . .; and (b) if, by reason of the insolvency of the estate of the 


deceased or any other special circumstances, it appears to the court to be 
necessary or expedient to appoint as administrator some person other than the 
person who, but for this provision, would by law have been entitled to the grant 
of administration, the court may in its discretion, notwithstanding anything 
in this Act, appoint as administrator such person as it thinks expedient... .”’ 


B 


William Latey for the applicants.—This was rather an exceptional application, 
because the law required, as a general rule, that a grant should be made to next-of- 
kin or a creditor of the deceased. He had to satisfy the court that there were 
“special circumstances’’ within the meaning of the Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 162 (1), as amended. The reasons why a grant to 
C the applicants seemed eminently sound and desirable were: (i) the next-of-kin’s 
/~ inability to agree as to one or more of themselves acting; (ii) their confidence in 

the applicants, who also had the confidence of the deceased; (iii) the avoidance of 

possible litigation, expense and delay; (iv) the unwillingness of the applicants to 
take any part in administration unless clothed with full powers by a grant to them; 
and (v) the convenience of venue, the applicants being on the spot where the assets 
were concentrated and the next-of-kin living in scattered parts of the country. The 
D court was given a wide discretion by the Act of 1925 as amended, which, on that 
point, practically re-enacted s. 73 of the Court of Probate Act, 1857. In In the 

Goods of Hopkins (1), Stir J. Hannen, P., allowed old age and infirmity of those 

interested in intestacy to rank as ‘‘special circumstances’’ justifying a grant to a 

stranger. A similar grant was made in In the Goods of Minshull (2), and in In the 

Goods of Potter (3), Str Gorett Barnes made a similar grant in circumstances 
E which bore a close resemblance to those in the present case. Though in the earlier 
days of Lorp Penzance the court took a more rigid view of ‘‘special circumstances,”’ 
the tendency in more recent times had been for the court to exercise its discretion 
in a progressively lenient manner. 


LANGTON, J.—We must not extend the discretion too far, but I think that the 
TF special circumstances in this case justify an order in the terms of the motion, which 
I accordingly make. 





Solicitors: Beamish, Hanson, Airy & Co., for Gwilym James, Llewellyn & Co., 
Merthyr Tydfil. 


[Reported by Witu1aMm Latey, Esq., Barrister-at-Law. | 
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MILLS CONDUIT INVESTMENTS, LTD. v. DENHOLM (OR 
LESLIE) 


[Court or Appran (Lord Hanworth, M.R., Scrutton, Lawrence, Greer, Slesser 
and Romer, L.JJ.), June 17, 1931] 


[Reported [1932] 1 K.B. 238; 100 L.J.K.B. 685; 145 L.T. 585; 
47 T.L.R. 514] 


Moneylender— Loan— Rate of interest—Statutory rate exceeded — Consent to 
judgment—Burden of proof—Moneylenders Act, 1900 (63 ¢ 64 Vict., c. 51), 
s. 1—Moneylenders Act, 1927 (17 ¢ 18 Geo. 5, c. 21), s. 10. 
The Moneylenders Act, 1927, s. 10 (1), provides: ‘‘Where, in any proceedings 

in respect of money lent by a moneylender . . . it is found that the interest 
charged exceeds the rate of 48 per cent. per annum .. . the court shall, unless 
the contrary is proved, presume for the purposes of s. 1 of the Moneylenders 
Act, 1900, that the interest charged is excessive and that the transaction is 
harsh and unconscionable. . .”’ 

The appellants, who were registered moneylenders, brought an action against 
two makers of a joint and several promissory note for £466 13s. 4d., being 
£400 for the principal and the balance interest at the rate of 200 per cent. 
per annum. One of the makers of the promissory note failed to enter an 
appearance, but against the other the appellants obtained an order from the 
master that, unless he paid £400 within a certain time, they should be at 
liberty to sign final judgment against him for that amount and that he should 
be at liberty to defend as to the balance of the claim on certain conditions. 
He later agreed to consent to judgment being entered for the full amount 
claimed. The appellants applied to the master for leave to sign judgment, but 
consent was refused on the ground that there was no proof that the interest 
was not harsh and unconscionable. On appeal from the order of the judge in 
chambers affirming the master’s order, 

Held: although there had been consent to judgment, the court was charged, 
under the Moneylenders Act, 1927, s. 10, to presume that the interest charged, 
being in excess of 48 per cent. per annum, was excessive and that the trans- 
action was harsh and unconscionable; the consent to judgment did not prove 
the contrary; and, therefore, the appeal must be dismissed. 


Notes. Considered: Parkfield Trust, Ltd. v. Dent, post, p. 720; Nihalchand ¢ 
Navalchand v. McMullan, [1934] 1 K.B. 171. Referred to: B. S. Tyle, Ltd. v. 
Chappell (1931), post, p. 446; Re A Debtor (No. 591 of 1934), Ex parte The Debtor 
v. Petitioning Creditors and Official Receiver, [1935] All E.R.Rep. 823. 

As to the presumption that interest charged by a moneylender is excessive, see 
23 Hauspury’s Laws (2nd Edn.) 202-203, para. 306; and for cases on the subject 
see 385 Dicest 215, 406-410. For the Moneylenders Act, 1900, s. 1, see 16 Hats- 
Bury's Statutes (2nd Edn.) 370; and for the Moneylenders Act, 1927, s. 10, see 
ibid. 392. 

Case referred to: 

(1) Wade v. Simeon (1845), 13 M. & W. 647; 14 L.J.Ex. 117. 

Appeal from an order of Macnaauren, J., in chambers. 

The appellants, a firm of registered moneylenders carrying on business in Conduit 
Street, London, claimed against the defendants Leslie and Denholm, as makers of 
a joint and several promissory note dated Feb. 28, 1931, being as to £400 principal 
and as to £66 13s. 4d. interest from Feb. 28 to March 31, 1931, payable to the 
appellants or order on March 81, 1931. The interest charged was at the rate of 
200 per cent. per annum. A note or memorandum of the contract was made and 
signed by the borrowers, and they were supplied with a copy of this document on 
Feb. 28, 1981. The appellants claimed interest on £466 13s. 4d. at the rate of 
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200 per cent. from March 31, 1931, until payment or judgment. The respondent 
Robert Denholm alone entered an appearance. The appellants having applied for 
leave to sign final judgment, Master Batu, on April 17, 1931, made an order under 
R.S.C., Ord. 14, that, unless the respondent Denholm paid to the appellants’ 
solicitors £400 within four days, the appellants should be at liberty to sign final 
judgment against him for that sum, and that he should be at liberty to defend as 
to the balance of the appellants’ claim on condition that the action be entered in 
the short cause list for trial by a judge alone. Subsequently, negotiations took 
place between the parties, with the result that the respondent Denholm was pre- 
pared to consent to judgment for the full amount of the claim. An application was 
accordingly made that, notwithstanding the master’s order of April 17, the appel- 
lants should be at liberty to sign final judgment against the respondent Denholm 
“for the amount claimed and interest, if any, and costs, to be taxed, execution to 
be stayed until May 4, 1931.’’ That application came before Master MoseLry on 
April 27, and he made this order: ‘‘Consent refused as no proof that interest is not 
harsh and unconscionable.’’ That order having been affirmed by Macnacuren, J., 
the Judge in Chambers, the appellants appealed by leave to the Court of Appeal. 
The Crown intervened as the matter was one of public importance. 


The Attorney-General (Sir William Jowitt, K.C.) and Wilfrid Lewis for the 
Crown. 

Sir Patrick Hastings, K.C., and H. J. Wallington for the appellants. 

Melford Stevenson and Basil Blagden for the respondent. 


LORD HANWORTH, M.R.—This is an appeal from an order of Macnacuren, J., 
of May 5. I will come to the terms of his order in a moment. The action was 
commenced by a writ dated April 2, brought by the appellants, who are registered 
moneylenders, against two defendants as makers of a joint and several promissory 
note dated Feb. 28, 1931, for a sum of £466 13s. 4d. payable on March 28, 1931. 
By reason of the terms of the Moneylenders Act and the rules, it was necessary for 
the appellants to set out something more than would be ordinarily contained in a 
specially endorsed writ. Particulars of the claim are, therefore, set out as follows : 
The principal sum claimed is £400. The interest from the date of the making of 
the promissory note, namely, Feb. 28, down to its due date, March 31, 1931, is 
inserted as a separate item £66 13s. 4d., and those two sums together make up the 
total amount sued for. Then some individual particulars are inserted. First, the 
appellants are licensed moneylenders. The loan was made on Feb. 28, 1931. The 
money actually loaned was £400, and the interest charged is 200 per cent. per 
annum. 

I need not read more of the particulars which are set out. An application was 
made by the appellants for judgment under R.S.C., Ord. 14, and on April 17 an 
order was made by Masrer Batt in the usual form : 





‘Upon reading the affidavits it is ordered that unless the [respondent] Robert 
Denholm pays to the [appellants’] solicitors the sum of £400 within four days 
from the date of this order the [appellants] be at liberty to sign final judgment 
against the said [respondent] for the said sum... . It is ordered that the said 
[respondent] be at liberty to defend this action as to the balance (that is to 
say, the interest) on condition that the action be entered in the short cause list 
for trial by a judge alone.”’ 


It will be observed that an order is made against the respondent Denholm only. 
The reason for that is that, although the two defendants were served, the respondent 
Denholm alone entered an appearance. That order separates the principal sum 
and the interest, enables judgment to be obtained for the principal, but orders the 
issue which arises on the interest to be tried in the short cause list and by a judge 
alone. The reason for that order I will explain shortly. After that order had been 
made, it appears that the appellants and the respondent Denholm approached one 
another, with the result that the respondent was prepared to consent to judgment 
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for the full amount claimed in the action without taking advantage of the liberty A 
given to him under the order of April 17 to have the question of the amount of 
interest tried before a judge alone. In consequence of that consent, a second 
application was made to Master MoseLey : 


“that notwithstanding the order of Master Bau of April 17 the [appellants | 

be at liberty to sign final judgment against the [respondent] Denholm for the b 
amount claimed and interest if any and costs to be taxed. Execution to be 
stayed until May 4, 1931.” 


There is endorsed on that order ‘‘Take order as by Master’ 
solicitors for the respondent Denholm. Some comment was made by the Attorney- 
General in reference to the procedure indicated by the fact that a fresh application 
was made to the master, although Masrer Batt had, by his order of April 17, dealt C 
with the matter. It may be that, on an appropriate occasion, a question will arise 
whether that procedure of making a fresh application was right or wrong. I do not 
to-day pause to inquire or to express any opinion on it, but an application was made 
and it came before Master Mosetry. He made an order in these terms: *‘Consent 
refused as no proof that interest is not harsh and unconscionable.’’ It is said that 
he made that order in consequence of some conclusion reached after discussion fp 
among the masters. I say again nothing about that, because I do not know the 
facts relating to it. What is before this court is that the master refused his consent 

to the making of the order asked for, because there was no proof that the interest 
was not harsh and unconscionable. That order was made, although the respondent 
Denholm had expressed his willingness to consent to the judgment being entered 
for the full amount, subject only to the condition that the execution should be 
stayed until May 4, that is, for nine days later than the application was presented. 
The master having refused his consent, an appeal was taken to Macnacuren, J., 
sitting in Chambers. His judgment is in these terms: 


, 


and signed by the 


“It is ordered that this appeal be dismissed as in my opinion the master was 
right having regard to the provisions of s. 10 of the Moneylenders Act, 1927,” 


and he ordered that the appellants be at liberty to appeal to the Court of Appeal. 
Pursuant to that leave to appeal, the appellants gave notice of appeal, dated 
May 15, and that appeal now comes before this court. 

The question to be determined is whether or not Macnacuren, J., was right. It 
will be observed that Macnacuren, J., makes reference to s. 10 of the Moneylenders 
Act, 1927. That section says: re} 


‘“(1) Where, in any proceedings in respect of any money lent by a moneylender 
after the commencement of this Act . . . it is found that the interest charged 
exceeds the rate of 48 per cent. per annum. . . the court shall, unless the 
contrary is proved, presume for the purposes of s. 1 of the Moneylenders Act, 
1900, that the interest charged is excessive and that the transaction is harsh 
and unconscionable. . . .”’ H 


Tt will be observed that that section is directory. It definitely says that, in given 
circumstances, where the court charged with any proceedings in respect of any 
money lent by a moneylender finds that the interest charged exceeds 48 per cent., 
the court is directed, unless the contrary is proved, to presume for the purposes of 
s. 1 of the Moneylenders Act, 1900, that the interest so charged is excessive and 
that the transaction is harsh and unconscionable. Turning then to the Money- 
lenders Act, 1900, s. 1 provides : 


(1) Where proceedings are taken in any court by a moneylender . . . and 
there is evidence which satisfies the court that the interest charged is excessive, 
or that the amounts charged for expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges, are excessive, and that, in either case, the 
transaction is harsh and unconscionable, or is otherwise such that a court of 
equity would give relief, the court may re-open the transaction. . . .”’ 


C.A.] MILLS CONDUIT INVESTMENTS ». DENHOLM (Lorp Hanworrn, M.R.) 445 
By sub-s. (2) it is provided that any court in which proceedings might be taken for 
the recovery of money lent may exercise the like powers to those conferred by the 
section, and may entertain any application by the borrower or other person liable, 
notwithstanding that the time for repayment of the loan, or any instalment thereof, 
may not have arrived. It is quite plain on looking at the two sections that s. 10 
of the later Act was intended to amplify and enlarge the power of the court, or 
rather to insist that the court should take a particular course, because it requires 
the court, where the interest charged exceeds the rate of 48 per cent., to presume, 
for the purpose of s. 1 of the Act of 1900, that the interest charged is excessive, 
and the transaction is harsh and unconscionable. Both sections refer to proceed- 
ings, and in s. 10 the expression is ‘‘any proceedings in a court.’’ The reference 
seems quite clearly to point to proceedings of any nature brought in a court which 
has jurisdiction to deal with moneylenders’ claims and proceedings which are taken 
and followed according to the rules of procedure which are made in such court. 
There does not appear to be any limitation on those proceedings, nor is there any 
limitation on the word ‘‘court,’’ for, by the Interpretation Act, 1889, the Supreme 
Court, the Court of Appeal, the High Court, and the like are given specific mean- 
ings. Macnacuren, J., has held that the master was right in the course he took, 


D having regard to the provisions of s. 10 of the Moneylenders Act, 1927, that is to 


say, that it was the duty of the master, on the facts which came to his knowledge 
by the particulars endorsed on the statement of claim, to take note of the amount 
of interest charged per annum, and from those facts to presume that the interest 
so charged was excessive, and that the transaction was harsh and unconscionable. 
It is said that, although that presumption has to be made and is made, yet, by 
reason of the consent which the respondent Denholm gave, the duty of the master 
was to give effect to that consent and to order judgment accordingly, subject only 
to the condition that execution was not to issue until after May 4. We do not take 
that view. A consent, of course, may be given by a party to another party, but 
that consent does not alter the duty of the court. It does not limit the powers of 
the court, nor is the duty laid on the court diminished by the consent of the party. 
In Wade v. Simeon (1), to which our attention was called by the Attorney-General, 
the observation which was made in the course of the argument by ALpeRson, B., 
was fully carried into effect by the judgment of the court. ALDERSON, B., said 
(13 M. & W. at p. 649): 


“Tt is open to the court, at any time before judgment signed and execution 

executed, to see that that which is done under the authority of the court shall 

not be done unjustly.”’ 
In the present case, although the parties may be in agreement, there is a duty 
incumbent on the court to carry out the terms of s. 10. The court is charged to 
presume that, in the circumstances of the present case, the interest charged is 
excessive, and the transaction is harsh and unconscionable. It cannot be claimed 
that the authority of the court must be given to a transaction which is, in its 
opinion, harsh and unconscionable, merely because there is a consent to a particular 
course given by the defendant. 

Tt seems, therefore, that the order made by the learned judge was quite right. 
It cannot be said that a consent of the party, or one of the parties, is a sufficient 


_ proof to comply with the words ‘“unless the contrary is proved’’ contained in s. 10, 


and, equally, it must be plain after the case that I have read—and, indeed, it could 
be supported in many other cases—that the duty of the court still remains, what- 
ever the parties themselves may consent to, and, in the exercise of the duty so 
charged on the court or a judge, including a master and the judge in chambers, they 
have a right and duty to say that a consent of the parties is not sufficient proof 
within s. 10 of the Moneylenders Act, 1927. 

For these reasons, the appeal must be dismissed. 


SCRUTTON, L.J.—I agree. 
LAWRENCE, L.J.—I agree. 
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GREER, L.J.—I agree, and I should like to add just one word, and that is this. 
I do not understand that this appeal raises the question whether, in every case in 
which it appears that more than 48 per cent. is claimed for interest by a money- 
lender, the master is bound, as a matter of law, to refuse to give leave to enter 
judgment. If that were the question, I should require time to consider my judg- 
ment on it, but the question is, not whether the master was bound to make the 
order that he did make, but-whether the order that he did make on the facts of 
this case was wrong. I cannot come to the conclusion that the order that the 
master made which was complained of to the judge, and the order the judge made 
confirming the order of the master, were in any respect wrong. For these reasons, 
I agree with the judgment delivered by the Master of the Rolls. 


SLESSER, L.J.—I agree with the judgment as stated by the Master of the Rolls, 
and I have nothing more to add. 





ROMER, L.J.—I agree that the appeal should be dismissed for the reasons stated 
by the Master of the Rolls. 
Appeal dismissed, 


Solicitors: Woolfe d Woolfe; Walker, Rowe & Clark; Treasury Solicitor. 


[Reported by Enwarp J. M. Cuaptin, Esq., Barrister-at-Law.] 


B. 8. LYLE, LTD. v. CHAPPELL 


[Court or AppraL (Scrutton, Greer and Slesser, L.JJ.), November 18, 16, 30, 
1931] 


[Reported [1932] 1 K.B. 691; 48 T.L.R. 119; 73 L.Jo. 28] 


Moneylender—Memorandum—Allocation of money lent to repay previous loan— 
Money ‘‘lent’’—Application by lender to purpose authorised by borrower— 
No actual transfer to borrower—Costs—Moneylender’s costs—Excessive in- 
terest charged—Order for no costs or against moneylender—Moneylenders 
Act, 1927 (17 ¢ 18 Geo. 5, c. 21), s. 6 (1). 

On April 25, 1930, moneylenders lent to a borrower £150 at 105 per cent. 
interest for six months, repayable by six instalments of £42 10s. each. On 
Oct. 22, three days before the end of the six months, the borrower had repaid 
only £85, which left him owing £170 principal and £34 interest on the unpaid 
instalments. On that date, in accordance with an agreement come to by the 
parties, the moneylenders gave the borrower a cheque for £200 which he 
endorsed and returned to them, this sum being credited to the borrower and 
treated as settling the transaction of April 25. The borrower then signed a 
promissory note for £300, repayable by sixty instalments of £5, and also a 
memorandum which stated that he agreed to borrow £200 which he requested 
the moneylenders to allocate in settlement of the transaction of April 25, the 
balance of £100 being for interest. 

Held: when the time for the repayment of the original loan had expired and 
that time was extended on the altered terms there was a fresh loan, and as the 
memorandum set out all the terms of the new agreement and was signed by 
the borrower before the fresh loan was made the requirements of s. 6 of the 
Moneylenders Act, 1927, were satisfied, and the contract was enforceable. 

Per Scrurron, L.J.: As a general rule a moneylender who is found to have 
charged harsh or unjustifiable interest should not get any costs of the trial 
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which establishes what he is entitled to. In some cases the borrower may be 
given costs against the moneylender plaintiff who has tried to recover harsh 
. interest and has failed. 
Per Greer, L.J.: Money is “‘lent’’ within the meaning of s. 6 if, though not 
actually handed over by the lender to the borrower, it is applied by the lender 
in any way authorised by the borrower. 


Notes. Considered: Temperance Loan Fund, Ltd. v. Rose, {1932] All E.R.Rep. 
690; Lancashire Loans, Ltd. v. Black, [1933] All E.R.Rep. 201; B. S. Lyle, Ltd. 
v. Pearson and Medlycott, |1941] 3 All E.R. 128. Distinguished: Dunn Trust, 
Ltd. v. Feetham, [19385] All .R.Rep. 280. Applied: Re British Games, Ltd., 
[1938] 1 All E.R. 230. Referred to: Egar v. Langham Investments, Ltd., [1938] 
1 All E.R. 193. 

As to the form of a moneylending contract, see 23 Haussury’s Laws (2nd Edn.) 
190-192; and for cases see Dicrest Supps., tit. Money and Moneylending, case 353a 
et seq. For Moneylenders Act, 1927, see 16 Hauspury’s Srarures (2nd Edn.) 377. 
Cases referred to: 

(1) Dunn Trust, Ltd. v. Teal (1928), unreported. 

(2) Credit Co. v. Pott (1880), 6 Q.B.D. 295; 50 L.J.Q.B. 106; 44 L.T. 506; 44 

J.P. 571; 29 W.R. 326, C.A.; 7 Digest 48, 220. 

(8) Parsons v. Equitable Investment Co., Ltd., [1916] 2 Ch. 527; 85 L.J.Ch. 
761; 115 L.T. 194; 60 Sol. Jo. 639, C.A.; 7 Digest 49, 256. 

(4) Re Harmony and Montague Tin and Copper Mining Co., Ltd., Spargo’s Case 
(1873), 8 Ch. App. 407; 42 L.J.Ch. 488; 28 L.T. 153; 21 W.R. 306; 9 Digest 
(Repl.) 90, 399. 

(5) Richardson v. Harris (1889), 22 Q.B.D. 268; 387 W.R. 426; 5 T.L.R. 178, 
C.A.; 7 Digest 48, 249. 

(6) Mills Conduit Investments, Ltd. v. Denholm (or Leslie), ante, p. 442; | 1932 | 
1 K.B. 233; 100 L.J.K.B. 685; 145 L.T. 585; 47 T.L.R. 514, C.A.; Digest 
Supp. 

Appeal by the plaintiffs from an order of Swirr, Ak 

The plaintiffs, B. S. Lyle, Ltd., a firm of registered moneylenders, brought an 
action against the defendant, Sidney William Chappell, to recover £204 alleged to 
be money lent and interest thereon. The claim was against the defendant as maker 
of a promissory note, dated Oct. 22, 1930, for £300, repayable by weekly instal- 
ments of £5 each, the rate being stated to be 85-2 per cent., with a proviso that 
should default be made in the payment of any instalment the whole of the balance 
of the sum advanced and interest should forthwith become due and payable. There 
was default in payment of the first instalment, and the £204 claimed represented 
the amount of principal and interest which thereupon became due. On April 25, 
1930, the defendant had borrowed £150 at £105 interest for six months from the 
plaintiffs, in respect of which he signed a promissory note for £255 and gave six 
cheques in their favour of £42 10s. each. The interest was stated to be 240 per cent. 
The third of these cheques was dishonoured. The plaintiffs thereupon approached 
the defendant with a view to some arrangement being made that would help the 
defendant to pay off his account, and on Oct. 22, 1930, it was orally agreed between 
the plaintiffs and the defendant that the latter should be relieved from the liability 
which he was under to the plaintiffs in exchange for signing a new promissory note 
for £300, the note now sued on. The transaction was earried out by the plaintiffs 
handing to the defendant a cheque for £200, which he endorsed and handed back 
to the plaintiffs, who treated it as settling the first transaction, and by the borrower 
signing a promissory note for £300 and a memorandum agreeing to. borrow £200, 
the sum of £100 being interest, on the terms of the promissory note. The memoran- 
dum concluded : 

“T hereby authorise and request you to allocate the whole of the above advance 

of £200 in settlement of my promissory note in your favour, dated April 25, 

1930.” 
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Swit, J., held that there was no loan on Oct. 22, 1930; that there was an attempt 

to deceive the court and the plaintiffs’ auditors; and that the plaintiffs had failed 

to comply with the requirements of s. 6 of the Moneylenders Act, 1927, under which 

the memorandum must be signed before the money is lent. The plaintiffs appealed. 
By Moneylenders Act, 1927, s. 6 (1): 

“No contract for the repayment by a borrower of money lent to him or to 
any agent on his behalf by a moneylender after the commencement of this Act 
or for the payment by him of interest on money so lent and no security given 
by the borrower or by any such agent as aforesaid in respect of any such 
contract shall be enforceable, unless a note or memorandum in writing of the 
contract be made and signed personally by the borrower, and unless a copy 
thereof be delivered or sent to the borrower within seven days of the making of 
the contract; and no such contract or security shall be enforceable if it is 
proved that the note or memorandum aforesaid was not signed by the borrower 
before the money was lent or before the security was given as the case may be.”’ 


Stuart Bevan, K.C., Comyns Carr, K.C., and Robert Fortune for the plaintiffs. 
Croom-Johnson, K.C., and C. S. Rewcastle for the defendant. 


Cur. adv. vult. 
Noy. 30. The following judgments were read. 


SCRUTTON, L.J.—Swirr, J., has dismissed an action by moneylenders against 
a borrower on a promissory note on the ground that there is no sufficient memoran- 
dum of the transaction under s. 6 of the Moneylenders Act, 1927. The money- 
lenders appeal. 

The two parties had been concerned in moneylending transactions for some years. 
On April 25, 1980, the moneylenders lent the borrower £150 at £105 interest for 
six months repayable by six monthly instalments of £42 10s. each. The interest 
was stated to be 240 per cent., a rate which under s. i0 of the Act of 1927 would 
be deemed to be prima facie harsh and unconscionable, so that on taking legal 
proceedings, whether the borrower consented to judgment or not, the moneylender 
must prove that the rate was not harsh and unconscionable. The loan was secured 
by a promissory note under which, in default of any instalment, interest ran on 
the instalment. The memorandum of this loan and the promissory note have been 
destroyed, the transaction being entered in the ledger as ‘‘settled’’ by the events 
next to be mentioned. The borrower did not pay his instalments punctually, and 
when the six months were expiring had paid only two instalments, and those late. 
This left him owing £170 on the promissory note and interest, said to be £34, on 
the instalments in default. This latter amount does not seem to have been checked 
or verified. The ledger shows on the debit side £255, the amount of the promissory 
note, and five entries of £42 10s.; on the credit side seven entries of £42 10s. To 
this are added £30 on the debit side, described as ‘‘additional interest,”’ making in 
all £497, and on the credit side £200, not described at all, making also £497, and 
the transaction is then described as ‘‘settled.”’ What in fact happened was that 
further time was given by treating the indebtedness on Oct. 22 as £200-—£170 
principal, being £255, less £85 paid, adding £30 for interest on instalments in 
default, and then agreeing that it should be paid by sixty weekly instalments of £5, 
beginning on Oct. 27, 1930, making £300 in all, £100 being charged for interest on 
the £200, the rate being stated to be 85-2 per cent., which also is to be deemed to 
be harsh and unconscionable under s. 10 till the contrary is proved. It seems 
obvious that, by reason of the provisions of ss. 7, 15 (2), and Sched. I to the Act 
of 1927, compound interest is being charged on this transaction, both on the £30 
additional interest and on that portion of the £170 not repaid, which would repre- 
sent the amount appropriated to interest under s. 15 (2). The transaction was 
carried out by the moneylenders handing to the borrower a cheque for £200 which 
the borrower endorsed and handed back to the moneylenders, who treated it as 
settling the first transaction, and by the borrower's signing a promissory note for 
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£300, repayable by sixty weekly instalments of £5, commencing on Oct. 27, 1930, 
and a memorandum agreeing to borrow £200 with the sum of £100 for interest 
upon the terms of the promissory note. The memorandum concluded: 


‘I hereby authorise and request you to allocate the whole of the above advance 


of £200 in settlement of my promissory note in your favour, dated April 25, 
1930.”’ 


Swirr, J., took a very unfavourable view of the transaction. He held that there 
was no loan on Oct. 22, that there was an attempt to deceive the court and the 
moneylenders’ auditors, that there were really only substituted terms of repayment 
for an old loan which the moneylenders could not get paid on the terms originally 
agreed. I see no reason for taking such an unfavourable view of the transaction. 
The memorandum may be insufficient without imputing fraud, and the suggestion 
that the plaintiffs’ manager had said that the memorandum was in the form in 
which it was, on legal advice, to deceive the plaintiffs’ auditors—a most extra- 
ordinary statement—is, I think, a misunderstanding of the statement that it was 
“for the purposes of the auditors.” The moneylenders were in this difficulty : first, 
they, or their legal advisers, took the view that there could not be a legal memoran- 
dum of a renewal of a loan on altered terms, because the Act required a memoran- 
dum before the money was lent or the security was given, which they read as 
referring to the original loan or security, and not to the terms substituted later. 
Secondly, they had to consider a judgment of Cuartes, J., in Dunn Trust, Ltd. v. 
Teale (1), in which he held that where an old debt purported to be settled by a new 
loan a statement to this effect must appear in the memorandum. 

As to the first point, I find it difficult to believe that Parliament intended to 
render renewals of loans or of the securities for them on altered terms impossible 
by requiring that a memorandum of the alteration should be signed before the 
original loan was made. In my opinion, when the time for payment of the original 
loan has expired without complete repayment and the time for repayment is 
- extended on altered terms, there is a fresh loan, and it is sufficient if the memoran- 
dum of the altered terms precedes the commencement of the extended period. The 
draftsmanship of s. 6 might be better, but I cannot think that Parliament intended 
to render renewals impossible. As to the second point, I see no objection to the 
procedure of wiping off the old loan by treating it as a new loan on the altered 
terms, when the fact that this is being done is shown on the face of the second 
memorandum. 

The question of a new loan being used, either in whole or in part, to repay an 
old loan has been frequently considered under the Bills of Sale Acts and the clause 
therein requiring the consideration to be truly stated. Where the bill of sale stated 
that a sum of money was now paid, and in fact either the sum had not been actually 
paid, but used to discharge an old loan, or had been handed over, but at once 
handed back to the lender, the result of the authorities of which Credit Co. v. Pott 
(2) is the principal, is stated by Lorp Cozuns-Harpy, M.R., in Parsons v. Equitable 
Investment Co., Ltd. (8) as follows ({1916] 2 Ch. at p. 530) : 


‘‘Now the following propositions seem to me to be established by the authori- 
ties. In the first place, a sum of money paid by the bill of sale holder at the 
grantor’s request to a creditor or another person is properly described as a 
payment to her. . . . In the second place, if there is a sum of money due from 
the grantor to the bill of sale holder less than the sum professed to be advanced, 
the retention of that sum and payment of the difference only to the grantor 
may be treated as payment of the whole sum to him. This proceeds on the 
well-known principle of which Re Harmony and Montague Tin and Copper 
Mining Co., Ltd., Spargo’s Case (4) is an illustration, namely, that it is not 
necessary to go through the form of handing the entire loan to the grantor and 
for her then to return the amount to be retained. Such a transaction would 
be within a plea of payment under the old law. In the third place, this doc- 
trine has no application unless the amount retained is at the time due and 
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It will not justify the retention of an amount secured by bills or 
acceptances not yet due. In the fourth place, the retention by the bill of sale 
holder of moneys not yet due is, in the language of Fry, L.J., in Richardson v. 
Harris (5), the taking of a bonus ‘which does not appear on the statement of 
the consideration.’ In the present case it seems to me that the defendants 
have done exactly that which in Richardson v. Harris (5) this court said could 
not be done, and on that ground I think the bill of sale is void.”’ 


It was attempted to be said that the amount retained was not yet due, because 
there had been no legal proceedings to decide whether the interest, prima facie 
harsh and unconscionable, could be justified. But while the decision of the full 
Court of Appeal in Mills Conduit Investments, Ltd. v. Denholm (or Leslie) (6) was 
that the consent of the borrower did not entitle the lender to judgment, there is no 
objection to the borrower agreeing to pay and paying sums agreed to be due without 
legal proceedings, subject to any question of afterwards re-opening accounts. On 
the memorandum itself, I think that an agreement to borrow is justified by an 
agreement to re-lend on fresh terms, using the sum to settle the original debt. This 
transaction is disclosed on the face of the memorandum, in pursuance of the decision 
of Cares, J., which it is safer to follow, though the bills of sale cases suggest it 
is unnecessary. It is further said that, while the borrower authorises the repay- 
ment, the lender does not bind himself to accept it. I do not think that that is an 
accurate view of the effect of the memorandum. 

In my opinion, therefore, the decision of Swirt, J., in dismissing the action on 
the ground that there is no sufficient memorandum, is erroneous, and I do not 
think he was justified in finding any attempt to deceive the court. But the amount 
due still remains to be fixed. The case must go back for a new trial, in which the 
effect of the two prima facie harsh rates of interest, 240 per cent. and 85-2 per cent., 
will have to be considered, and the question of compound interest investigated. 
The plaintiffs must have the costs of the appeal. The costs of the first trial must 
be referred to the judge who hears the new trial. In my opinion, as a general rule, 
a moneylender who is found to have charged harsh or unjustifiable interest should 
not get any costs of the trial which establishes what he is entitled to. In some 
cases the borrower may be given costs against the moneylender plaintiff who has 
tried to recover harsh interest and failed. 


payable. 


GREER, L.J.—This is an appeal from the judgment of Swirt, J., in an action 
in which the plaintiffs, who are moneylenders, claim from the defendant a sum of 
£204 due under the terms of a promissory note dated Oct. 22,1930. The defendant 
put in a defence whereby several grounds of defence to the action were set out. 
The only one with which this court is concerned is the one pleaded in para. 7 of the 
defence, to the effect that s. 6 of the Moneylenders Act, 1927, had not been com- 
plied with, and that, therefore, the promissory note, being a contract for the repay- 
ment of money lent, was unenforceable. 

The facts material to this issue proved at the trial are that the defendant had, 
on April 25, 1930, obtained an advance from the plaintiffs of £150, and had signed 
a promissory note stating the terms of the advance as the sum of £255, repayable 
by six monthly instalments of £42 10s. At the time when the promissory note, 
the subject-matter of this action, was signed, he had paid only two instalments— 
that is to say, £85—leaving £170 due in respect of the promissory note for £255, 
and a further sum for interest which amounted to a few shillings over £30. The 
plaintiffs’ representative, Mr. Scott, approached the defendant and pointed out to 
him that, as he obviously could not meet the instalments, some arrangements ought 
to be made that would help him to pay off his account and straighten out his affairs. 
In stating the facts in the course of his judgment, the learned judge says this: 


‘On Oct. 9, 1930, the plaintiffs were unable to get any money out of the defen- 
dant. He had failed in his payments, and it was obvious that he could not 
pay, and on Oct. 9 the plaintiffs wrote him a letter in which they said that they 
had a proposal to make to him which would help him to pay off his account and 
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straighten out his affairs. At that time the plaintiffs were despairing of getting 
money out of the defendant on the basis of the old contract, and were suggest- 
ing means of easing the situation. The plaintiffs’ manager, Mr. Scott, who had 
everything to do with the transactions, said that there was a telephone con- 
versation and that arrangements were made over the telephone. He (his 
Lordship) was satisfied of what happened—whether it was on the defendant's 
Own initiative, or whether, as his counsel had said, he was ‘chivied’ into it, 
he could not say. It was clearly established by the evidence that on Oct. 22, 
in whatever circumstances it was made, there was an agreement between the 
plaintiffs and the defendant that the latter should be relieved from the liability 
which he was under to the plaintiffs in exchange for signing a new promissory 
note for £300, including £100 interest, the whole amount to be repayable by 
sixty instalments of £5 a week. There was then the existing debt owing by 
the defendant to the plaintiffs, who thought it was hopeless to get their money. 
A new bargain was made, and for the old debt and the security for the debt 
there was substituted the promissory note for £300.”’ 


It appears from this that the learned judge found that, before the documents which 
we have to consider were signed, it had been agreed that the defendant was to be 
relieved of the liability which he was under in the existing state of things, and he 
was to sign a promissory note for £300, including £100 interest, the whole amount 
to be repayable by sixty instalments of £5 per week. This arrangement, it seems 
to me, could not be carried out without in some way discharging the old liability. 
A mere renewal or giving further time to meet the old liability would not have met 
the situation. This was the position of the parties when Mr. Scott brought the 
document of Oct. 22 to the defendant for signature. There does not seem to me 
to have been any final agreement before the document was signed as to how the 
relief from the old debt which had been agreed to by the parties should be effected, 
and nothing had happened which would in any way prevent the parties from carry- 
ing out the suggested arrangement in whatever manner they were both prepared 
to agree to. In my view, the document signed by the defendant, which appears 
in the correspondence, is an agreement by him to discharge whatever was due on 
the promissory note of April 25 by his borrowing from the plaintiffs a sum of £200 
and authorising them, instead of physically handing over the money to him, to pay 
themselves the £200. The moneylenders seem to have thought it necessary or 
desirable that they should physically hand over a cheque for £200 to the defendant 
and get it back again, but there is nothing in the agreement to the effect that this 


' should be done, and, in my judgment, it was not essential that the agreement should 


be carried out in that way. If the money to be borrowed was intended to be used 
for the extinction of the debt agreed by the parties at £200, it seems to me unneces- 
sary that the parties should go through the idle form of passing the cheque back- 
wards and forwards. If the contract had provided for the borrowed money to be 


_ paid over to the defendant and then repaid to the plaintiffs, it would, according to 
- the authorities, have been unnecessary to go through the form of handing over the 


money: see Credit Co. v. Pott (2). 

I cite this case for the principle involved in the decision, though the questions 
involved in bills of sale cases are not the same as the questions involved in money- 
lending cases. The question in a bill of sale case is whether a statement that the 


_ money was paid in a bill of sale is a true statement or not, and this is not neces- 
- sarily the same as the question whether the memorandum of contract is a sufficient 


memorandum under s. 6 of the Moneylenders Act, 1927. The principle for which I 
refer to Credit Co. v. Pott (2) is that which is stated in the judgment of Lorp Set- 
porNE, L.C. (6 Q.B.D. at p. 298), where he quotes with approval the following 
statement from Metsu, L.J., in Spargo’s Case (4) (8 Ch. App. at p. 414) : 


“Tt is a general rule of law that in every case, where a transaction resolves 
itself into paying money by A to B, and then handing it back by B to A, if 
the parties meet together and agree to set one demand against the other they 
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need not go through the form and ceremony of handing the money backwards 
and forwards.’’ 


In the later bill of sale cases, like Richardson v. Harris (5), it was held that the 
consideration was not truly stated if only part of it was the set-off of an existing 
debt, and the rest of it was either a settlement of amounts expected to become due 
in the future, or an agreed sum which was not a liquidated debt before the date of 
the bill of sale. In the present case we are not troubled with the question whether 
a statement that the money was paid is a true statement. The amount of the old 
debt was agreed either at the time of or before the signature, at something less than 
what it really was, and it was part of the agreement that the lesser sum of £200 
should be withheld by the lenders as payment for the amount agreed to be due. 

In my judgment, the oral agreement made, as found by the learned judge, that 
the defendant had been relieved from his liability, could not be carried out by a 
renewal of the old debt with a grant of further time to pay it, plus additional 
interest. It could be carried out only by some method whereby the old debt would ~ 
be extinguished and a new one created. The method of doing this was agreed by | 
the defendant with the plaintiffs when he signed the memorandum of Oct. 22. 
There was nothing fraudulent or deceptive about this document, nor was it, # 
in my judgment, a sham. It appears to me to be a truthful record of the 4 
way in which the parties agreed that the old debt, agreed at £200, should be 
extinguished by a fresh borrowing of £200 to be used for the discharge of the © 
old debt, and by terms as to the method of payment of the new obligation ~ 
created by the new loan and the agreement in respect of it. In my judgment, 
the document of Oct. 22 signed by the defendant is a sufficient memorandum 
of a contract for the repayment by the defendant as the borrower of £200 lent to * 
him on Oct. 22, 1930, within the meaning of s. 6. It appears to have been held 
by Cuarues, J., in Dunn Trust, Ltd. v. Teale (1), that unless money was actually 
handed over by the lender to the borrower, it could not be said that any note or 
memorandum was signed before the money was lent. In my judgment, this is 
taking too strict a view of the meaning of s. 6. I think money is lent within the 
meaning of that section if it is applied by the lender to the purposes of the borrower ~ 
in any way which the borrower authorises. 

T think the learned judge was wrong in stopping this case, as he did, on the 
ground of the absence of any memorandum such as is required by s. 6, and that 
there must be an order for a new trial, as there are other defences and a counter- 
claim for relief to be investigated before any judgment can be given either for the 
plaintiffs or for the defendant. 


SLESSER, L.J.—In this action the plaintiff company, a firm of registered 
moneylenders, sued the defendant to recover £204 as money lent and interest 
thereon, in circumstances stated by my Lord, which I do not repeat in detail. 

The claim was against the defendant as maker of a promissory note in favour of 
the plaintiffs, dated Oct. 22, 1930, for £300, repayable by weekly instalments of 
£5 each, with a proviso that, should default be made in the payment of any instal- 
ment, the whole of the balance of the sum advanced and interest should forthwith 
become due and payable. There was default in payment of the first instalment, 
and the £204 claimed represents the amount of principal and interest which there- 
upon became due. On April 25, 1930, the defendant had borrowed £150 from the 
plaintiff company, in respect of which he signed a promissory note for £255 and 
gave six cheques in their favour for £42 10s. each. The third of these cheques was 
dishonoured, and, on Oct. 9, 1930, the plaintiff company wrote to the defendant 
offering a means which it was suggested would help him to pay off his account. 
According to the learned judge, on Oct. 22 it was orally agreed between the plaintiff 
company and the defendant that the latter should be relieved from the liability 
which he was under to the plaintiffs in exchange for signing a new promissory note 


for £300, including £100 interest, the whole amount to be repayable by sixty 
instalments of £5 per week. ; ; ; 
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In my judgment, this agreement of Oct. 22, 1930, was an agreement for a loan 
on new terms, one of which terms was that the defendant should use £200 in 
settlement of his earlier promissory note of April 25, 1930, the remaining £100 
being interest at the rate of 85:2 per cent. per annum. The defendant has pleaded 
as one of his defences s. 6 of the Moneylenders Act, 1927, which requires, inter alia, 
that a note or memorandum in writing shall be signed by the borrower before the 
money is lent or the security given, which note or memorandum shall contain all 
the terms of the contract as set out in sub-s. 2 of that section. If this be not done, 
the contract for the repayment by the borrower is declared to be unenforceable. 
In my view, in this case the plaintiffs exactly complied with the requirements of 
the section. The note or memorandum which was made and signed personally 
by the borrower before the money was lent or the security given exactly sets out all 
the terms of the contract. In particular, it states that the defendant authorised 
and requested the plaintiffs to allocate the whole of the above advance of £200 in 
settlement of his promissory note in their favour dated April 25, 1930. I am unable 
to see in these circumstances how there was a scheme to deceive the court. There 
is evidence to the effect that the moneylenders handed a cheque for £200 to the 
defendant and received it back again. This procedure, though probably unneces- 
sary: see Credit Co. v. Pott (2); was not improper, nor can I see that it was 
calculated to deceive any tribunal which might have to decide whether there was 
a loan or not. In Dunn Trust, Ltd. v. Teale (1) the defendant had borrowed from 
a moneylending company (M. Dunn, Ltd.) £210. M. Dunn, Ltd., went into 
liquidation, and Mr. Teale borrowed £500 from a new firm, under the same manage- 
ment (Dunn Trust, Ltd.), £210 of which was made out to Mr. Teale in a cheque, 
which he handed back in payment of the old debt. The other £290 he kept. Men- 
tion of this liquidation of the old debt did not appear in the memorandum of the 
contract. In so far, in the learned judge's view, as it was a vital part of the con- 
tract of loan that the £210 transaction in payment of the old should take place, 
Cuartes, J., held that the term as to the £210 should have been incorporated in 
the memorandum, which, without it, did not contain all the terms of the contract, 
and so for failure to comply with s. 6 the contract for repayment was unenforceable. 

Section 6 provides that the memorandum must be signed before the money is 
lent. If the terms on which the money is lent are subsequently varied by agree- 
ment between the parties, but there is no further loan, difficulty may arise in that 
the contract containing the variation of the terms cannot be signed before the 
money is lent, as the varied contract was, ex hypothesi, not in existence at that 
time. The method employed in the present case may have been devised as a means 
to overcome this difficulty and to comply with s. 6 of the Act and as a means to 
avoid the failure to incorporate all the terms of the loan which caused Cuartues, J., 
in the case to which I have referred, to hold that the requirements of s. 6 were not 
satisfied. In any event, the memorandum here appears to me to be an accurate 
statement of the agreement between the parties and as such is unimpeachable. 
The learned judge, without hearing that part of the defence and counter-claim which 
dealt with the defendant’s counter-claim to have the transaction re-opened and an 
account taken, and for relief, and with that part of the defence which said that 
the interest was excessive and the transaction harsh and unconscionable, gave 
judgment for the defendant, with costs, on the ground of the plaintiff company’s 
failure to comply with s. 6 as above stated. As this course, in my view, was wrong, 
there must be a new trial in order that the other matters raised in the defence 
may be investigated, and the appeal must be allowed on the terms stated by my 
Lord. 


New trial ordered. 
Solicitors: M. A. Jacobs; Good, Good & Co. 
[Reported by . J. M. Cuariin, Esq., Barrister-at-Law. | 
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INSTITUTION OF CIVIL ENGINEERS v. INLAND REVENUE 
COMMISSIONERS 


[Court or APPEAL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), May 
11, 12, June 8, 1931] 
[Reported [1932] 1 K.B. 149; 100 L.J.K.B. 705; 145 L.T. 553; 
47 T.L.R. 466; 16 Tax Cas. 158] 


Income Tax—Charity—Institution of Civil Engineers—Advancement of mechant- 
cal science—Benefits to members subsidiary and incidental to main purpose 
—Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), 8. 37 (1) (b). 

The Institution of Civil Engineers was founded in 1818 and incorporated by 
royal charter in 1828. The object for which it was founded was ‘“‘the general 
advancement of mechanical science, and more particularly for promoting the 
acquisition of that species of knowledge which constitutes the profession of a 
civil engineer, being the art of directing the great sources of power in nature 
for the use and convenience of man.’’ The charter conferred power on general 
meetings to make byelaws, but declared that “‘no resolution or byelaw shall on 
any account or pretence whatsoever be made by the . . . body politic and 
corporate in opposition to the general scope, true intent, and meaning of this 
our charter... .’’ A supplemental charter dated Feb. 24, 1922, recited that 
“the institution has continuously throughout its existence actively carried out 
the main object of its original charter and fostered and increased the knowledge 
of the art and science of the profession of civil engineering... .’’ The byelaws 
were directed to securing that the members of the institution should possess 
certain qualifications, and designed to fix and maintain a high standard of 
knowledge and experience among all members. The institution conducted 
examinations for persons desiring to be admitted as students or elected as 
members or associate members and provided a library for the use of members, 
associates and students, but did not provide any of the amenities usually 
associated with a club. It awarded prizes, and an outstanding activity was the 
publication of papers, lectures and abstracts intended for the dissemination of 
knowledge of special value to those engaged in civil engineering. Members 
had the right to take and use the title of member of the Chartered Institution 
of Civil Engineers. The byelaws laid down rules of professional conduct, and 
provided for the payment of subscriptions by members. Membership of the 
institution carried prestige, but was not necessary to enable a person to practise 
as a civil engineer. The institution claimed exemption from income tax under 
the Income Tax Act, 1918, s. 387 (1) (b). 

Held: the institution was entitled to exemption because it was established for 
charitable purposes only within s. 387 (1) (b), the benefits to members being 
subsidiary and incidental to the main purpose, and not constituting a collateral 
purpose of the institution. 

I.R. Comrs. v. Forrest (1) (1890), 15 A.C. 334, applied. 


Notes. The Income Tax Act, 1918, s. 87 (1) (b), was replaced by the Income 
Tax Act, 1952, s. 447 (1) (b). 

Applied: Royal College of Nursing v. St. Marylebone Corpn., [1958] 1 All E.R. 
129; Institute of Fuel v. Morley, [1955] 3 All E.R. 843. Considered: Honourable 
Company of Master Mariners v. I.R. Comrs. (1932), 17 Tax Cas. 298. Explained: 
British Launderers Research Association v. Central Middlesex Assessment Com- 
mittee and Hendon Rating Authority, [1949] 1 All E.R. 21. Considered : Institute 
of Fuel v. Morley, [1955] 1 All E.R. 161. Referred to: Battersea Metropolitan 
Borough v. British Iron and Steel Research Association, [1949] 1 K.B. 434; Re 
Pies ce cies Trusts, National Provincial Bank, Ltd. v. Middlesex Hospital 

-R. 466; Royal Colle 1 1 inet 
hanks Thame en Acie of Surgeons of England v. National Provincial 
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As to exemption from tax of a body established for charitable purposes only, see 
20 Haspury’s Laws (8rd Edn.) 605-607, paras. 1181, 1182; and for cases on the 
subject see 28 Digest 82-84, 469-483. 

Cases referred to: 

(1) Re Duty on Estate of Civil Engineers Institution (1887), 19 Q.B.D. 610; 56 
L.J.Q.B. 576; 36 W.R. 528; reversed (1888), 20 Q.B.D. 621; 57 L.J.Q.B. 
353; 599 L.T. 282; 52 J.P. 549; 86 W.R. 598, C.A.; affirmed sub nom. 
I.R. Comrs. v. Forrest (1890), 15 App. Cas. 884; 60 L.J.Q.B. 281; 63 L.T. 
36; 54 J.P. 772; 39 W.R. 33; 6 T.L.R. 456; 8 Tax Cas. 117, H.L.; 38 Digest 
496, 503. 

(2) R. v. Income Tax Special Comrs., Ex parte Headmasters’ Conference. Ex 
parte Incorporated Association of Preparatory Schools (1925), 41 T.L.R. 
651; 69 Sol. Jo. 780; 10 Tax Cas. 78, D.C.; 28 Digest 83, 471. 

(3) General Medical Council v. I.R. Comrs., English Branch Council of the 
General Medical Council v. I.R. Comrs. (1928), 97 L.J.K.B. 578; 139 L.T. 
225; 44 T.L.R. 489; 13 Tax Cas. 819, C.A.; Digest Supp. 

(4) Geologists’ Association v. I.R. Comrs. (1928), 14 Tax Cas. 271, C.A.; Digest 
Supp. 

(5) General Nursing Council for Scotland v. I.R. Comrs., 1929 S.C. 664; 14 
Tax Cas. 645; Digest Supp. 

(6) Beaumont v. Oliveira (1869), 4 Ch. App. 809; 88 L.J.Ch. 239; 20 L.T. 53; 
33 J.P. 391; 17 W.R. 269, L.JJ.; 8 Digest (Repl.) 346, 272. 

(7) R. v. Institution of Civil Engineers (1879), 5 Q.B.D. 48; 49 L.J.M.C. 34; 42 
L.T. 145; 44 J.P. 265; 28 W.R. 253, D.C.; 38 Digest 497, 508. 

(8) Royal College of Music v. Westminster Vestry, [1898] 1 Q.B. 304; 67 
L.J.Q.B. 80; 77 L.T. 627; 62 J.P. 53; 14 T.L.R. 136, D.C.; affirmed, [1898] 
1 Q.B. 809; 67 L.J.Q.B. 540; 78 L.T. 441; 62 J.P. 357; 14 T.L.B. 351, 
C.A.; 88 Digest 499, 540. 

(9) Re Royal College of Surgeons of England, [1899] 1 Q.B. 871; 68 L.J.Q.B. 
613; 80 L.T. 611; 47 W.R. 452; 15 T.L.R. 317; 43 Sol. Jo. 416; sub nom. 
Royal College of Surgeons of England v. I.R. Comrs., 4 Tax Cas. 344, C.A.; 
39 Digest 299, 781. 

(10) Art Union of London v. Overseers of Savoy, [1894] 2 Q.B. 609; 63 L.J.M.C. 
253; 71 L.T. 40; 59 J.P. 20; 42 W.R. 690; 10 T.L.R. 576; reversed, [1896] 
A.C. 296; 65 L.J.M.C. 161; 74 L.T. 497; 60 J.P. 660; 45 W.R. 34; 12 
T.L.R. 877, H.L.; 38 Digest 498, 525. 

Appeal by the taxpayer, the Institution of Civil Engineers, from an order of 
Row.att, J., made on a Case stated under the Finance Act, 1925, s. 19, and the 
Income Tax Act, 1918, s. 149, by the Commissioners for the Special Purposes of 
the Income Tax Acts for the opinion of the King’s Bench Division of the High 
Court of Justice. 

At a meeting of the Commissioners for the Special Purposes of the Income Tax 
Acts held on March 19, 1930, the Institution of Civil Engineers (hereinafter called 
“the institution’), being aggrieved by a decision of the Commissioners of Inland 
Revenue on a claim made by the institution for exemption from Income Tax under 
the provisions of s. 37 (1) (b) of the Income Tax Act, 1918, for the years ending 
April 5, 1927, 1928 and 1929, applied to have its claim for exemption heard and 
determined by the Special Commissioners. 

The institution was founded in 1818 and was incorporated by Royal Charter dated 
June 3, 1828. The object for which the institution was founded was 

“the general advancement of mechanical science, and more particularly for 

promoting the acquisition of that species of knowledge which constitutes the 

profession of a civil engineer, being the art of directing the great sources of 
power in nature for the use and convenience of man.”’ 
By a supplemental charter dated Aug. 3, 1887, the institution’s powers of pur- 
chasing and holding lands, tenements and hereditaments were extended. By a 
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al charter dated March 20, 1896, the institution was empowered to pass 
d enlarging the composition of the council of the institution and 
the method of recording the votes of the members of the institution at elections to 
the said council. By a supplemental charter dated Feb. 24, 1922, a member and 
an associate member of the institution was empowered to take and use the name, 
title of, or describe himself as a Member or an Associate Member (as the case might 
be) of the Chartered Institution of Civil Engineers. An alteration was made in the 
method of voting at special general meetings of the institution, and provision made 
for voting by all corporate members on proposals for alteration of byelaws or 
regulations. 

The object of the institution as defined by s. I of the byelaws was the advance- 
ment of mechanical science and more particularly for promoting the acquisition of 
that species of knowledge which constitutes the profession of a civil engineer. 

The institution consisted of members, associate members, associates entitled to 
the privileges of corporate membership, and honorary members. It also had 
attached to it associates not entitled to the privileges of corporate membership and 
students not entitled to such privileges. 


supplement 
byelaws altering an 


Section IV of the byelaws laid down certain rules as to professional conduct to — 
be observed by all corporate members of the institution. The direction and 4 
management of the concerns of the institution were vested in the council. The © 


regulations as to the constitution of and election to the council were set out in 
s. VIII of the byelaws. 

The annual subscription, transfer and entrance fees and life composition fee 
payable by members, associate members and associates and the annual subscription 
payable by students were at rates fixed by the council from time to time. The 
rates at present in force were set out on a printed leaflet attached to s. VII of the 
byelaws. 

Examinations were held for persons desirous of being admitted as students or 
elected as members or associate members, and the council were empowered to 
frame regulations for such examinations. No certificates were granted in respect 
of passes in these examinations, the results being merely recorded in connection 
with the applications for membership or studentship. 

The institution awarded a number of medals, premiums, prizes and scholarships 
for which persons who were not members of the institution were eligible to compete 
equally with members except in certain cases in which the award was provided out 
of trust funds under conditions laid down by the testator or donor expressly limiting 
eligibility to members or students of the institution. The institution also awarded 
one examination prize out of a trust fund; eligibility for this prize was not confined 
to candidates who belonged to the institution. Scholarships were also awarded for 
educational purposes out of trust funds bequeathed or given to the institution. 
Eligibility for these scholarships was, in some cases, confined to students of the 
institution or the children of members by the terms of the bequest or gift. 

The property and effects of the institution were vested in the corporate members 
for the time being for the use of the body politic and corporate solely in furtherance 
of the public and scientific objects contemplated in the charters. The institution 
possessed and maintained a valuable library, which (subject to such variations as 
the council may direct) was open daily for the use of all members, associates, and 
students of the institution. The library contained many plans of important public 
works as well as scientific books and publications and was of great advantage to 
consulting engineers and others using it. Though under the byelaws the library 
was open to members only, members of the public, that is to say persons who were 
not members of the institution, were permitted to use the library free of charge 
and considerable use was made of this privilege. The council had power to grant 
the use of the rooms of the institution to any society for purposes analogous to 
those of the institution and to any persons who might be desirous of having leeturtll 
delivered on subjects connected with the objects of the institution, . 
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The session of the institution commenced annually in November and continued 
until the end of the following April. 

The meetings of the institution were as follows : 

(a) The annual general meeting, at which the annual report of the council together 
with the annual statement of accounts was presented and considered, and the 
council and auditors of the institution for the ensuing year were elected. (b) 
Ordinary meetings which were held once a fortnight during the session or more 
often if found necessary. At these meetings communications on engineering and 
scientific subjects were read and discussed. (c) Special general meetings of cor- 
porate members only for the purpose of making, altering and establishing byelaws 
or for any other special business. The council had power to arrange for supplemen- 
tary meetings for the discussion of engineering subjects. 

fivery corporate member of the institution had the privilege of introducing at 
every ordinary meeting one stranger. The public at large was not admitted, but 
in practice strangers who were particularly interested in any subject which was to 
be discussed were admitted on request. Members of the public availed themselves 
of this privilege. Invitations to attend ordinary meetings were sent out to other 
societies and papers were accepted for discussion from members of other societies 
and persons who were not members of the institution and such of these papers as 
were of merit were published by the institution and sent out to members of other 
societies. 

The following publications were produced by the institution : 

(a) Minutes of proceedings, in which were published papers read at meetings and 
the discussions thereon. The bound volumes of these proceedings could not be® 
purchased by the public. (b) Selected engineering papers, being those original 
papers not deemed to be suitable for discussion which were ordered by the council 
to be published. (c) Reports of lectures. Up to 1889 the institution had published 
thirty lectures. Since 1889 they had published seventy-three. (d) Engineering 
abstracts, from the current periodical literature of engineering and applied science 
published outside the United Kingdom. (e) Reports of engineering conferences. 
(f) Reports on the education and training of engineers. 

All the foregoing publications with the exception of bound volumes of the minutes 
of proceedings could be obtained by members of the public at large, in many cases 
gratis, in other cases at stated prices, in no case at a profit. Any individual paper 
contained in the bound volumes of the minutes of proceedings could be obtained by 
members of the public gratis. 

The minutes of proceedings of the institution were supplied free of charge to all 
corporate members of the institution paying the full annual subscription. Presen- 
tation copies of the minutes of proceedings and selected engineering papers were 
supplied gratis to many societies, universities and libraries both in the United King- 
dom and abroad. In some cases such societies, universities and libraries supply to 
the institution gratis copies of their transactions. The engineering abstracts were 
available to members of the public at less than cost price. Since the institution 
was established upwards of £400,000 had been spent by the institution on its 
publications. 

The institution had been and was consulted by various government departments 
and public bodies on matters relating to engineering and had constant y been asked 
by such departments and bodies to nominate members to sit on committees. Tt 
was consulted by (among others) the committee for the preservation of St. Paul’s 
Cathedral. Members of the institution had sat without reward on a number of 
public committees on engineering subjects. ' bot 5 i 

A committee of the institution dealing with ‘‘the deterioration of structures 
exposed to sea water’’ received financial aid from the government, and ie hte 
only instance in which financial serve ann has been received by the institution 

f the actual out-of-pocket expenses. 
Sipe papal the president of the institution, gave evidence before the 
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commissioners and, in addition to proving many of the facts hereinbefore set forth, 
stated : 

(a) Membership of the institution was not necessary to enable a person to practise 
as a civil engineer. Many eminent civil engineers were not members of the institu- 
tion. For example, among those holding higher positions in the technical engineer- 
ing departments of the four railway groups about two-thirds only were members. 
He did not think that other things being equal a man who was a member of the 
institution would have a professional advantage over a man who was not. He gave 
as instances in which the post of chief engineer had been filled by appointment of 
a man who was not a member of the institution, one of the ministries and three 
cities in Great Britain. 

(b) Membership of the institution carried a certain amount of prestige, but he 
did not consider it had helped him professionally. 

(c) He agreed that the expectation of professional advantage was one of the 
reasons which prompted him to join and would probably be one reason why others 
joined the institution. 

(d) The institution did not arbitrate on disputes between members. 

(e) The president of the institution in his personal capacity sometimes nominated, 
on request, engineers for some public work. Such requests had been received from J 
(among others) the India Office, the Admiralty, the War Office, the Ministry of 
Transport, Oxford University, National Physical Laboratory, and the Ministry of 
Agriculture and Fisheries. The individual nominated was not always a member 
of the institution. 

(f) In 1912 it sent a letter to the Prime Minister of the day calling attention to 
the need of employing competent engineers for public works. The said letter was } 
seb out at pages 16-22 of the printed report of the council of the institution, 
session 1912-13. 

(g) The membership of the institution numbered about 10,000 persons. 

A benevolent fund for the benefit of members and their families was established 
in 1864 by individual members of the institution. 

It was contended on behalf of the institution that: (a) the institution was a body ] 
of persons established for charitable purposes only; (b) its income was applicable to 
and was applied to charitable purposes only; (c) it was entitled to the exemption 
claimed. 

It was contended on behalf of the Inland Revenue Commissioners (inter alia): 
(a) That while the work of advancing mechanical science which the institution per- 
formed was a charitable purpose, it was not the only object which the institution ( 
pursued. (b) That a substantial object of the institution was the benefit of its 
members by way of professional advantage. (c) That the institution was not, 
therefore, established for charitable purposes only, and accordingly was not entitled 
to the exemption conferred by s. 37 (1) (b), Income Tax Act, 1918. 

Having considered the arguments and evidence adduced before the commissioners, 
they decided as follows: 

‘Though we are satisfied that the main object of the institution is the general 
advancement of mechanical science, we find that a substantial part of its object is 
to benefit the members of the institution. In the face (for example) of the Sup- 
plemental Charter of Feb. 24, 1922, and the Report of the Council for the year 
1926-27 (see para. 2 on p. 845), we cannot treat the benefit of members as @ 
negligible object of the institution nor can we regard the benefits conferred upon ] 
members as merely incidental to the main purpose of the institution. The appeal 
therefore fails.”’ 

The institution immediately on the determination of the appeal declared to the 
commissioners its dissatisfaction therewith as being erroneous in point of law, and 
in due course required them to state a Case for the opinion of the High Court 
pursuant to the Finance Act, 1925, s. 19, and the Income Tax Act, 1918, s. 149. 
Rowtar, J., dismissed the appeal, holding that the institution was not established 
for charitable purposes only. The institution appealed to the Court of Appeal. 
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A A.M. Latter, K.C., and Cyril King for the institution. 


The Solicitor-General (Sir Stafford Cripps, K.C.) and Reginald Hills for the 
Crown. 


Cur. adv. vult. 
June 8. The following judgments were read. 


LORD HANWORTH, M.R.—The Institution of Civil Engineers was founded in 


1818 and was incorporated by royal charter dated June 3, 1828. The object for 
which it was founded was 


“the general advancement of mechanical science, and more particularly for 

promoting the acquisition of that species of knowledge which constitutes the 

profession of a civil engineer, being the art of directing the great sources of 
C power in nature for the use and convenience of man.”’ 


The charter conferred the power on general meetings of the institution of making 
and establishing 


“such byelaws as they shall deem to be useful and necessary for the regulation 
of the said body politic and corporate, for the admission of members, for the 

D management of the estates, goods, and business of the said body politic and 
corporate, and for fixing and determining the manner of electing the president, 
vice-presidents and other members of the council,”’ 


and other details of administration. It was also declared that 


“no resolution or byelaw shall on any account or pretence whatsoever be made 
by the said body politic and corporate in opposition to the general scope, true 
E intent, and meaning of this our charter or the laws or statutes of our realm.”’ 


Supplemental charters were granted on Aug. 3, 1887, and on March 20, 1896, 
respectively, to extend the powers of the institution in purchasing and holding 
lands, and for enlarging the composition of the council and the method of recording 
the votes of members at elections to the council. By another supplemental charter, 
dated Feb. 24, 1922, a member and an associate member of the institution was 
empowered to take and use the name, title of, or describe himself as a Member or 
an Associate Member—as the case might be—of the Chartered Institution of Civil 
Engineers; an alteration was made in the method of voting at special general meet- 
ings of the institution, and provision was made for voting by voting papers, and 
not personally, by all corporate members, on proposals for. alteration of byelaws 
or regulations. This charter recited that 


“the institution has continuously throughout its existence actively carried out 
the main object of its original charter and fostered and increased the knowledge 
of the art and science of the profession of civil engineering, and has in various 
ways set out in the petition taken all possible steps to secure that persons 
before being admitted as corporate members of the institution shall possess 

FY «such knowledge as should be possessed by a competent civil engineer and 
should be of good reputation.”’ 

The charter also recites that, notwithstanding that the institution is one of the 
oldest chartered professional bodies and is the representative body of civil engineers 
in Great Britain, there is nothing to prevent any person who chooses so to do from 
ealling himself a civil engineer. Then in the operative part of the charter the right 

J to take and use the title of Member of the Institution of Civil Engineers or Associate 
Member of the Institution of Civil Engineers is conferred. 

The byelaws are directed to securing that the members of the institution, whether 
full members, associate members or associates entitled to the privileges of corporate 
membership, shall possess certain qualifications. Candidates for election into the 
class of associate members are to possess the stipulated qualifications and to have 
passed certain examinations. In short, these byelaws and regulations are designed 
to fix and maintain a high standard of knowledge and experience among all the 
members. 
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The institution provides a library for the use of members, but does not provide r 
what may be termed club amenities. It awards a number of prizes, some of which 
are provided out of its own funds, and many out of trust funds which have been 
assigned to it for administration. An outstanding activity of the institution is the © 
publication of papers, lectures, transactions, abstracts, and the like, all intended for 
the dissemination of knowledge of special value to those who are engaged in civil 
engineering. On this head the institution has since it was established spent up- PB 
wards of £400,000. a 

The full story and activities of the institution are set out in the Case and it is 
unnecessary to repeat them in this judgment. The institution claims that it is a 
body of persons established ‘‘for charitable purposes only,’’ and as such entitled to 
the exemption from income tax allowed under s. 387 (1) (b) of the Income Tax Act, 
1918. The Crown admitted that the work of advancing mechanical science which € 
the institution performed was a charitable purpose within the above section; but 
they claim that that was not the only object or purpose which the institution 
pursued—that a substantial object of the institution was the benefit of its members 
by way of professional advantage, and, therefore, that it fails to satisfy the con- 
ditions laid down in s. 87. 

The commissioners were satisfied that the main object of the institution is the | 
general advancement of mechanical science, but found that a substantial part of its 
object is to benefit the members of the institution. They held that the benefit of 
members could not be treated as a negligible object of the institution and that the 
benefits conferred on members were not merely incidental to the main purpose of 
the institution. They therefore rejected the claim of the institution. Row1artt, J., 
on appeal confirmed this decision and hence the appeal to this court. 

Row tatt, J., decided that the present case falls into line with R. v. Income Tax 
Special Comrs., Ex parte Headmasters’ Conference. Same v. Same, Ex parte 
Incorporated Association of Preparatory Schools (2); General Medical Council v. 
I.R. Comrs., English Branch Council of the General Medical Council v. I.R. Comrs. 
(3); Geologists’ Association v. I.R. Comrs. (4); General Nursing Council for Scot- 
land v. I.R. Comrs. (5), in which the claimants were held not entitled to the I 
immunity because their objects were not ‘‘only’’ those that are comprised by the 
word ‘‘charitable.’’ There was in each case some other purpose personal and 
advantageous to the members. 

As Rowrart, J., has said, there may be a charitable institution for the relief of 
sickness, and incidental advantages can be gained by a subscriber to the funds, 
without the institution losing its character; but if there is an object, e.g., the ¢ 
promotion of the profession in addition to the promotion of science that is collateral 
and not merely incidental, the result is that the institution cannot be described as 
established for charitable purposes only. 

I confess that I have a difficulty in attaching the same weight as was given to 
it by the commissioners and the learned judge, to the fact that members of the 
institution can attach letters as suffixes to their names. The requirements of the F 
institution whereby its members have to possess an adequate qualification does not 
appear to me to connote an advantage, amounting to a collateral purpose in the 
sense above, to the institution. That its members should bring a certain knowledge 
and capacity for learning to the institution seems only to confirm its purpose of the 
general advancement of mechanical science and knowledge. Whether the members 
are to be easily distinguished by letters attached to their names, or are generally I 
held in estimation by belonging to the society, seems a matter of small moment 
to the present decision. It is not unknown that belonging to one or another college 
in our ancient universities carries with it a distinction; and a suffix after the name 
only serves to identify the qualification thus possessed with less effort to an 
inquirer. 

The commissioners attach importance to a statement made in the report of the 
council for the year 1926-27 relating to the fact that the protection of the interests 
of members is engaging the council’s earnest attention. In its context this seems 


D 
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to relate to endeavours to prevent ‘‘any impairment of the liberty of professional 
practice now enjoyed by members, or of the standing which their qualifications 
attested by the institution give them’’; and to this a note that the members ought 
to help themselves, seems to prevent the inference that the institution is acting as 
a trade union on behalf of its members, and not rather with a view to the preserva- 
tion of the position held by members. 

It must be remembered that they were entrusted from the first with carrying out 
the main object of the institution. There is no doubt that full publicity is given to 
the researches and information made and obtained by the members. This is a not 
unimportant feature: see Beaumont v. Oliveira (6); and no profit is distributed to 
the members. 

The question of law that arises on these matters of fact is this—do these other 
activities represent a collateral or independent purpose, or are they subsidiary and 
incidental to the main object for which the institution was started and incorporated ? 
Before answering these questions it is important to recall that this institution has 
figured in several proceedings in the law courts, and in cases which have been 
reported in the books, where a number of expressions are recorded that fell from 
eminent judges on the purpose and work of the society. 

In the first, R. v. Institution of Civil Engineers (7), it was held 


“not to be released from paying its rates under the Act which gave exemption 
to land and buildings belonging to any society instituted for the purpose of 
science exclusively.”’ 


That decision, however, appears not to be consistent on this point with I.R. Comrs. 
v. Forrest (1). Two conditions had to be fulfilled in order to obtain exemption from 
the rates. The institution failed in the condition which required it to be supported 
“‘wholly or in part by annual voluntary contributions’’ and the other feature which 
thus was not essential, appears to conflict with the views expressed by Lorp Warson 
and Lorp MacnaGuTeNn in Forrest’s Case (1) (15 App. Cas. at pp. 348, 353), and 
see per Hawkins, J., in Royal College of Music v. Westminster Vestry (8) ({1898] 
1 Q.B. at p. 313), where he holds the decision as to the rates to be overruled. 

In 1887 the question arose whether the institution was liable to the duty imposed 
on the annual value, income or profits of property belonging to a body corporate 
under the Customs and Inland Revenue Act, 1885, s. 2, which contained an exemp- 
tion in favour of 


‘‘property appropriated and applied for any charitable purpose, or for the pro- 
motion of education, literature, science or the fine arts.”’ 


In Re Duty on Estate of Civil Engineers Institution (1) it was held that the appel- 
lants did not come within the exemption. This decision was reversed by a majority 
of the Court of Appeal, and this latter decision was affirmed by a majority of the 
House of Lords. Lorp Hauszury in a dissenting speech disclaimed that any im- 
portance attached to the adverb ‘‘exclusively.’’ If the property was in fact appro- 
priated and applied to science, it was so, and the adverb could not alter or attach 
a different measure to that fact. Lorp Warson (15 App. Cas. at p. 349) seems to 
accept the principle that, if not exclusively, yet certainly in the main, and as its 
chief object, the income is devoted to science, the exemption in the case before 
him could be held to have been deserved. He says (15 App. Cas. at p. 350): 


“The mere fact that membership is confined to those who are actively engaged, 
and have attained some degree of eminence, in the profession, does not militate 
against the object of the institution being the advancement of engineering 
science; because they are really the only persons possessing the knowledge and 
practical experience requisite for the efficient promotion of that object. bei 
bership is not required for admission to the profession of a civil engineer ; it 
confers no rights or privileges in the practice of that profession, over which the 
institution neither has, nor professes to have any power of control... . The 
discussion of mechanical and engineering problems, by the members of the 
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institution, cannot fail to elicit information and speculation of value to the 
profession at large, and of advantage to all interested in the various depart- 
ments of the science, for whose use everything read or spoken by members is 
recorded in the printed minutes, and constitutes a substantial addition to the 
sum of human knowledge. It occurs to me that, if anyone were asked to say 
what would be a more efficient method of promoting engineering science than 
that which the institution has adopted, he would have difficulty in making a BB 
satisfactory reply.” 


Lorp Macnacuren propounds the question which has to be answered in this case. 
He says (15 App. Cas. at p. 354): 


“Tg the property of the Institution of Civil Engineers legally appropriated and 
applied for the promotion of the science of civil engineering, or is it legally Q 
appropriated and applied for the benefit of civil engineers in order to enable 
them to practise their profession to greater advantage?’ 


And he sums up the position as follows (15 App. Cas. at p. 356): 


“T cannot conceive in what better way the promotion of mechanical science, 

and in particular of those branches of mechanical science which lie within the [| 
province of civil engineering, could be effected. I cannot doubt that by means 

of the discussions on the papers read at the ordinary meetings of the society 
much new light has been thrown on scientific questions, and much knowledge, 
which would otherwise have perished, has been preserved. I see no trace of a 
selfish or illiberal spirit in the proceedings of the society, nor do I find any- 
thing to lead me to suppose that its property and income are applied otherwise fk 
than bona fide for the promotion of science. The action of the society may 
incidentally benefit the profession to which its members belong—I have no 
doubt that is so—but I agree with the Master of the Rolls in thinking that 


‘that which this society does is something higher and larger than the mere 


eer J 


education of students and others for the profession of civil engineer. k 


It is argued that the charter of 1922 and the statement in the report of 1926-7 
serve to cancel these opinions and to prove that now there is a collateral purpose 
carried on by the institution. I cannot think so. Such a view seems to ignore the 
broad lines indicated in the two speeches quoted above in which incidental advan- 
tages to members are not overlooked, but which nevertheless indicate the true 
character attaching to the institution. This view appears to have commended G 
itself to Romer, L.J., in Re Royal College of Surgeons of England (9) ([1899] 1 
Q.B. at p. 883). He speaks of the institution as having only one main object and 
purpose. 

I.R. Comrs. v. Forrest (1) has received further interpretation. In Art Union of 
London v. Overseers of Savoy (10) A. L. Suir, L.J., quotes a passage from the 


speech of Lorp Warson (15 App. Cas. at p. 334) and comments ([1894] 2 Q.B. at FE 
p- 627): 


“I understand by this that, if the other object be an object distinct from and 

not connected with the fine arts, then the society, even though that object be 
altogether subsidiary, has not as its exclusive object the promotion of the fine 
arts but, if the other object be only a means to one end, i.e., as in this case... 
then the society has a sole and exclusive object, and not another object sub- I 
sidiary thereto.”’ 


A. L. Sura, L.J., differed from the majority of the court in the Court of Appeal, 
but in the House of Lords his view was upheld (Overseers of Savoy v. Art Union 
of London (10)). Lorp Macnacuren points out ([1896] A.C. at p. 813) that where 
a society is incorporated and its purpose defined by charter or statute, it is not 
right to confuse the purpose of the society with the object of individual members 
in joining it. And Lorp Ssanp affirms the same distinction. Finally, Lorp 
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MacnaGHTen in Forrest’s Case (1) does not overlook the advantages that may enure 
to the members of the institution. His words are (15 App. Cas. at p. 354): 
“It cannot I think be doubted that the institution has raised the standard of 
the profession, and that to a civil engineer it is of advantage and probably of 
pecuniary advantage to be a member. But is that result the purpose of the 
society, or is it an incidental, though an important and perhaps a necessary 


consequence of the way in which the institution does its work in the pursuit 
of science?”’ 


After these careful criticisms and incisive analyses of the object and purpose of the 
institution and the effect of membership on engineers who belong to it, the House 
of Lords held that it was exempt as being carried on for the promotion of engineer- 
ing science, and not for the promotion of the professional interest or advantage of 
the members. 

In my judgment this court cannot overlook, but must give effect to the opinion 
of the House of Lords; expressed, it is true, in relation to another statute, but 
based on reasoning which applies to the present case: and must hold that the insti- 
tution comes within the exemption allowed under the Income Tax Act, 1918, 
s. 37 (1) (b). 

The appeal must be allowed with costs here and below, and the assessments 
discharged. 


LAWRENCE, L.J.—The question in this case is whether the Institution of Civil 
Engineers is a body of persons established for charitable purposes only and there- 
fore exempt from income tax under the Income Tax Act, 1918, s. 87 (1) (b). 

The answer to this question depends on whether the institution is established 
solely for the advancement of the science of civil engineering (an admittedly 
charitable purpose), or whether one of the purposes for which it is established is to 
benefit civil engineers in order to enable them to practise their profession to greater 
advantage. It is unnecessary to recapitulate the circumstances under which the 
institution was established or to state the nature of its activities, as these are fully 

set forth in the Case and summarised in the judgment delivered by the Master of 
the Rolls. 

The question to be determined is by no means easy, and is one on which different 
minds may well take different views, but the reasoning of Lorp MacnaGuten in 
I.R. Comrs. v. Forrest (1) (although that case was concerned with the interpretation 
of an enactment which differs in language from the relevant enactment in the 
present case) has led me to the conclusion that this appeal ought to be allowed. 
Previously to the decision in Forrest's Case (1) the purpose for which the institution 
was established had come under consideration in R. v. Institution of Civil Engineers 
(7). In that case the Divisional Court held that the institution was not a society 
established for the purpose of science exclusively within s. 1 of the Scientific 
Societies Act, 1843. Under that Act, a society, in order to obtain immunity from 
parochial rates, had to comply with two conditions: first, the society had to be 
instituted exclusively for the purposes of science, literature, or the fine arts; and, 
secondly, it had to be supported in whole or part by annual voluntary contributions. 
The case came before the Divisional Court on a Case stated by the Middlesex 
Quarter Sessions. According to the report no reference was made either in the 
Case or by counsel, or by the court in the second condition. This may have been 
due to the fact that at that date certain cases had determined that the annual sub- 
scriptions of the members of such a society were voluntary contributions within 
the meaning of the Act. Whatever may have been the reason, however, the case 
was decided solely on the ground that the primary purpose for which the society 
was established was not the promotion of the science of engineering generally but 
the edification and instruction of its members with the view to enabling them the 
better to practise their profession as civil engineers and consequently that the 
institution was not established exclusively for the purpose of science. It is im- 
portant to observe that although the Act of 1843 contains the word ‘‘exclusively,”’ 
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the Divisional Court considered that the point which it had to decide was sub- 
stantially the same as the point which Lorp MacnacHTEN considered to be decisive 
in Forrest's Case (1). ; 
In the case before the Divisional Court, R. v. Institution of Civil Engineers (7), 
Firtp, J., puts the point as follows (5 Q.B.D. at p. 52): 
“Tf the advancement and acquisition of science taken generally is the main and : 
substantial object of the association, then the necessary concomitant of advan. B 
tage and enjoyment to the individual does not destroy the exemption. And, 
in like manner, if the primary and substantial purpose of the institution is the 
advantage and gain of a particular body of professional men exercising a pro- 
fessional art by which to earn their livelihood, the fact that those objects are 
gained by the discussion and promotion of such science as if applied to their art 
will advance their individual and professional interests will not protect the C 
society from taxation.”’ 


In Forrest’s Case (1) Lorp Macnacuten states the point which the House of Lords 
had to decide as follows (15 App. Cas. at p. 354): 


“Is the property of the Institution of Civil Engineers legally appropriated and 
applied for the promotion of the science of civil engineering, or is it legally D 
appropriated and applied for the benefit of civil engineers in order to enable 
them to practise their profession to greater advantage ?”’ 


In my opinion the answer given by the Divisional Court to the question propounded 
by Fretp, J., is inconsistent with the answer given by the majority in the House 
of Lords to the question propounded. by Lorp Macnacuten in Forrest’s Case (1). 
The fact that Lorp Macnacuren, although disagreeing with the reasoning on which 
the conclusions reached by the Divisional Court was based, yet agreed in the con- 
clusion itself, may perhaps be explained on the ground that in his opinion the 
institution was not wholly or partly supported by annual voluntary contributions. 
Lorp Watson was plainly not satisfied with the view taken by the courts that the 
annual subscriptions of the members were voluntary contributions within the mean- 
ing of the Act of 1843 (15 App. Cas. at p. 348). This point was eventually set at Ff 
rest by the decision of the House of Lords in Overseers of Savoy v. Art Union of 
London (10). Lorp Haussury, in his dissenting judgment in Forrest’s Case (1), 


when comparing the Act of 1843 with the Act of 1885, said of the latter Act (15 
App. Cas. at p. 340): 


“The omission of the word ‘exclusively’ means nothing, since its existence or 


non-existence could add nothing to the true construction of the words that 
are there.’’ 


It is evident from the way in which Fretp, J., framed the question which he had 
to decide in the Divisional Court that he was of the same opinion as Lorp Hauspury 
as to the weight to be attached to the word ‘“‘exclusively.’’ On the other hand, both 
Lorp Watson and Lorp Macnacuten lay emphasis on the difference of language 
between the two enactments. In this connection it is useful to refer to what Lorp H 
MacnAGuTeEN subsequently said in the Art Union of London Case (10) (which was 
concerned with the interpretation of the Act of 1843 ([1896] A.C. at p. 318): 


“Tt has been held in several cases that where a contributor derives personal 
advantage from being a member of a society, the society, though formed for 
one of the purposes favoured by the Act, cannot be considered as formed for I 
that purpose ‘exclusively.’ This mode of construction may be admissible when 
the society is not incorporated, and its purpose is not defined by charter or 
statute. When, however, that is the case, it seems to confuse the purpose of 
the society with the object of individual members in joining it.”’ 

Hawkins, J., in his judgment in Royal College of Music v. Westminster Vestry 
(8), affirmed by the Court of Appeal, came to the conclusion that the effect of the 
judgment of the House of Lords in Forrest’s Case (1) was virtually to overrule the case 
of R. v. Institution of Civil Engineers (7). Having regard to the fact that the 
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decision in the latter case was based entirely on the ground that the promotion of 
science was not the primary purpose for which the institution was established, I 
think that Hawxms, J., was clearly right in his conclusion. 

The main contention on behalf of the Crown in the present case is that one of 
the purposes for which the society was established was to benefit civil engineers in 
_their profession, and that, therefore, the institution was not established ie charit- 
‘able purposes only. The answer to this contention is, I think, to be found in the 
following passages of Lorp Macnacuten’s judgment in Forrest’s Case (y(t 
App. Cas. at p. 354): 


“Tt cannot, I think, be doubted that the institution has raised the standard 
of the profession and that to a civil engineer it is of advantage and probably of 
pecuniary advantage to be a member. But is that result the purpose of the 
society, or is it an incidental, though an important and perhaps necessary 


consequence of the way which the institution does its work in the pursuit of 
science ?”’ 


and the answer to this question is summed up by Lorp Macnaacurten as follows 
(15 App. Cas. at p. 356): 


“The action of the society may incidentally benefit the profession to which its 
members belong—I have no doubt that is so—but I agree with the Master of 
the Rolls in thinking that 


‘that which this society does is something higher and larger than the mere 
education of students and others for the profession of civil engineers.’ ”’ 


In view of the contention that the institution is not established for the promotion 
of science only because under the supplemental charter of 1922 a civil engineer is 
entitled to advertise the fact that he is a member of the institution by placing the 
initials M.I.C.E. after his name or otherwise, the following passage in the judg- 
- ment of Fry, L.J., in Forrest’s Case (1) (sub nom. Re Duty on Estate of Civil 
Engineers Institution, 20 Q.B.D. at p. 631) is peculiarly apposite : 


“Tt has been pressed upon us that the membership of this society is of 
pecuniary value to engineers, and I have no doubt that that is the case; but 
the observation does not appear to go far. It is obvious that membership in 
many bodies formed for the cultivation of science is of pecuniary value to 
certain classes of persons. A fellowship in the Royal Society is undoubtedly 
of pecuniary value to medical men, to engineers, chemists and others; never- 
theless it is plain that the object of that society is the promotion of science.”’ 


Bearing in mind that the original charter of 1828 clearly states the only purpose 
for which the institution was established, and that this purpose has never been 
added to or varied by any of the supplemental charters, and further bearing in mind 
that the House of Lords has decided that this purpose is for the general advance- 
ment of the science of civil engineering, it follows in my judgment that the insti- 
tution is established for a charitable purpose only notwithstanding that it is of 
advantage to a civil engineer in his profession to be a member of the institution, 
this result not being a purpose for which the institution was established, but being 
incidental to and consequent on the way in which the institution carries out the 
charitable purpose for which alone it was established. 

For the reasons stated, I agree that this appeal ought to be allowed. 





ROMER, L.J.—The question to be decided on this appeal is whether the Institu- 
tion of Civil Engineers is a ‘‘body of persons’’ established for charitable purposes 
only within the meaning of the Income Tax Act, 1918, s. 37 (1) (b), the expression 
‘‘body of persons’’ being defined by s. 237 of the Act to mean, amongst other things, 
a body corporate, which the institution undoubtedly is. x 

In order to answer this question, it is necessary to ascertain in the first place 
the meaning of the word ‘‘only’’ as used in the subsection. On this point there is 
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some authority. In R. v. Institution of Civil Engineers (7) a divisional court con- 
sisting of Freip, J., and Manisry, J., was called on to decide whether the institu- 
tion was a society instituted exclusively for the ‘‘purposes of science, literature, or 
the fine arts’’ within the meaning of s. 1 of the Act 6 & 7 Vict., c. 36, and so 
fulfilling one of the conditions of exemption from rateability. FIELD, J ., after 
stating what was the meaning of the word ‘‘science”’ in the section, described the 
question for determination to be whether the advancement and acquisition of 
science taken generally was the main and substantial object of the association. If 
so, he said, then the necessary concomitant advantage and enjoyment to the indi- 
vidual does not destroy the exemption. The court came to the conclusion that in 
the case of the institution the advantage and enjoyment conferred on the individual 
members was not merely ‘‘concomitant,’’ but was the primary or at any rate a 
distinct object, and accordingly held that the institution was not exempt from 
rateability. This conclusion I shall have to consider later on. For the moment I 
am merely concerned with the meaning that was given to the word ‘‘exclusively,” 
a word, of course, that is synonymous with ‘‘solely’’ or ‘‘only.’’ It is clear that 
some such meaning must be attributed to these words. Where a society is insti- 
tuted for a charitable purpose, it is obvious that the membership of the society may 
confer on its holder personal advantages of considerable value to him in his pro- 
fession or in his social standing. He may, for instance, have an exclusive right to 
affix to his name a certain designation, and will be known to the public as a person 
belonging to the society. He may have to observe disciplinary rules laid down with 
a view to ensuring that he does not bring discredit on other members of the society. 
But in such cases, although the securing of such advantages to the members may 
in a sense be regarded as one of the objects of the society, such object is merely 
concomitant or incidental to the real object of the society; and if that real object 
be charitable, the society is established for charitable purposes only. This was the 
view taken by Lorp Warson in the later case of I.R. Comrs. v. Forrest (1), a case 
in which the objects of the institution were once more subjected to the scrutiny of 
the courts. The question in that case was whether the property of the institution 
came within the exemption contained in the Customs and Inland Revenue Act, 
1885, s. 11 (8), as being property which, or the income or profits whereof, ‘‘shall be 
legally appropriated and applied . . . for the promotion of . . . science.’’ It was 
not, therefore, necessary to consider whether the institution was one of which the 
income was applied solely for the promotion of science, although as I read the case, 
the House of Lords decided that it was, as I shall point out later. But in the 
course of his speech Lorp Warson had occasion to consider the meaning of the 
word ‘‘exclusively’’ in s. 1 of the Act of 1843. He said this (15 App. Cas. at 
p. 348) : é 
“Then it is not sufficient compliance with the plain language of the Act that a 
society be established chiefly for the purpose of promoting science, literature 
or the fine arts. One or other of these must be its exclusive object; so that an 
institution which also contemplated some other, though altogether subsidiary 
object, could not claim the benefit of the exemption.”’ 
This language in Lorp Warson’s speech was explained by A. L. Surrn, L.J., in 
Art Union of London v. Overseers of Savoy (10). After quoting the passage he 
said ({1894] 2 Q.B. at p. 627): 
“T understand by this that, if the other object be an object distinct from and 
not connected with the fine arts, then the society, even though that object be 
altogether subsidiary, has not as its exclusive object the promotion of the fine 
arts, but, if the other object be only a means to the one end, that is, as in this 
case a lottery whereby to draw money from the public for the promotion of the 


fine arts, then the society has a sole and exclusive object, and not another object 
subsidiary thereto.”’ 


The emphasis here laid on the difference between an object that, although subsidiary 
to the main object of a society is nevertheless distinct from it, and an object that 


H 
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is merely a means to the end of carrying out the main object, was repeated when 
the case came before the House of Lords, sub nom. Overseers of Savoy v. Art Union 
of London (10). orp Herscuett said ([1896] A.C. at p. 306) : 


“Whatever view may be taken of the means employed to accomplish this end, 
I see no reason to doubt that the society was instituted for the purposes of the 
fine arts exclusively within the meaning of the statute,” 


the statute being in that case s. 1 of the Act of 1848. Lorp Macnacuren said that 
he agreed with the view that A. L. Smirn, L.J., had expressed, though he did not 
in terms refer to the particular view that I have cited. But a few lines earlier he 
had said ([1896] A.C. at p. 318): 


“It has been held in several cases that where a contributor derives personal 
advantage from being a member of a society, the society, though formed for 
one of the purposes favoured by the Act, cannot be considered as formed for 
that purpose ‘exclusively.’ This mode of construction may be admissible when 
the society is not incorporated, and its purpose, consequently, is not defined 
by charter or statute. When, however, that is the case, it seems to confuse 
the purpose of the society with the object of individual members in joining it.”’ 


This passage in Lorp MacnacurTen’s speech not only throws light on the meaning 
of the word ‘‘exclusively.’’ It seems to indicate that he would have been of 
opinion that the Institution of Civil Engineers was established exclusively for the 
purposes mentioned in its charter. But this is not a matter of inference to be 
drawn from Lorp MacnacurTen’s speech in the Art Union Case (10). It was, in 


0) my opinion, actually so decided by the House of Lords in Forrest’s Case (1), to 


which I have already referred for another purpose. 

It is true, as I have already stated, that the word ‘‘exclusively’’ was not used in 
the Act that was being then considered. It is equally true that both Lorp Watson 
and Lorp MacnaGuTen, in distinguishing R. v. Institution of Civil Engineers (7), 
did so on, amongst other grounds, that in the statute in question there, the word 
‘exclusively’? was employed. Lorp Macnacuren, indeed, intimated that if the 
language of the Act of 1885 had been the same as that of the Act of 1843, the fact 
that the founders of the society were not insensible of the advantages which such 
an institution was likely to confer on its members in their professional capacity 
would have been a formidable objection. But he did not have to consider, and did 
not consider in fact, the question whether such an objection would have been 
successful. In my opinion, however, it necessarily follows, from what he and 
Lorp Warson did decide, that the word ‘‘exclusively”’ or ‘‘solely’’ would have made 
no difference. It had been argued for the appellants in that case that when the 
charter and the byelaws of the institution were looked at, it appeared that the main, 
the primary, object of the institution was to promote the interests of the profession 
of engineers, and not to increase scientific knowledge. For the purpose of dealing 
with this argument, Lorp Warson considered in detail the charter and the byelaws 
and, having done so, said (15 App. Cas. at p. 350): 


“The mere fact that membership is confined to those who are actively engaged, 
and have attained some degree of eminence, in the profession, does not militate 
against the object of the institution being the advancement of engineering 
science, because they are really the only persons possessing the knowledge and 
practical experience requisite for the efficient promotion of that object”; 


and a little later, 


“T do not doubt that membership is accompanied with a certain amount of 
prestige which may prove to be of service to the member in his professional 
career; but I believe that the same result would attend membership of any 
society which effectively promoted a branch of science intimately connected 
with the profession or business in which the member was engaged. 
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In conclusion, he said: 
“T have accordingly come to the conclusion that the income of the institution 
is, in fact, applied, not for the professional ends of individuals, but for “pro- 
motion of science’ in the proper sense of the words; and in that view, I enter- 
tain no doubt that such income is ‘legally appropriated’ within the meaning of 
the Act, because the purposes to which it is applied are the same with those 
prescribed by the charter of incorporation.” 

Lorp MacnaGuren said (15 App. Cas. at p. 354): 
“The question at issue may be stated shortly. Is the property of the Institu- 
tion of Civil Engineers legally appropriated and applied for the promotion of 
the science of civil engineering, or is it legally appropriated and applied for 
the benefit of civil engineers in order to enable them to practise their profession 
to greater advantage? It cannot, I think, be doubted that the institution has 
raised the standard of the profession, and that to a civil engineer it is of 
advantage, and probably of pecuniary advantage, to be a member. But is that 
result the purpose of the society, or is it an incidental, though an important 
and perhaps a necessary consequence of the way in which the institution does 
its work in the pursuit of science ?”’ 


It is quite clear, looking at the rest of Lorp Macnacuten’s speech, that in his 
opinion the result he referred to was not the purpose of the society, but was merely 
an incidental consequence such as he had described. 

But if the advantage to the members is not the purpose of the society, but merely 
an incidental consequence of the way in which it promotes science, then it seems 
to me that the society was established for ‘‘the promotion of science’’ only unless 
I have misunderstood the meaning of the word ‘‘only,’’ as used in s. 37 of the 
Act of 1918. It is, moreover, to be observed, as pointed out by Lorp Hatspury 
in his dissenting judgment, that the omission of the word ‘‘exclusively’’ from the 
Act of 1885 means nothing. If part of the property or income of the society was 
legally appropriated or used for a purpose other than the promotion of science, then 
it was impossible to say that the society came within the exemption granted by 
s. 11 of the Act of 1885. ‘‘The property’’ and ‘‘the income and profits’’ in that 
section must mean the whole property and the whole of the income and profits. 
As the society was held to be entitled to the exemption, it must therefore have been 
because the majority of the house considered that the property and income and 
profits of the society were solely appropriated and applied for the promotion of 
science. 

In my opinion, Hawkins, J., was justified in saying, as he did in Royal College 
of Music v. Westminster Vestry (8) ([1898] 1 Q.B. at p. 818), that the effect of the 
judgment in the Forrest Case (1) was virtually to overrule the judgment of Frexp, 
J., and Manisry, J. As regards that judgment, Lorn Macnacuten, while agreeing 
in the conclusion, said that he had some difficulty in accepting the proposition and 
following the reasoning on which the conclusion was based. ‘The conclusion was 
that the institution was not entitled to exemption under the Act of 1843; and I 
think that Lorp Macnacuren meant no more than that the conclusion could be 
supported on the ground that the institution was not supported in whole or in part 
by ‘‘voluntary’’ contributions. 

That the promotion of science is a charitable object is not disputed; and I 
accordingly arrive at the conclusion that the institution is a body of persons estab- 
lished for charitable purposes only. 

It was argued before us that the question whether the society was or was not 
such a body of persons was a question of fact; and that this question had been 
decided by the commissioners in favour of the Crown. It is, however, a question 
that involves the ascertaining of the proper construction to be placed on the charter 
and byelaws of the society; and is, therefore, a question of law, or at any rate a 
mixed question of law and fact. Nothing that has been effected bv the charter of 
1922 has any bearing on that question of construction; and I have no reason to 





a 
B 
. 
F 


C.A.] INST. OF CIVIL ENGINEERS v. I.R.C. (Romer, L. J.) 469 


suppose that the existing byelaws are different in any material respect from what 
they were when the House of Lords gave its decision. The proper construction to 
be placed on the society’s charters and byelaws must, therefore, be taken to be the 
one that was adopted by the House of Lords in Forrest's Case (1), and is one that 
the commissioners, in my opinion, were bound to follow. 

For these reasons I agree that this appeal should be allowed. 


3 Appeal allowed. 
Solicitors : Hargrove & Co.; Solicitor of Inland Revenue. 
[Reported by Grorrrey P. Lanaworruy, Esq., Barrister-at-Law.] 
im) 
. ——_—_— 
D HORSFIELD v. BROWN 


[Kine’s Benen Drviston (Macnaghten, J.), July 29, 1931] 


[Reported [1932] 1 K.B. 355; 101 L.J.K.B. 177; 146 L.T. 280; 
96 J.P. 123; 80 L.G.R. 153; 29 Cox, C.C. 422] 


Justices—Husband and wife—Maintenance order—Enforcement of order—War- 
EB rant for apprehension of husband in default—Words ‘‘unless the said sum 
and all costs and charges be sooner paid’’ omitted—Validity of warrant— 

Warrant not in possession of constable at time of arrest—Legality of arrest 

—Tender to constable of sum due—Refusal—Subsequent detention by con- 

stable—Liability for arrest and detention after tender—Constables’ Protection 

Act, 1750 (24 Geo. 2, c. 44), s. 6—Criminal Justice Act, 1925 (15 ¢ 16 Geo. 5, 

EK c. 86), s. 44—Bastardy (Forms) Order, 1915 (S.R. & O. 1915, No. 208), 

Sched., Form No. 18, as amended by Bastardy (Forms) Amendment Order, 

1921 (S.R. d O. 1921, No. 1383), r. 2. 

A warrant, addressed to each and all of the constables of the county of C., 
-was issued by a magistrate at D. in that county for the apprehension of the 
plaintiff, who had failed to comply with a maintenance order obtained against 

G him by his wife. The warrant, which wag in the form prescribed by the 
Bastardy (Forms) Order, 1915, stated that £19 17s. was payable by the plaintiff, 
but it omitted the words ‘‘unless the said sum and all costs and charges be 
sooner paid,’’ which, by the Bastardy (Iorms) Amendment Order, 1921, were 
directed to be inserted in such a warrant. The warrant was delivered to the 
defendant, who was the superintendent of police at D., and the plaintiff was 
A = arrested, taken in custody through the streets, and placed in a cell, by a con- 
stable acting under B.’s orders. The constable did not have the warrant in his 
possession at the time of the arrest. Immediately after the arrest, the sum 
due was tendered by the plaintiff’s father, but the defendant refused to accept 
the money. Later that evening the plaintiff's solicitor sent a letter to the 
defendant enclosing the money and demanding the plaintiff’s release, but the 
I defendant did not open the letter. The plaintiff was detained in the cell during 
the night, and on the following morning was brought before a court of summary 
jurisdiction, who discharged him on the solicitor’s letter being opened. In an 
action by the plaintiff against the defendant for false imprisonment, 

Held: (i) the warrant was invalid by reason of the omission of the words 
‘unless the said sum and all costs and charges be sooner paid,’’ as, at the date 
when it was sought to enforce the order, the Bastardy (Forms) Amendment 
Order, 1921, was in force, and, therefore, s. 9 of the Summary Jurisdiction 
(Married Women) Act, 1895, required that those words should be inserted in 


/ 
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the warrant; (ii) the arrest was illegal, because the constable had not the 

warrant in his possession at the time; (iii) the defendant was not protected by 

s. 44 of the Criminal Justice Act, 1925, as the warrant was invalid and as, in 

any case, the plaintiff was not charged with an ‘‘offence’’ within the meaning 

of that Act; (iv) the defendant was not protected by s. 6 of the Constables’ 

Protection Act, 1750, in respect of the arrest, since he executed the warrant 

in an unlawful way, it not then being in his possession, but he was protected 

by that section in respect of the detention of the plaintiff at the police station 
after the tender of the sum due. 

Per Macnacuten, J.: If the constable acts in obedience to the warrant, then, 
though the warrant be an unlawful warrant, he is protected by the statute of 
1750, but if the warrant be a lawful warrant and he executes it in an unlawful 
way then no action is maintainable against the magistrate, but an action is 
maintainable against the constable. . . . Constables, so long as they act in 
obedience to the warrant, cannot be made liable. Where the warrant is in the 
form in which it is in the present case the officers effecting the arrest are not 
bound to take the money tendered to them by their prisoner even though it be 
the full amount for which the warrant was issued. 

Notes. Section 44 of the Criminal Justice Act, 1925, has been replaced by 
s. 102 (4) of the Magistrates’ Courts Act, 1952. 

As to enforcement of a maintenance order, see 12 Hatspury’s Laws (8rd Edn.) 
499 et seq.; and for a constable’s powers of arrest, see 25 Hatspury’s Laws (2nd 
Edn.) 323 et seq. For cases see 14 Diarst (Repl.) 189 et seq. and 27 Dicesr (Repl.) 
719 et seq. For Constables’ Protection Act, 1750, Criminal Justice Act, 1925, and 
Magistrates’ Courts Act, 1952, see Hatspury’s Starures (2nd Edn.) vol. 18, p. 10, 
vol. 14, p. 934, vol. 82, p. 416, respectively. For Bastardy Forms Order, 1915 (as 
amended), see 8 Ency. Court Forms 225-228 and 8 Hatspury’s Laws (8rd Edn.) 
113, note (a). 

Cases referred to: 

(1) Galliard v. Laxton (1862), 2 B. & S. 363; 31 L.J.M.C. 123; 5 L.T. 835; 26 
J.P. 230; 8 Jur.N.S. 642; 10 W.R. 353; 9 Cox, C.C. 127; 121 E.R. 1109; 
14 Digest (Repl.) 209, 1744. 

(2) R. v. Chapman (1871), 12 Cox, C.C. 4; 14 Digest (Repl.) 209, 1745. 

(3) Codd v. Cabe (1876), 1 Ex.D. 352; 34 L.T. 453; 40 J.P. 566; 13 Cox, C.C. 
202; sub nom. Cod v. Cabe, 45 L.J.M.C. 101, D.C.; 14 Digest (Repl.) 209, 
1746. 

(4) Robson v. Spearman (1820), 3 B. & Ald. 493; 106 E.R. 742; 3 Digest 404, 371. 

(5) R. v. Richardson, [1909] 2 K.B. 851; sub nom. R. v. Richardson, Ex parte 
Sherry, 79 L.J.K.B. 18; 101 L.T. 641; 78 J.P. 484;°25 T.L.R. Fi1sae 
Cox, C.C. 183, D.C.; 27 Digest (Repl.) 720, 6890. 

(6) Money v. Leach (1765), 3 Burr. 1742; 1 Wm. Bl. 555; 96 E.R. 320; sub nom. 
Leach v. Money, 19 State Tr. 1001; 88 Digest 72, 486. 

(7) Price v. Messenger (1800), 2 Bos. & P. 158; 8 Esp. 96; 126 E.R. 1213, N.P.; 
38 Digest 73, 511. 

(8) Atkins v. Kilby (1840), 11 Ad. & El. 777; 4 Per. & Day. 145; 9 L.J.M.C. 52; 
113 E.R. 609; 38 Digest 72, 494. 


Further Consideration of action tried at Manchester Assizes before MACNAGHTEN, 
J., and a special jury. 

The plaintiff, Norman Varney Horsfield, claimed damages for false imprisonment 
from the defendant, James Brown, a superintendent of the Cheshire County Con- 
stabulary, who was in charge of the police in the borough of Dukinfield. The 
circumstances in which the claim arose are summarised in the headnote, and appear 
fully in the judgment. The warrant referred to was in the following form : 


‘In the County of Chester.—Petty Sessional Division of Dukinfield.—To 
each and all of the constables of the county aforesaid.—Whereas information 
and complaint have this day been made upon oath before me, the undersigned, 
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one of His Majesty’s justices of the peace for the county aforesaid, by Phyllis 
Gwendoline Horsfield of 11, Crescent Road, Dukinfield, in the county aforesaid 
(hereinafter called the complainant) that by an order duly made in that behalf 
by the court of summary jurisdiction sitting at Dukinfield in the county of 
Chester, on the 10th day of January, 1929, one Norman Varney Horsfield, of 
190, King Street, Dukinfield, in the county of Chester, clerk, the husband of 
the complainant, was ordered to pay from thenceforth to the complainant 
through Mr. Allen Howard, under the provisions of s. 30 (1) of the Criminal 
Justice Administration Act, 1914, the weekly sum of £1, together with the 
weekly sum of 2s. 6d. for the maintenance of each of the two children named 
in the said order while under the age of sixteen years, and should also pay to 
the complainant the sum of 12s. 6d. for the costs of the court and of the com- 
plainant incurred in obtaining such order, and that the payments directed to be 
made by the said order have not been made according thereto by the defendant, 
and that there is now in arrear for the same of the sum of £19 12s. 6d. These 
are, therefore, in His Majesty’s name to command you and every of you the 
said constables forthwith to apprehend the defendant and convey the defendant 
before the court of summary jurisdiction sitting at the Court Room, Chapel 
Street, Dukinfield, in the county first aforesaid, to answer the premises, and 
to be dealt with according to law. Given under my hand and seal this 6th day 
of February, 1931, at Dukinfield in the county first aforesaid. Arrears, £19. 
Costs on order, 12s. 6d.; warrant, 2s. Cost of execution of warrant, 2s. 6d. 
Total, £19 17s. (Signed) H. D. Bryce, Justice of the Peace for the county 
first aforesaid.”’ 


The jury returned a verdict for the plaintiff except that they found in favour of 
the defendant on one issue raised by an allegation of the plaintiff that after he had 
been discharged by the court of summary jurisdiction he was not allowed to go free, 
but was compelled to return under restraint to the police station. They assessed 
the damages for the arrest at £175, and the damages for the detention at the police 
station after the tender of the sum due at a further £175. 


Hemmerde, K.C., and W. F. N. Perry for the plaintiff. 
Neville Laski, K.C., and C. T. B. Leigh for the defendant. 


MACNAGHTEN, J.—This action was brought by the plaintiff against the defen- 
dant, the superintendent of police at Dukinfield, in Cheshire, to recover damages 
for false imprisonment. It raises questions of some importance with regard to the 
enforcement of maintenance orders made under the Summary Jurisdiction (Married 
Women) Act, 1895. 

The facts which gave rise to the plaintiff's claim, so far as they are material for 
the purpose of determining the questions of law arising in the case, were not in 
dispute. On Aug. 4, 1925, the plaintiff married his wife, Phyllis Gwendoline Hors- 
field, and there are two children of the marriage. After living with her for about 
three years the plaintiff separated from his wife and went to live with his parents 
at Dukinfield. Thereupon Mrs. Horsfield took proceedings against the plaintiff 
before the magistrates at Dukinfield to obtain a maintenance order under the Sum- 
mary Jurisdiction (Married Women) Act, 1895, and on Jan. 10, 1929, she obtained 
an order for the payment of the weekly sum of 25s. for the maintenance of herself 
and her two children. Section 9 of that Act provides as follows : 


“The payment of any sum of money directed to be paid by any order under this 
Act may be enforced in the same manner as the payment of money 1s enforced 
under an order of affiliation.” 

[His Lordship referred to s. 4 of the Bastardy Laws Amendment Act, 1872, which 


provided for the enforcement of affiliation orders—now dealt with by the Magis- 
trates’ Courts Act, 1952, ss. 64, 74—and continued :] The plaintiff failed to comply 
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with the order which had been made against him, and on Feb. 6, 1931, Mrs. 
Horsfield made complaint on oath before Mr. H. D. Bryce, one of the magistrates 
at Dukinfield, that the sum of £19 12s. 6d. was then in arrear under the order. 
Thereupon Mr. Bryce issued a warrant addressed to each and all of the constables 
of the county of Chester commanding them forthwith to apprehend the plaintiff and 
convey him before a court of summary jurisdiction at Dukinfield to be dealt with 
according to law. The warrant showed on the face of it the total sum payable by ] 
the plaintiff, namely, £19 17s., being as to £19 12s. 6d. the arrears of maintenance 
due to Mrs. Horsfield, and as to 4s. 6d., the costs of the warrant and its execution, — 
By s. 6 (1) of the Affiliation Orders Act, 1914 [repealed by Justices of the Peace 
Act, 1949], it is provided as follows : 


“The Local Government Board may issue such new or altered forms of pro- ( 
ceedings in matters of bastardy as they shall deem necessary or expedient for 
giving effect to the existing Acts relating to such proceedings as amended by 
this Act.” 


Pursuant to the provisions of that Act, the Local Government Board issued a 
statutory order entitled ‘‘The Bastardy (Forms) Order, 1915” (S.R. & O. 1915, 
No. 208), prescribing (inter alia) the form of warrant for the apprehension of a ] 
putative father under s. 4 of the Bastardy Laws Amendment Act, 1872; and by 
another statutory order entitled ‘‘The Bastardy (Forms) Amendment Order, 1921” 
(S.R. & O. 1921, No. 1883), the Minister of Health, as successor to the Local 
Government Board, in pursuance of the powers conferred on him by the Affiliation 
Orders Act, 1914, directed that this form should be amended by the insertion of 
the words ‘‘unless the said sum and all costs and charges be sooner paid”’ after the J 
words ‘‘to answer the said complaint.’’ The warrant issued by Mr. Bryce was in 
the form prescribed by the former statutory order (5.R. & O. 1915, No. 208) : it did 
not contain the words prescribed by the amending statutory order (S.R. & O. 1921, 
No. 1383): and one of the questions of law to be considered in this case is whether 
the omission of the words ‘‘unless the said sum and all costs and charges be sooner 
paid’’ rendered the warrant invalid. ] 

The warrant was duly delivered to the defendant, Mr. James Brown, the superin- 
tendent of police at Dukinfield, and on the afternoon of Monday, Feb. 23, one of 
the constables stationed at Dukinfield, Samuel Thomas Jones, in accordance with 
directions given to him by the defendant, arrested the plaintiff at his father’s house 
in that town and took him in custody through the streets to the police station, a 
distance of about 500 yards. At the time when the constable effected the arrest, ( 
the warrant was in the possession of the defendant, at the police station, and the 
question, therefore, arises whether—assuming the warrant was valid—the fact that 
at the time of the arrest the warrant was at the police station and was not in the 
possession of the constable making the arrest rendered the arrest illegal. At the 
police station the plaintiff was by order of the defendant placed in one of the cells 
and there he remained until the next morning when he was brought before the } 
magistrates and discharged. In the meantime, however, Mr. Horsfield, senior, had 
bestirred himself to procure the plaintiff’s release. Having ascertained that the 
amount due on the warrant was £19 17s., he consulted Mr. Grundy, a well-known 
Manchester solicitor, who resided at Dukinfield. In accordance with the advice 
given to him by Mr. Grundy, Mr. Horsfield, senior, went at once to the police 
station and tendered £19 17s. to the defendant, and asked for his son’s release. If J 
the warrant had contained the words ‘‘unless the said sum and all costs and charges 
be sooner paid’’ the defendant would, no doubt, have accepted the money and 
released his prisoner; but, since the warrant did not contain those words, he refused 
to do so; and in taking this course he was fortified by the opinion of the clerk to 
the magistrates, whom he had consulted on the matter. Mr. Grundy, on hearing 
from Mr. Horsfield, senior, that the defendant would not accept the money and 
release the plaintiff, sent a formal letter to the defendant enclosing £19 17s., and 
demanding the plaintiff's release; but the defendant did not think fit to open the 
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letter, and the plaintiff spent the night in the cell. The following morning the clerk 
to the magistrates took steps to convene a court. Two magistrates were brought 
to the police court, which adjoins the police station. The plaintiff was brought from 
the cells and charged in the words of the statute ‘‘that he had neglected or refused 
to pay’’ the £19 17s. To this charge the plaintiff replied that the defendant had 
received that sum on the previous evening. The defendant traversed this allega- 
tion, but admitted that he had received a letter which might contain the money. 
So the letter was produced and opened, and it was found to contain £19 17s. in 
lawful money. The magistrates then ordered the immediate release of the plaintiff, 
as by law they were bound to do. The plaintiff alleged that after he had been dis- 
charged by the magistrates he was not allowed to go free, but was compelled to 
return under restraint to the police office, where some property which had been 
J taken from him when he was arrested was restored to him; but the jury returned 
a verdict for the defendant on that issue. Since it might eventually be established 
that the arrest of the plaintiff was lawful, but that his detention at the police station 
after the tender of the money due from him was unlawful, or that the arrest was 
_ unlawful, but that his subsequent detention was lawful, I directed the jury to assess 
_ the damages for the arrest and for the subsequent detention separately. The jury 
D assessed the damages for the arrest at £175, and they assessed the damages for the 
detention at the police station at the like sum. The circumstances of the case well 
warranted substantial damages such as the jury awarded. 

The first question which arises in this case is: Was the warrant issued by 
Mr. Bryce invalid by reason of the omission of the words ‘‘unless the said sum 
and all costs and charges be sooner paid’’? Must those words be inserted in 
a warrant issued for the enforeement of a maintenance order made under the 
Summary Jurisdiction (Married Women) Act, 1895? The words of s. 9 of the 
Act of 1895 are: 


“The payment of any sum of money directed to be paid by any order under 
this Act may be enforced in the same manner as the payment of money is 
R enforced under an order of affiliation.”’ 


Counsel for the defendant contended that the word ‘‘is’’ in that section refers to 
the date when the Act received the Royal Assent, July 6, 1895, and that this 
section should be read as meaning that the payment of any sum of money directed 
to be paid by any order under that Act may be enforced in the same manner as the 
payment of money under an order of affiliation was enforceable on July 6, 1895. 
3 On the other side it was argued that the word ‘‘is’’ does not refer to the date when 
the Act was passed, but to the date when it is sought to enforce the order, and, in 
my view, that construction of the section is the right one. The statutory order 
(S.R. & O. 1921, No. 1383) which directs that a warrant issued under s. 4 of the 
Bastardy Laws Amendment Act, 1872, must contain the words “unless the said 
sum and all costs and charges be sooner paid’’ also provides that nothing in the 
J Order is to invalidate any warrant previously issued—a provision which certainly 
implies that a warrant issued after the date of the order which does not contain 
those words would be invalid. 

I, therefore, think that the warrant issued by Mr. Bryce ought to have contained 
the words prescribed by the statutory order (S.R. & O. 1921, No. 1383), and that 
the omission of those words rendered the warrant invalid. But even if the warrant 

I for the arrest of the plaintiff had been a valid warrant, his arrest was wrongful, 
because by the common law the constable could not lawfully make the arrest unless 
he had the warrant with him at the time. In Galliard v. Laxton (1), a case which 
was tried in the Court of Queen’s Bench, the headnote is: 


“A police constable, who makes an arrest under a warrant from a justice of the 
peace for disobedience to a bastardy order, is bound to have the warrant in his 
possession at the time; and this although the warrant was in the possession of 
his superior officer at the station house, and although the officer making the 
arrest was not called on to show it.”’ 


474 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 





The judgment in that case was delivered by WIGHTMAN, J., and he concludes by 
saying: 
‘We are, upon the whole, of opinion that the officers making the arrest ought 
to have had the warrant with them ready to be produced in case it should be 
required, and that, not having it, they were not justified in making the arrest.” 


The decision in that case was followed by the late Lorp Hannen (then HANNEN, R 
J.) at the Hertford Assizes in R. v. Chapman (2), and was referred to again in 
Codd v. Cabe (8). The court on that occasion consisted of BramweELL, B., MELLor, 
J., and Denman, J. It was a Case stated by the justices of the peace for Devon- 
shire under the Summary Jurisdiction Act, 1857. The appellant, Codd, had been 
summoned to answer an information charging him with trespass in pursuit of 
conies, and as he did not appear in obedience to the summons a warrant was issued C 
for his apprehension. ‘The respondent was a police officer to whom the warrant was 
directed, and he, not having it in his possession, attempted to arrest the appellant, 
who thereupon committed an assault upon him. The court held that the appellant 
could not be convicted upon an information charging him with assaulting the 
respondent in the execution of his duty, because the warrant was not in the 
possession of the respondent at the time of the attempted arrest. BramMweLL, B., 7 
said (1 Ex.D. at p. 355): 

“The warrant to arrest the appellant had been issued in respect of an offence 

punishable upon summary conviction; and I think that Galliard v. Laxton (1) 

is in point to show that, as regards the possession of the warrant by a police 

officer at the time of taking into custody, no difference exists between arrest 

upon civil process and arrest for crime other than felony. In the judgment E 

delivered in the case which I have mentioned, the distinction is drawn between 

arrest for felony and arrest upon other grounds; and the reason is that a police 
officer can always arrest and detain a person whom he reasonably suspects to 
have committed felony, but, as a general rule, subject to certain exceptions 
mostly created by statute, he cannot arrest without warrant a person not 
charged with felony. I have always held it to be clear law that a person not {| 
charged with felony shall have the opportunity of seeing the warrant when he 

is taken into custody; and I should have arrived at the conclusion that the 

present appellant is entitled to judgment, even although there had been no 

authority in his favour. We have consulted some of the other judges, and 
they agree with us that the decision of the justices cannot be upheld. Although 

the appellant displayed great violence, yet it is not expressly found by the C 

justices that he used more force than was necessary to prevent his apprehen- 

sion, which was unlawful; and, therefore, as the case stands, he has not been 
guilty in law of even a common assault.”’ 


MELLor, J., and Denman, J., gave judgments to the same effect, Denman, J., con- 
cluding his judgment by saying that the respondent, the constable, was not acting , 
in the execution of his duty, and the information was not proved, and therefore the E 
conviction must be quashed. 

Then it is said that, although by the common law Constable Jones was not 
entitled to arrest the plaintiff, the provisions of s. 44 of the Criminal Justice Act, 
1925, justified him in doing so. That section provides: 


‘Any warrant lawfully issued by a justice for apprehending any person [ 
charged with any offence may be executed by any constable at any time not- 
withstanding that the warrant is not in his possession at that time, but the 
warrant shall, on the demand of the person apprehended, be shown to him as 
soon as practicable after his arrest.’’ 


In order to avail himself of the provisions of that section, it is, therefore, necessary 
for the defendant to show that the warrant was a warrant lawfully issued by a 
justice, and also that the person to be apprehended was a person charged with an 
“‘offence’’ within the meaning of that statute. I have already decided that the 


d 
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warrant issued by Mr. Bryce was not a valid warrant; and I think that the plaintiff 
was not a person charged with an ‘‘offence’’ within the meaning of the Criminal 
Justice Act, 1925. The statute, it is to be observed, is a statute that deals with 
the administration of criminal justice to the exclusion of any other subject; and in 
such a statute, the word ‘‘offence’’ would seem to import an act or omission punish- 
able under the criminal law. The plaintiff had not committed any crime. All that 
was charged against him was that he had neglected or refused to pay the weekly 
sum which he had been ordered to pay to his wife. His failure to comply with that 
order was not punishable by any court in any way. Robson v. Spearman (4) 
establishes that a warrant for the commitment of the putative father of a bastard 
child, under the bastardy law then in force (which in this respect was similar to 
the Act of 1872), until he should pay a sum due for the maintenance of the child 
and the legal accustomed fees, or until he should be otherwise delivered by due 
course of law, was bad, because under the statute the magistrate had no power to 
commit a putative father to prison for a longer period than three months. Counsel, 
in support of the view that the plaintiff was a person charged with an ‘‘offence,”’ 
relied on the judgment of Lorp Atverstonn, C.J., in R. v. Richardson, Ex parte 
Sherry (5). In that case, it was held that, although justices before making an 
order for maintenance in favour of a wife under the Summary Jurisdiction (Married 
Women) Act, 1895, ought to have evidence of the husband’s means, if he fails to 
comply with that order they have jurisdiction to commit him to prison for such 
non-compliance notwithstanding that they had no evidence of his means at the date 
when the payment accrued due. In the course of his judgment the Chief Justice 
said ({1909] 2 K.B. at p. 856): 


‘The order committing the man to prison for non-payment is in the nature 
of a criminal conviction, the disobedience of the earlier order being treated as 
a contempt which may be purged by payment. That this is so seems clear 
from the language of s. 54 of the Summary Jurisdiction Act, 1879, which 
provides that 


‘This Act shall apply to the levying of sums adjudged to be paid by an order 
in any matter of bastardy, or by an order which is enforceable as an order of 
affiliation, and to the imprisonment of a defendant for non-payment of such 
sums, in like manner as if an order in any such matter or so enforceable were 
a conviction on information.’ 


That Act deals with two classes of proceedings, in one of which the proceedings 
are in their nature civil and are founded upon a complaint, and in the other of 
which the proceedings are criminal and are founded upon an information, and 
the section expressly says that the enforcement of a bastardy order shall belong 
to the latter class.”’ 
I do not think the Chief Justice meant that the failure or neglect of the husband to 
comply with an order for the payment of alimony to his wife was a criminal offence. 
Non-compliance with an order for alimony made by the High Court is no crime, 
and it would be strange if non-compliance with a similar order made by justices 
were to be regarded as a criminal offence. I think that the Chief Justice only 
meant that proceedings for enforcement of an order made by justices were similar 
to proceedings in the case of offences which are triable summarily. — 
But then it was said that, if the defendant was not protected by the Criminal 
Justice Act, 1925, he could avail himself of the protection afforded by s. 6 of the 
Constables Protection Act, 1750. That section provides : 
“No action shall be brought against any constable, head-borough, or other 


officer, or against amy person or persons acting by his order and in his aid, for 
anything done in obedience to any warrant under the hand or seal of any 


justice of the peace,”’ 


until demand has been made of the warrant, 
acted merely in obedience to the warrant, 


and then, if it be found that he has 
there may be an action against the 
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magistrate if the warrant was invalid or unlawful, but no action should be main- 
tainable against the constable. It is true that the warrant issued by Mr. Bryce 
commanded all the constables of Cheshire, and, therefore, Constable Jones may be 
said to have been acting ‘‘in obedience to the warrant,’’ when he arrested the 
plaintiff. But the constable, in executing the warrant, was bound to act in accor- 
dance with the law. He had no right to execute the warrant at any time, or in 
any place, or in any manner forbidden by law. The view that was put forward by 
counsel for the plaintiff is, I think, right. If the constable acts in obedience to 
the warrant, then, though the warrant be an unlawful warrant, he is protected by 
the statute of 1750, but if the warrant be a lawful warrant and he executes it in 
an unlawful way, then no action is maintainable against the magistrate, but an 
action is maintainable against the constable. J think that proposition is established 
by the decision of Lorp MansrreLp in Money v. Leach (6), where he said (3 Burr. 
at p. 1768): ” 

‘“Where the justice cannot be liable the officer is not within the protection 

of the Act.”’ 


In Price v. Messenger (7) Lorp Epon, C.J., of the Court of Common Pleas, said 
(2 Bos. & P. at p. 161): 
“The public interest requires that officers who really act in obedience to the 
warrant of a magistrate should be protected. In such cases, therefore, the 
law has provided that the remedy of the party grieved shall be confined to the 
magistrate, as well where he has granted a warrant without having jurisdiction, 
as where the warrant which he has granted is improper.’ 


In that case, the constables having seized certain goods which were not included HE 


among the things they were directed to search for and seize, it was held that they 
had no defence to the claim of the person to whom the goods belonged for damages 
for wrongfully seizing his goods. Atkins v. Kilby (8), too, shows that constables, 
so long as they act in obedience to the warrant, cannot be made liable. That case 
also shows that where the warrant is in the form in which Mr. Bryce issued it here 


the officers effecting the arrest are not bound to take the money tendered to them F 


by their prisoner, even though it be the full amount for which the warrant was 
issued. 

With regard to the claim for damages for unlawful imprisonment at the police 
station, it appears to me that, although the warrant was invalid, the defendant is 
entitled to the protection of the statute of 1750, for in detaining the plaintiff at the 
police station, even after tender of the full amount due on the warrant, the defen- 
dant was acting in obedience to the warrant. The language of the warrant is clear 
and precise: it ordered that the plaintiff should be arrested and should be brought 
before the court of summary jurisdiction at Dukinfield. In those circumstances it 
may be that the plaintiff can maintain an action against the magistrate, but he 
cannot, in my opinion maintain any action against the defendant. 

The result is that the plaintiff is entitled to the damages awarded in respect of 
his wrongful arrest by Constable Jones, but is not entitled to the damages awarded 
in respect of his subsequent imprisonment at the police station. There must be 
judgment for the plaintiff for £175 and costs. 


Judgment for plaintiff. 


port. 


: Sis : < : : . 
[Reported by T. R. Frrzwaurer Butter, Esa., Barrister-at-Law. ] 


Solicitors : Lancashire, Humphreys, & Grundy, Manchester; Barlow & Co., Stock- J 
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A 
MILLICHAMP v. MILLICHAMP 


[Prosate, Divorce anp ApMIRALTY Dtvrs10n (Lord Merrivale, P., and Langton, 
J.), October 18, 1931] 


[Reported 146 L.T. 96; 95 J.P. 207; 75 Sol. Jo. 814; 26 L.G.R. 671; 
29 Cox, C.C. 391] 
Justices—Husband and wife—Maintenance order—Wilful neglect to maintain— 
Wife’s refusal to share mother-in-law's home—Husband's first duty to wife. 
Husband and Wife—Matrimonial home—Husband’s first duty to provide home 
for wife. 

An engaged couple agreed that, after marriage, they would live with the 
C husband's mother at her house. After the marriage differences arose between 
the wife and her mother-in-law which resulted in the wife’s leaving the husband. 
The wife summoned the husband for wilful neglect to provide her with reason- 
able maintenance. The husband offered to take her back to the mother’s house. 
Held: the husband's first duty was to provide his wife with a home according 
to his circumstances; he had failed in that duty by putting his mother first; 

D and, therefore, his wife was entitled to a maintenance order. 


Notes. Distinguished: Jackson v. Jackson, [1932] All E.R.Rep. 553. Con- 
sidered: Grubb v. Grubb (1934), 150 L.T. 420; McGowan v. McGowan, [1948] 
2 All E.R. 1032. . 
As to a husband’s duty to provide his wife with a home, see 12 Hatspury’s Laws 
(8rd Edn.) 261-262, para. 498; and for cases on the subject see 27 Diarsr (Repl.) 
k 701-702, 6710-6712. 


Appeal from a maintenance order made by Cheshire justices. 

In January, 1931, the wife took out a summons under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1925, alleging that her husband, a 
cable worker, had wilfully failed to provide her with reasonable maintenance. 
After the summons had been adjourned with a view to an arrangement, there was 

F a final hearing by the justices on May 27, 1931. The wife said that she was married 
to the husband on June 25, 1930. She was aged twenty-six. Before the marriage 
she arranged to live with her husband’s mother, because the latter was ill, in order 
to look after her. She went there with her husband after the marriage. When, in 
September, her mother-in-law recovered from her illness there was trouble. The 
mother-in-law said she did not want her (the wife) and told her to clear out. She 

G said that she wanted her son and had first claim on him. The wife went to her 
brother-in-law’s house, but her husband got her to go back. There was more 
trouble, and the mother-in-law never gave her any peace. She was expecting a 
child, which was born in April, 1931. She again left home in December, 1930, and 
he had not supported her until an interim order was made by the justices in Feb- 
ruary, 1931, for £1 a week. She was quite prepared to live with her husband, but 

Hi not with his mother. In cross-examination, she said that her husband had done 
all he could for her while they were living at his mother’s house. He had never 
asked her to go back. The husband said that, before the marriage, his wife sug- 
gested that they should look after his ailing mother, who was aged sixty-six years. 
They had been courting for over three years, and his wife knew beforehand all 
about the accommodation. His mother had a pension of 10s. a week, and his 

I earnings of £2 6s. a week had been reduced to just over £2. His wife left him in 
August, 1930, but no one had told her to go. She complained of his mother’s 
grumbling. He wanted her to come back, and he did not want to shirk his obli- 
gations. The arrangement was to live with his mother as long as she lived, and 
not merely while she was ill. Throughout his wife had been at fault and his mother 
was quite right. He had made his promise and he could not agree to anything but 
living with his mother. He had asked his wife to come back. 

The justices made an order against the husband for the payment of 15s. a week 
to the wife for herself and 5s. a week for the child. The wife was granted custody. 
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The justices’ reasons for finding wilful neglect were (i) knowing of his wife’s A 


approaching confinement, the inadequate bedroom accommodation, his mother’s 
disagreements with his wife, and the impossibility of their living happily or com- 
fortably together at his mother’s house, he refused to make reasonable arrange- 
ments; (ii) the separation was caused by such refusal; (iii) he did not intend to 
change the conditions under which the wife was expected to live with him at his 
mother’s house. >. 

The husband appealed on the grounds that the evidence did not justify the 
decision, and that the wife had deserted him and refused to return to him. 


C. Marshall-Reynolds for the husband. 


The wife was not represented. 


LORD MERRIVALE, P.—The parties were married in June, 1930, after a long 
courtship in the expectation, and under the promise, that they should share their 
home with the husband’s mother, which they did. The wife says that the position 
became quite impossible, and that the mother behaved in such a way that it could 
not goon. She says: ‘‘My husband will not make a home apart from his mother. 
He relies on the old promise and insists on my living with his mother, and I cannot 
go on owing to the mother’s behaviour. I have gone to my sister and I claim 
maintenance.’’ The mother had a pension of 10s. a week, and the husband had 
an income of £2 6s. a week, which had fallen off by reason of difficult times. One 
cannot distribute the blame between these people, who were placed in a very tight 
fix. It is natural enough and creditable that this man feels his filial obligations to 
his mother. It is natural enough that the wife says she cannot really live under 
those conditions; the mother has made it impossible. Thus this impasse. The 
justices had to deal with the matter according to law, and to find whether or not 
the husband had, in breach of his duty, wilfully neglected to provide maintenance 
for his wife. They adjourned the case, but it could not be settled. They came to 
the conclusion that the husband had so neglected his duty. With every sympathy 
for the parties in this case, I have come to the conclusion that the decision was 
right. The husband submits that he has not neglected his duty. His first duty 
was to his wife. It could be limited by an arrangement, but his first duty was to 
provide her with a home according to his circumstances. The justices came to the 
conclusion that, by reason of the difficulty about his mother, he failed in that duty 
because he put his mother first, instead of putting his wife first, subject to such 
limitation as I have mentioned. The justices were right as to where the burden 
lies and as to whether the husband was relieved of it by what had happened. 
Looking at the husband’s means, I think the order is somewhat larger than is 
warranted, leaving him with a very narrow maintenance. The wife’s allowance 
will be reduced to 12s. a week, but the appeal fails on the main question. 


LANGTON, J.—I agree. 
Solicitors : Stow, Preston & Lyttelton, for W. }. Hough, Preston. 








[Reported by Witt1am Larry, Esq., Barrister-at-Law. ] 
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PAYNE v. CARDIFF RURAL DISTRICT COUNCIL 


[Kine’s Bencx Diviston (Lord Hanworth, M.R., and Lawrence, L.J., sitting as 
Divisional Court for Civil Paper), June 25, 1932] 


[Reported [1932] 1 K.B. 241; 100 L.J.K.B. 626; 145 L.T. 545 ; 
95 J.P. 178; 47 T.L.R. 5382; 29 L.G.R. 507] 


Highway—Street—Private street works—Payment of apportioned costs—Default 
in payment of instalment—Power of sale of urban authority—Private Street 
Works Act, 1892 (55 & 56 Vict., c. 57), s. 18 (1)—Law of Property Act, 1925 
(15 Geo. 5, c. 20), s. 101 (1) (i). 

Mortgage—Sale—Payment of debt by instalments—Default in payment of instal- 
ment. 

The power of sale conferred on a mortgagee by s. 101 (1) (i) of the Law of 
Property Act, 1925, is not confined to a case where default has been made in 
payment of the whole of the mortgage debt. Where the debt is payable in 
instalments the power extends to where default has been made in payment 
of part of the debt. 

Where a final apportionment has been made of the expenses of private street 
improvements under s. 12 (1) of the Private Streets Works Act, 1892, such 
expenses being made payable by instalments, under s. 13 (1) the premises 
become charged with the payment of the apportioned sum and the urban 
authority ‘‘shall, for the recovery of such sum and interest, have all the same 
powers and remedies . . . as if they were mortgagees having powers of sale.. .”’ 

Held: the power of sale given by s. 101 of the Law of Property Act, 1925, 
includes power to sell the property as soon as any instalment is unpaid and 
is not only exercisable after the whole amount of the expenses have become due. 


Notes. As to private street works, see 19 Hauspury’s Laws (8rd [Edn.) 437 
et seq.; and for cases see 26 Dicust 539 et seq. For Private Street Works Act, 


F 1892, see 11 Hausspury’s Statutes (2nd Edn.) 181; and for Law of Property Act, 


G 


1925, see ibid., vol. 20, p. 427. 


Cases referred to: 
(1) Jenkins v. Jones (1860), 2 Giff. 99; 29 L.J.Ch. 493; 2 L.T. 128; 6 Jur.N.S. 
391; 8 W.R. 270; 66 E.R. 48; 35 Digest 503, 2333. 
(2) Tottenham Local Board of Health v. Rowell (1880), 15 Ch.D. 378; 50 L.J.Ch. 
99; 43 L.T. 616; 29 W.R. 36; 24 Sol. Jo. 744, C.A.; 26 Digest 536, 2353. 


Appeal by the defendant council from an order of His Honour Jupce L. C. 
Tuomas in the Cardiff County Court, by which he directed that the council should 
be restrained from offering for sale the plaintiff’s leasehold premises for the purpose 
of recovering or enforcing a charge for private street works executed by the council 
under the powers conferred by the Private Street Works Act, 1892, in respect of 
the plaintiff's premises until the sum expended by them in respect of such works 
should become due and payable. 

A final apportionment of the amount of the expenses of executing the work was 
made in 1927 and the plaintiff's share was £48 2s. 8d., payable by yearly instal- 
ments. On May 30, 1930, a demand was made on the plaintiff for payment of 
three annual instalments due, which, not being paid, the council, under s. 14 of 
the Act, took proceedings to recover. The justices made an order for an immediate 
payment of £28 13s. 11d. and payment of the arrears at the rate of £3 a month, 
the whole to become due in the case of default in any one payment being made. 
Default was made, and a distress was put in, the warrant being returned marked 
‘sno effects.’’ In December, 1980, the council gave notice of their intention to sell 
the plaintiff's premises, but offered to withdraw the notice on payment of the whole 
amount then due. The plaintiff tendered the amount due for the three yearly 
instalments and costs, but not the charges incurred in connection with the proposed 
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sale. That offer was refused. The plaintiff then began proceedings in the county 
court and the order appealed against was made. 
By s. 12 (1) of the Private Street Works Act, 1892 : 

‘When any private street works have been completed, and the expenses 
thereof ascertained, the surveyor shall make a final apportionment by dividing 
the expenses in the same proportions in which the estimated expenses were 
divided in the original or amended provisional apportionment (as the case may 
be), and such final apportionment shall be conclusive for all purposes; and 
notice of such final apportionment shall be served upon the owners of the 
premises affected thereby; and the sums apportioned thereby shall be recover- 
able in manner provided by this Act, or in the same manner as private 
improvement expenses are recoverable under the Public Health Act, 1875, 
including the power to declare any such expenses to be payable by instalments. 
(2) Within one month after such notice the owner of any premises charged 
with any expenses under such apportionment may, by a written notice to the 
urban authority, object to such final apportionment on the following grounds 
or any of them: (a) that the actual expenses have without sufficient reason 
exceeded the estimated expenses by more than 15 per cent.; (b) that the final 
apportionment has not been made in accordance with this section; (¢) that 
there has been an unreasonable departure from the specifications, plans, and 
sections.”’ 

By s. 18 (1): 

‘‘Any premises included in the final apportionment, and all estates and 
interests from time to time therein, shall stand and remain charged (to the 
like extent and effect as under s. 257 of the Public Health Act, 1875) with the 
sum finally apportioned on them, or if objection has been made against the 
final apportionment with the sum determined to be due as from the date of 
the final apportionment, with interest at the rate of four pounds per cent. per 
annum, and the urban authority shall, for the recovery of such sum and 
interest, have all the same powers and remedies under the Conveyancing and 
Law of Property Act, 1881, and otherwise as if they were mortgagees having 
powers of sale and lease and of appointing a receiver.” 


By s. 101 (1) of the Law of Property Act, 1925 (which has taken the place of the 
relevant provisions in the Conveyancing and Law of Property Act, 1881) : 
‘A mortgagee ... shall. . . have the following powers . . . (i) A power, 


when the mortgage money has become due, to sell . . . the mortgaged property 
. . . by public auction or by private contract .. .”’ c 


C. Erskine Simes and Gwyn Rees for the council. 
Kirkhouse Jenkins, K.C., and V. J. Lewis for the plaintiff. 


LORD HANWORTH, M.R.—This appeal raises a point which is no doubt of 
importance in a number of cases, and counsel for the plaintiff has presented the 
point as being a guide to future practice. The facts which I need state are few 
and they can be simply set out. There were some works done upon a street b 
the rural district council of Cardiff. The plaintiff was a lessee of a portion of : 
frontage in Welwyn Road, where the street works were executed. When they were 
done, following out the procedure of the Street Acts, if I may go call ied shade 
was an apportionment ordered to be made, and in 1927 the committee a roved 
the final apportionment which had been made among the owners of the front ; 
on the street. On Feb. 7, 1927, they made an order that the payment of the as 
so apportioned should be by annual instalments, acting for that purpose und ee 
powers given to them by s. 257 of the Public Health Act, 1875. On Feb. 16 ‘Ae 1. 
notice of the final apportionment was given to the plaintiff, and the ‘nisi t “ 
made in respect of the apportioned sum was registered as a local chavite tie ee 
Land Charges Act, 1925, s. 15. Section 11 of the Act provides that a land h = 
for securing money shall take effect as if it had been created by a deed of ieee 


A 


G 
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by way of legal mortgage. The effect of that was that in respect of the sum which 
had been apportioned as payable by the plaintiff, which was a sum of £48 2s. 8d., 
the council became in effect mortgagees of the property for the purpose of recover- 
ing the sum due from the plaintiff. On May 30, 1930, there were three annual 
instalments outstanding and unpaid. A demand for them was made, but payment 
was not forthcoming. On Sept. 8, 1930, proceedings were taken to recover this 
sum before the justices under s. 14 of the Private Street Works Act, 1892, and on 
Sept. 22, 1930, an order was made that there should be paid a sum of £28 13s. 11d., 
together with a sum of 8s. 6d. as costs, and a further order was made that payment 
of the arrears should be by instalments of £3 a month. The instalments again were 
not paid. On Oct. 27, 1930, there was an application made for a distress warrant, 
and a distress was put in upon the plaintiff’s premises, but the return was that 
there were no effects. The plaintiff had adumbrated that that would be the result, 
because on July 5, 1930, he had written this letter : 


“I hereby give you notice that, if you do cause a warrant to be issued, you 
will be held liable for damages and action will be at once instituted. As you 
are aware, when I received the council’s unauthorised demand for the alleged 
costs, I at once lodged formal objection to same. Two months later or two- 
and-a-half months after the event, I received at the instigation of the magis- 
trates’ clerk, what was alleged to be, but was not in fact, the magistrates’ 
order, and notice of objection was duly lodged with him under date of June 18, 
and until this objection is disposed of you have no right to do as you suggest. 
Further, I am still waiting to hear from the magistrates’ clerk as to his 
explanation refusing my notice of appeal against the magistrates’ decision. I 
may say that, if the warrant be issued, it will be abortive as I have no effects 
to levy upon and a search for the month of September, 1923, will easily satisfy 
you as to this, not that same makes any difference to me with regard to any 
liability, as I am always ready and willing to pay whatever I owe; in this case, 
however, I claim not to owe the moneys, and until my case has been properly 
heard by a judicial court and decision given against me, I shall still hold 
that view.” 


I have read that letter because it would appear quite clear that in respect of this 
apportionment payable by instalments there had been an appeal which had been 
decided and dismissed. There had been a demand for payment; there had been 
proceedings before the justices to recover the amount, which had proved untruitful ; 
there had been a distress warrant issued, which was again unfruitful; and with 
this letter before me I cannot help thinking that the parties were at arms length. 

The committee who look after the matter on behalf of the rural district council 
are bound, of course, in the interests of the ratepayers, whom they represent, to see 
that a liability of this nature is discharged, and on Nov. 28 the committee decided 
to enforce their rights by a sale under s. 13 of the Private Street Works Act, 1892. 
They were determined to put in force those powers. The resolution so to do was 
approved on Dec. 3. In the meantime, acting upon the instructions of the com- 
mittee, the matter had been put in train so that when the action of the committee 
was approved and ratified by the resolution on Dec. 3, the notices of the sale were 
posted up and published in the newspapers. We have the notice which appeared 
in one of the newspapers, which indicated that there would be a sale of this 
property, which was charged and in effect mortgaged, for the purpose of the pay- 
ment of this sum. On Dec. 3 a letter was written by the solicitors for the plaintiff 
to the solicitors for the council, which says: 


‘In accordance with such resolution your clients sued Mr. Payne at the 
Whitchurch police court in September last for the sum of £28 18s. lid. We 
do not know whether any portion of this sum has been paid; if not, we will 
arrange for payment forthwith of that sum upon hearing from you. As this is 
of vital importance to our client, we should feel obliged if you would let us 


hear from you in reply forthwith.”’ 
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Now that sum, be it observed, is the amount of the three annual instalments plus 
a small sum for costs and interest. This is the reply on Dec. 3: 


“As our Mr. Hardwicke informed you on the telephone, we cannot give you a 
reply to-day, for we have to submit your letter to our clients for their 
instructions.” 


On Dec. 4 the answer to that letter is written: 


“Our clients instruct us to state that provided all the costs and charges, 
together with the private improvements and the interest, are paid they will 
withdraw the instructions for sale. Particulars of the amounts are as follows: 
Three instalments due, £20 12s. 6d.; interest, £8 1s. 5d.; cost of police court 
proceedings, 12s. 6d.,”’ 


which made a total of £29 6s. 5d. Then there is this: 


“‘Tistimated costs of advertising sale, £4; Messrs. R. H. Seel & Co.’s charges, 
£3 3s.; our charges, £3 13s. 6d.,”’ 


which made a total of £40 2s. 1ld. The rest of the letter shows that the question 
of the costs of advertising was capable of some adjustment. On Dec. 5 this letter 
was written on behalf of the plaintiff : 


‘We are in receipt of your letter of the 4th instant. We tender you herewith 
the sum of £29 6s. 5d., being the total of the first three items referred to in 
your said letter’’ 


—that is to say, the three instalments, interest, and cost of police court proceedings. 


“Our client contends that the council is not justified in offering his property 
for sale by auction without an order of the court, and for that reason the last 
three items in your said letter should not be charges against him. As our 
client intends in any event to test the legality of the steps taken by your clients, 
we shall be glad if you will let us know to-day whether your clients will with- 
draw the sale until after the trial of the action shortly to be commenced by our 
client, if not we must apply for an interim injunction in this action.”’ 


Counsel for the plaintiff said that, whatever was the actual position of the plain- 
tiff, it was a case in which he was entitled to the consideration of the council— 
perhaps I might describe it as the merciful consideration of the council—and he 
cited to us Jenkins v. Jones (1). But the facts in that case were not the same as 
those in the present case. A tender was made, but the letter of Dec. 5 said this : 


‘Our client contends that the council is not justified in offering his property 
for sale by auction without an order of the court, and for that reason the last 
three items in your said letter should not be charges against him. As our 
client intends in any event to test the legality of the steps taken by your clients, 
we shall be glad if you will let us know to-day whether your clients will with- 
draw the sale until after the trial of the action. . .”’ 


That really is not a letter written on behalf of a penitent suppliant who is anxious 
to receive the mercy which his kindly acts entitled him to receive. 

The action was brought on Jan. 6, 1931, and on Feb. 3 the learned county court 
judge delivered his judgment, holding that in the circumstances the conduct of the 
council had not been justified and that the plaintiff had been put to some trouble 
eee: —o of the action of the council in the exercise of their 
rights, and he awarde 10s. to the plainti i 
devided gee ae plaintiff. The learned county court judge 


“In this case the point I have to direct myself to is when or whether the 
mortgage money had become due, and I have decided that 


in fact and in law 
it was not due.’’ 


Judgment, therefore, passed to the plaintiff, and from that judgment the 
g ; 


7 ) n? 
appeal. council 


bert 


observe part of the judgment of Brerr, LJ. 
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It is not disputed that the apportionment had been made and that the sum to be 
paid was to be paid by annual instalments. When these proceedings were taken 
three instalments were unpaid, with a sum due for interest, and there was a total 
sum due in December to the council of £29 6s. 5d., and the question is whether or 
not the council had the right to proceed with the sale. The powers which were 
originally to be found in the Conveyancing and Law of Property Act, 1881, s. 15 
and following, are now to be found in the Law of Property Act, 1925, and the par- 
ticular section which gives the power to sell is s. 101. There is a restriction on 
the exercise of that power to sell imposed by s. 103, which requires a notice to be 
served on the mortgagor in certain cases, but it is not required if, under para. (ii), 
some interest under the mortgage is in arrear and unpaid two months after becom- 
ing due. The interest which is claimed here is the interest which has accrued due 
in respect of the three instalments which ought to have been paid in the successive 
years after the apportionment had been made, in accordance with the terms of the 
apportionment and the order to pay by instalments. Therefore, at the date when 
these proceedings were taken for sale there was undoubtedly more than two months’ 
interest in arrear. But it is said that, having regard to the terms of s. 101, the 
mortgagees had no power to sell in respect of a part of the mortgage money due; 
that what the section contemplates is a case where the whole of the mortgage money 
is due, so that there was no right on the part of the council to take into their hands 
the power to sell which is given by s. 18 of the Act of 1892. In a few words, the 
point we have got to decide is this: In the circumstances, where three instalments 
of mortgage money had become due and not the whole of that which was secured 
by the mortgage, was there power on the part of the mortgagee to sell? I find it 
impossible to attribute to the words which I have read a negation of the right to 
sell where the whole of the mortgage money has not become due. We are to treat 
the power to sell as if it had been one of the terms conferred by the mortgage deed. 
It is really admitted that if there is no power to proceed in respect of instalments 
due and unpaid, and if the rights of the mortgagee are postponed until such time 
as the total sum for which the mortgage stands has become due, the mortgagee has 
no power of exercising any rights of a mortgagee during that interval. If there 
was no power of sale where the whole of the mortgage money had not become due, 
the result would be both unfortunate and almost grotesque. It seems quite clear 
that the purpose of these words is not to cut down the right of a mortgagee, but 
if, as happens in accordance with the precedents to which our attention has been 
called, there is the power given to pay by instalments, so also there is a power 
when the mortgage money has become due—that is, the mortgage money which is 
to be paid at the date and in the manner provided for in the mortgage deed. In 
the circumstances of this case the mortgage money was to be paid just as if it was 
covenanted to be paid under a deed by instalments, and the right, therefore, of the 
council to proceed seems to be established. 

Our attention was also called to s. 103 of the Law of Property Act, 1925, which 
says: 

‘‘A mortgagee shall not exercise the power of sale conferred by this Act unless 

and until—(i) Notice requiring payment of the mortgage money has been 

served on the mortgagor or one of two or more mortgagors, and default has 
been made in payment of the mortgage money, or of part thereof... .’’ 


It is said by contrast that one might infer that s. 101 dealt with the totality of the 
mortgage debt, whereas s. 103 specifically referred to default in payment of a part 
thereof. I do not draw such an inference. It seems to me that s. 108 requires a 
notice to be served in cases where there has been not only a default in payment 
of the total sum, but also a default in payment of part of the mortgage debt. 
Therefore, contemplation of that subsection confirms the view that s. 101 refers to 
the mortgage debt or a part of the mortgage debt if the debt is to be paid by 


i Iments. There is no authority on the point, but it may perhaps be useful to 
ena , in Tottenham Local Board of Health 
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v. Rowell (2) (15 Ch.D. at p. 394). Brerr, L.J., seems to contemplate cases where 
the payment has to be made by instalments. He says : 


“So that, if the sum had been made payable by instalments in fifteen years, 
and the payments were in arrear for seven years, then if the charge were 
attempted to be put into force, it could only at the end of those seven years 
be put into force for the seven years’ instalments in arrear, and then, if after- 
wards further instalments became in arrear, it must be put into force again.” 


I am inclined to think those words are obiter; but if and so far as they are, they are 
at least observations made by a learned judge on a situation not very far different 
from the present, and they seem to contemplate the possibility of a mortgagee 
exercising his rights in respect of such instalments as had at the time accrued due. 

For these reasons, therefore, I think the plaintiff misconceived his action, and 
he was not entitled to have an injunction to restrain the sale. On the other hand, 
the rural district council were entitled to proceed with the sale for the purpose of 
recouping themselves of the instalments with interest theron which had accrued 
due. The effect of that will be that this appeal must be allowed, the judgment of 
the learned county court judge must be reversed, and there must be judgment in 
the action for the council with costs. With regard to the counter-claim, inasmuch 
as the defendants, for the reasons given in the course of the argument, have asked 
for too much, the counter-claim will be dismissed, without costs. 


LAWRENCE, L.J.—I agree. The substantial question on this appeal is whether 
the council were justified in putting up the property for sale. The answer to this 
question, in my judgment, depends upon whether at that date the mortgage money 
under the charge had become due within the meaning of s. 101 (1) (i) of the Law 
of Property Act, 1925. If it had become so due, it is not disputed that the council 
had the power to sell the property without first giving the notice provided for by 
s. 103 as the interest was more than two months in arrear. The main contention 
by counsel for the plaintiff was that the power of sale conferred by s. 101 had not 
arisen and could not arise unless and until default had been made in payment of 
all the instalments payable under the charge. In my opinion, that contention is 
not well founded. I agree with the opinions expressed on this subject by James, 
L.J., and by Brerr, L.J., in Tottenham Local Board of Health v. Rowell (2). 
James, L.J., says (15 Ch.D. at p. 392): 





‘The only effect, according to my view of that, would be that the charge could 
not be enforceable as long as the usual instalments were paid, but would only 
be enforceable after the instalments had fallen into arrear.’’ 


Brett, L.J., after stating that the Act imposed a charge on the premises imme- 
diately the expenses had been incurred and that there was no limitation of time 
during which that charge was to remain effective, says this (15 Ch.D. at p. 894): 


“Where the payment has come to be a payment by instalments, then I think 
that if the charge is to be made effective, it could only be made effective for 
instalments in arrear. So that, if the sum had been made payable by instal- 
ments in fifteen years, and the payments were in arrear for seven years, then 
if the charge were attempted to be put into force, it could only at the end of 
those seven years be put into force for the seven years’ instalments in arrear.’’ 


In my judgment, whenever in a case of such a charge the money payable under it 
has been ordered to be paid by instalments, then in default of the payment of an 
instalment the power of sale under s. 101 arises in respect of that instalment which 
has not been paid, which, in my opinion, is the mortgage money which has become 
due according to the tenor of the charge within the meaning of s. 101, 

The only other contention urged by counsel for the plaintiff in answer to this 
appeal was that there had been a sufficient tender by his client to prevent the 
exercise of the power of sale. That contention is met, in my opinion, by the fact 


that the tender itself was not made until after the expenses of putting the poapacles 
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up for sale had been incurred and it was only for an amount sufficient to cover the 
instalments in arrear, the interest due at that date, and a small sum for the costs, 
but did not include the expenses incurred by the appellants in putting the property 
up for sale. In these circumstances, the tender was wholly insufficient, and the 
appellants were entitled to proceed with the sale. For these reasons I agree that 
this appeal succeeds and ought to be allowed. 

[A declaration was made that the council were entitled to sell the property for 
the purpose of enforcing the charge in respect of the instalments and interest 
thereon due at the date of the present proceedings. | 


Appeal allowed. 


Solicitors: J. Murray Napier, for C. James Hardwicke & Co., Cardiff; D. J. 
Davies & Son, Cardiff. 


[Reported by G. P. Lanaworruy, Esq., Barrister-at-Law.] 


GEE v. HAZELTON 


[Kina’s Bencu Division (Scrutton, Greer and Slesser, L.JJ., sitting as additional 
judges of the K.B.D.), June 23, 1931] 


[Reported [1932] 1 K.B. 179; 100 L.J.K.B. 644; 145 L.T. 545; 
95 J.P. 176; 47 T.L.R. 528; 49 L.G.R. 498] 


Rent Restriction—Possession—Irrevocable licence granted by tenant to third 
person to use part of premises for business not that of tenant. 

The tenant of premises consisting of a dwelling-house and land to which the 
Rent Restrictions Acts applied granted a licence to a bill-posting company to 
erect hoardings on the land which had a frontage on a main road. On a claim 
by the landlord for possession of that portion of the land covered by the 
hoardings, 

‘Held: the Rent Restrictions Acts conferred no right of property on the 
tenant, but only the personal privilege of occupying a dwelling-house which 

. fell within them; the tenant had granted the company an irrevocable licence to 
occupy and use part of the demised premises for the purposes of a business 
which was not that of the tenant; the use of the land under such a licence was 
as much relieved from the control of the tenant as if there had been an agree- 
ment for a tenancy; that was not a use to which the tenant was entitled to 
allow the land to be put without losing the protection of the Rent Restrictions 
Acts; and, therefore, the landlord was entitled to possession. 

Per Scrurron, L.J.: Once there is shown a paramount use, under an agree- 
ment, of part of land up to that time within the Rent Restrictions Acts for the 
purpose of the business of a person other than a tenant, that land is put outside 
the scope of the Acts. 


Notes. Section 12 (2) of the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, does not apply to ‘‘new control’’: see Rent and Mortgage Interest 
Restrictions Act, 1939, Sched. I. The words in the subsection, “either the annual 
amount of the standard rent or,’’ have been repealed by the Rent Act, 1957, 

As to the landlord’s right to possession of a controlled house, see 23 HaA.spury’s 
Laws (3rd Edn.) 813 et seq.; and for cases see 31 Diarst (Repl.) 637 et seq., 695 
et seq. For the Increase of Rent, &. (Restrictions) Act, 1920, see 13 Hauspury’s 
Sratures (2nd Edn.) 981. 
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Appeal from an order of the judge of the Bromley County Court of Kent. 

The plaintiff was the landlord, and the defendant was the statutory tenant, of a 
dwelling-house, land and premises known as No. 46, Croydon Road, Beckenham, 
which came within the Rent Restrictions Acts. The land had a frontage on the 
Croydon Road, and by agreements made in December, 1928, and December, 1929, 
the tenant let the land frontage to the Boro Bill-Posting Co. for a period of seven 
years at a rent of £55 10s. a year. Substantial hoardings were erected. The land- 
lord claimed possession of that portion of the premises which was occupied and used 
as an advertising station together with mesne profits. The county court judge held 
that no sub-tenancy had been created by the agreements between the tenant and 
the bill-posting company, but that they amounted merely to a licence, and refused 
to make an order for possession. The landlord appealed. 


A. T. Denning for the landlord. 
B. H. Waddy for the tenant. 


SCRUTTON, L.J.—The tenant occupies a house with a considerable quantity of 
land, and pays the landlord a rental of a little over £40, and she is receiving over 
£50 for allowing an advertising contractor to erect large hoardings on a portion of 
the land. If this plot is subtracted she still has a large quantity of land for a 
dwelling-house. The landlord has taken the view that she is using the plot of land 
on which the hoarding stands for a business other than her own, and, therefore, has 
put the plot of land outside the protection of the Rent Restrictions Acts. The 
tenant disputes this on the ground that she has not given a lease of that land, but 
only a licence. The learned county court judge accepted that view, and said that, 
as this is a licence and not a tenancy, the land is still within the protection of the 
Rent Restrictions Acts, and the tenant may go on paying the landlord the rent, 
keeping her dwelling-house for her use and receiving more than the rent she pays 
to the landlord for the use she allows to be made of the land. This case, in my 
view, does not raise the general question of advertising boards and stations, be- 
cause they may vary very much according to the particular facts. Boards put on 
the wall of a house may raise a question very different from that raised where 
boards are erected on part of a garden which is cither used for nothing else or only 
used for purposes very slight compared with its use by the advertising boards, 
The difficulty with the Rent Restrictions Acts was for a long time that neither 
Parliament nor the courts were clear whether the Acts were intended to give to the 
tenant a property which he could transfer to other people or whether—which is the 
view now well established, I think—that they confer a personal privilege only on 
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the tenant occupying the dwelling-house. Since Epsom Grand Stand Association v. 
Clarke (1) was decided—I was a member of that court, and I doubt whether the 
court in the early stages of the Rent Restrictions Acts appreciated fully what it 
was doing—it has been established that so long as the tenant dwells in the dwelling- 
house, it will not be taken out of the Acts merely because he uses part of the 
dwelling-house for his own business. It has been established that if the tenant 
dwelling in the dwelling-house lets part of it furnished, that part goes out from the 
protection of the Acts. It has been established that if the tenant ceases to live in 
the dwelling-house, though he is letting it to members of his family, again it goes 
out of the Acts. It has been established also that if the tenant lets the dwelling- 
house to another person for business purposes, it goes out of the Acts. 

In the present case the tenant made two very odd agreements. I am suspicious 
whether they were intentionally made odd in order to avoid the Rent Restrictions 
Acts. One of them, dated Dec. 5, 1928, was a contract by which the tenant, called 
the licensor, agreed to grant, and the licensee to take, 


“the exclusive right of posting and maintaining advertisements . . . by boards, 
signs, or posters upon the of the licensor situate and known as —— in the 
county of upon the terms and conditions following.”’ 








The agreement is to remain in force for a term of seven years, 


“subject to the licensees being at liberty at any time during the term of 
the agreement or within twenty-one days of the termination to remove all 
fixtures . . . belonging to them on the said advertising position.”’ 


There has not been any advertising position stated at all. The next agreement, 
dated Dec. 12, 1929, is somewhat more definite. It confers the exclusive right of 
posting upon vacant land frontage of the licensor ‘‘situate and known as ninety feet 
additional frontage Croydon Road.’’ Nothing was known as ‘‘90 feet additional 
frontage Croydon Road,’’ and nothing is said whatever of the depth to which the 
land goes back from the frontage. Anyhow, there are those two agreements, and 
they give the advertising company an irrevocable licence to erect advertising boards, 
position undefined, and to maintain them for seven years and at any time to briug 
the advertising company’s workmen over the soil in order to re-post bills and repair 
or re-erect the structure. It seems to me quite clear on those facts that the tenant 
has given another person an irrevocable licence to occupy and use some of the land 
for the purposes of a business not that of the tenant, and it would seem to me 
fairly clear that that was never a use which the tenant was entitled to make of land 
within the Rent Restrictions Acts, and which should keep the land within the 
purview of the Acts. The learned county court judge seems to have taken the view 
that once you have a licence and not a tenancy, the tenant has done nothing by 
granting a licence, because he has reserved some amount of possession to himself, 
and a very vague reference was made in the court below to a quantity of cabbages 
which were said to be growing somewhere under the shelter of the large advertising 
board. I think the learned judge in deciding that, as it was only a licence and not 
a sub-tenancy, the land remained under the protection of the Rent Restrictions Acts 
went back into what I may call the Wood v. Leadbitter (2) days of the views taken 
by a licence. When you get a man with an irrevocable licence involving his occu- 
pation of parts of land, the use of that land under the licence is as much relieved 
from the control of the tenant as if there was an agreement of tenancy. 

There have been controversies in rent restriction cases whether you are to look at, 
the agreement under which the land is used or at the actual user of the land. 
When the agreement and the actual user differ, which is to be treated as the more 
important? I think that the authorities show that one must look at the agreement 
rather than at the actual use, but here the agreement and the actual user are the 
same. The tenant has granted possession to use this land for the purpose of some- 
body else’s business, taking a reward for it. Some of the authorities speak of 
paramount use. I can conceive in some cases of advertising boards that different 
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views may be taken when the advertising station consists of a board ae te ° 
dwelling-house. There the paramount use of the wall is as the wall of the i“ ing 
house, apart from the difficulty of defining what you are to get possession 0 x - 
for possession of an advertising station attached to a wall. _Here there is 
The part of the property as to which the licence is given 
is nothing to do with the dwelling-house; it is a small part of a large garden round a 
dwelling-house. I have no doubt on these facts that the paramount use of the land, 
whatever it may be, is the business of advertising, and the growing of cabbages, 
the extent of which and the number of which and the space occupied by which the 
tenant did not take the slightest trouble to prove, is a very minor use of the sag 
as compared with the huge advertising board for which the tenant is getting £50 a 
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you ask 
no difficulty of that sort. 


year. 
In my view, therefore, the learned county court judge was wrong in law when he 


took the view that once shown it was a licence and not a tenancy the property still 
remained within the Acts. Once there is shown a paramount use, under an agree- 
ment, of part of land up to that time within the Rent Restrictions Acts for the 
purpose of the business of a person other than a tenant, that land is put outside the 
scope of the Acts. Therefore, I think the learned county court judge came to a 
wrong conclusion. 

The only remaining question is how much of the land is to go out of the Acts. 
The parties seem to have understood what they were dealing with, and at the trial 
evidence was produced by the plaintiff of a plan showing the amount of land 
necessary to maintain and deal with this hoarding. A plan was produced to us 
and we were told that it was agreed; at any rate, the tenant never took the slightest 
trouble to prove anything to the contrary. If he had cabbages of value, he gave no 
evidence where they grew, and what land they occupied; he was content to leave 
it to the plan and the figures, and I think this court will be doing ample justice, 
therefore, if it makes an order declaring that the land on the plan bordered pink is 
now outside the province of the Rent Restrictions Acts and possession must be 
given of it to the landlord. I desire to say that I am perfectly satisfied that the 
Rent Restrictions Acts were never intended to enable a tenant to make this profit 
out of land having so little to do with his dwelling-house. That is going back to 
the theory of property and departing from the theory now established of a personal 
right to go on living in a dwelling-house. The tenant’s dwelling-house is un- 
affected, the tenant’s pocket will be affected, but that is because the Rent 
Restrictions Acts were not intended to enable the tenant to make a profit by letting 
the land to somebody else and allowing it to be used for somebody else’s business. 
ane appeal, therefore, must be allowed with costs and the order I have indicated 
made. 


GREER, L.J.—I have come to the same conclusion. The questions we have to 
determine in this case, like almost all the questions that depend upon the interpreta- 
tion of sections of the Rent Restrictions Acts and their application to proved facts, 
are not without difficulty. The facts of the case so far as they are proved by un- 
contradicted evidence are as follows. By two agreements in December, 1928 and 
1929, the premises, to use a neutral term, were dealt with in such a way as to give 
to a bill-posting company an absolute right of user of the land surrounded by the 
pink line on the plan that was produced. The first agreement is dated Dee. 5 
1928, and it gives, so far as it can give, the right of user thercof for seven years, 
and thereafter if not determined by a six months’ notice. The rights are described 
in cl. 4 of the agreement in these terms: . 


“The said Boro Bill-Posting Co. and agents or assigns to have at all times free 
and uninterrupted access to the, and user of the, said advertising position for 
the above purposes. Should the advertising position become obscured or 


where (if necessary) way-leave or access is not granted, this agreement to 
become void at once.’’ . 


| 


A 
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In strictness that is not a lease of the land, but is a lease of rights over the land, 
that is to say, the free and uninterrupted access to the advertising position and the 
free and uninterrupted user of the advertising position for the purpose of posting 
bills. The other agreement, which relates to an additional portion of the land in 
respect of which rights were granted by the tenant to the bill-posting company, 
again refers to that which is granted as at all times free and uninterrupted access 
to and user of the said advertising position for the above purposes. In order to 
carry out such an agreement it would be necessary that the land should remain in 
such a state that at all times the bill-posting company would have free and un- 
interrupted access and user of the advertising position whatever that may mean. 
When the case came on for trial a plan was produced and put in by the landlord 
who was claiming possession, with the statement which was accepted by the 
tenant’s representatives, that the land bounded by a pink line on the plan which 
was put in, was land in respect of which the bill-posting company had the right to 
free and uninterrupted access and free and uninterrupted user. There was some 
evidence that some cabbages or other plants belonging to the tenant were on a part 
of this land, but the existence of those vegetables was subject to the right of the 
bill-posting company to the free and uninterrupted user of the bill-posting position. 

I regard the case as depending upon the uncontradicted evidence that the land 
outlined by the pink line on the plan was the bill-posting position to which the 
action had reference and over which the rights were granted by the agreement. 
On those facts we have to consider the application of s. 12 (2) of the Rent 
Restrictions Act, 1920, subject to the fact that at the time we are considering it 
the Act had ceased to apply to premises used for business, trade or professional 
purposes, except as mentioned in s. 12 (2) (ii). It is to be observed that in s. 18 (1) 
the words which are used to apply the Act to business premises are not the words, 
‘‘let as business premises,’’ but ‘“‘used for business, trade or professional purposes,”’ 
and when s. 13 (3) says that ‘‘this section shall continue in force until June 24, 
1921,’’ the statute meant that it shall not continue in force as regards business 
premises beyond that date, and it is just as if the Act had said that after that date 


FF the Act shall not apply to any premises used for business, trade or professional 


purposes except provided by s, 12 (2). That section provides that the Act applies 
to a house as defined by the standard rent where either the annual amount of the 
standard rent or the rateable value does not exceed certain figures, and it is sub- 
mitted that this house comes within that general clause notwithstanding the fact 
that it included a great deal of land which possibly might have a value largely in 
excess of the value of the house. The case was conducted entirely upon the basis 
that the house was a house which, with its garden, was within the provisions of the 
Rent Restrictions Acts. 

The Act provides that, although it applies to those premises, there are to be 
certain exceptions which are covered by provisos. The first proviso is that the Act 
shall not apply, save as expressly provided, to a dwelling-house bona fide let at a 
vent which includes payments in respect of board, attendance, or use of furniture. 
It was long ago decided in Prout v. Hunter (3) that that is not confined to a house 
which is let by the landlord who is seeking possession at a rent which includes 
payment for board, attendance, or use of furniture, but includes and takes out of 
the Act a house which the tenant has sub-let for a rent which includes payment in 
respect of board, attendance, or the use of furniture. By proviso (ii): 


“The application of this Act to any house or part of a house shall not be ex- 
cluded by reason only that part of the premises is used as a shop or office or 
for business, trade, or professional purposes.” 


It is clear, I think, that the object of that subsection was that a person who 
occupied a dwelling-house was not to be excluded from the benefits of the Act by 
reason of the fact that he or she has himself or herself used a portion of the 
dwelling-house for the purpose of his or her trade or professional purposes. There 
are in existence many small shops combined with a room of a dwelling-house which 
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are part of the dwelling-house, but used for business pape That pees A 
intended to protect tenants from being excluded from such premises. By p 0 
(iii) : | 
‘For the purposes of this Act, any land or premises let together bar pia 
shall, if the rateable value of the land or premises let separately would : a 
than one-quarter of the rateable value of the house, be treated as part o : e B 
house, but, subject to this provision, this Act shall not apply to a house let 
together with land other than the site of the house. 


The present case was conducted upon the basis that it came within the first et : 
that proviso, and, therefore, if the tenant had herself been a bill-poster and ha 
erected a bill-poster boarding and done a bill-posting business on the corner of her 
land, it would have been difficult to say that that portion of the land was taken out @ 
t. 
‘ nik as is not what she did. She let what I think we are entitled to describe 
as the user of a defined portion of the premises to the bill-posting company. 
Reading s. 12 (2), proviso (ii) and also s. 18, one cannot help seeing that the proviso 
and the section are directed not so much to the terms of a lease, but to the user of 
the premises either for the purpose of a dwelling-house or for the purpose of {) 
business or professional purposes. It has been held in Phillips v. Hallahan (4), 
that if a portion of the premises is separately let for business premises to someone 
other than the tenant, that part is taken out of the Act. The question is, should 
the same answer be given if the land in question is not sub-let to a tenant who 
occupies as a tenant in the strict sense of the word, but there is a licence of exclusive 
user by the grantee which is not inconsistent with the rights of the grantor? 
Should there be the same answer as where there is an actual sub-tenancy of a de- 
fined portion of the land? It seems to me that the answer ought to be the same, 
and, in my judgment, that is the result of holding, as I think it has been held, that 
the decision of the judges who decided Gidden v. Mills (5) was correct. In that 
case there was a dwelling-house and a garage: the dwelling-house was sub-let, but 
the garage was retained by the tenant to use for business purposes. It was held FE 
that, because he was using the garage for business purposes himself, not having let 
it to anybody else, he had lost the protection of the Acts so far as the garage was 
concerned, and as he had parted with the possession of the rest of the land let to 
him, he was not a tenant of it or an occupier having any rights under the Acts at 
all. There has been a difference of opinion whether the proper order to be made 
in such a case was one for possession of the garage or whether there should not be G 
an order for possession of the whole of the premises let. My view, when I decided 
that case, was that the judgment ought to be for possession only of the land which 
was being used for business premises, that is to say, the garage, but that view did 
not commend itself to the majority of the Court of Appeal who decided Haskins v. 
Lewis (6). I think it must now be taken that the order in Gidden v. Mills (5) was 
wrong in one respect and in one respect only, namely, that where the tenant has H 
parted with the dwelling-house to a sub-tenant, and is himself using the rest of the 
premises for business purposes, judgment ought to be for the possession of the 
whole of the premises let and not for possession of part of the premises. That view 
has no bearing on the case which we have to consider now, because in the present 
case the tenant did retain the dwelling-house and did retain everything but the bill- 
posting station which was used by the bill-posting company. I see no reason to I 
hold that there cannot be a judgment for part of the premises as to which it is 
ane be na gr ae ai = has been granted to a third person. In this 
occupation of the Belin i ‘ a i enank ee a herself ous a 
uing-house and using part of the premises for business 
purposes, and it seems involved in Gidden v. Mills (5), apart from the question of 
é ses, 1 j e that part (which must be a defined art) out of the 
Act altogether, and if it be taken out of the protection of th 
e Act, then the land- 
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A lord, who has given notice to quit, and at common law would be entitled to 
possession of the whole premises, can say: 
“At common law I would be entitled to possession of the whole; you, the de- 
fendant have shown a right to remain in possession of a portion of the premises, 
but you have shown no right to remain in possession of that portion of the 
premises of which I seek to recover possession by this Act.” 
As I said the question is involved and is not without difficulty. I have come to the 
conclusion that the right order is, that the appeal should be allowed with costs, and 
there should be judgment for the plaintiff for possession. 


SLESSER, L.J.—I agree with the views expressed by my Lords. The tests under 
s. 12 are inferential, but the section and the guidance given by the lapsed s. 18 of 
C the Act of 1920 point to user as the criterion in considering whether what the 
tenant has done has thrown the whole or part of the house out of the protection of 
the Act. The difficulty which arises in cases like the present is one of fact and 
degree. Where the sub-tenancy is proved, it is much easier to find on the facts 
whether the part so demised has, or has not, been used for business purposes, but 
when you are dealing with user, the user, on the one hand, may be a user sub- 
D stantially giving occupation and dominant or paramount user to a person other 
than the tenant, or, on the other, the user by the person other than the tenant may 
be of so slight an amount as scarcely to exclude the land from the protection of the 
Act. Or you may get a concurrent user both by the tenant and by the grantee of 
the licence from the tenant. In any event I am quite clear that the learned judge 
here was wrong in disposing of the matter on the ground that there was a licence 
FE and not a sub-tenancy. While I think much may turn in an individual case on 
the nature of the user—a view which has been indicated by my Lord when he drew 
attention to the difference between what might properly be called an advertising 
station, a physical erection on a defined piece of land, and the use of a wall for the 
purpose of advertising—I am clear that in this case the user contemplated by the 
agreements was of such a kind that it did constitute with regard to a part of the 
Ff house—as the land is notionally to be considered under s. 12 (2) (iii)—a user by a 
person other than the tenant for business purposes. In Stening v. Abrahams (7) 
FarweEL.u, J., says (ante p. 439) on the question whether the tenant, the grantor, had 

or had not parted with possession: 





“The fact that the agreement is in the form of a licence is immaterial as the 
licence may give the licensee so exclusive a right to legal possession as to 
amount to a parting with possession.”’ 


Again in Taylor v. Overseers of Pendleton (8), Wits, J., said, 


‘‘The words there were more like words intended to confer a licence only than 
those used in the present case. I think the word ‘privilege,’ which is used in 
this agreement, is not inconsistent with the right to occupy. I have come to 
H the conclusion that on the proper construction this agreement also creates a 
tenancy. For these reasons I am of opinion that both the hoardings are 
rateable.”’ 
Here we are not concerned with rating, nor specifically with occupation, but with 
user. Those observations point to the fact (and I think that, if the learned judge 
had had them under consideration, he would not have decided the case so 
J prematurely) that the granting of a licence is not in itself, because of the form of 
the licence, conclusive whether a complete right of user or even a right of occupa- 
tion has or has not passed under the licence. I need not refer in detail to these 
agreements. They give an exclusive right of fixing advertisements upon the vacant 
land frontage of the licensor. The phrase ‘‘vacant frontage’ seems to indicate that 
the tenant was not putting this land to any use, but the agreement is not very 
artistically drawn. We have heard some suggestion that cabbages were grown on 
this land; whether they were grown or whether they were derelict cabbages I know 
not, but looking at the fair construction of these agreements, I think it was 
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described as vacant land, the licensees were entitled to free and uninterrupted 
access to and user of the said position, and we may fairly come to the oe 
that what was intended was to grant to the licensee paramount user of this _— 
and I think substantially an occupation, certainly an occupation of those parts 
which were necessary in order to erect the advertising hoarding. If that be so, you 
have here a part of the house, the land used and allowed to be used by the tenant 
for business purposes other than those of the tenant, and I agree that in those 
circumstances that the land, on that licence being granted, has passed outside the 
ambit of the Rent Restrictions Acts, and therefore, I think that this appeal should 
be allowed. 

Appeal allowed. 


Solicitors: H. A. Phillips; Evans, Jarvis, & Sherry. 
[Reported by R. A. Yuun, Esq., Barrister-at-Law.] 





ADAMSON (INSPECTOR OF TAXES) v. UNION COLD 
STORAGE CO., LTD. 


[House or Lorps (Lord Buckmaster, Lord Warrington, Lord Atkin, Lord Tomlin 
and Lord Macmillan), November 23, 24, 1931] 


[Reported 146 L.T. 172; 16 Tax Cas. 293] 


Income Tax—Deduction in computing profits—Rent of business premises— 

Reduction of rent if lessee’s profits insufficient to pay dividends. 

A limited company was granted a lease of a large quantity of property, 
mostly situated outside the United Kingdom, which property it used in its 
business. The form of the lease was that commonly used in England, under 
which the lessors, as beneficial owners, demised to the company the specified 
property for a term of twenty-one years in consideration of a rent of £960,000 
per annum which the company covenanted to pay by quarterly instalments. 
The lease also provided that if at the end of any financial year the company 
found that it had not earned sufficient profits to pay certain specified dividends 
and interest, then to the extent of the deficiency the rent should be abated, and 
any rent paid during the year in excess should be repaid. The company was 
assessed to income tax on its profits without any allowance for the rent paid 
under the lease. The commissioners took the view that the payments under 
the lease were not payments necessary to earn profits, but contingent payments 
dependent on and payable only out of profits. It was not argued that the lease 
was not a valid and effective document. 

Held: the payments made by the company under the lease were proper 
deductions for the purpose of computing its profits because they were the rent 
of business premises and were not rendered otherwise by the fact that a rebate 
or reduction of the amount paid was measured by 


the amount of the company’s 
profits. 


Notes. Considered: British Sugar Manufacturers, Ltd. v. Harris, [1938] 1 All 
E.R. 149. Referred to: Indian Radio and Cable Communications Co. v. Income 
Tax Comr., Bombay Presidency and Aden, [1937] 3 All E.R. 709; Vestey's 
Ewvecutors v. Colquhoun, [1949] 1 All E.R. 1108, 
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A As to expenses measured by profits, see 20 Hatspury’s Laws (3rd Edn.) 159-161, 
para. 279; and for cases on the subject see 28 Dicesr 42-45, 215-226. 


Cases referred to: 
(1) Gas Lighting Improvement Co. v. I.R. Comrs., [1923] A.C. 723; 92 L.J.K.B. 
665; 129 L.T. 481; 39 T.L.R. 504; 12 Tax Cas. 505, H.L.; Digest Supp. 
B (2) Pondicherry Rail Co., Ltd. v. Income Tax Comrs. (1981), 58 L.R. Ind. App. 
239; Digest Supp. 
(3) Last v. London Assurance Corpn. (1885), 10 App. Cas. 488; 55 L.J.Q.B. 92; 
53 L.T, 634; 50 J.P. 116; 34 W.R. 233; 1 T.L.R. 617; 2 Tax Cas. 100, H.L.; 
28 Digest 58, 297. 


Appeal from the decision of the Court of Appeal (Lorpv Hanworru, M.R., 

C Stesser and Romer, L.JJ.), reported 144 L.T. 140 on a Case Stated by the 
Commissioners for the General Purposes of the Income Tax Acts. 

The Case Stated was as follows: 

1, At a meeting of the Commissioners for the General Purposes of the Income 
Tax Acts for the City of London, held on Feb. 18 and 19, 1929, at Gresham College, 
Basinghall Street, in the city of London, the Union Cold Storage Co., Ltd., an 

D incorporated company, whose registered office is at 13-16 West Smithfield, in the 
city of London (hereinafter called ‘‘the appellant company’’) appealed against 
assessments to income tax for the years 1923-4 and 1924-5 under Sched. D of the 
Income Tax Acts in respect of the profits of the appellant company’s trade as 
follows: 1923-4, £800,000 less £450,000 wear and tear of plant and machinery; 
1924-5, £800,000 less £350,000 wear and tear of plant and machinery. 

E 2. The main ground of the appellant company’s appeal, apart from a question of 
depreciation, which it was agreed should stand over, was that in computing its 
profits for the years ended Dec. 31, 1922, and Dec. 31, 1923, respectively (two of 
the years of average upon which the said assessments were based) there should be 
included and allowed as deductions two sums of £630,000 and £960,000 paid in 1922 
and 1923 respectively, in the circumstances hereinafter mentioned, under an in- 

F denture of lease dated Dec. 29, 1921, and made between Sir William Vestey (now 
Lord Vestey) and Sir Edmund Hoyle Vestey of the first part, the appellant company 
of the second part, and Messrs. Charles Auguste Kennerley Hall, James Meeres 
Drabble, and Kenneth Stirling, all of Paris, of the third part. 

3. The appellant company was incorporated in the year 1897, and the persons 
concerned in the forming of it were the present Lord Vestey and Sir Edmund 

G Hoyle Vestey. During the period between its formation and the year 1921 the 
company carried on a profitable business principally consisting of the maintenance 
and operating of cold storages in this country and elsewhere. 

4. The capital of the appellant company was originally £30,000. The capital 
was increased from time to time, and in 1920 it was £4,780,000 made up as follows: 
£1,480,000 6 per cent. cumulative preference shares, £2,000,000 7 per cent. second 

HH preference shares, £1,000,000 10 per cent. A preference shares, £300,000 ordinary 
shares—£4,780,000. There was also outstanding at Dec. 31, 1920, 4} per cent. 
first mortgage debenture stock issued by the appellant company amounting to 
£1,079,667. 

In 1923 there was a further issue of £3,300,000 first preference shares and 700,000 
ordinary shares bringing the total share capital up to £8,780,000, and in 1925 there 

I was a further issue of £3,220,000 6 per cent. preference shares bringing the total 
share capital up to £12,000,000. 

The holders of the ordinary shares have one vote for each share, and the holders 
of the 10 per cent. A preference shares have one vote for each share. The holders 
of the 6 per cent. and 7 per cent. preference shares have no voting rights unless 
(inter alia) the dividends are passed. 

5. When Messrs. Vestey decided to form the appellant company in 1897 they 
approached Messrs. Sing, White & Co., stockbrokers, of Liverpool, and asked for 
their assistance. They desired to have an outside director on the board to look 
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after the interest 
the company. Accordingly, Mr. James Sing, a member of the said firm, was 


appointed a director, and was chairman of the board from 1897 until 1913, ee 
year he died, and his brother, Mr. Roger Perey Sing, succeeded him, and has re- 
mained chairman of the board. Mr. R. P. Sing’s main function as a director has 
always been and is, to represent and watch over the interests of the members of 
the public who have invested their money in the company, namely, the holders of 
preference shares and debenture stock. In 1920 and 1921 the other directors were 
Lord Vestey, Sir Edmund Hoyle Vestey, Mr. Horsfield, Mr. Bundey, Mr. Samuel 
Vestey and Mr. Percy Vestey, the two latter being managing directors. 

6. Up to the year 1911 the whole of the ordinary shares (then £300,000) were 
held by Lord Vestey and Sir Edmund Hoyle Vestey. In 1911 these shares were 
converted into 10 per cent. A preference shares, and a further £300,000 ordinary 
shares were issued. The whole of those ordinary shares were held by Lord Vestey 
and Sir Edmund Hoyle Vestey, who held (in addition) a certain number of the 
preference shares. 

In 1918 the Vesteys transferred the whole of their ordinary shares, namely, 
300,000 shares of £1 each to the Western United Investment Co., Ltd. (hereinafter 
called ‘‘the Western Co.’’), which was incorporated on Aug. 26,1918. The Western 
Co. holds by itself or its nominees (some of whom are employees of the appellant 
company) the whole of the £1,000,000 ordinary shares of the appellant company 
and some of the 10 per cent. A preference shares of that company. 

There are four ‘‘management’’ shares of the Western Co. which are held 
respectively by Lord Vestey, his son Mr. Samuel Vestey, Sir Edmund Hoyle 
Vestey, and his son Mr. Ronald Vestey. The ordinary shares of the Western Co. 
were applied for and allotted direct to the Public Trustee, Mr. Samuel Vestey and 
Mr. William George Bundey, who paid cash for them, and all the shares in the 
Western Co. other than the four management shares hereinafter mentioned stand 
in the names of the Public Trustee, Mr. Samuel Vestey and Mr. Ronald Arthur 
Vestey, under a settlement dated July 31, 1919, whereby Lord Vestey and Sir 
Edmund Vestey settled the same upon trust to pay annuities to employees of the 
appellant company, certain relatives of the settlors, and other persons, and, subject 
thereto, upon trust for the descendants of the settlors. 

The four Vesteys, who hold the management shares, control the Western Co. 
Article 5 of the articles of association of that company provides: 


‘The said ordinary shares shall not confer on the holders for the time being 
thereof the right to attend or vote either in person or by proxy at any general 
meeting or to have notice of such meeting or to have any voice in the manage- 
ment or control of the company or to appoint directors or to interfere in such 
management or control or to inspect the account books and documents of the 
company (except as by law entitled), and such holders shall be bound by the 
accounts from time to time furnished by the directors.”’ 

Article 6 provides: 


‘The said management shares shall confer on the holders for the time being 
thereof the right to the management of the business and the control of the 
company, and such holders shall alone be capable of being directors of the 
company. The said management shares shall not confer the right nor entitle 
the holders for the time being to any dividend, interest, or other payment of a 
like nature out of the funds, profits, or capital of the company nor the right in 
a winding-up of the company to any repayment of capital or other payment of 
a like nature in respect of such shares. The said management shares shall not 
entitle the holders for the time being thereof nor shall they be entitled to or be 
paid any remuneration or fees for their services as such directors as aforesaid 


or in connection with their management of the business or control of the 
company.”’ 


7. The head office and seat of direction of the appellant company is and always 
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has been in the United Kingdom, and until the year 1915 it carried on either 
directly or through subsidiary companies a world-wide business. In particular, 
besides a very large trade in the United Kingdom, it carried on extensive trade in 
and with the Argentine, China, and Russia. It owned cold stores and refrigerating 
and other plant and machinery in Russia at Riga, Petrograd, and Moscow, and in 
China at Hankow, Singargee, and Shanghai, and in the year 1915 it commenced 
the erection of large works at Zarate in the Argentine. The appellant company 
owned the whole of the works used for the purposes of the trade wherever situate 
and itself carried on the trade in the United Kingdom and in Russia, but the trade 
at Hankow was carried on by a subsidiary company known as the International 
Export Co., Ltd. (hereinafter referred to as ‘“‘International’’), the trade at Shanghai 
was carried on by a subsidiary company known as the Shanghai Ice and Cold Storage 
Co., Ltd. (hereinafter referred to as ‘‘Shanghai’’), and it was intended that when the 
works at Zarate were completed the trade there should be carried on by a third 
subsidiary company to be formed for that purpose under the name of the Anglo- 
South American Meat Co., Ltd. (hereinafter referred to as ‘‘Anglo’’). The 
appellant company or its nominees owned all the shares in ‘‘International’’ and 
“‘Shanghai,’’ and these companies were controlled in the United Kingdom and 
charged to income tax in respect of the whole of their profits under Case I of 
Sched. D, the greater part of those profits being paid over to the appellant company 
in the form of taxed dividends. 

8. On Dec. 14, 1915, the appellant company entered into an agreement with the 
National Cold Storage Co., Inc., of New York (hereinafter referred to as ‘‘National’’) 
and Sir William Vestey and Mr. E. H. Vestey. By this agreement and a series of 
collateral agreements entered into then or subsequently between the same parties 
and ‘‘International,’’ ‘‘Shanghai’’ and ‘‘Anglo’’ respectively, it was provided that 
the appellant company should place ‘‘National’’ in full undisturbed possession and 
control for its own individual benefit of all the business, business premises, good- 
will, assets and undertaking of and controlled by the appellant company in all parts 
of the world outside the United Kingdom on the terms that ‘‘National,’’ or in de- 
fault Sir W. Vestey and Mr. I. H. Vestey, should pay annually to ‘‘International’’ 
£30,000, to ‘‘Shanghai’’ £3,000, to ‘‘Anglo’’ (as from the date when the capital of 
£150,000 should have been provided by the appellant company) £10,500, and to the 
appellant company such sums as might be required to make up the profits of the 
appellant company to an amount (viz., at that time £224,000) sufficient to provide 
for payment of the interest on its debenture stock and mortgages, the dividends on 
its 6 per cent. cumulative preference shares, the amount required to be carried to 
its depreciation fund, the dividends on its 10 per cent. ‘‘A’’ cumulative preference 
shares and dividends at the rate of 10 per cent. per annum on its ordinary shares. 
The ownership of the premises, plant, and machinery in China, Russia, and the 
Argentine was retained by the appellant company, and it was part of the terms of 
their agreement with ‘‘National’’ that these premises should not be demised or 
leased to ‘‘National,’’ but that the premises, plant, and machinery should, during 
the continuance of the agreement, be at the sole disposal and under the sole control 
of ‘‘National’’ for the purpose of enabling ‘‘National’’ to carry on such of the 
business as ‘‘National’’ might think fit, ‘‘National’’ being bound to keep all build- 
ings and premises in a proper state of repair, and to keep all plant and machinery 
in proper working order and condition, save as regards all ordinary wear and tear, 
but being under no obligation to make provision for fire insurance or to write off or 
provide for any depreciation in value of wasting assets, which was intended to be 
covered by the sum carried to the depreciation fund of the appellant company. 
The term of the agreement was twenty-eight years from Jan. 1, 1916, determinable 
by ‘‘National’’ on twelve months’ notice at the end of seven, fourteen, or twenty- 
one years. 

9. The provisions of the agreements referred to in the preceding paragraph were 
duly carried out, and from Jan. 1, 1916, until the year 1921 the businesses thereto- 
fore carried on by the appellant company or its subsidiary companies outside the 
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‘“‘National’’ and were controlled abroad. The 


profits arising from these businesses consequently ceased to be chargeable to income 
tax under Case I of Sched. D, but, on the other hand, the balance of = said pay- 
ments of £30,000 a year to ‘‘International”’ and £3,000 a year to Shanghai 
remaining after charging the administration expenses of those companies was 
charged to income tax and paid over to the appellant company as taxed dividends. 
10. In, and for some years prior to, the year 1921, Lord Vestey and Sir Edmund 


Hoyle Vestey (independently of the appellant company) Were shareholders in 
companies which were engaged in businesses in connection with meat and other 
produce. The general nature of the businesses so carried on was to provide for the 
raising and bringing to this country the meat supplies which enabled the companies 
in question to compete with the Americans. Some of these companies owned 
ranches, cattle breeding properties and freezing works in South America, Australia, 
New Zealand, China, and other places. Lord Vestey and Sir Edmund H. Vestey 
owned personally the properties specified in the Tirst Schedule to the said in- 
denture of lease and through their nominees the properties specified in the Second 
Schedule to the said lease. Other of the companies not owning properties carried 
on the businesses on the leased properties and/or in connection with the distribu- 
tion of the produce thereof. Lord Vestey and Sir Edmund H. Vestey beneficially 
owned the whole of the shares in these “‘holding,”’ ‘“‘operating’’ and ‘‘distributing”’ 
companies. 

11. It was stated in evidence that during the war the appellant company had to 
increase its cold storage accommodation very considerably, and in particular at the 
suggestion or with the consent of the government the appellant company built very 
large stores in Liverpool and in Glasgow, the government helping to finance the 
company, with the result that at the end of the war the cold storage accommodation 
throughout this country was very much in excess of requirements, and that in 1920 
and 1921 it became a serious matter whether the appellant company could earn 
sufficient money to pay its fixed charges, including its preferential dividends. Dis- 
cussions took place as to the course to be adopted by the appellant company so as 
to broaden the basis of its business, and the suggestion was made that the appellant 
company should take at a rental the properties mentioned in para. 10. Negotia- 
tions followed between the Vesteys and Mr. R. P. Sing (as representing the outside 
shareholders in the appellant company), and finally an arrangement was come to 
as hereinafter described, the general nature of which was that the appellant 
company should take a lease of the ranches, freezing plants, and other immovable 
property mentioned in para. 10 hereof for a term of twenty-one years (determinable, 
however, on six months’ notice as hereinafter mentioned), at a rent of £960,000 
per annum (subject to abatement), that the appellant company should purchase 
from the Vesteys the shares in the ‘‘operating’’ and ‘‘distributing’’ companies 
before mentioned for the sum of £1,226,903, subject to the condition that upon 
determination of the lease the appellant company should resell the shares to the 
Vesteys at the same price and that the shares in the holding companies should also 
be acquired (without payment) by the appellant company and held by them during 
the period of the lease. In negotiating these arrangements Mr. Sing’s desire and 
intention were, as he stated to us, to establish the business of the appellant 
company upon a broader basis so that the appellant company could and would be 
peek eg an eg on its preference capital, and the scheme evolved 
ae eee pai . ce ensured the company handling some quarter 
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of “National” by the before-mentioned agreement of Dec. 14, 1915, other than 
the Russian businesses which had already been relinquished by ‘‘National.”’ 
Accordingly arrangements were made with ‘‘National’’ for the cancellation of the 
said agreement of Dec. 14, 1915, as hereinafter mentioned. The properties re- 
linquished by ‘‘National’’ included the said properties at Zarate (in the Argentine) 
and Hankow and Singargee (in China) mentioned in para. 7 above. It was 
arranged that the appellant company should resume control of these properties and 
sell them (together with the shares in the International Export Co., Ltd.) to Lord 
Vestey and Sir Edmund Vestey for the sum of £1,800,000 and that the said 
properties should be included in the lease of properties which the appellant company 
was to take referred to in the preceding paragraph. 

(b) It was stated to us by Mr. R. P. Sing in the course of the evidence given by 
him that the business reason for selling these properties to the Vesteys and taking 
a lease from them were (as regards Zarate) that it was then in contemplation that 
Zarate might some day be sold to another company because developments were 
going on by which the appellant company should in course of time have other works 
out there. It was all part and parcel of the appellant company’s scheme of 
development. Also the appellant company had to find money for the shares it was 
purchasing from the Vesteys; it wanted to obtain the money without a public issue, 
and the Vesteys wanted back these properties with the possibility of re-sale later 
on, and it was a mutually advantageous arrangement. As regards the Hankow 
property a further reason was that the two Chinese businesses at Harbin and 
Nankin, which were included in the lease, belonged to companies in which the 
Vesteys held all the shares and had never been subject to the ‘‘National’’ agree- 
ment of 1915 or the cancellation thereof of 1921. The headquarters of all the 
Chinese businesses were at Nankin. Hankow was to a certain extent a subsidiary, 
and it was thought wise that the three properties should be all in the one hand. 

(c) It was also stated in evidence by Mr. Sing that at various periods and in 
various ways there were sales and counter-sales between various companies in 
which the Vesteys were interested and the appellant company. The latter only 
bought properties when the working was proved to be a success, and at sundry times 
and in various ways there had been sales from the appellant company to such 
companies as aforesaid, and then sales back from such companies to the appellant 
company, as suited their arrangements. 

13. The foregoing arrangements were sanctioned by the directors of the appellant 
company at meetings held on Dec. 5 and 23, 1921. 

14. In pursuance of the said resolutions an agreement was entered into on 
Dec. 23, 1921, with the National Company, whereby the agreement of 1915 was 
terminated and the National Company relinquished the control of the said foreign 
businesses other than the said Russian businesses which had already been re- 
linquished and the control was retransferred to the appellant company. On the 
same day, for the purpose of giving effect to the resumption and control by the 
appellant company of the said foreign enterprises three other similar agreements 
were entered into with the said three subsidiary companies of the appellant com- 
pany, namely, ‘‘International,”’ ‘‘Shanghai,”’ and ‘‘Anglo,’’ respectively. 

15. (a) Sir William Vestey and Sir Edmund Hoyle Vestey decided to execute a 
settlement of the said rent of £960,000 in manner hereinafter appearing, and the 
trustees of that settlement were Messrs. Charles Auguste Hall, James Meeres 
Drabble, and Kenneth Stirling, all of Paris, who were accordingly made parties to 
the lease which was executed pursuant to the arrangement mentioned in para. 11 
hereof. The lease was dated Dec. 29, 1921, and made between Sir William Vestey 
and Sir Edmund Hoyle Vestey (thereinafter called ‘‘the lessors’’) of the first part, 
the appellant company (thereinafter called ‘‘the lessees’’) of the second part and 
the said Charles Auguste Kennerley Hall, James Meeres Drabble, and Kenneth 
Stirling of the third part, which, for the sake of convenience, is hereinafter referred 
to as ‘‘the lease.’’ 


(b) The properties comprised in the lease were divided into three schedules, 
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Those in the first schedule were properties owned by the Vesteys in their own 
names. Those in the second schedule were properties to which the Vesteys besiics: 
beneficially entitled, but were in the hands of nominees. Those in the third 
schedule were properties held by companies which the Vesteys controlled. For the 
purpose only of the claim for depreciation put forward by the appellant company 
and for the purpose of the hearing, it was agreed that the rent of £960,000 would 
be fairly apportioned between the three schedules as follows: namely, first schedule, 
£13,000; second schedule, £693,000; and third schedule, £254,000. The properties 
mentioned in these three schedules included the ranches, cattle breeding properties, 
freezing works, and other properties owned either by the Vesteys or by the 
‘holding’? companies as described in para. 10 above, and also included the said 
properties at Zarate (in the Argentine) and Hankow and Singargee (in China) 
mentioned in paras. 7 and 12 above. 

16. In further pursuance of the arrangements mentioned in para. 11 hereof the 
Vesteys sold to the appellant company or its nominees their shares in the 
‘‘operating”’ and ‘‘distributing’’ companies (other than those in the next succeeding 
paragraph mentioned) for the sum of £1,226,903, and the appellant company 
executed an undertaking dated Dec. 29, 1921, addressed to the Vesteys, whereby 
in consideration of that sale the appellant company undertook, on the termination 
by any means of the lease, to re-sell and re-transfer or cause to be transferred to the 
Vesteys in equal shares or as they might direct the said shares in the said 
‘“‘operating’’ or ‘‘distributing’’ companies, at the price then paid by the appellant 
company to the Vesteys for the same. In the event of any of the properties upon 
which the business of the said companies had been carried on being withdrawn 
from the lease the appellant company undertook to re-sell and re-transfer as afore- 
said the shares of the company which (prior to the granting of the lease) was 
carrying on the business at the particular property so withdrawn from the lease, at 
the prices then paid by the appellant company to the Vesteys for the same. 

17. For the purpose of implementing and making effective the lease so far as it 
included properties which were not in the legal ownership of the Vesteys but of the 
“‘holding’’ companies aforesaid, the shares in these ‘‘holding’’ companies were 
transferred by the Vesteys to the appellant company (without payment), and by a 
further undertaking, also dated Dec. 29, 1921, executed by the appellant company 
and addressed to Sir William Vestey and Sir Edmund Hoyle Vestey, the appellant 
company acknowledged that it held those shares for and on behalf of and as trustees 
for the Vesteys in equal shares, and that it had no beneficial interest in the capital 
value of those shares but only in the profits earned by carrying on the business of 
the companies by which those shares were issued, and in respect whereof dividends 
oe be declared and income payable on them during the currency of the lease. 

e same had been transferred to the appellant company to hold during the 
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Vestey first proposed a larger rent than £960,000 per annum. The figure of 
£960,000 was ultimately agreed upon after negotiation, but Mr. Sing stipulated 
that there should be an abatement clause so that, in the event of the appellant 
company’s earnings not being sufficient to pay the rent, the rent should be pro rata 
abated, and an abatement clause was accordingly inserted in the lease. His sole 
object was to preserve the interests of the preference and other shareholders, and 
in particular to safeguard them against the effect of American competition, and to 
ensure, as far as possible, that the earning capacity of the appellant company 
should be sufficient to pay the preference and ordinary dividends as provided in the 
lease. He agreed that he could only secure the insertion of this clause if Lord 
Vestey and Sir Edmund Vestey and his co-directors agreed, and, further, that if 
Lord Vestey and Sir Edmund Vestey took a decided view one way, and he and his 
co-directors took a decided view the other way, the Vesteys’ view would ultimately 
prevail, in which event he should resign. In point of fact, however, he and the 
Vesteys have always agreed amicably. 

(b) It was also stated by Mr. Sing that, in negotiating the lease, he regarded it 
as necessary that it should be over a fairly long period. Continuity was desirable, 
and it did not seem to be worth while to enter into an arrangement of this nature 
unless there was a fair chance of its continuing for his tenure of office as chairman 
of the company. The Vesteys, however, wished to be able to terminate the lease 
at six months’ notice, and Mr. Sing agreed to the insertion of a mutual clause to 
this effect. Inasmuch as he had known the Vesteys for many years, and had been 
on the board for ten years then, he considered that it was a reasonable arrangement 
and relied on the Vesteys not to let the company down. 

20. A number of retail shops have been opened by subsidiary companies in which 
the appellant company owns all the shares, and since 1923 it has acquired all the 
shares in other companies owning similar shops. The issue of the £4,000,000 
additional capital in 1923 was made for the purpose of acquiring the shares in some 
of these companies. The total number of retail shops now owned by the various 
companies above mentioned is 2,600. It was stated in evidence by Mr. Sing that 
since the lease the business operations of the appellant company (so far as concerns 
the properties, &c., comprised in the lease) are as follows: It either rears on 
properties comprised in the lease or buys cattle out in far-distant countries and 
takes them into the freezing works comprised in the lease and kills them, and uses 
all the by-products. It has its own ships, which bring the produce from the various 
freezing works to London or to the Continent or to Liverpool, and there it is 
distributed by the appellant company, either wholesale or to the shops above 
mentioned, where it is sold over the counter. The business of the appellant 
company in respect of the profits of which it is assessed to income tax is the en- 
tirety of its business, whether arising from the properties comprised in the lease or 
not; and it was also stated by Mr. Sing in evidence that the ownership as lessees 
of the properties mentioned in the lease was an integral part of the whole business 
and ensured the appellant company getting at least 250,000 tons per annum; and 
that although without these properties the appellant company would be able to 
carry on business to a certain extent, it would not have the certainty that it now 
has. 

21. (a) By three indentures dated respectively July 11, 1923, April 22, 1925, and 
Nov. 30, 1927, each made between Lord Vestey and Sir Edmund Hoyle Vestey of 
the first part, the appellant company of the second part, and the said C. A. 
Kennerley Hall, J. M. Drabble, and K. Stirling of the third part (which indentures 
are, for the sake of convenience, hereinafter referred to as the first, second, and 
third supplemental leases respectively), in pursuance of the proviso in that behalf 
hereinbefore referred to contained in the lease, various properties were withdrawn 
from the lease and other properties substituted therefor as hereinafter mentioned. 

(b) By the first supplemental lease freezing works and land used in connection 
therewith at Port Darwin in Australia (included in the third schedule to the lease 
and owned by the North Australian Meat Co., Ltd.) were withdrawn from the lease, 
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and freezing works and other buildings at Campana in the Argentine Republic, and 
known as the ‘‘Campana Works,’’ were substituted therefor. Tor the ‘purpose of 
a claim for depreciation made by the appellant company the Port Darwin property 
was valued at £916,000 and the Campana Works at £553,000. But it was stated 
in evidence that at the time when the substitution took place the earning capacity 
of the Campana Works was greater than that of Port Darwin, which was functioning 
to a very small extent, if at all, owing to the labour position, which made it very 
costly to handle cattle. At that period the Campana Works were a “‘live’’ business, 
whereas Port Darwin was in a poor way and, to a certain extent, lying dormant. 
No alteration was made in the rent payable under the lease on the occasion of the 
substitution. The explanation given to us as to why the rent was not increased 
was that Port Darwin has been a disappointment, and the Campana Works were 
substituted because they were considered better business which would enable the 
company to earn the rent. In connection with, and as part of the arrangement 
for the substitution of, these properties, by an agreement dated June 28, 1923, and 
made between the Western United Investment Co., Ltd., of the one part and the 
appellant company of the other part, the appellant company purchased for the sum 
of £4,000,000 all the shares in the North Australian Meat Company (which owned 
Port Darwin) and in eight retail shop-owning companies mentioned in the schedule 
thereto. It was thought desirable that the appellant company should own Port 
Darwin with a view to future possibilities. 

(c) By the second supplemental lease the freezing works and lands used in 
connection therewith at Zarate, in the Argentine Republic (hereinbefore referred 
to) were withdrawn from the lease and properties in Brazil, Uruguay, China, and 
Poverty Bay, New Zealand, were substituted. No alteration was made in the rent 
payable under the lease. It was stated by Mr. Sing in evidence that one of the 
reasons for the withdrawal of the Zarate property was that, at the date of the 
second supplemental lease, negotiations were going on for the sale of this property, 
and it was sold to the River Plate British and Continental Meat Co., and under 
the terms of that sale the appellant company were to get contracts for the storage, 
lighterage, cartage, and sale on commission of the products of the River Plate 
British and Continental Meat Co. (a company in which neither the appellant 
company nor the Vesteys held any interest) and therefore would earn a considerable 
amount on handling that business. The agreement was to last for twenty-one 
years with regard to storage, lighterage, and cartage, and ten years with regard to 
sale on commission. The arrangement made between the appellant company and 
the Vesteys was that the appellant company would release the Zarate property on 
the terms that the contract with the River Plate Co. should be made with the 
appellant company, giving the appellant company the rights above mentioned, and 
that the Vesteys should include in the lease the other properties above mentioned 
in place of Zarate. 

(d) By the third supplemental lease the said Campana Works and certain other 
properties were withdrawn from the lease and property at Buenos Aires known as 

South Dock’’ was substituted. No alteration was made in the rent payable under 
the lease. For the purpose of the said depreciation claim, South Dock was valued 
at £2,361,000 and was more valuable than the properties withdrawn. It was stated 
by Mr. Sing in evidence that South Dock was a property which the Vesteys had 
just completed at that time, and was the finest and most up-to-date freezing works 
in the world; that it was part of the arrangement that the appellant company 
piety purchase the Campana Works and other properties withdrawn, and the 
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have the withdrawn properties which it was working on its own account. The 
same applied to the purchase by the appellant company of Port Darwin. For 
ordinary purposes the construction of a freezing works takes eighteen months. 

22. In the years 1923 and 1924 the said rent of £960,000 per annum was paid in 
full, but by reason of the operation of the abatement clause, in 1922 only £630,000 
was paid, and in 1925, 1926, and 1927 no rent was paid at all, because the appellant 
company’s receipts were not sufficient. The unpaid rent is not carried forward, 
but simply abates. 

23. For many years, including each of the years 1922 to 1927, both inclusive, 
mentioned in the preceding paragraph, the appellant company has invariably paid 
both the fixed dividends on its preference shares and also uniform dividends of 
10 per cent. on its ordinary shares. 

24. Whether any particular property is in the hands of a subsidiary company of 
the appellant company, or whether any particular operation is carried on by an 
operating company, or not, the whole business is controlled by the appellant 
company, and the assessments to income tax are based upon the assumption that 
the business, whether in the hands of the subsidiary companies or the operating 
companies, or the appellant company, is business taxed as carried on by the 
appellant company. 

25. It was contended on behalf of the appellant company: 

(a) That the said sums of £630,000 and £960,000 paid by the company under the 
lease were rent which the company was under a legal obligation to pay, and paid 
for the use and occupation of the leased properties, and were wholly paid for the 
purpose of enabling the company to earn its profits. 

(b) That it is an established principle of income tax law that rent payable by a 
trader in respect of trade premises occupied and used for the purposes of the trade 
is a proper and admissible deduction. 

(c) That the said sums were moneys wholly and exclusively laid out and expended 
for the purposes of the company’s trade. 

(d) That the said sums were proper deductions in computing the company’s 
profits for assessment to income tax. 

26. It was contended on behalf of the respondent: 

(a) That the assessments appealed against should stand good unless the appellant 
company established by evidence satisfactory to the commissioners that they were 
excessive. 

(b) That regard must be had to the true nature and substance of the payments 
in respect of which deductions were claimed as appearing from the evidence before 
the commissioners. 

(c) That the yearly sum of £960,000 mentioned in cl. 8 of the said indenture of 
Dec. 29, 1921, and therein described as rent, was effectively payable by the 
appellant company for any year only if and so far as there remained a surplus of 
profit for that year after payment of (inter alia) the fixed dividends on the preference 
shares and a dividend of not less than 10 per cent. on the ordinary shares, and any 
effective payment made under that clause was a payment or application of a portion 
of the surplus profits of the appellant company. 

(d) That the said yearly sum was not a true rent but merely a payment reserved 
under a contract. 

(e) That there was no necessity to pay the said yearly sum or any part thereof as 
a condition precedent to earning profits. On the contrary, the earning of profits 
was a condition precedent to the paying of that sum. 

(f) That the said sums of £630,000 and £960,000 in respect of which deductions 
were claimed were not payments necessary for the purpose of earning profits, but 
were either annual payments payable out of the profits or distributions of profits. 

(g) That the said sums were not proper deductions in computing the company s 
profits for assessment to income tax. 

Having considered the evidence and the contentions of the parties, the com- 
missioners held that the said payments of £630,000 and £960,000 were not payments 
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antecedent to, or necessary to, earn profits, but contingent payments dependent A 


and payable only out of profits earned and were not allowable deductions from 
‘ofits assessable to income tax. 
oa Court of Appeal held, affirming the decision of Row1arr, J., that the 
question was one of mixed fact and law, and therefore the decision of the com- 
missioners could be reviewed (Gas Lighting Improvement Co., Ltd. v. Inland 
Revenue Comrs. (1)), and having regard to the document of Dec. 29, 1921, which 
was a genuine lease, the payments made for the premises leased were an outgoing 
of the business which ought to be allowed. 
The Crown appealed. 


The Attorney-General (Sir William Jowitt, K.C.), The Solicitor-General (Sir 
Thomas Inskip, K.C.) and Reginald Hills for the appellant. 
Wilfrid Greene, K.C., A. M. Bremner and J. H. Stamp for the respondent. 


LORD BUCKMASTER.—On Dec. 29, 1921, the respondents took a lease of a 
very large quantity of property specified in the three schedules, arranged according 
to the different interests in the property. Examination of the facts and circum- 
stances connected with the granting of the lease is quite unnecessary. The lease 
itself, though it dealt largely with foreign rights and foreign properties, took the 
form of a common English lease in which the lessors, as beneficial owners, demised 
unto the respondent all the property that was mentioned for twenty-one years. 
The lease contained the common covenant for payment of rent, fixed at £960,000 
a year, and provided that the lessees should pay that rent in the usual way by 
quarterly instalments, on the Ist of January, April, July, and October. Following 
that covenant there was a proviso to this effect: If at the end of each financial year 
ending on Dec. 31, when the accounts of the company were made up, it was found 
that there had not been sufficient profits earned to enable the payment of certain 
interests and dividends that are specified in the lease, then to the extent of the 
deficiency the rent should be abated, and any rent that had been paid in excess 
should be repaid. 

The Inland Revenue authorities have assessed the respondent for the two years, 
which are now under consideration, on the basis that the respondent is not at 
liberty to introduce any payment of rent made under that lease as a liability in 
ascertaining the balance of its profit and loss, and they base their claim for this 
assertion, which, on the face of it, seems rather unusual, on the ground that this 
payment under this lease is not, in fact, a payment of rent at all, but is something 
in the nature of a distribution of profits which can only be made after the balance 
has been struck under the statute, that the landlords are really sharers in the profits 
of the company on a similar footing with the preference shareholders and others, 
and consequently this money is not deductible for the purpose of ascertaining 
whether profit has been earned. 

The first thing, and, to my mind, the only thing, to be considered is this: Is this 
or is this not rent payable under this lease? No attack whatever has been made 
on the document itself. It was said that there had been an arrangement of 
property to try to avoid payment of income tax, of which, it may be, this document 
is one of the instruments ; but nobody has challenged the bona fides of the document 
itself; nobody has said that the £960,000 is a fictitious or an artificial sum. It is 
admitted that this case has to be determined on the hypothesis that this i 
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the full rent being charged a smaller sum shall be charged, and if anything has 
been overpaid it shall be returned. But whether the whole sum or part of it is 
paid, the payment is the rent of business premises and nothing but rent. 

For these reasons I am very clearly of opinion that this appeal should fail, and 
though I wish to make no remarks which would imply responsibility, the nature of 
which I cannot possibly measure or ascertain, it does appear to me, without further 
information, unfortunate that, when Rowzarr, J., had given judgment in the 
clearest terms and the Court of Appeal also to the same effect without any hesita- 
tion, the matter should have proceeded here. There is, of course, the fact that the 


- commissioners thought otherwise, but I cannot help thinking that the commissioners 


may have been misled by the introduction of a large mass of irrelevant matter 
antecedent altogether to the date of this lease. I have only to add that the decision 
of the special commissioners was not a decision on a pure question of fact, but 
certainly involved the construction of the lease, and was in my opinion more nearly 
a pure question of law than a question of fact. 


LORD WARRINGTON.—I agree. Once it is admitted that the deed, the so- 
called lease, represents a genuine transaction, the case for the Crown appears to 
me to be at an end. The deed is called a lease, and, if the immovables comprised 
in it were situate in this country, I think it would be a lease in the technical sense, 
but whether or not it is right to call it a lease, having regard to the fact that the 
immovables are situate in foreign countries, this at any rate is clear, that the 
annual sum to be paid under the document is the consideration for the use and 
occupation by the respondent company of lands, the use and occupation of which 
is essential to the earning by the company of its trading profits. Now, that being 
so, we start with this, that the annual payment would clearly be a sum which 
would be properly debited against any account of profits and gains for the purpose 
of income tax. The deed imposed on the company an absolute obligation, by 
express covenant, to pay this annual sum or rent by equal quarterly payments, but, 
those payments having been made, it was realised—and no doubt the lessors were 
interested themselves in the prosperity of the company—that, in order to secure 
the payment of debenture interest and dividends on shares, it might be necessary 
to allow some abatement of the rent so paid, and accordingly it was provided that if 





‘it is found that in respect of the then past financial year the result of the 
lessee’s operations after providing for the rent hereinbefore reserved [the total 
sum of £960,000] there shall be insufficient to enable the lessee to pay [the 
debenture interest and the dividends mentioned in the document] then the rent 
aforesaid for such financial year shall be abated to the extent of the deficiency 
so ascertained and any rent already paid”’ 


shall be repaid. It seems to me that the mere fact that the amount of the rebate 
of the rent is measured by the question whether or not the net profits are sufficient 
to pay such interest and dividends is a mere detail which has no effect upon the 
real substance of the transaction. The real substance of the transaction is that in 
the events specified there shall be a rebate of the rent; whatever is the rent, after 
the application of that rebate, is still to be paid, and it seems to me it still remains 
an expense necessarily incurred in earning the trading profits of the company. 
For these reasons I agree that the appeal ought to be dismissed. 


LORD ATKIN.—I agree the appeal should be dismissed. This seems to me to 
be a particularly clear case, and I find it unnecessary to say anything in addition to 
what has been already said by the noble Lords who have preceded me. 


LORD TOMLIN.—I concur. 


LORD MACMILLAN.—T also agree, but as reference has been made to the case 
of the Pondicherry Rail. Co., Ltd. v. Income Tax Comrs. (2), an Indian appeal 
before the Privy Council in which I took part, I should like to point out that the 
circumstances there under consideration differed entirely from those which the 
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House has been considering in the present appeal. We were reminded very 
properly by the Solicitor-General that these cases all turn on their particular 
circumstances, and in that case the convention under which the payments were 
made provided as follows: 


“The company undertakes on its part to make over to the colonial government 
during the whole duration of the concession one-half of the net profits which 
shall be arrived at’’ 


in a manner which is then set out in detail, provision being made for the deduction 
of all outgoings, such as rates and taxes, and so on. Im that case, therefore, the 
ascertainment of profits preceded the coming into operation of the obligation to pay, 
and when the profits had been ascertained the obligation was to make over one-half 
thereof to the French Colonial Government. The obligation was conceived in 
language entirely different from the language which your Lordships have been con- 
sidering in the present appeal, where there is a common form obligation in a lease 
to pay rent. When, therefore, in the passage referred to by the Attorney-General 
in the Pondicherry Case (2) I said (58 L.R. Ind. App. at p. 251) that 


‘a payment out of profits and conditional on profits being earned cannot 
accurately be described as a payment made to earn profits,’’ 


I was dealing with a case in which the obligation was, first of all, to ascertain the 
profits in a prescribed manner, after providing for all outlays incurred in earning 
them, and then to divide them. Here the question is whether or not a deduction 
for rent has to be made in ascertaining the profits, and the question is not one of 
the distribution of profits at all. 

I should like to add, also, that the other authorities to which the notice of the 
House has been directed, when their circumstances are examined, differ so entirely 
from the present case as to be of no assistance in its determination. To refer to 
one only, which the learned Solicitor-General seemed to regard as his sheet anchor, 
namely, Last v. London Assurance Corpn. (8), that case is in an entirely different 
region of the law and deals with transactions ofan entirely different nature. The 
expression ‘‘participating policies’? denotes by its very terminology that they are 
policies which participate in profits, and when insurance companies talk of a 
quinquennial distribution of bonuses they plainly refer to a distribution of profits. 
A case dealing with such distributions appears to me to be removed, toto ccelo, from 
the type of case with which your Lordships have to deal here. I have, therefore, 
no difficulty in concurring in the motion that this appeal be dismissed. 


D 


Appeal dismissed. G 


Solicitors : Solicitor of Inland Revenue; Charles H. Wright & Tracey. 
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TURK v. TURK. DUFTY v. DUFTY 


[Propate, Divorce anp Apmiraury Division (Lord Merrivale, P.), May 12, 1931] 


[Reported [1931] P. 116; 100 L.J.P. 90; 145 L.T. 831; 47 T.L.R. 445; 
75 Sol. Jo. 394] 


B Divorce—Maintenance of wife—Variation of order—Matters to be considered— 
Altered financial position of parties—Order ‘‘until further order’’—No further 
application until substantial alteration of facts—Supreme Court of Judicature 
(Consolidation) Act, 1925 (15 € 16 Geo. 5, c. 49), s. 190 (1), (2), s. 196. 

By an order for permanent maintenance the husband was directed ‘‘until 
further order’’ to secure an annual sum for the wife's life and to make to her 

C periodical payments during their joint lives. On cross-petitions for variation 

of the order, 

Held: regard must be had to all matters relevant to the exercise by the court 
of its discretion; one of those matters was the altered financial position of the 
parties; and, on the facts, there being a substantial improvement in the wife’s 
position, her maintenance would be limited to the sum secured to her by the 

D settlement. 

; Per Lorp Merrivatr, P.: Where an order proceeds on the footing of facts 

judicially ascertained the term in it ‘‘until further order’’ does not warrant any 
new application while the facts are substantially unaltered. 


Divorce—Maintenance of wife—Amount—Discretion of court. 
rE The maintenance which the Divorce Court may, in its discretion, order to 
be provided for the former wife after dissolution of marriage is not standardised 
by the law, and any practice as to the amount of permanent alimony. after 
judicial separation, under which a wife’s income will ordinarily be made up to 
one-third of the joint income, does not apply to permanent maintenance. 


Notes. The Supreme Court of Judicature (Consolidation) Act, 1925, s. 190 (1) 
and (2) and s. 196, have been replaced by the Matrimonial Causes Act, 1950, s. 19 
(2) and (3) and s. 28 (1) respectively. 

Explained: Bennett v. Bennett (1934), 103 L.J.P. 38. Applied: Re Harris, 
[1952] 2 All E.R. 409. Referred to: Perkins v. Perkins, [1938] 3 All E.R. 116. 

As to orders for permanent maintenance, see 12 Hatssury’s Laws (3rd Edn.) 
430 et seq.; and for cases see 27 Dicest (Repl.) 611 et seq. For Matrimonial 
Causes Act, 1950, see 29 Hatspury’s Statutes (2nd Edn.) 388. 

Cases referred to: 
(1) Abbott v. Abbott, [1931] P. 26; 100 L.J.P. 36; 144 L.T. 598; 47 T.L.R. 207; 
75 Sol. Jo. 188; affirmed 47 T.L.R. 222, C.A.; 27 Digest (Repl.) 622, 5806. 
(2) Sharpe (otherwise Morgan) v. Sharpe, [1909] P. 20; 78 L.J.P. 21; 99 be is 
984; 25 T.L.R. 131; 27 Digest (Repl.) 658, 6203. 
H (8) Hall v. Hall, [1915] P. 105; 84 L.J.P. 93; 113 L.T. 58; 59 Sol. Jo. 381, C.A.; 
27 Digest (Repl.) 623, 5816. 
(4) Tangye v. Tangye, [1914] P. 201; 83 L.J.P. 164; 111 L.T. 944; 30 T.L.R. 
649; 58 Sol. Jo. 723; 27 Digest (Repl.) 635, 5959. 
(5) Hanbury v. Hanbury, [1895] A.C. 417; 72 L.T. 480; 11 RB. 302, H.L.; 27 
Digest (Repl.) 619, 5783. 
I (6) Fisher v. Fisher (1861), 2 Sw. & Tr. 410; 31 L.J.P.M. & A. 1; 5 L.T. 364; 
8 Jur.N.S. 103; 10 W.R. 122; 164 BR. 1055; 27 Digest (Repl.) 613, 5740. 
(7) Dean v. Dean, [1923] P. 172; 92 L.J.P. 109; 129 L.T. 704; 39 T.L.R. 602; 
67 Sol. Jo. 704; 27 Digest (Repl.) 603, 5639. 
Turk v. Turk 

Motion for confirmation of a registrar's report on petitions for decrease and 
increase of maintenance. . ee 

On July 30, 1926, the wife was granted a decree nisl for dissolution of her 


marriage, which was made absolute on Feb. 7, 1927, and the custody of the one 
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child of the marriage, a boy aged fourteen years. On June 30, 1927, an order for 
permanent maintenance was made whereby the husband was directed, until farsi 
order, to pay the wife £70 a year, less tax, during joint lives, and to secure £200 
a year, less tax, for her life, on certain funds. The husband was also ordered to 
pay £70 a year for the maintenance and education of the child, That order was 
based upon the husband's income of £1,126 a year gross, of which £996 was derived 
from investments and £130 from 5 per cent. interest on £2,640, a bank deposit, 
and upon the wife’s income of £160 gross a year, of which £60 was derived from 
a business in which she was engaged, and £100 from a voluntary allowance. On 
Dec. 6, 1930, the husband petitioned for a decrease of maintenance. He said that 
his income for the year ending April, 1930, amounted to £1,014 before deduction 
of tax, and that he owned and occupied a freehold house rated at £80 a year gross. 
He also said that the wife had considerably increased means and sources of 
income. In her answer, dated Jan. 15, 1931, the wife admitted that from the 
rents of property bequeathed to her by her father she now received £285 a year 
net (£555 a year gross). She denied that she had any other separate means. On 
Jan. 16, 1931, the wife presented a petition for increase of the maintenance payable 
for the child who had now been sent to a public school, the fees of which amounted 
to £120 a year. By his answer the husband said that the school was too expensive. 

Both petitions came before the registrar in March, 1931. In his report he put 
the husband’s gross income at £1,114 a year, and the wife’s separate income at 
£365 a year gross. A third of the joint incomes was £493 a year gross, and, there- 
fore, there should be payable by the husband to the wife £128 a year gross. The 
registrar submitted that the husband really based his petition for decrease upon 
the increase in the wife’s means. It was doubtful if the court had power to order 
a decrease on that ground. Section 190 (2) (a) of the Supreme Court of Judicature 
(Consolidation) Act, 1925, provided for a decrease only if the ‘husband becomes 
from any cause unable to make the payments.’’ Section 196 of the same Act 
provided that 


“‘the court may from time to time vary or modify any order for the periodical 
payment of money made under the provisions of this Act relating to matri- 
monial causes and matters.”’ 


In Abbott v. Abbott (1) it was stated that s. 196 was restricted in operation to 
periodical payments after a decree for restitution of conjugal rights. Thus, the 
registrar held, the court had no power to vary an order for maintenance on the 
ground of an alteration in the means of the wife. As regards the wife’s petition 
for increase of maintenance, the registrar held that the boy’s education fees were 
reasonable. He submitted (i) that, if s. 196 was not applicable, the petition for 
decrease should be dismissed; (ii) if it was applicable the order for payment during 
joint lives should be rescinded or suspended; and (iii) the child’s allowance should 
be increased to £150 a year. The Supreme Court of Judicature (Consolidation) 
Act, 1925, provides: 


“Section 190. (1) The court may, if it thinks fit, on any decree for divorce 
or nullity of marriage, order that the husband shall, to the satisfaction of the 
court, secure to the wife such gross sum of money or annual sum of money for 
any term, not exceeding her life, as having regard to her fortune, if any, to the 
ability of her husband and to the conduct of the parties, the court may deem 
to be reasonable, and the court may for that purpose order that it shall be 
referred to one of the conveyancing counsel of the court to settle and approve 
a proper deed or instrument to be executed by all the necessary parties, and 
may, if it thinks fit, suspend the pronouncing of the decree until the deed or 
instrument has been duly executed; (2) In any such case as aforesaid the court 
may, if it thinks fit, by order, either in addition to or instead of an order under 
sub-s. (1) of this section, direct the husband to pay to the wife during the joint 
lives of the husband and wife such monthly or weekly sum for her maintenance 
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and support as the court may think reasonable: provided that—(a) if the hus- 
band, after any such order has been made, becomes from any cause unable to 
make the payments, the court may discharge or modify the order, or tem- 
porarily suspend the order as to the whole or any part of the money ordered to 
be paid and subsequently revive it wholly or in part as the court thinks fit; 
and (b) where the court has made any such order as is mentioned in this 
subsection and the court is satisfied that the means of the husband have 
increased, the court may, if it thinks fit, increase the amount payable under 
the order.”’ 

“Section 196. The court may from time to time vary or modify any order 
for the periodical payment of money made under the provisions of this Act 
relating to matrimonial causes and matters either by altering the times of 
payment or by increasing or diminishing the amount, or may temporarily sus- 
pend the order as to the whole or any part of the money ordered to be paid, 
and subsequently revive it wholly or in part as the court thinks just.”’ 

The wife moved the court to confirm submissions (i) and (iii). 


Willis, K.C. (with him Victor Russell), for the wife, referred to Abbott v. Abbott 
(1); Sharpe (otherwise Morgan) v. Sharpe (2); and Hall v. Hall (8). 

Bayford, K.C. (with him, H. B. D. Grazebrook), for the husband, referred to 
Tangye v. Tangye (A). 


Cur. adv. vult. 


May 12. LORD MERRIVALE, P., read the following judgment.—This motion, 
and one of similar nature in a case of Dufty v. Dufty,* heard at the same sittings, 
arose upon petitions referred from the registry for argument in court under a direc- 
tion given by reason of difficulties in point of principle which have been found to 
arise in the exercise of the judicial discretion directed by statute to be exercised 
in cases of various kinds where, upon divorce, pecuniary claims are made by the 
former wife upon the divorced husband with a view to secure permanent support 
or financial help notwithstanding that the marriage is dissolved. Such cases have, 
of course, a social reaction besides being of personal importance to the parties. 

Any claim there is on the part of a wife after divorce to any pecuniary provision 
from the divorced husband is wholly dependent on statutory enactments. It has 
no foundation in the well-known common law principle, the basis of the old pro- 
cedure of the ecclesiastical courts which requires a husband to provide maintenance 
for his wife according to his means. That obligation and the resultant right are 
enforced in this jurisdiction in cases of judicial separation on the same lines as 
were followed by the ecclesiastical tribunals before the Matrimonial Causes Act, 
1857. What is here in question is a wholly different matter. This reminder is 
needed because in maintenance cases in divorce there seems to be an irresistible 
tendency to take into account the settled rules of long standing which control the 
discretion of the court granting alimony upon a decree for judicial separation. It is 
well to bear in mind further that the power the court has to decree a settlement out 
of the fortune of a divorced husband, discretionary as it is, came into being while 
the ancient doctrine of English law, that the husband and wife became upon 
marriage one person, had full legal effect. The wife’s property had vested in her 
husband by virtue of the marriage, and in her own legal capacity she could not have 
separate estate. Even the ancillary power to order a divorced husband to provide 
monthly or weekly payments for or towards the maintenance of the divorced wife 
likewise a discretionary power—came into being before any of the statutory 
enactments which in the past forty-five years or so have given to married women 
in the well-to-do classes the position of propertied independence in which in point 
of law they now are. A collateral fact of some importance is that since 1923 the 
grounds on which a wife may obtain dissolution of her marriage have been 
broadened by making an isolated act of adultery a ground for divorce at the wife’s 
choice as at the husband’s. 


* See post p. 612. 
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In the present case a decree nisi of dissolution of marriage was granted to the 
wife in respect of the husband's adultery, and was made absolute on Feb. 22, 1927. 
By the decree the custody of the son, now fourteen years old, was given to the wife. 
In due course the wife applied for and obtained an order for permanent maintenance 
whereby the husband was ordered to secure to her £200 a year for the term of her 
life, with further orders that he should pay her in addition by monthly payments 
£70 a year during their joint lives until further order, and should pay at the rate 
of £70 a year for the maintenance of the child of the marriage. The case comes 
before the court now upon cross-petitions in respect of maintenance. The petition 
of the husband, which opened the proceedings, prays for a reduction in amount of 
the maintenance ordered in 1927, on the ground (a) that his income arising from 
stocks and shares has diminished since the date of the order, and (b) that the wife 
in the meantime has become entitled under the will of her late father to the rents 
of valuable leaseholds in London, and has other after-acquired property, and follows 
a profession in which she ‘‘earns her living.’’ The wife’s answer to the husband’s 
application is that his income has not substantially decreased, that her possible 
income from the leaseholds in question is no more than £285 a year, that she does 
not earn her own living in the manner alleged or otherwise, and that her after- 
acquired property, the amount represented by a policy of life assurance, has been 
realised and invested in war savings certificates for the benefit of the child of the 
marriage. Pending these proceedings on the husband’s application the wife filed 
a petition seeking an order for an increase of the amount payable by the husband in 
respect of the maintenance and education of the son. This application is contested 
by her husband. Evidence was heard in the registry, and the registrar’s report 
on the facts, with a recommendation annexed thereto, formed the basis on which 
the case was argued. 

The provisions of the order of 1927, and the precise nature of the statutory 
jurisdiction, as now embodied in the Supreme Court of Judicature (Consolidation) 
Act, 1925, must be kept clearly in view. ‘The order in its material form is that: 


“the [husband] do, out of his present income, and until further order of the 
court, pay or cause to be paid to the [wife] during their joint lives main- 
tenance at and after the rate of £70 per year, less tax, payable monthly from 
date of decree absolute . . . and a further sum of £200 per year, less tax, 
payable likewise for her life,-to be secured . . . (upon stocks enumerated), and 
a further sum of £70 per year for the maintenance and education of the child 
of the marriage, payable monthly. Liberty to apply.”’ 


It is noticeable that the several provisions of the order do not read in their proper 
sequence, having regard to the fact that a monthly or weekly allowance for main- 
tenance is, under the statute, ancillary, additional, or substitutional to the order 
for a settlement. Stated with due regard to this consideration, what is provided is 
that under s. 190 (1) of the Act of 1925 the husband is ordered to secure to the wife 
£200 a year for her life; under s. 190 (2) he is ordered to pay in addition to this 
annuity £70 a year, less tax, payable monthly, until further order; and under s. 193 
he is ordered to pay £70 a year, payable monthly, for or towards the maintenance 
and education of their son. The report shows that the order made in 1927 pro- 
ceeded on the footing that the husband’s income was £1,126 a year, derived from 
invested funds and money at interest, and the wife’s £160 derived from sources 
no longer existing. The husband's present resources are investments producing I 
£1,014 gross, and a freehold house worth £100 a year, together equivalent to £1,114 
a year. The wife’s income from ascertained assets is stated at a gross annual 
value of £365. The wife and her son live with her mother, and she contributes to 
the housekeeping £3 a week. The learned registrar estimates this contribution as 
equivalent to the value of the maintenance received, For the husband it was 
argued that this is a substantial under-valuation, 

On the facts as found, the learned registrar states as his opinion that a diminution 
in annual income from £1,126 to £1,114 is too small to warrant a reduction of the 
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order of 1927. As to the undoubted increase of the wife’s means since 1927 he 
submits as a doubtful question whether there is jurisdiction on that ground to 
reduce the maintenance decreed. If there is jurisdiction under s. 196 of the Act 
of 1925 he recommends that the monthly payments should cease. With regard to 
the wife’s application for increased payments on account of the son, the position is 
that he has been entered as a day boy at a public school, subject to school fees of 
about £120 a year, and the registrar recommends that the father’s payments should 
be increased from £76 to £150 a year, as prayed by the mother. 

As to the law to be applied, counsel for the husband argued that on the true 
construction of the statute—the Supreme Court of Judicature (Consolidation) Act, 
1925, s. 190 (2)—-whenever a question is properly raised which calls for review of 
monthly or weekly sums payable to the wife after a decree of divorce, the matters 
must be considered which are prescribed in s. 190 (1) to govern the determination 
of the sum which the court may order to be secured, that is to say, the payments 
to be made must be 


“such . . . as, having regard to her fortune, if any, to the ability of her husband, 
and the conduct of the parties, the court may deem to be reasonable.”’ 


He argued, further, that to give proper effect to the two provisions in s. 190 (2) 
(a) and (b), whenever a question is raised under either of them the court is placed 
by the statute under an obligation to consider the matters on the footing of the 
three matters specified in s. 190 (1)—the wife’s fortune, if any; the ability of the 
husband; and the conduct of the parties. The whole subject, he argued, must be 
considered de novo, even though the application is only made under the provisos 
by the wife. Counsel for the wife submitted that the only grounds of variation 
open to consideration by the court are those specified in provisos (a) and (b) to 
s. 190 (2). As to proviso (a), his case was that the husband has not become unable 
to make the prescribed payments. As to (b), no case was suggested to have arisen. 
Counsel submitted that s. 196 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, whereby the court ‘‘may from time to time vary or modify any order”’ 
made under the provisions of this Act for ‘‘the periodical payment of money,’’ has 
no application in cases of divorce, and relates only to ‘‘periodical payments’ usually 
so called in the recognised terminology in matrimonial causes, that is, the periodical 
payments which are ordered to be made in suits for restitution of conjugal rights. 
Counsel for the husband did not challenge this contention. 

The series of legislative enactments which are embodied in the sections of the 
Supreme Court of Judicature (Consolidation) Act, 1925, under discussion, are the 
outcome of a progressive development in the jurisdiction of the court in respect of 
the financial relations of divorced persons. Under the Matrimonial Causes Act, 
1857, s. 82, there was given power to decree against the husband a pecuniary settle- 
ment in favour of the wife, to be secured upon his real or personal possessions. 
Under the Matrimonial Causes Act, 1866, s. 1, power was given in lieu of, or in 
addition to, such a settlement, to order monthly or weekly payments by the husband 
for maintenance, subject to suspension or diminution “‘if the husband becomes 
unable to make the payments’’; and under the Matrimonial Causes Act, 1907, s. 1 
(2) (b), an additional power was introduced to increase the sum payable if the 
husband’s means should increase. The difference in character of the compulsory 
financial settlement by a divorced husband, which was provided for by the Matri- 
monial Causes Act, 1857, s. 32, and the payments for or toward maintenance of 
the wife after divorce, which originated in the Matrimonial Causes Act, 1866, and 
was varied in the Matrimonial Causes Act, 1907, cannot be disregarded. The 
settlement under s. 82 was and is final, inexorable and unalterable, though it is 
made in the exercise of a wide discretion. Having regard to the terms of the 
Matrimonial Causes Act, 1866, it may well be that as to monthly or weekly 
allowances for maintenance, additional or substitutional to security, the legislature 
had in view the definitive matters of the provisions in s. 32 of the Act of 1857, and 
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I think it would probably have been held in respect of an order made simpliciter 
:n the terms of the Matrimonial Causes Act, 1866, that it was a condition precedent 
to any application for review that since the order the husband had become ‘“‘unable 
to make the payments.” 

The position now is not so plain. There are later enactments, and the language 
of the original Acts has received authoritative explanation. In Hanbury v. Han- 
bury (5), which arose in the House of Lords upon consideration of the Matrimonial 
Causes Act, 1857, s. 82, as compared with the Matrimonial Causes Act, 1866, s. 1, 
Lorp Herscuett, L.C., gave a broad meaning to the words ‘‘unable to make pay- 
ments.’’ That the husband’s income exceeded the sum prescribed was not taken 
as decisive. Lorp Herscuext stated as his view—and, apparently, Lorp Watson, 
Lorp Macnacuren and Lorp Suanp concurred in it—that under the Matrimonial 
Causes Act, 1866, s. 2, the order on the husband could be altered so as to meet the 
case of any substantial diminution of the husband’s income. Again, in Hall v. 
Hall (8) the Court of Appeal had to consider the effect in the enactments now 
embodied in the Supreme Court of Judicature (Consolidation) Act, 1925, s. 190 (2), 
of the words ‘‘if the husband . . . becomes unable to make such payments.”’ It 
was a case where the husband’s income, though reduced, was well beyond in actual 
amount the monthly sum ordered to be paid. Lorp Cozens-Harpy, M.R., said 
this : 

‘‘When an application is made for revision . . . it seems to me that the court 

ought to have regard to all the circumstances of the case in the same manner 

as if those circumstances had existed at the date of the original order.”’ 


Puiturmore, L.J., agreed and added something very material for consideration here : 


“Tt is admitted that, although the order was made by consent, the court is 
able to vary it, seeing that it was only made ‘until further order’. . . . It may 
be that the language of the statute is not so expressed as to enable the court 
to make an alteration, but the statute does not tie the hands of the court when 
they were free before, and this order, which is evidently in the common form, 
very wisely and properly allows the court to re-consider not only the position 
of the husband but the relative positions of the husband and wife with regard 
to their property; and as the Master of the Rolls has just said, it would be 
very proper for the registrar to consider not only the descending scale of the 
husband’s income, but the ascending scale of the wife’s, and to make an order 
accordingly.” 


The order in Hall v. Hall (3) was, as Pumurore, L.J., pointed out, limited by the 
words ‘‘until further order.’’ So is the material part of the order of 1927 which is 
now under consideration. A good many years have now elapsed since—probably 
because of the difficulties which experience showed to spring up when the full 
statutory authority of the court as to a wife’s maintenance after divorce was exer- 
cised once and for all—orders of this class came as matter of course to be drawn 
with the limitative term ‘‘until further order.’’ The words are part of the common 
form of order in cases of provisions for maintenance after divorce, as well as in 
cases of alimony after judicial separation. In the discussion of the case attention 
was concentrated chiefly on the language of the statutes. For practical purposes 
the words of the order under appeal seem to me to be not less important. An order 
expressed to be made ‘‘until further order’’ is, in truth, an order ad interim. 
Where it proceeds upon the footing of facts judicially ascertained the term ‘‘until 
further order’’ does not warrant any new application while the facts are substan- 
tially unaltered, and the court has various means of protecting suitors and safe- 
guarding the orderly conduct of business against abuses of such a kind. Further, 
the words do not confer a power of variation of the order made in the first instance 
beyond what is included in the statutory jurisdiction which is being exercised. But 
where the statute warrants it, and the facts of the case require it, the reserved 
power which is evidenced by the limitation of this order is of very great importance 
The old well-regulated practice as to alimony upon judicial separation evidences 
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this; and it is additionally necessary to be kept in mind when as between parties 
whose marriage has been dissolved the court is called upon to exercise a discretion 
as to whether it will require either of them to maintain the other. 

Take the various provisions in the Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 190, seriatim—those which apply to fixed settlements and to the pro- 
vision of maintenance as between divorced persons—and they will be found to have 
one underlying term, the court must in every case as it arises exercise its discretion. 
As to settlements some elementary factors are specified—the wife’s fortune, the 
ability of the husband—meaning in the terminology of the ecclesiastical courts his 
“faculties’’—and the conduct of the parties, but always what is to be considered 
is what the court may deem to be reasonable. As to maintenance by monthly or 
weekly payments, the court ‘‘may,’’ if it thinks fit, ‘‘order such monthly or weekly 
sum ... as the court may think reasonable.’’ From the time of the considered 
judgment in Fisher v. Fisher (6), in which Sm Cresswett CressweLt as judge 
ordinary expounded for the first time the meaning and effect of the Matrimonial 
Causes Act, 1857, s. 82, and its relation to the old law of alimony, down to this 
day, the considerations of policy and justice which ought to govern a compulsory 
apportionment of the means of the husband after divorce, at the instance of the 
wife, have had to be kept in view in applying that enactment and those which have 
supplemented it. Sm CressweLL CressweLL, when the subject was bare of 
authority, spoke of his task as “‘the arduous duty of deciding what is reasonable in 
the case,’’ and examined every relevant matter. What, if anything, was reasonable 
as a fixed provision was then determined. So now a judge must decide what is 
reasonable by way of monthly or weekly payments towards maintenance, in the 


FE first instance and whenever the question is properly raised. I emphasise this once 


more because of the tendency which constantly shows itself to apply, in the difficult 
controversies which arise as to claims by wives for maintenance after divorce, the 
comparatively simple and practically uniform process which the ecclesiastical courts 
evolved for dealing with the wholly different subject of a wife’s right to alimony 
during judicial separation. In view of the form of the order here, the question so 
much discussed at the hearing whether under the Judicature (Consolidation) Act, 
1925, s. 196, a final order for monthly or weekly payments could be varied upon an 
application not grounded upon provisos (a) or (b) of s. 190 (2) is, perhaps, of no 
more than academic interest. My own opinion inclines to the view that it could not. 
For reasons which I will state in dealing with the case of Dufty v. Dufty,* I think 
counsel was right in contending that s. 196 of the Act gives no power in this behalf. 
Having regard to what I have said, how ought this order of 1927 in the present 
ease to be dealt with under the applications of the respective parties? As to the 
husband’s means, in 1927 his permanent resources brought him in £1,126 a year; 
now they represent an annual value of £1,114. Apart from variation of the wife’s 
means an application to modify his liabilities as to maintenance in respect of the 
sum payable monthly which is the only part of the liability that can be modified 
would be grotesque. What, then, is the true position of the wife as to ‘‘fortune, 
and how does this affect the matter? She has a gross annual income of £365, apart 
from what the husband may provide, and lives with her mother, making a weekly 
contribution to her expenses. Counsel for the husband impressed upon me that 
the wife’s household arrangements, whereby she gets board and lodging for herself 
and son for £3 a week, represent a greater value than the sum she pays, and sug- 
gested that in truth her mother is still helping her to the value of £100 a year. 
The registrar considered the matter and reports adversely to this contention. On 
the whole I think I am not called upon to give effect to it. ‘The true effect of the 
report is that if there is statutory authority the registrar considers that the monthly 
payments should cease. His attention was directed to s. 196, but not, as it seems, 
to the limited nature of the order. Once the order of 1927 comes lawfully under 
review regard must be had to all matters relevant to the exercise of judicial dis- 


cretion. In fixing the secured income and the unsecured payments in 1927 the 


* See post p. 512. 
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or 


fortune of the wife, as well as the ability of the husband, was a proper and 
apparently a prescribed factor. Prescribed or not, it enters into the discretionary 
judgment which is to be now arrived at. The improvement in the wile s fortune is 
a substantial improvement, and on the whole facts I think that until further order 
the husband's liability for the wife’s maintenance may properly be limited to the 
£200 a year secured to her by the settlement. The wife’s application for increased 
maintenance for the child of the marriage must also be considered. As to this 
there is no question of jurisdiction or as to the material facts. The recommendation 
in the registrar’s report is for an increase to £150 a year. I regard it as a reason- 
able recommendation, and until further order the payment of the husband in this 
particular must be upon the footing so recommended. 

[His Lordship ordered the respondent to pay the costs of the proceedings in the 
registry, but made no order as to costs of the hearing in court. | 

Solicitors: J. J. Hdwards & Co.; Berrymans, for Brennan & Brennan, Maidstone. 


Durty v. Durty 

Motion for a variation of a report made by the registrar on a petition for reduction 
of maintenance. : 

The registrar reported that in May, 1929, the wife petitioner was granted a decree 
nisi for the dissolution of her marriage on the ground of her husband’s adultery. 
The suit was undefended. The decree was made absolute on Dec. 16, 1929. 
Alimony pendente lite had been agreed at £8 per week, a consent order having 
been made ‘‘without prejudice.’’ The husband’s income was then admitted at 
£2,300 a year. On the wife’s petition for maintenance a consent order was made 
on Jan. 8, 1930, whereby the husband was ordered to pay her maintenance during 
joint lives or until further order at the rate of £8 a week, free of tax, payable 
weekly, with liberty to apply. On June 21, 1930, the husband filed a petition for 
reduction of maintenance, and said that the wife had, in May, 1930, married a 
retired farmer, named Townsend, who owned property worth some £20,000 and 
that thereby her means had increased. The husband asked that the order of Jan. 8, 
1930, should be discharged or varied. On July 3, 1930, the wife, by her answer, 
said that her present husband was not a man of substantial means; that her 
financial position had not improved, and her present husband could not pay more 
than £4 a week for their joint support; and that she was dependent upon the 
maintenance of £8 a week for keeping up her station in life. On July 17, 1930, the 
husband filed his reply, and said that both the children of himself and the wife 
were married and no longer a charge upon the wife; that he had married again and 
had two other children to support; that the wife had the use and benefit of a lease- 
hold house and furniture which he had bought for her, and would benefit from two 
insurance policies when they matured; and that she had certain house property of 
her own given her by her present husband. He also gave particulars of property 
owned, as he said, by Mr. Townsend. He further averred that his own business 
was declining, the half-yearly profits at June, 1930, having fallen to £355 as com- 
pared with £797 in June, 1929, and £924 in December, 1929. Apart from that he 
had only some very small items of income. Further affidavits were filed by both 
parties mutually challenging certain statements. The wife alleged that the hus- 
band still had a flourishing business as auctioneer and estate agent, and paid surtax. 
Discovery was ordered and viva voce evidence was heard before the registrar. 

The registrar reported that at the time of the consent order for maintenance of 
Jan. 8, 1080, the husband’s income was £1,978, including £1,721 from his business, 
and the wife’s nil. The wife lived in a house the purchase price of which was mainly 
paid by the husband, and the balance by Mr. Townsend, and she had furniture 
bought by the husband. During 1930 the husband's business profits fell from 
£1,721 to £587. His average annual income for the three years 1928-30 was 
£1,766. The wife had no separate income, and did not derive any benefit from the 
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property settled on her by Mr. Townsend during his life. Her sole income was the 
maintenance payment. 
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Birkett, K.C. (with him John Neal), for the husband, referred to Dean v. Dean 
7). 
Leslie Marks for the wife. 


Cur. adv. vult. 


May 12. LORD MERRIVALE, P., read the following judgment.—In this case 
the wife petitioned for dissolution of marriage and obtained a decree. There was 
an order by consent for alimony pendente lite at the rate of £8 a week, free of tax. 
A decree absolute was granted on Dec. 16, 1929, and on Jan. 8, 1930, an order by 
consent was made for the payment of maintenance at the same rate during joint 
lives of the parties or until further order. On June 21, 1930, the divorced husband 
filed a petition for reduction of the maintenance provided for by the order of Jan. 8, 
alleging as ground that the divorced wife had married a man of substantial fortune, 
and that her own means had increased and her financial position had improved. 
An answer was filed denying these assertions, asserting the new husband of the 
former Mrs. Dufty to be a motor mechanic not of substantial means and unable to 
provide more than £4 a week towards their joint housekeeping, so that she remained 
dependent on the payments of the former husband. In the course of the con- 
troversy, on the facts raised by the petition and answer, Mr. Dufty obtained leave 
to amend his petition by pleading that his means had decreased since the date of 
the order. He so amended it, and obtained a reduction ad interim to £6 a week, 
free of tax. 

The report of the learned registrar disclosed some facts which are not in question. 
The present husband of Mr. Dufty’s former wife has substantial means which are 
invested in an off-licence publican’s business and small house property, producing 
an annual net income of £518. On their marriage he conveyed to his wife house 
property at Acocks Green, which was in need of substantial repairs, but was of such 
value that, after the repairs, which are said now to be about complete, the houses 
should yield the owner a net return of £190 a year. She also retains a house and 
furniture and insurance policies which she had at the time of the divorce, and of the 
’ consent order of January, 1930, to the acquisition of which Mr. Dufty had con- 
tributed. Mr. Dufty’s income is derived from a business as an auctioneer and 
estate agent and from accumulated moneys. His profits for the three years 1928 to 
1930 averaged £1,766 gross. During 1930 his business, which had brought in £1,721 
in 1929, gave a profit of only £587. The learned registrar has accepted the evidence 
given by and on behalf of Mrs. Dufty that her present husband gives her no more 
than £4 a week towards her housekeeping, and that, although he has conveyed some 
houses to her he has done go on the condition—as they both affirm—that he shall 
receive the rentals for his own use during their joint lives. 

On the footing of the facts admitted or found, the registrar reports that, taking 
the total of the three years 1928-30, the husband's average income was £1,766. He 
finds, further, that apart from the house and furniture and insurance policies which 
Mrs. Dufty had at all material times, and the new husband’s contribution to the 
expenses of her housekeeping, her sole income is derived from Mr. Dufty’s pay- 
ments under the order of January, 1930. Looking at the facts so found the 
registrar points out that a third of the income in view as income of both parties 
would be roundly £588, subject to income tax, and that the consent order provides 
for payments at the rate of £416, free of tax. This reference to a third of the 
income is, apparently, a reference to the practice as to alimony after judicial 
separation in everyday cases, whereunder a wife’s income will ordinarily be made 
up to one-third of the joint income, and this allusion calls for the warning obser- 
vation that the maintenance which the court may, in its discretion, order to be 
provided after dissolution of marriage for the former wife is not standardised by 
the law and the rules which apply upon judicial separation. It is the monthly or 
weekly sum which the court, in its discretion, may think reasonable. 

On behalf of the divorced husband it was contended at the hearing that at the 
material time his income had decreased so that within the meaning of the Supreme 
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Court of Judicature (Consolidation) Act, 1925, s. 190 (2), as conveyed in authorities 
like Hall v. Hall (3), he had become unable to make the payments prescribed. It 
was further urged that in coming to a conclusion on this question the court must 
exercise its discretion on like terms as in cases under s. 190 (1) with due regard 
to the matters prescribed there for consideration, and ought not to disregard the 
wife’s ‘‘fortune.’”’ Further, reliance was placed for the petitioner on the terms of 
the Supreme Court of Judicature (Consolidation) Act, 1925, s. 196— 


‘‘the court may from time to time vary or modify any order for the periodical 
payment of money made under the provisions of this Act relating to matri- 
monial causes.’’ 


[His Lordship held that s. 196 only applied to periodical payments in proceedings 
for restitution of conjugal rights, a matter which, in view of the different terms of 
s. 28 of the Matrimonial Causes Act, 1950, which now deals with variation of main- 
tenance orders, no longer calls for report, and continued:] But that in no way 
concludes the matter. In the present case the order of January, 1930, is expressed 
to have effect for the joint lives of the parties or ‘‘until further order,’’ and appli- 
cation is now made for ‘‘further order.’’ If I were satisfied that at the date of this 
application the means of the divorced husband had diminished so that he had a 
business income of less than £600 a year I should hold, under Hall v. Hall (3), that 
his continued ability to pay must now be considered. That of itself would not 
raise as to the former wife of Mr. Dufty the question of her ‘‘fortune’’ within the 
meaning of s. 190 (1) of the Supreme Court of Judicature (Consolidation) Act, 1925, 
but the facts as to her ‘‘fortune’’ would no doubt have some weight in relation to 
the exercise of the discretion under the words in s. 190 (2) (a) ‘‘as the court thinks 
fit.’’ Again, if the registrar had found that at the date mentioned she possessed 
the resources she was asserted by the divorced husband to possess I should deem 
it necessary now to determine whether the order made in January, 1930, to operate 
until further order ought forthwith to be varied. As matters stand, I have not 
material before me on which I ought to set aside the conclusions of the registrar, 
as I am asked to do. The evidence, nevertheless, shows facts which are in course 
of development, so that no very great change in the situation might warrant a new 
order. In the circumstances I propose to allow the petition for reduction to stand 
over for six months, and at the end of that time either party may apply to have it 
disposed of, with liberty to add to the evidence as the circumstances then existing 
shall require. 


Solicitors : Gibson & Weldon; Jackson & Jackson. 


[Reported by Witttam Latey, Esq., Barrister-at-Law.] 
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DEWAR AND ANOTHER v. INLAND REVENUE 
COMMISSIONERS 


[House or Lorps (Lord Buckmaster, Lord Dunedin, Lord Warrington, Lord 
Thankerton and Lord Russell), March 17, May 11, 1931] 


[Reported [1931] A.C. 566; 100 L.J.P.C. 169; 145 L.'T, 395: 
47 T.L.R. 427; 16 Tax Cas. 84] 


Income Tax—Trust—Gift taking effect at future date—Provision of educational 
endowment for infant on reaching specified age—Present income of trust 
fund not vested in infant. 

The father of a young girl transferred stock to the appellants as trustees and 
directed them to take out an educational endowment assurance policy on the 
life of his infant daughter for such sum as could be insured for an annual 
premium of £30 to commence on her attaining the age of fifteen and to con- 
tinue for four years. He further directed his trustees that after his daughter 
had attained the age of fifteen, the educational annuity payable under the 
policy should be used for her education and advancement until she attained 
twenty-one, and that then the capital was to be transferred to her, but should 
she die before that age the trustees were to re-convey and re-assign the whole 
trust fund to him. The appellants claimed on behalf of the infant a reduction 
of income tax deducted at the source from £33, the annual income of the stock, 
on the ground that the income of the trust fund was income of the infant, and, 
being her only income, was not subject to tax. 

Held (Lorp Russet dubitante): in view of the terms of the trust deed the 
infant did not have any vested interest in the income and it was impossible to 
say that the income was devoted to her absolute benefit; therefore, the income 
was not hers and the trustees’ claim must fail. 


Notes. Considered : Curtis-Wilson v. I.R. Comrs. (1950), 66 (pt. 2) T.L.R. 269. 
As to the vesting of income under a trust, see 20 Hansspury’s Laws (8rd Edn.) 
423 et seq.; and for cases see 28 Dicrst 95 et seq. 


Appeal from an interlocutor of the First Division of the Court of Session (the 
Lorp Presipent, Lorp Sanps, Lorp Briackpurn and Lorp Mortson) as the Court 
of Exchequer reversing a determination of the Commissioners for the General 
Purposes of the Income Tax Acts for the district of Arbroath. 

By a deed of trust Charles Bruce, of Tarriebank, Arbroath, the father of Jill 
Rosalind Bruce, conveyed certain funds to the appellants as trustees, and, in order 
to provide for the suitable education of his daughter, on her attaining the age of 
fifteen, he directed his trustees to take out an educational endowment assurance 
policy for such sum as could be insured for an annual premium of £30, the endow- 
ment to commence upon her attaining the age of fifteen and to continue for four 
years. He further directed his trustees, during the years from the date of his 
daughter’s attaining the age of fifteen until she attained the age of twenty-one, to 
use for her education and advancement the educational annuity payable under the 
policy, and also any income of the trust funds that might be available. When 
Jill Rosalind Bruce attained majority, he directed his trustees to assign, transfer, 
and make over to her absolutely the capital of the trust estate, and, should she die 
before attaining majority, the trustees were directed to re-convey and re-assign the 
whole of the trust funds to himself, his heirs, or assignees. While Jill Rosalind 
Bruce was still under fifteen the appellants, on her behalf, lodged a claim for 
repayment of income tax on the ground that she had no income apart from the 
income of the trust which amounted to £33 per annum, and was, accordingly, well 
under the limit of exemption from income tax. The Commissioners, by a majority, 
allowed the claim. On appeal the Virst Division held that the income received by 
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the appellants was not the income of Jill Rosalind Bruce for purposes of income 
tax. The trustees appealed. 

Robertson Christie, K.C., and R. P. Morison (both of the Scottish Bar) for the 
Sp ES ee (Sir William Jowitt, K.C.), The Lord Advocate (Craigie 
Aitchison, K.C.), Reginald Hills (of the English Bar) and A. N. Skelton (of the 
Scottish Bar) for the respondents. 


The House took time for consideration. 
May 11. The following opinions were read. 


LORD BUCKMASTER.—The question on this appeal is the right of the 
appellants as trustees under a deed of trust to recover on behalf of their beneficiary 
the return of income tax for the year 1929 deducted at the source from a sum of 
£33, the annual income of a sum of £600 5} per cent. preference stock of the 
Scottish and Southern Counties Investment Trust, Ltd. Their claim is, of course, 
the claim of the beneficiary under the trust deed, and to succeed it is essential to 
establish the title of beneficiary to the income from which the deduction has been 
made. 

The trust deed is dated Oct. 17, 1927, and by it Charles Bruce, of Arbroath, ‘‘in 
order to provide for the suitable education of my daughter, Jill Rosalind Bruce, on 
her attaining the age of fifteen,’’ transferred the £600 stock before mentioned to 
the appellants as trustees, directing them to take out an 


‘educational endowment assurance policy . . . on the life of my said daughter 
for such sum as can be insured for an annual premium of £30, the endowment 
to commence upon her attaining fifteen, and to continue for four years.” 


In the event of the income becoming insufficient to cover the premium, Charles 
Bruce bound himself to make good the deficiency. He further directed his trustees 
from the date of his daughter’s attaining fifteen, until she attained twenty-one, to 
use for her education and advancement the educational annuity under the policy, 
and also any income from the trust funds that might be available. On her attaining 
her majority, the trustees were to make over to her the capital of the trust estate, 
and should she die before, the trustees were to re-convey the funds to him. 

The trustees effected a policy at the annual premium of £30, providing for a 
policy of £3,600 on the life of the daughter if she attained twenty-one, and, if she 
did not, the insurance company bound themselves to refund the premiums with the 
exception of the first year, with 23 per cent. compound interest, with the option to 
the trustees to obtain an educational endowment policy on the daughter attaining 
fifteen years. One of the options so provided enabled the premiums to be dis- 
continued after July 6, 1942, in consideration of an endowment of £612 payable in 
half-yearly instalments of £76 10s. for four years from July 7, 1942. A question has 
arisen as to whether this policy is within the terms of the trust, but this it is not 
necessary to decide. It depends upon whether it answered the terms of the 
educational endowment assurance policy mentioned in the deed on the life of the 
trustee’s daughter and upon this evidence might be necessary as to the meaning 
among insurance companies of an ‘‘educational endowment assurance”’ policy on 
the life of the assured. i 

The decision, however, really turns upon the actual terms of the trust deed itself. 
From these it is observed that if the daughter dies before fifteen, she receives no 
benefit whatever, apart from the fact that during her life she has an insurance for 
her maintenance and education if she does attain fifteen. This does not, in my 
opinion, give her any present beneficial right to receive the income which must be 
applied for the purpose in which both she and her father have a contingent interest. 
She, if and when she attains fifteen ; he, if she dies before. In these drdunaniaanial 
it is impossible to say that the income is solely devoted to her absolute benefit. 
Further, it will be observed that nowhere under the trust deed is there any gift 
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whatever to her of the income of the trust fund. If, therefore, she died with any 
part of the income for any time unapplied, and unless her death synchronised with 
the actual date of payment of the premium, this must result: her estate would have 
no right to the money that was unapplied, for nowhere has it been given to her. 
This to my mind defeats her claim to the return of tax, for that can only be made 
by the person entitled to the income. This is all that arises for present decision, 
and it is not advisable to speculate as to whether any right would arise if she attains 
fifteen. The judgments of the judges of the First Division fully express my 
opinion, and it is unnecessary further to add to the reasons they have given. 


LORD DUNEDIN.—1 agree. 


LORD WARRINGTON.—The appellants are the trustees of a deed of trust 
dated Oct. 17, 1927, executed by Charles Bruce for the purpose of providing for the 
suitable education of his daughter, Jill Rosalind Bruce, on her attaining the age of 
fifteen years. The fund consists of a sum of stock in a company producing an 
income of about £33 a year, from which income tax was deducted at the source. 
The infant Jill was born on July 7, 1927. The appellants, alleging that the income 
of the trust fund is income of the infant, and, being her only income, is not subject 
to tax, claimed on her behalf a return of the tax which had been deducted at the 
source. The claim was allowed by a majority of the General Commissioners. On 
the requisition of the Crown they stated a Case for the opinion of the Court of 
Session on the question of law whether the income received by the trustees is the 
income of the infant, so that they are entitled on her behalf to obtain repayment of 
income tax. Their Lordships of the First Division, by interlocutor, dated June 12, 
1930, answered the question of law in the negative, sustained the appeal of the 
Crown, and reversed the determination of the Commissioners. Hence this appeal. 

The real question is whether the infant has an immediately vested interest in the 
income so as to be entitled to insist on its application as her income for her 
immediate benefit or whether under the provisions of the trust deed her right to 
the income as such is a contingent interest only. The answer to this question de- 
pends on the true construction and effect of the trust deed and, perhaps, on the 
effect of the policy which it is found was effected in pursuance of the trust. 

The object of the trust is stated in the trust deed to be to provide for the suitable 
education of the infant on her attaining the age of fifteen. The trustees are directed 
to take out an educational endowment assurance policy on the life of the infant for 
such sum as can be insured for an annual premium of £30 to commence on her 
attaining the age of fifteen and to continue for four years. The trustees are directed 
during the years from her attaining fifteen until she attains twenty-one to utilise 
for her education and advancement the educational annuity payable under the 
policy, and also any income of the trust fund that may become available. The 
capital of the trust fund is to be transferred to her on her attaining twenty-one, but 
should she die before that age the trustees are to re-convey and re-assign the whole 
trust funds to the donor. In my opinion, under the terms of this deed, the infant 
has no immediately vested interest in the income as such. Admitted that she has 
a jus quesitum, this is limited to requiring the trustees to effect the policy specified 
in the deed, and it is provided that the endowment secured by the policy shall not 
commence till she has attained fifteen. If she does so, then, and not till then, are 
the trustees directed to utilise the income as such for her benefit. Moreover, if she 
dies under twenty-one the whole trust funds are to be returned to the donor. The 
last direction would include any unapplied income in the hands of the trustees, and, 
accordingly, if, for example, she were to die shortly before a premium becomes due, 
the income which would otherwise go to pay that premium would pass, not as part 
of her estate, but to her father. The fact is that though by the payment of the 
premium she obtains a possible benefit, that benefit is of no present pecuniary 
value, but is wholly contingent on future events. On the deed itself, therefore, I 
come to the conclusion that the income in question is not the income of the infant. 


518 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


As I understand the judgments of their Lordships of the First Division, except A 


Lorp Sanps, this opinion agrees with their view. Lorp Sanps, however, prefers 
to rely on the terms of the policy which he assumes to be the kind of policy 
contemplated by the trust deed. 

The policy was one on the life of the infant, to commence at twenty-one and to 
continue during her life, for the sum of £3,600 at an annual premium of £30 
commencing at once. If the assured should die before twenty-one the premiums 
(except the first) were to be returned to the trustees with compound interest. They 
would then revert to the donor under the deed. The trustees had several options 
exercisable in certain events, of which the only material one is that specified in 
cl. 3 of the schedule, under which they would after July 6, 1942, namely, on the 
infant attaining the age of fifteen, by surrendering the policy obtain the educational 
endowment referred to. There seems to me to be no real doubt that, as Lorp SAanpDs 
says, this is such a policy as was contemplated, and, if so, it strengthens the views 
I have already expressed on the construction and effect of the deed itself, but I 
prefer to base my judgment on the deed rather than on what the trustees thought 
fit to do under it. In my opinion, the appeal fails and ought to be dismissed with 
costs. 


LORD THANKERTON.— agree. 


LORD RUSSELL.—I have felt considerable doubt as to the correctness of the 
decision which is here under appeal, the crucial question being whether the income 
from which the tax had been deducted was income which was held by the trustees 
of the deed for the sole benefit of the infant, and which, therefore, should be 
regarded as her income. 

In my opinion, your Lordships, in seeking the answer to this question, should 
only have regard to the terms of the trust deed, and should not be influenced by a 
consideration of the terms of the policy of assurance which the trustees in fact took 
out. The rights of the infant must be ascertained from the language of the trust 
deed and from no other document. In the trust deed, the trusts of the income of 
the trust fund during the minority of the infant are declared by reference to two 
periods. The first period ends with the infant attaining the age of fifteen years. 
During that time the trustees are to apply the income in payment of an annual 
premium of £30 for the maintenance of an educational endowment assurance policy 
on the infant’s life, the endowment to commence when the infant attains the age 
of fifteen and to continue for four years. The second period covers the six years 
from the infant’s attaining the age of fifteen years until her majority. During that 
time the trustees are to apply the income of the trust fund for her education and 
advancement. If and when the infant attains her majority the capital trust fund 
(and the income) will belong to her absolutely. If she dies under age they will 
belong to the settlor. 

It is with the income accruing during the first period that this appeal is 
concerned. The difficulty which I have felt is this. While it is true to say that 
the application of the income during the first period will only benefit the infant 
contingently on her attaining the age of fifteen years, it is also true to say that, 
according to the wording of the deed of trust, it cannot enure for the benefit of 
anyone but the infant. During the second period not only is the infant the only 
person who can derive benefit from the application of the income, but the derivation 
of benefit by her is free from any element of contingency. Is the fact that, if the 
infant were to die under the age of fifteen she would derive no benefit from the 
application of the income during the first period, sufficient to prevent the income 
of that period from being regarded as income of the infant? Your Lordships think 
yes, and I am not disposed to agree. What weighs with me is the consideration 
that, as has been pointed out, there is no provision in the deed which, if the infant 
died under the age of fifteen years, would entitle her estate to claim any portion of 
income which had accrued at the time of her death, but which had not yet been 
applied in payment of the policy premium. The doubts which have disturbed me 
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A are those which assailed Lorp Sanps. Unlike him, I found myself unable to escape 
from them by appealing to the terms of the policy; but upon consideration I find 
myself able for the reason indicated above to concur in the motion proposed. 

Appeal dismissed. 


Solicitors : Biddle, Thorne, Welsford & Gait, for Mackenzie & Kermack, W.S., 
B Edinburgh; Solicitor for England of Board of Inland Revenue, for Solicitor for 
Scotland of Board of Inland Revenue. 


[Reported by Epwarp J. M. Cuapuin, Esg., Barrister-at-Law.] 





Re CITY OF LONDON INSURANCE CO., LTD. 


[Cuancery Division (Eve, J.), December 7, 14, 18, 1931] 


[Reported [1932] 1 Ch. 226; 101 L.J.Ch. 124; 146 L.T. 296; 
48 T.L.R. 169; 76 Sol. Jo. 29; [1931] B. & C.R. 129] 


Company— Winding-up—Payment by contributories in excess of amount of 
liability—Refund of excess—Power of liquidator to enforce payment of unpaid 

calls to enable equal distribution of excess—Companies Act, 1929 (19 & 20 

Geo. 5, c. 28), s. 157. 

The liquidator of a company sought to retain as part of the assets available 
for creditors the full proceeds of two calls of 1s. and 1s. 6d., made on the B 
contributories, notwithstanding that they might exceed the difference between 

EF the amount of the liabilities in respect of which they were liable to contribute 
and the amount available to satisfy such liabilities out of the general assets 
other than the proceeds of these calls. 

Held: (i) the liability of the B contributories was created by s. 157 (1) of the 
Companies Act, 1929, and was restricted to so much left unpaid on their shares 
as did not exceed the balance of debts and liabilities contracted before they 

G ceased to be members, and, therefore, the difference between the amounts men- 
tioned should be refunded to the B contributories; (ii) the liquidator would be 
given power to enforce payments of unpaid calls by B contributories to enable 
an equal distribution of the excess proceeds of the calls to be made among all 
the B contributories. 

Notes. Section 157 (1) of the Companies Act, 1929, has been replaced by 

Hi s. 212 (1) of the Companies Act, 1948. 

As to the liability of contributories on a winding-up, see 6 Hatspury’s Laws 
(8rd Edn.) 630 et seq.; and for cases see 10 Dicest (Repl.) 957 et seq. For 
Companies Act, 1948, see 3 Hauspury’s Srarures (2nd Edn.) 452. 


D 


Adjourned Summons whereby the liquidator asked for an order that he might be 

at liberty to retain as part of the assets of the company available for its creditors 

I the full proceeds of two calls of 1s. and Is. 6d. per share made on the B contribu- 
tories, notwithstanding that such proceeds might exceed the difference between the 
amount of the liabilities of the company in respect of which such B contributories 
were liable to contribute and the amount available to satisfy such liabilities out of 
the general assets of the company other than the proceeds of the said two calls. 

The company was incorporated on Aug. 5, 1908, and carried on a re-insurance 
business, a large part of which was in respect of marine and fire insurance. Its 
capital was £500,000 in £1 shares, of which, at the date of the winding-up, 1,601 
were fully paid and the remaining 498,399 were paid up to the extent of 6s. per 
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share. The winding-up commenced on Feb. 3, 1922. On July 18, 1921, the holders 
__2.170 in number—of 463,801 shares paid up to the extent of 6s. per share had 
transferred them to the City Equitable Associated, Ltd., who remained the regis- 
tered holders thereof at the date of the liquidation. The City Equitable and the 
2.170 former holders of the shares were settled in the list of contributories in 
respect thereof, the former on the A and the latter on the B list. The City 
Iquitable was in liquidation, and insolvent, and no more than a penny in the 
pound could be realised by calls on it. Calls on the B contributories, referred to 
in the summons, were made in each case after estimates had been placed before 
the court of the assets and liabilities of the company, and of the probable contri- 
butions which would have to be made by the B contributories. The liquidation had 
reached a point whereat it was clear that the amount already collected from the 
B contributories would substantially exceed the difference between the aggregate 
liabilities in respect of which they were liable to contribute and the amount avail- 
able to satisfy such liabilities out of the general assets of the company other than 
the proceeds of the two calls made on the B contributories, and the question was 
whether that excess, estimated to amount to £10,000 and upwards, should be 
refunded to the B contributories or be treated as part of the general assets and 
applied in increasing the dividend to the creditors, who, in any event, would not 
be paid 20s. in the pound. 


Vaisey, K.C., and Christie for the liquidator. 

Swords, K.C., and Cecil Turner for B contributories who had paid in full. 

I. A. Reid for those who had not so paid and against whom an order had been 
made to pay. 

P. I. Sykes for those in the like position against whom no order had been made. 


Cur. adv. vult. 


Dec. 18. EVE, J., read a judgment in which he stated the facts and continued : 
I think it is clear that the moneys, subject to any deduction for costs properly 
chargeable to the B contributories, must be refunded to them. Their liability to 
contribute is created by statute, and is restricted to so much of the amount left 
unpaid on their shares by their associated A contributories as does not exceed the 
balance of the debts and liabilities of the company, contracted before they respec- 
tively ceased to be members, which remains unpaid after the assets of the company 
and the contributions of the A contributories have been applied pari passu towards 
the payment of all the debts of the company whenever contracted. In the present 
case the proceeds of the calls made on the B contributories exceed that balance, 
and any dealing with the excess otherwise than by returning it to the B contribu- 
tories would operate to impose on them an increase of liability for which there is 
no statutory justification. The fact that calls have been made cannot affect the 
statutory liability of the B contributories. They are only the machinery by which 
the court collects a fund for meeting the claims of the creditors without unneces- 
sary delay, and so long as there are assets undistributed in the liquidation it remains 
open to the court to correct any mistakes or injustice due to falsified estimates or 
other unforeseen incidents arising in a prolonged and difficult administration. 
Accordingly, I answer the question in the summons in the negative, and I give the 
liquidator liberty to enforce payment of the two calls or the unpaid balances thereof 
against all the B contributories therein mentioned go far (if at all) as it is neces- 
sary for the purpose of making an equal distribution of the excess proceeds of the 
calls made on the B contributories among all the B contributories. The costs of 
all parties will be taxed as between solicitor and client, and paid out of the assets. 

I might add that the order, by which the call of 1s. 6d. was made, was in terms 
for a second and final call of 1s. 6d. That would still have left something like 
lls. 6d. available for calls upon the B contributories. TI do not think the “order 
ought to have referred to the call as a final call. It remained open to the court, if 
necessary, to call up more, and the liquidator might have found himself in a great 


ea 
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A difficulty if, after the second call, he had found it necessary to call for further 
moneys by reason of the introduction of those words “‘and final.”’ I think that it 


is right that he should have directions to enforce payment as asked by the second 
question. 


Solicitors : Paterson, Snow & Co.; Reid, Sharman & Co. 


B [Reported by A. W. Cuaster, Esq., Barrister-at-Law. ] 


CLARK v. CLARK 


[Prosatr, Divorce anp Apmiratty Drvisi0on (Lord Merrivale, P., and Bateson, 
D J.), June 4, 1931] 


[Reported 145 L.T. 487; 95 J.P. 170; 75 Sol. Jo. 616; 29 L.G.R. 559; 
29 Cox, C.C. 339] 


Justices—Husband and wife—Maintenance order—Wife not caused to live sepa- 
rately—Need to consider wife’s conduct—Summary Jurisdiction (Married 
E Women) Act, 1895 (58 & 59 Vict., c. 39), s. 4, as amended by Summary 

Jurisdiction (Separation and Maintenance) Act, 1925 (15 ¢ 16 Geo. 5, c. 51), 

B44). 

By the Summary Jurisdiction (Married Women) Act, 1895, s. 4, a wife could 
apply for a maintenance order if her husband had wilfully neglected to main- 
tain her, ‘‘and shall by . . . such neglect have caused her to leave and live 

Pr separately and apart from him.’’ Section 1 (1) of the Summary Jurisdiction 
(Separation and Maintenance) Act, 1925, provided that such an order could 
be made ‘‘notwithstanding that the neglect complained of has not caused her 
to leave and live separately and apart from him,’’ and, accordingly, the words 
quoted from s. 4 of the Act of 1895 were repealed. By this amendment the 
legislature has not provided that a married woman may in any circumstances 
whatever be entitled to an order for maintenance. The mutual character of 

G marital obligations is still to be taken into account, and before making an order 
justices must consider whether the wife has renounced any of her marital duties. 


Divorce—Desertion—Termination—Expression of repentance by guilty party— 
Demand for renewal of cohabitation. 
Where one of the spouses has brought about a breach of the matrimonial 
Heeseittie and is guilty of deserting the other spouse it is not a matter of course that 
the guilty spouse may put an end to the state of desertion by expressing repen- 
tance or demanding a renewal of cohabitation. 


Notes. Referred to: Markovitch v. Markovitch (1934), 151 L.T. 139. 
As to desertion, see 12 Hatspury’s Laws (3rd Edn.) 241 et seq.; and as to the 
summary jurisdiction in matrimonial cases, see ibid. 479 et seq. For cases see 
| 27 Dicest (Repl.) 333 et seq., 693 et seq. For Summary Jurisdiction (Married 
Women) Act, 1895, and Summary Jurisdiction (Separation and Maintenance) Act, 
1925, see 11 Haussury’s Srarures (2nd Edn.) 849 and 864 respectively. 


Cases referred to: 
(1) Stokes v. Stokes, [1911] P. 195; 80 L.J.P. 142; 108 - Bs. P4163) 78 FP ..502? 
27 T.L.R. 553; 55 Sol. Jo. 690, D.C.; 27 Digest (Repl.) 712, 6796. 
(2) Tyrrell v. Tyrrell (1928), 188 L.T. 624; 92 J.P. 45; 26 L.G.R. 188; 28 Cox, 
C.C. 485, D.C.; 27 Digest 694, 6636. 
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(3) Thomas v. Thomas, [1924] P. 194; 938 L.J.P. 61; 130 LT. 716; 40 T..8 
250; 68 Sol. Jo. 839; 22 L.G.R. 653, C.A.; 27 Digest (Repl.) 349, 2890. 


Appeal from an order of Maryport (Cumberland) justices dismissing a wife’s 
summons against her husband for desertion and wilful neglect to maintain her. 

On March 27, 1931, the wife took out a summons against her husband, alleging 
that he had ‘‘unlawfully and wilfully deserted or neglected to provide reasonable 
maintenance for her.’’ At the hearing on April 2 the wife said in evidence that 
she was aged forty-two years and had been married twenty-two years. She and 
her husband had a family of children, several quite young. Her husband left her 
and in January, 1929, she issued a summons at Workington, which was dismissed. 
He gave her no support, so she took the young children to him, and had since then 
been working and keeping herself, until she had to give up her work owing to 
ill health, and get parish relief. A brother was now helping her. She visited her 
husband one Friday when he drew his money. He sent for the police to put her 
out. On her instructions her solicitors wrote to her husband on March 16, 1931, 
as follows : 

“Our client informs us that you left her about two years ago and that since 

that date you have been living apart, in spite of the fact that she has intimated 

to you several times that she is willing to live with you again, and to do all 

she can to make a fresh start, if you will do the same. She is still willing to 

receive you back.”’ 
He would not have her back, and she took out the present summons. She had been 
charged with various offences such as being drunk and disorderly, but she did not 
take much drink. She had had a great deal of trouble with her husband at week- 
ends, and had had him up for assault. Cross-examined, Mrs. Clark said that when 
he left her in January, 1929, he gave her £4. She was not drunk on that occasion. 
He blackened her eye. She cut his head. 

For the husband it was submitted that the summons in so far as desertion was 
concerned was res judicata by reason of the dismissal of the previous summons in 
1929, reference being made to Stokes v. Stokes (1) and Tyrrell v. Tyrrell (2). 

The justices dealt with the case only on the basis of a claim for wilful neglect 
to maintain, and made no order, without giving reasons. 

The wife appealed, asking the court either to set aside the decision or to remit 
the summons to the justices on the ground that their order was against the weight 
of evidence, that there was no evidence to relieve the husband of his liability to 
maintain his wife, that there was ample evidence of desertion or wilful neglect, and 
that the justices were wrong in law. 


C. L. Beddington for the appellant. 
The respondent was not represented. 


LORD MERRIVALE, P. 


522 





The case illustrates the exceedingly difficult task 


E 


F 


G 


cast on justices by the present condition of the law with regard to the relations of H 


husband and wife, and the statutory right of wives on separation from their hus- 
bands, under certain limited conditions, to obtain orders of maintenance. The 
parties here had been married for twenty-two years. They were parents of a 
numerous family. In January, 1929, a separation took place, and the wife issued 
a summons under the Separation and Maintenance Acts alleging that her husband 
had deserted her, and claiming an order for maintenance. That summons was 
dismissed by the justices who heard it. It appears from the notes of the proceed- 
ings now under consideration that these people’s relations were a matter of familiar 
knowledge to the justices, and the wife’s conduct was brought to the minds of the 
justices by reference to matters which had been dealt with in their court 7 
March, 1931, the wife consulted solicitors who wrote to the husband asking him to 
begin anew the relationship of husband and wife. There was no reply to that letter 
and the solicitors took out a summons in an ambiguous form which took care to 
avoid specifying where the ground of complaint was. 
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A It is suggested that, as there was no evidence of adultery against the wife, the 
summons must be treated as the claim of a wife in a suit for restitution of conjugal 
rights, and that non-compliance with the claim would entitle the justices to make 
an order for maintenance against the husband. That is not the law. The hus- 
band’s solicitor was able to steer the case so that it was treated by the justices as 
a claim on the ground of wilful neglect to provide reasonable maintenance. The 

B justices were aware that they had dismissed the wife’s summons based on the 
ground of desertion, and Stokes v. Stokes (1) was brought to their notice. That 
decision prevented a successful demand for the re-hearing of a charge of desertion 
in a case like the present. The justices treated the summons as not ambiguous 
but based on the ground of wilful neglect. 

It is suggested that, as this woman has not been guilty of adultery, the justices 

C are under an obligation to order the husband to provide maintenance for her. The 
argument is based on s. 1 (1) of the Summary Jurisdiction (Separation and Main- 
tenance) Act, 1925. By s. 4 of the Summary Jurisdiction (Married Women) Act, 
1895, a wife might apply for a maintenance order if her husband had wilfully 


neglected to maintain her, ‘‘and shall by . . . such neglect have caused her to leave 
and live separately and apart from him.’’ By s. 1 (1) of the Act of 1925 such an 
D order can be made “notwithstanding that the . . . neglect complained of has not 


’ 


caused her to leave and live separately and apart from him,’’ and ‘‘accordingly”’ 

the words quoted above from s. 4 of the Act of 1895 are repealed. That amendment 

requires very careful attention by those who have to administer this very difficult 

branch of the law. Its true construction must be considered in the light of both 

the principal Act and the amending Acts, and the provision in sub-s. (4) of s. 1 
E of the Act of 1925, which says: 


‘*‘No order made under the principal Act shall be enforceable and no liability 

shall accrue under any such order whilst the married woman with respect to 

whom the order was made resides with her husband, and any such order shall 

cease to have effect if for a period of three months after it is made the married 
7 OUWoman continues to reside with her husband.”’ 


Keeping definitely in mind the law of England with regard to marital relationship 
and the mutual character of marital duties, what the legislature has done is not to 
provide that a married woman who has not committed adultery may in any circum- 
stances whatever come to the justices and claim from her husband what she con- 
siders reasonable maintenance and get an order. The law still takes account of the 

G mutual character of marital obligations. I am satisfied that the justices appre- 
ciated what the substance of the case was. My inclination is to the view that the 
justices thought that the wife had renounced her duties. It may not be an accurate 
view of the facts. It may be that they will consider it necessary to hear both the 
parties. The summons will go back to them. They may have to consider by whose 
fault it was that the parties were living apart, and if so, to have regard to Thomas 

Hsov. Thomas (3). Where one of the spouses has brought about a breach of the matri- 
monial tie and is guilty of deserting the other spouse, it is not a matter of course 
that the guilty spouse may put an end to the state of desertion by expressing repen- 
tance or demanding a renewal of cohabitation. The justices here dismissed the 
previous summons for desertion. When they address their minds to what caused 
the parties to live apart they will consider the practical effect of the amendment 

I made by the Act of 1925 in respect of the wilful refusal to maintain. Although a 
wife at the time of the summons has not been driven to leave the husband she may 
nevertheless leave him afterwards and be maintained. The reference back of the 
matter carries no reflection at all on the intention of the justices to perform their 
task. This court feels the necessity of knowing precisely on what grounds the 
justices came to the conclusion that this husband ought not to be the subject of 
an order on the basis of wilful neglect to maintain. 


BATESON, J.—I agree. It may be that the justices who saw the wife did not 
believe her case that her husband had wilfully neglected to maintain her. In the 
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previous summons they had heard an application for maintenance, and aa pi A 
the present summons they were inclined to follow Stokes v. Stokes we whee 
great reluctance that I agree to the reference back, but it would be safer for 
to say what exactly they meant to decide. 
Solicitors : Maples, Teesdale & Co., for Lightfoot & Lightfoot, Maryport. 
[Reported by W. Lartey, Esq., Barrister-at-Law. | B 





SPILLERS, LTD. v. CARDIFF ASSESSMENT COMMITTEE 
AND PRITCHARD (CARDIFF REVENUE OFFICER) 


PIERCE (WIRRAL REVENUE OFFICER) v. WIRRAL D 
ASSESSMENT COMMITTEE AND SPILLERS, LTD. 


PINSENT (PLYMOUTH REVENUE OFFICER) v. PLYMOUTH 
ASSESSMENT COMMITTEE AND OCTAGON 
BREWERY CO., LTD. E 


BLUNT (WEST DERBY REVENUE OFFICER) v. WEST DERBY 
ASSESSMENT COMMITTEE AND TATE AND LYLE, LTD. 


[Kine’s Bencn Diviston (Lord Hewart, C.J., Avory and MacKinnon, JJ.), 
January 15, 16, 20, 22, 1931] 


[Reported [1931] 2 K.B. 21; 100 L.J.K.B. 233; 144 L.T. 503; 
95 J.P. 49; 47 T.L.R. 231; 75 Sol. Jo. 178; 29 L.G.R. 411; 


2 B.R.A. 818] 
Rating — De-rating—Industrial hereditament —‘‘Properties contiguous to one 
another’’—*‘‘Contiguous''—Stable—Net annual value not exceeding 10 per 


cent. of part thereof attributable to industrial purposes—No right to be @ 

de-rated—Rating and Valuation (Apportionment) Act, 1928 (18 € 19 Geo. 5, 

c. 44) [as amended by the Local Government Act, 1929 (19 Geo. 5, c. 17), 

8. 69], 8. 8 (2) (b), (8). 

The word ‘‘contiguous’’ means ‘‘touching’’ and must be given that meaning 
unless the context or subject-matter requires that it should be given the loose 
meaning of ‘‘neighbouring.’’ Neither the subject-matter of s. 3 (8) of the FT 
Rating and Valuation (Apportionment) Act, 1928, nor the context of the word 
‘contiguous’ in that subsection so requires, and, therefore, “‘contiguous’’ in 
the subsection is to be construed in the strict sense of ““‘touching’’ and not 
as ‘‘neighbouring.”’ 

By s. 8 (2) of the Act a place used by the occupier for the housing or main- 
tenance of road vehicles or as stables shall be deemed not to form part of a [ 
factory or workshop. By s. 4 (2) (a) where the part of the net annual value 
of a hereditament attributable to purposes other than industrial purposes does 
not exceed 10 per cent. of the part thereof attributable to industrial purposes, 
the hereditament shall be treated as if it were occupied and used wholly for 
industrial purposes. The provisions of s. 4 (2) (a) do not take a stable the 
net annual value of which does not exceed 10 per cent. of the part of the 
hereditament attributable to industrial purposes out of the provisions of s. 3 (2) 
so as to enable it to be a contiguous property within s. 3 (3). 
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A Notes. Referred to: New Plymouth Borough Council v. Taranaki Electric Power 
Board, [1933] A.C. 680; James A. Jobling & Co., Ltd. v. Sunderland County 
Borough Assessment Committee, [1944] 1 All E.R. 207; Gilbert (Valuation Officer) 
v. S. Hickinbottom & Sons, Ltd., [1956] 2 All E.R. 101. 

As to the de-rating of industrial hereditaments, see 27 Hatspury’s Laws (2nd 
Edn.) 435 et seq.; and for cases see Diarsr Supps., tit. Rates and Rating, case 

B No. 226a et seq. For Rating and Valuation (Apportionment) Act, 1928, see 20 

Hauspury’s Statutes (2nd Edn.) 173. 


Case referred to: 
(1) Haynes v. King, [1893] 3 Ch. 439; 63 L.J.Ch. 21; 69 L.T. 855; 42 W.R. 56; 
3 R. 715; 19 Digest 132, 898. 


C Cases stated by the recorder of Cardiff, Cheshire Quarter Sessions, the recorder 
of Plymouth, and the recorder of Liverpool. 


Spitters, Lrp. v. CarpirrF ASSESSMENT CoMMITTEE 

The appellants, Spillers, Ltd., appealed to the recorder of Cardiff against a 
decision of the Cardiff Borough Assessment Committee to exclude from the special 
list for the rating area of the borough of Cardiff as an industrial hereditament a 
D hereditament described as ‘Offices, 240-2438, Bute Street.’’ The hereditament con- 
sisted of offices and buildings in the occupation of the appellants, comprising a 
three-storey stone basement building, part with a flat roof and part with a slate- 
pitched roof, a portion of the basement and ground floor being occupied as a post 
office. The appellants owned and carried on a large undertaking as millers and 
bakers in Cardiff, and in addition to the hereditament, the subject of the appeal, 
E they owned other premises. The appellants carried on their business upon each 
of the sets of premises, and the premises together formed the appellants’ under- 
taking. The final production of the articles manufactured by them was the result 
of processes or treatment which had taken place in several of the premises. Except 
that there were mill manager’s offices in other premises, the whole of the offices 
and staff pertaining to the appellants’ whole undertaking in Cardiff were grouped 
¥ together in the hereditament the subject of the appeal. The distance in an air line 
from the north-eastern wall of the hereditament to the west wall of the neighbouring 
block of premises was 47 yards, but there was no communication between the 
hereditament and the block in a direct line owing to the interposition of the 
Great Western Railway's double line. The offices in the hereditament were con- 
nected by private telephones with all the premises forming the appellants’ under- 
G taking. The whole of the business carried on by the appellants in the various 
buildings was recognised to be one undertaking. The recorder held that, as the 
offices comprised in the hereditament were a necessary adjunct to the mills, without 
which the mills could not be worked, the hereditament was contiguous to the mills 

within the meaning of the section, and allowed the appeal. 


H Prerce (WrrraL REVENUE Orricer) v. WrrRAL ASSESSMENT COMMITTEE 
The revenue officer for the Wirral assessment area appealed to Cheshire Quarter 
Sessions against the decision of the Wirral Assessment Committee to include as an 
industrial hereditament in the special list for the rating area of Ellesmere Port and 
Whitby Urban District Council a hereditament occupied by Spillers, Ltd. (F. A. 
Frost & Sons branch), and described as “‘offices, North Road, Ellesmere Port.’’ 
The hereditament consisted of offices situated 57 yards distant from the occupiers’ 
7 factory, and was not within the curtilage of the factory. The factory had been 
admitted to the list as an industrial hereditament. The hereditament and the 
factory were in the same occupation, and were used as part of a single factory. 
They were separated by a line of railway belonging to the Manchester Ship Canal. 
Cheshire Quarter Sessions dismissed the appeal. 
Prxsent (Piymourn ReveNve Orricer) v. PLyMouTH ASSESSMENT COMMITTEE 


The revenue officer for the Plymouth assessment area appealed to the recorder of 
Plymouth against the decision of the Plymouth Assessment Committee to include 
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in the special list for the rating area of the city of Plymouth as an industrial 
hereditament a hereditament described as ‘‘garage, cooperage stores, and yard, 
Sawry Street, Plymouth.’’ The Octagon Brewery Co., Ltd., the respondents, were 
the owners and occupiers of a brewery occupying a site between Martin Street and 
Bath Lane in the city, as well as being the owners and occupiers of the heredita- 
ment in question which lay between Sawry Street and Sawry Lane, being separated 
from that part of Martin Street which adjoined the main brewery by the width of 
Martin Street and by one dwelling-house not occupied by the respondents. At the 
premises in question were situated the cask-washery, cooperage, and garage of the 
brewery, the premises being equipped with the necessary plant for washing and 
repairing casks. Formerly this work was done in the main brewery building, but 
owing to extensions of the brewery it was found necessary to obtain another site 
for the cask-washery and cooperage, and the Sawry Street premises were acquired 
for that purpose. The premises in question were registered, together with the main 
brewery, under the Factory and Workshop Acts, 1901-20, and they formed an 
indispensable part of the brewery. The recorder held that the proper meaning to 
be attached to the word ‘‘contiguous’’ in s. 3 (3) of the Rating and Valuation 
(Apportionment) Act, 1928, was ‘‘touching,’’ and that the intervention of the 
dwelling-house prevented the hereditaments from being contiguous to one another 
within the meaning of the section. He, accordingly, allowed the appeal. 


Buunt (West Derby Revenve OFricer) v. West Dersy ASSESSMENT COMMITTEE 

The revenue officer for the West Derby assessment area appealed to the recorder 
of Liverpool against the decision of the West Derby Assessment Committee to 
include in the special list for the rating area of the county borough of Liverpool as 
an industrial hereditament a hereditament described as ‘‘stables, garage and yard, 
25-35, Chisenhale Street, Liverpool.’’ The hereditament was situated in Chisen- 
hale Street, Liverpool, and comprised stables, garage and yard in the sole occupa- 
tion of Tate and Lyle, Ltd., the respondents (the occupiers), who were sugar 
refiners. They occupied other hereditaments situate respectively at Love Lane, 
Liverpool (hereinafter referred to as their ‘‘main factory’’), and at the corner of 
Pall Mall and Chisenhale Street. The last-mentioned hereditament and the here- 
ditament the subject of the appeal stood on opposite sides of Chisenhale Street. 
The hereditament was occupied and used as (i) a large open shed fronting Chisen- 
hale Street with open yard beyond containing three loose boxes; (11) a two-storey 
stable, together with saddler’s shop, harness room, stablemen’s mess room, etce., 
on the east side of the yard; (iii) a one-storey building on the Chisenhale Street 
front used as a wheelwright’s shop and covered cart-way (over which was a house 
Separately occupied and assessed), and a garage for trailer vehicles; (iv) the 
premises were used for the garaging of the company’s steam and petrol vehicles and 
trailers and for the re-conditioning of the same, and also as stables with a yard for 
the horse wagons. All the vehicles, horses and wagons occupying the premises 
were solely used for the purposes of the respondents’ business as sugar refiners; 
(v) the wheelwright’s and saddler’s shops were used in connection with the main- 
tenance of the vehicles and equipment. A canal and towing-path intervened be- 
tween the hereditament and the occupiers’ main factory. The distance between 
the hereditament and the main factory was about 22 yards in a direct line. The 
sub-soil of the canal and towing-path was vested in the canal undertaking. The 
hereditament was connected with the main factory only by overhead cables across 
the canal. The recorder held that the hereditament was used as a part of a single 
factory, and that the word ‘‘contiguous’’ had to be interpreted broadly and meant 
“near to or neighbouring, especially when no buildings intervene.” } 


the appeal. He dismissed 
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an industrial hereditament the hereditament described as “garage and works, 58, 
Pall Mall, Liverpool.’’ The hereditament was situate at the corner of Pall Mall 
and Chisenhale Street, Liverpool, and comprised a garage and works in the sole 
occupation of the respondents, Tate and Lyle, Ltd. (the occupiers), who were sugar 
refiners. They occupied other hereditaments situate respectively at Love Lane, 
Liverpool (hereinafter referred to as their main factory), and at 25-35, Chisenhale 
Street. The last-mentioned hereditament and the hereditament the subject-matter 
of this appeal stood on opposite sides of Chisenhale Street. The hereditament was 
occupied and used as follows: (i) there was a small store for coke and fuel, together 
with a timekeeper’s wooden office, on the Chisenhale Street side; (ii) a two-storey 
building at the rear of an open yard, the ground floor of the building being used 
entirely as a store for coke and coal for the fuelling of the occupiers’ steam wagons; 
(iii) there was storage for 250 tons of coal; (iv) the first floor of the two-storey 
building which was entered from Chisenhale Street was used during the day as a 
repair garage for the occupiers’ own road vehicles; (v) six trailers were garaged in 
this building at night; (vi) all the vehicles and wagons occupying the premises were 
solely used for the purposes of the respondents’ business as sugar refiners. The 
hereditament was occupied and used solely for the re-conditioning and garaging of 
the occupiers’ motor vehicles and for the storage of fuel for these vehicles. The 
hereditament was directly opposite to the main factory and was separated therefrom 
only by Chisenhale Street. The distance between the two buildings across the road 
was about 20 yards. The recorder, for the same reasons as in the fourth case, 
dismissed the appeal. 

The distances between the admittedly industrial hereditaments and those sought 
to be included under sub-s. (3) varied from about 20 yards to about 60 yards. In 
the fifth case, where the properties were separated only by a public highway, the 
revenue officer admitted ‘‘contiguity’’ on the principle that the properties on oppo- 
site sides of a highway extended ad medium filum vie, subject to the point about 
the stable. 

The Rating and Valuation (Apportionment) Act, 1928, provides : 


‘Section 8 (2) (b): For the purposes of this Act any place used by the 
occupier for the housing or maintenance of his road vehicles or as stables shall, 
notwithstanding that it is situate within the close curtilage or precincts forming 
a factory or workshop and used in connection therewith, be deemed not to form 
part of the factory or workshop . . . Subsection (3): Where two or more 
properties within the same curtilage, or contiguous to one another, are in the 
same occupation and, though treated as two or more hereditaments for the 
purposes of rating and valuation by reason of being situate in different parishes 
or of having been valued at different times or for any other reason, are used as 
parts of a single . . . factory, or workshop, then, for the purposes of determin- 
ing whether the several hereditaments are industrial hereditaments they shall 
be treated as if they formed parts of a single hereditament comprising all such 
hereditaments.” 


The Attorney-General (Sir William Jowitt, K.C.), Wilfrid Lewis and C. H. 
Pearson for the Revenue Officer in each case. 
Comyns Carr, K.C., and W. C. Howe for Spillers, Ltd., Cardiff. 
Konstam, K.C., and Austin L. Jones for Spillers, Ltd., Wirral. 
Joy, K.C., and Harold Murphy for the Octagon Brewery Co. 
Lynskey, K.C., and F’. A. Sellers for Tate and Lyle, Ltd. 
Cur. adv. vult. 


Jan. 22. The following judgments were read. 


LORD HEWART, C.J.—These are five Special Cases, four stated by three 
different recorders, and one by a court of county quarter sessions. Each of the 
cases arises out of a claim by the owners or occupiers of an ‘‘industrial heredita- 
ment’’ within the meaning of s. 3 (1) of the Rating and Valuation (Apportionment) 


528 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


Act, 1928, to have another property treated as part of their main ‘‘industrial A 


hereditament’’ by virtue of s. 3 (3) of that Act. The property sought to be added 
is not in any of the cases ‘‘within the same curtilage,’’ and the claim is in each 
ease that it is, within the meaning of the subsection, ‘contiguous to the main 
hereditament. In a direct line through the air the two properties are at a distance 
from one another that varies in each case from about 20 yards in the fifth case to 
about 60 yards in the second case. In the fifth case there is nothing between the 
two properties except a public thoroughfare. In all the other cases there are other 
properties (in addition to a public road in three of them) such as a line of railway 
in the first and second cases, a dwelling-house of other ownership in the third, and 
a canal and towing-path in the fourth case. The learned recorder of Plymouth, in 
the third case, held that the proper meaning of ‘‘contiguous to”’ is ‘‘touching,’’ and, 
therefore, disallowed the claim. The learned recorder of Cardiff, in the first case, 
has impliedly held that ‘‘contiguous to’’ means ‘‘neighbouring.’’ But his decision, 
as recorded in the Case, is: 


“T was of opinion that as the offices . . . were a necessary adjunct to the mills, 
without which the said mills could not be worked, the said offices were con- 
tiguous to the said mills within the meaning of s. 3 (3) of the Act.” 


The quarter sessions for Cheshire, in the second case, also impliedly held that 
‘contiguous to’? means ‘‘neighbouring.’’ The learned recorder of Liverpool, in 
the fourth case, holds that the word ‘‘contiguous’’ has to be interpreted broadly, 
and means ‘‘near to, or neighbouring, especially when no buildings intervene’’; and 
in the fifth case he says he was of opinion that the word ‘‘contiguous’’ meant ‘‘near 
to or neighbouring,’’ and had to be interpreted broadly. 

The fate of these appeals, therefore, depends upon the answer to the question: 
What is the meaning of ‘‘contiguous to’’ in s. 8 (3) of the Act of 1928? Does it 
mean, as the recorder of Plymouth held, ‘‘touching, or in contact with’’? Or does 
it mean, as the other courts have held, ‘‘neighbouring or in proximity to’’? 

As to the proper meaning of the word ‘‘contiguous’’ there can, we think, be no 
doubt. Dr. Johnson, of whom it may probably be said that he employed the 
English language with a more anxious precision than any other man who ever 
lived, defines ‘‘contiguous’’ in his dictionary thus: ‘‘Meeting so as to touch; 
bordering upon each other; not separate’’; and he gives no other definition. Tue 
Oxrorp ENcuisH Dictionary gives five definitions. The first, and principal one, 
is: “Touching, in actual contact, next in space; meeting at a common boundary, 
bordering, adjoining.’’ The second and third deal only with variants of that mean- 
ing, in the application of the word, not to space, but to time and thought. The 
fourth refers to a use now long obsolete. The fifth is this: ‘Loosely, neighbouring, 
situated in close proximity (though not in contact).’’ The truth is that the appel- 
lants in four cases (the respondents in the third) contend for the proper and exact 
meaning of the word. The respondents (the appellants in the third case) seek to 
apply the loose and inexact meaning. For the preference urged by the latter, their 
counsel adduced as their chief reason that the object of this Act is de-rating, and 
that in order to further that object and bring about as much de-rating as possible, 
this meaning of the word should be accepted. We cannot think that this is an 
adequate reason. Another argument was hinted at, though the various counsel 
had not the hardihood to advance it, namely, that in the use of any language by 
the legislature one should expect the loose and inexact rather than the correct and 
exact. It is true that one who spends much time in this court might be tempted 
in his haste to make some such assertion. But if he allowed cynicism to be tem- 
pered with sympathy for the harassed parliamentary draftsman, he would r 
that it is only in regard to phrases of doubtful import that this court is calle 
to apply a toilsome scrutiny. The task is pathological and too much immersion in 
it may well induce oblivion of the fact that in comparison with the vast bulk of our 
legislation these difficult passages are rare. It ought to be the rule, and we are 
glad to think that it is the rule, that words are used in an Act of Parliament 
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correctly and exactly and not loosely and inexactly. Upon those who assert that 
that rule has been broken, the burden of establishing their proposition lies heavily, 
and they can discharge it only by pointing to something in the context which goes 
to show that the loose and inexact meaning must be preferred. 

This, indeed, must be not merely the legal but also the literary canon of inter- 
pretation. No person of education or intelligence would understand, or suspect, 
that a writer or speaker was using the word ‘‘contiguous’’ in its loose sense of 
“neighbouring’’ unless there was something in the context that compelled that 
conclusion. If a man spoke or wrote of ‘‘contiguous islands’’ he must necessarily 
mean ‘“‘neighbouring,’’ because one island must be separated by water from another. 
But if he spoke of ‘‘contiguous houses,’’ it would be difficult to suppose that he 
meant anything but houses touching each other. The legal canon is the same. If 
there is a demise of one house in a street, and a covenant by the lessor as to ‘‘con- 
tiguous’’ houses, and if there be evidence that at the date of the lease all the houses 
in the street existed as detached and separate buildings, then the word ‘‘contiguous”’ 
may be rightly construed as meaning ‘‘next adjacent’’ or ‘‘contiguous houses”’ as 
“houses on contiguous plots.’ Haynes v. King (1) is an example of such a case. 
If legal authority for so self-evident a proposition is needed, it may be observed 
that Norru, J., in that case, says that ‘‘contiguous’’ means ‘‘touching.’’ And so 
it does, and must, unless the context, or the subject-matter, necessarily requires 
the improper alternative meaning. 

Then is there anything in the context in this section which necessarily leads to 
the conclusion that ‘contiguous to’’ is used loosely and not exactly? We think 
certainly that there is not. The preceding words are ‘‘two or more properties 
within the same curtilage.’’ It is true that there may be two edifices in the same 
curtilage which may not be in contact, but equally they may be. Nor in the later 
words of the subsection is there anything which shows, or suggests, that the word 
‘“‘contiguous’’ cannot have been used in its true meaning and must have been used 
in its occasional and inexact meaning. The conclusion seems to be as follows. 
Counsel for the revenue officers contend for the ordinary and proper meaning of the 
word. That contention must prevail against the attempt of their opponents to 
substitute another meaning, which by error is sometimes attached to the word, 
unless they can demonstrate, not merely that that other meaning is possible, or 
even that it is probable, but that it must be intended. We think that the utmost 
they have achieved is to show that it is possible, and, therefore, we think that our 
decision should be that ‘‘contiguous to’’ means ‘‘contiguous to’’ and does not here 
mean ‘‘neighbouring.’’ The result of this decision is that the appeal in the third 
case, on the Case stated by the recorder of Plymouth, is dismissed with costs, and 
the appeals in the first, second, and fourth cases are allowed with costs. 

There remains the fifth case, about certain premises of Messrs. Tate and Lyle, 
at Liverpool. In this case, as we have already mentioned, the whole space inter- 
vening between the two edifices is occupied by a public thoroughfare. In view 
of that fact, counsel admitted that one should be regarded as ‘‘contiguous to’’ the 
other, upon the doctrine of the extension of properties on opposite sides of a 
thoroughfare ad medium filum vie, and upon what he considered to be the authority 
of Haynes v. King (1), to which we have already referred. As this admission was 
explicitly made it is not for us to do otherwise than to act upon it. But we must 
not be taken as agreeing with the proposition that Haynes v. King (1) lays down 
that ‘‘contiguous houses’’ in all cases, and in general, includes houses whose 
curtilages are separated only by a public highway—a proposition which would 
appear to have the result, for example, that Buckingham Palace and St. George s 
Hospital are ‘‘contiguous edifices.’’ In Haynes v. King (1) there was a demise of 
four houses on the south side of a street and a stipulation by the lessors that they 
should be allowed to deal as they thought fit with ‘‘any of the premises adjoining 
or contiguous to the hereditaments hereby demised,’’ even if such action diminished 
or affected the access of light and air to the demised premises. When the lessees 
sought to restrain the re-building of four houses on the north side of the street, 
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because that re-building diminished the light and air upon the demised premises, 
it was held by Norru, J., that the four houses on the north side were within the 
liberty reserved by the covenant to the lessors, and he put some reliance upon the 
doctrine ad medium filum vie as justifying this loose and inexact use of the word 
‘‘contiguous.’’ In short, his decision was, we think, solely a decision upon the 
particular facts of that case, and cannot be regarded as authority for any general 
proposition of law or construction. 

But counsel for the revenue officers, having made this admission, took another 
point. The “‘property’’ which is sought to be added to the main hereditament by 
virtue of s. 3 (3) is in fact a garage or stable; it is precisely within the description 
of a “‘place’’ in s. 3 (2) (b). Subsection (2) (b) enacts that such a place shall ‘‘be 
deemed not to form part of the factory or workshop.’’ Therefore, this place and 
the main hereditament cannot be ‘‘used as parts of a single factory or workshop”’ 
within s. 8 (3), inasmuch as one of the two is ‘‘to be deemed not to form part of 
the factory.’’ This seems to be a formidable argument, and counsel for the rate- 
payers seemed to us to attempt no answer to it upon the wording of s. 8 by itself. 
But he relied upon s. 4 and its provision that a hereditament may include a part 
not used for industrial purposes, and if the net annual value of that part does not 
exceed 10 per cent. of the net annual value of the other part that is used for 
industrial purposes, then both parts shall be treated as if they were used for indus- 
trial purposes. He argued that, though under s. 3 (2) (b) a stable within the 
curtilage of a factory is not to be deemed to be part of the factory, yet that stable 
under s. 4 could be taken into account as a part of the factory not used for industrial 
purposes and if its net annual value did not exceed 10 per cent. of the annual value 
of the industrial part of the factory,.then (in effect) the stable must be treated as, 
or deemed to be, part of the factory in direct cancellation of s. 3 (2) (b), which 
says that it shall not be so deemed. The final step in the argument is that, by 
reason of these provisions, a stable ought to be admitted as one of the two properties 
contemplated by s. 3 (3) and be treated as a part of a single factory so that the 
stable so added can be treated under s. 4 as ‘‘a hereditament occupied and used for 
purposes other than industrial.’’ The combined effect, inter-relation and inter- 
action of ss. 3 and 4 appear to us to be extraordinarily obscure. But on the whole 
we are of opinion that a stable which by s. 8 (2) (b) is ‘‘to be deemed not to form 
part of the factory’’ cannot be one of the ‘‘properties . . . which are used as parts 
of a single factory’’ within s. 8 (3). We have not overlooked the provision in 
s. 4 (2) (c), but effect can be given to that provision if a part of one, or of both, 
of the two properties ‘‘used as parts of a single factory’’ within s. 3 (3) is ‘‘used 
for other than industrial purposes’’ within s. 4 (1) and (2). 

The appeal in this fifth case, therefore, must also be allowed with costs. This 
conclusion makes it unnecessary to consider one other point. Section 3 (3) speaks 
of two or more properties treated as two or more hereditaments for the purposes 
of rating and valuation by reason of their being situate in different parishes or 
having been valued at different times or for any other reason. There is no finding 
in any of these cases as to the reason why the two properties were ‘‘treated as two 
hereditaments for the purposes of rating and valuation.’’ It may be difficult to 
say if the doctrine of ejusdem generis applies to the words ‘‘or for any other 
reason.’’ On the other hand, the special insertion of the words ‘‘by reason of” 
down to ‘‘any other reason’’ must presumably be assumed to have been made for 
some purpose of limitation and they can with difficulty be treated as entirely otiose. 
This point may need further consideration if and when it arises. : 





AVORY, J.—I concur in this judgment, but with reference to the last paragraph 
I wish to add that I take a more definite view of the effect of the provisions in 
sub-s. (3) of s. 83. In my opinion, to bring a case within sub-s. (3) of s. 8 I think 
it must appear that the two properties have been treated as two hereditaments for 
the purpose of rating and valuation for some special reason, e.g., by reason of being 
situate in different parishes or of having been valued at different times or of having 
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been in different occupations; and there is no suggestion in any of these cases that 
the two properties have been so treated for any such special reason. If the words 

or any other reason’’ were intended to cover any hereditaments which have been 
treated as two or more for the purpose of rating, it would have been simply 
expressed by the words ‘‘though rated separately.”’ 


MACKINNON, J. 





I agree. 


Orders accordingly. 
Solicitors : Treasury Solicitor; William A. Crump é& Son, for Gilbert Robertson 
& Co., Cardiff; P. F. Walker, for Weightman, Pedder & Co., Liverpool; Hedley 


Norris € Co., for Albert Gard & Ruse, Devonport; Gregory, Rowcliffe & Co., for 
Laces & Co., Liverpool. 


[Reported by T. R. Frrzwatrer Butter, Esq., Barrister-at-Law.] 


Re MILLER AND PICKERSGILL’S CONTRACT 


[Cuancery Division (Clauson, J.), January 29, 1931] 
[Reported [1931] 1 Ch. 511; 100 L.J.Ch. 257; 144 L.T. 635] 


Sale of Land—Sale by personal representative—Muniments of title—Statutory 
acknowledgment for production—Right of purchaser to include probate or 
letters of administration—Administration of Estates Act, 1925 (15 Geo. 5, 
c. 23), s. 36 (5). 

Where, under the Administration of Estates Act, 1925, s. 36, a purchaser of 
a legal estate from a personal representative is entitled to an acknowledgment 
for production and delivery of copies of muniments of title, he may require the 
vendor to include a probate or letters of administration in such statutory 
acknowledgment. 


Notes. As to the effect of the conveyance of a legal estate by a personal repre- 
sentative, see 16 Hanspury’s Laws (8rd Edn.) 342-343, para. 664; and for cases on 
the subject, see 40 Diarsr 301, 2593-2596. For the Administration of Estates Act, 
1925, s. 36 (5), see 9 Hatspury’s Starutes (2nd Edn.) 740. 


Case referred to: 
(1) Cooper v. Emery (1844), 1 Ph. 388; 13 TiJ.Ch, 2767.2 L.10.8.. 4875, 8 Jur: 
181; 41 E.R. 679, L.C.; 40 Digest (Repl.) 327, 2689. 


Vendor and Purchaser Summons. 

By a contract in writing dated Oct. 20, 1930, a purchaser, Lawrence William 
Pickersgill, agreed to buy, and a vendor, H. C. Miller, agreed to sell, a certain 
dwelling-house for the sum of £120. The vendor agreed to sell the house as the 
personal representative of Thomas Miller, who had died intestate on June 15, 1930, 
and in respect of whose estate letters of administration had been granted to the 
vendor on Sept. 5, 1930. The vendor was willing, in accordance with the Adminis- 
tration of Estates Act, 1925, s. 36 (5), to have notice of the conveyance of 
the property to the purchaser endorsed on the letters of administration. 

The purchaser claimed that he was also entitled to have inserted in the con- 
veyance an acknowledgment by the vendor of the purchaser’s right to the 
production of the letters of administration and delivery of copies thereof on the 
ground that they were part of the muniments of title, to the custody of which 
the vendor was entitled, the purchaser’s statutory right to the production of which 
the vendor had acknowledged. 
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The vendor denied that the purchaser had any right to the production of the 
letters of administration, for he denied that they constituted any part of the 
muniments of title. 

This summons was taken out by the purchaser asking for a declaration that he 
was entitled to have inserted in the conveyance the acknowledgment which he 


claimed. ' Wi 
Section 36 (5) of the Administration of Estates Act, 1925, is as follows: 


‘‘Any person in whose favour an assent or conveyance of a legal estate is 
made by a personal representative may require that notice of the assent or 
conveyance be written or endorsed on or permanently annexed to the probate 
or letters of administration, at the cost of the estate of the deceased, and that 
the probate or letters of administration be produced, at the like cost, to prove 
that the notice has been placed thereon or annexed thereto.”’ 


Eardley-Wilmot, for the applicant, referred to Cooper v. Emery (1); Wiuu1ams 
on VENDORS AND Purcuasers, 3rd Edn., vol. 1, p. 643; Davipson’s PRECEDENTS 
AND Forms In ConveyaNncinG, 4th Edn., vol. 2, Part I., p. 663, note (a); Key anp 
ELPHINSTONE’S PrecepENtTs, 12th [dn., vol. 1, Part I., preliminary note on p. 514; 
PRIDEAUX’S PRECEDENTS IN CONVEYANCING, 22nd Edn., vol. 1, p. 480, note (h), and 
vol. 3, addenda c. xxxi. 

R. H. Hodge for the respondent. 


CLAUSON, J.—The question I have to determine is one of some interest, and, 
indeed, I think in practice, of some considerable importance. Before the Ad- 
ministration of Wstates Act, 1925, there was some doubt amongst conveyancers 
whether, when a title taken by the purchaser on a sale contained, as one of its 
links, a will or letters of administration which related, as they in most cases would, 
to other property besides that comprised in the sale, the purchaser was or was not 
entitled to require the vendor to include the probate or letters of administration in 
such acknowledgment for production and delivery of copies of muniments as the 
purchaser, in the circumstances, could demand. The point can be stated thus: 
Probate and letters of administration are simply copies carried away from the 
Probate Registry by the executor or the administrator of something which is 
recorded at the Probate Registry, and the real link in the title would, accordingly, 
seem to be, not the probate or the letters of administration, but the will or the grant 
of administration appearing on record in the Probate Registry. Accordingly, it was 
the view of some conveyancers before the Act of 1925, that it was not necessary for 
the vendor to comprise in an acknowledgment the probate or letters of administra- 
tion. Now the Administration of Estates Act, 1925, has become law, and it contains 
a section—s. 36—which makes a new departure in the law. It contains machinery 
under which, in certain circumstances, certain notices may be required to be en- 
dorsed on the probate or letters of administration, with the result that certain 
consequences ensue to persons who claim title through the executor of the will or 
the administrator, as the case may be. Curiously enough, there is no provision in 
the Act to provide that notices so endorsed on the probate or letters of administra- 
tion should also be recorded at the Probate Registry. In case the probate or letters 
of administration should be lost or destroyed difficulty may arise; however, with 
that I am not now concerned. But it appears to me that the operation of s. 36 of 
the new Act has, with regard to the matter under consideration, altered the 
character of the probate or letters of administration. Whereas before the Act it 
may well be that probate or letters of administration were merely particular solemn 
copies of documents of record, they have now become something quite different. 
It appears to me that, by reason of the notices they are liable to have endorsed on 
them of matters which may form links in the title, the documents themselves are 
muniments of title, in the sense of being documents on which the purchaser's title 
may depend and not merely copies of a record on which that title may depend. 
Accordingly, it appears to me that, on principle, such documents must now be 
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A included in the acknowledgment in cases in which the purchaser is entitled to an 
acknowledgment relating to the muniments of title. 

For those reasons, the purchaser is, in my view, entitled to the relief he asks by 
the summons, namely, a declaration that he is entitled to have inserted in the 
conveyance to him by the respondent, the vendor of the premises comprised in 
the contract, an acknowledgment by the respondent of the applicant’s right to 

B production of the letters of administration. 


Solicitors: Maude & Tunnicliffe, for Simey, Iliff & Laing, Sunderland; Maples, 
Teesdale & Co., for Wright, Ellis, € Martin, Seaham Harbour. 


[Reported by J. H. G. Butter, Esq., Barrister-at-Law.] 


D COOKSON v. HAREWOOD AND OTHERS 


[Court or Appeat (Scrutton, Greer and Slesser, L.JJ.), October 15, 16, 19, 1931} 


[Reported [1932] 2 K.B. 478, n.; 101 L.J.K.B. 394, n.; 
146 L.T. 550, n.] 


E Libel— Domestic tribunal— Requirements of natural justice—Publication of 
decision—Sectional organ accepted by parties as means of publication. 

Where a person has submitted to the jurisdiction of a controlling body a 
decision by a tribunal set up under the rules of that body on a complaint made 
against the person so submitting is final and cannot be reviewed by a court of 
law provided that the person affected has been given reasonable notice of the 

F complaint and an opportunity of being heard in answer to it. 

Rule 170 of the rules of the Pony Turf Club provided: ‘‘The stewards of the 
club may, in their absolute discretion, warn off any person from all courses 
where these rules are in force without assigning any reason for so doing.”’ 
Rule 171 provided for the publication of the fact of the warning-off in the 
‘Racing Calendar.’’ The defendants, stewards of the club, having held an 

G inquiry into the conduct of a certain racecourse by the plaintiff, who held, 
under the rules of the club, a licence to hold pony race meetings on that course, 
published the following notice in the ‘‘Racing Calendar’’: ‘‘As a result of an 
inquiry held by the stewards of the Pony Turf Club . . . the following person 
was warned off all courses under their control in accordance with r. 170: [the 
plaintiff's name was then given].’’ In an action by the plaintiff for damages 

H for libel, 

Held: the statement published in the ‘‘Racing Calendar’’ was defamatory of 
the plaintiff, but the words in their ordinary and natural meaning stated truly 
what had in fact occurred, the plaintiff was bound by the rules under which 
they were published, and it was not open to him to plead by an innuendo that 
the words meant something other than their literal meaning, e.g., that they 

I meant that he had been guilty of some corrupt or fraudulent practice on the 
turf or other gross crime. 


Notes. Some of the observations of Grrr, L.J. (infra), were criticised by 
Romer, L.J., in Chapman v. Ellesmere, [1932] All E.R.Rep. 221 at p. 239. 

Referred to: Wells v. Myddleton (1935), 76 Sol. Jo. 270; Russell v. Duke of 
Norfolk, [1948] 1 All E.R. 488. 

As to publications by domestic tribunals, see 20 Hatsrury’s Laws (2nd Edn.) 
484. As to expulsion from clubs, see 5 Haussury’s Laws (8rd Edn.) 262-265, and 


cases there cited. 
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Cases referred to: 
(1) Weinberger v. Inglis (No. 2), [1918] 1 Ch. 517; 87 Lid .Ch. 845; 118 Ine 


769; 84 T.L.R. 337; 62 Sol. Jo. 450, C.A.; affirmed, [1919] A.C. 606; 88 
L.J.Ch. 287; 121 L.T. 65; 85 T.L.R. 399; 63 Sol. Jo. 461, H.L.; 2 Digest 
(Repl.) 179, 94. 

(2) Ware and De Freville, Ltd. v. Motor Trade Association, [1921] 3 K.B. 40; 
90 L.J.K.B. 949; 125 L.T. 265; 87 T.L.R. 213; sub nom. Wake and De 
Freville, Ltd. v. Motor Trade Association, 65 Sol. Jo. 239, C.A.; 32 Digest 
60, 885. 

Appeal by plaintiff against an order made by Horriper, J., in an action tried by 

him with a special jury. 

The plaintiff, Ernest Sawrey Cookson, claimed from the defendants, the Earl of 
Harewood and others, stewards of the Pony Turf Club, damages for matter which 
he alleged was defamatory of him which the defendants had published in the 
‘Racing Calendar.’’ At the trial judgment was entered for the defendants, and 
the plaintiff appealed. 

Serjeant A. M. Sullivan, K.C., and Martin O’Connor for the plaintiff. 

Geoffrey Lawrence, K.C., and Walter Frampton for the defendants, stewards 
of the Pony Turf Club. 

E. J. C. Neep for the defendants, the Sports Printing Press. 


SCRUTTON, L.J.—This case relates to certain pony races which were held at 
a course at West Malling. The plaintiff had applied to the stewards of the Pony 
Turf Club for a licence for that course. He writes four days before the race meeting 
took place : 





‘‘Dear Sir,—I have a proposal in reference to a pony race meeting to be held 
on this place. We have what I think would make an excellent course.”’ 


He speaks as ‘‘I”’ or ‘‘We.’’ The Pony Turf Club is a comparatively recent insti- 
tution, somewhat on the lines of the Jockey Club which deals with the racing of 
full-sized horses. The Pony Turf Club, under stewards of considerable turf ex- 
perience and of position, attempts to do what the Jockey Club does for horse racing 
—to ensure that all races of ponies (horses under a certain height) should be con- 
ducted properly. When a person applies for a licence to hold a meeting, he sub- 
mits himself to the rules of the Pony Turf Club. He would not be allowed to hold 
a race meeting unless he was ready to comply with those rules, of which he must be 
taken to have knowledge. The rules of the Pony Turf Club provide that for certain 
specified offences every person so offending shall be warned off all courses. Rule 170 
provides : 


“The stewards of the club may, in their absolute discretion, warn off any 
person from all courses where these rules are in force, without assigning any 
reason for so doing.’’ 


That is to say, the person applying for a licence and acting in any capacity directly 
or indirectly in connection with the meeting agrees to submit himself to the juris- 
diction of the stewards of the Pony Turf Club. 

There has been considerable obscurity as to who are the persons who run the 
West Malling racecourse. The plaintiff applied for the licence. He was un- 
doubtedly the clerk of the course at all the meetings. He was an undischarged 
bankrupt, and his wife appeared to be the owner of the land on which the course 
was situate. The secretary was his daughter. His brother was to have some share 
in the profits. Apparently, the persons behind the race meetings at West Malling 
were the Cookson family. The matter was so unsatisfactorily conducted that some 
eighteen months after the last meeting the prizes had not been paid to the winners 
in a substantial number of cases, and offers were made of payment, not in cash, 
but in promissory notes. With regard to whether those promissory notes had been 
accepted, statements of the most unsatisfactory character were made by the plain- 
tiff and other members of his family, and particularly by his brother, to the 
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stewards. When the matter was brought to their notice the stewards gave the 
plaintiff notice that they would hold an inquiry into the general conduct of the 
West Malling course, but the plaintiff did not find it convenient to attend that 
meeting. He treated it, apparently, as a matter of slight importance compared 
with his going to Portsmouth, and he sent his brother to represent him. The 
stewards heard what his brother had to say, some of which was quite inaccurate. 
The stewards having heard the brother, decided to warn the plaintiff off the turf, 
and they published the warning in the Pony Turf Club ‘‘Racing Calendar.”’ 
Rule 171 of the Pony Turf Club, which I have read, empowers the stewards, in 
their absolute discretion, to warn off any person from all courses where those rules 
were in force without assigning any reason for doing so, and the next rule expressly 
contemplates publication of the warning-off in the ‘‘Racing Calendar.’’ Indeed, 
one would expect it, because one of the consequences of warning-off is that the 
person who is warned off cannot train any horses. It is, therefore, obviously 
desirable that public notice should be given to all persons likely to read the ‘‘Racing 
Calendar’ that they should not send any horses that they own to be trained by 
the plaintiff. 

Those being the facts, the plaintiff brought this action. First, he asked for a 


D declaration ‘‘that the plaintiff's name was wrongfully placed in the forfeit list and 


in the ‘warning-off’ list.’’ As to the forfeit list, it was never placed in the forfeit 
list, and consequently that part of the claim goes. It is quite clear that the club 
cases, although I have not looked at all of them, generally proceed on the right of 
property—that proceedings which deprive the claimant of his property must be 
carried out according to the rules of natural justice, a phrase which I do not like, 
but which is continually used in the cases. One of the rules of natural justice is 
that you should give the person whom you are going to affect notice of what is 
alleged against him and an opportunity of being heard. For that reason the learned 
judge, as a measure of precaution, asked the jury the first question: ‘‘Did the 
defendants give the plaintiff a reasonable opportunity of answering the charges on 
which they decided against him?’’ and the jury answered Yes. I am satisfied that 
the plaintiff knew quite well that what was being complained of was the non- 
payment of prizes to winners for eighteen months. Provided that the matter is 
within the jurisdiction of the stewards, and they give the person affected reasonable 
notice of what he has to answer and an opportunity of being heard, the High Court 
is not a court of appeal from the stewards. Even if the High Court thought that 
the stewards came to a wrong decision, they have no jurisdiction to give any effect 
to their view. The plaintiff undertook, not to hold meetings subject to the opinion 
of the High Court on racing matters, but to hold meetings subject to the jurisdiction 
of the stewards of the Pony Turf Club. The whole idea of the statement of 
claim, as regards the declarations, was, I think, founded on a complete mistake 
that in some way the High Court would re-hear the facts which led to the 
decision of the stewards and form an opinion different from the stewards and 
give effect to it. 

The first claim for a declaration, therefore, goes for the reasons which I have 
stated, and we are left with the action only as an action of libel. The action of 
libel is based upon the publication in the ‘‘Racing Calendar,’’ and the publication 
in the ‘‘Racing Calendar’’ is this: 


“Notice.—As a result of an inquiry held by the stewards of the Pony Turf 
Club, at the Registry Office, on May 4, 1929, the following person was warned 
off all courses under their control in accordance with r. 170: Ernest Sawrey 
Cookson.”’ 


That is the libel. It is perfectly obvious that that statement is quite true, every 
word of it. The stewards did hold an inquiry on the date mentioned, and they did, 
at that inquiry, come to a decision that Ernest Sawrey Cookson should be warned 
off all courses under their control in accordance with r. 170. T am quite aware that 
it is a defamatory statement to say that a man is warned off, but the statement 
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was true. He was warned off all courses, and if it is said that it is open to the 
High Court to investigate whether he was rightly warned off all courses, that is 
going back to the fallacy which I have explained in connection with the declaration. _ 
The High Court is not the tribunal to re-hear the decision of the stewards. The 

plaintiff, by applying for a licence and acting as an official of a meeting held under 
Pony Turf Club Rules, is bound by the rules to accept the decision of the stewards, 
provided, as I have said, that those proceedings are conducted in accordance with 
natural justice. From that point of view it has seemed to me all through this case 
that these questions about innuendoes are quite beside the mark. If you get a 
true statement and an authority to publish the true statement, it does not matter 
in the least what persons will understand it to mean. The plaintiff has submitted 
to the jurisdiction. The stewards have authority to publish the decision in the 
‘Racing Calendar,’’ and if it is defamatory it does not matter in the slightest what 
exact shade of meaning you are to put upon the obviously defamatory statement. 

That really is the whole point which Serjeant Sullivan has been engaged in 
putting before us. He says, first of all: The stewards ought not to have published 
their decision in the ‘‘Racing Calendar.’’ If I follow him, next he says: They 
ought not to have published it in the ‘‘Racing Calendar’’ because the warning-off 
is generally for some corrupt or fraudulent practice; consequently, if they publish 
it in the ‘‘Racing Calendar,’’ persons will think that this warning-off is for some 
corrupt and fraudulent practice. That argument appears to give no effect to r. 170. 
The stewards are empowered to warn off and to publish without giving any reason, 
and, if they are empowered to publish without giving any reason, nobody has any 
right to assume that he has been warned off for one particular reason. The stewards 
have authority at their absolute discretion to warn off without giving any reason. 
On that ground I have been unable to take any interest, beyond listening to them 
and endeavouring to understand them, in Serjeant Sullivan’s observations about 
these innuendoes. 

There does not seem to me to be any reason for interfering with the verdict when 
what are the true matters before the court come to be considered. They are, in 
my opinion, that this court is not a court of appeal from the decision of the 
stewards on matters within their jurisdiction, and also that it is quite clear that 
the statement published in the ‘‘Racing Calendar’’ was a true statement, which 
must necessarily involve some defamatory meaning, but a statement which, by the 
action of the plaintiff, the stewards were entitled to publish in the ‘‘Racing 
Calendar.’’ For these reasons, the appeal must be dismissed with costs. 


GREER, L.J.—I agree for two reasons. The first of them is clearly expressed 
in the first few lines of the second paragraph of Horripar, J.’s judgment, which 
I proceed to quote as expressing my own views in this case: 





‘In my view, the publication in the ‘‘Racing Calendar’’ was necessarily true. 
They had warned him off, and the publication merely said they had warned 
him off. I do not think it falls within that class of case, where it is said that 
if you repeat a rumour you cannot say it is true by proving that in fact the 
rumour existed; you have to prove that the subject-matter of the rumour was 
true. I think this is rather like the case where you speak of a man having 
been convicted of a certain criminal offence, in which case I think you would 


be justified in putting in the conviction. You would not have to re-try the 
man.”’ 


In my judgment, anyone who knows that a man has been convicted of larceny at 
a criminal trial before a court of competent jurisdiction is entitled to say, without 
being sued for slander or libel, that that man has, in fact, been convicted. It seems 
to me that also in the case where a man submits to a domestic tribunal, any person 
is entitled to record the fact that that domestic tribunal decided against him. If 
it is a question relating to a school, and a boy is properly expelled by the competent 
authority, I think that anyone can say, without being sued for slander or libel, that 
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the boy was, in fact, expelled. The same thing would apply to expulsion from a 
club. When a man subjects himself to a domestic tribunal he must be in exactly 
the same position as regards complaining of a record of that domestic tribunal 
as every citizen who has to submit to the lawful tribunals of the country. It 
would, in my judgment, be an extraordinary result of the law of libel and 
slander that if you said that a properly constituted tribunal had found a man 
guilty of some wrongful act you could be sued for libel unless you could prove 
that that properly constituted tribunal had rightly decided on the evidence that 
he was guilty. 

[His Lordship reviewed the facts and continued:] In these circumstances the 
stewards decided, not that the plaintiff should be put on the forfeit list, but that he 
should be warned off all racecourses under their control. In order to make that 
effective they had to give notice to every course under their control, and in order 
to protect those who might be sending horses to be trained by the plaintiff they had 
to give some kind of general notice. The notice which they gave is in these terms 
in the Pony Turf Club ‘‘Racing Calendar”’ : 


‘‘As a result of an inquiry held by the stewards of the Pony Turf Club, at the 
Registry Office, on May 4, 1929, the following person was warned off all courses 
under their control in accordance with r. 170: Ernest Sawrey Cookson.”’ 


That is the name of the plaintiff, and any reader of this ‘‘Racing Calendar’ was 
referred, if he liked to look it up, to r. 170, where he would find that the stewards 
had an absolute discretion to warn off all persons from courses where these rules 
are in force without assigning any reason for so doing. Therefore, all that they 
would be entitled to suppose that this notice meant would be that, in fact, there 
had been an inquiry, and that for reasons which seemed adequate to the stewards 
of the club, they had decided that the plaintiff should be warned off. 

I am satisfied beyond peradventure, if I may use the phrase, that justice has 
been done by the result of this case attained at the trial, and that, so far as this 
appeal is based on misdirection by the learned judge I think that the case is met by 
a decision under Order 39, r. 6, that no substantial wrong has arisen, and that there 
has been no miscarriage of justice. On that second ground also I think that this 
appeal should be dismissed. 


SLESSER, L.J.—Speaking for myself I desire to keep open the question whether 
there was any obligation on the Pony Turf Club, or its executive committee, to give 
the plaintiff, in any event, an opportunity of being heard and answering the charges. 
As counsel for the plaintiff has pointed out, and it is a fact, where a person having 
a proprietary interest is deprived of that interest as in the case of a club, or a 
similar society, it is his right that before he suffers his proprietary loss he shall be 
heard, due notice being given to him, and before the committee, or the adjudicating 
body can come to a decision; but I am not at all sure that this is such a case. 
This gentleman was in no sense a member of the Pony Turf Club. He had applied 
for permission to hold races under their rules, and r. 170 gave them power, with 
his knowledge, to warn off any person in their absolute discretion from all courses 
where these rules are in force, without assigning any reason for so doing. It is not 
at all clear to my mind that as a general proposition he had any right to a hearing 
in those circumstances, because I am not at all sure that they were acting in a 
judicial or a quasi-judicial capacity. In Weinberger v. Inglis (No. 2) (1) in the 
Court of Appeal, Swinren Eapy, L.J., dealing with the case of a committee who 
had a right to re-elect from year to year a person to be a member of the Stock 
Exchange, said ([1918] 1 Ch. at p. 546), and nothing was said, I think, in the 
House of Lords to the contrary, that, in his opinion, it was 

‘‘an ordinary act of management and administration by a governing body of 


an association involving exercise of discretion, but it is not a judicial or quasi- 
judicial act; and as the committee acted with perfect honesty and good faith, 


their decision cannot be questioned.”’ 
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However, it is not necessary here to consider that matter, beyond leaving the 
question open. ; 

That leaves open only the question of damages for libel. As has been pointed 
out by my Lords, there can be no question but that the statement that Mr. Ernest 
Sawrey Cookson was warned off all courses under the control of the Pony Turf Club 
in accordance with r. 170 is true in its natural and ordinary meaning. This matter 
is not entirely free from authority. In Ware and De Freville, Ltd. v. Motor Trade 
Association (2) an attempt was made in a case to say that the placing of a person 
on the ‘‘stop list’’ so that persons were not allowed to trade with him meant, and 
would be understood to mean, that he had been guilty of unfair dealing and dis- 
honourable conduct in his business in the motor trade, and the words would hold 
him up to public odium and contempt and so on. Bankes, L.J., says ({1921} 
3 K.B. at p. 54): 


‘In the absence of evidence that the words complained of would be understood 
in some other than their ordinary meaning, they are not, in my opinion, 
capable of a defamatory meaning.”’ 


Scrutton, L.J., delivered judgment to the same effect. 

Can it be said here that in the finding of the jury on the attempt to give the 
words something other than their ordinary meaning there has been a miscarriage 
of justice? The admitted innuendoes which are suggested in the statement of 
claim are, as I read them, two: First, that the plaintiff had been guilty of some 
corrupt or fraudulent practice on the turf, and that he had been guilty of fraud, 
or some other gross crime. That I regard, in substance, as the severe innuendo. 
The second one is that the plaintiff was a man of so bad a character that he was a 
person who ought to be excluded from all racecourses under recognised rules. In 
substance both these innuendoes were put to the jury by the learned judge. In 
the first case the jury were asked: ‘‘Did the publication in the ‘Racing Calendar’ 
mean only that the plaintiff had been guilty of some corrupt or fraudulent practice 
on the turf?’’ The jury negatived the suggestion, and I think it is difficult to see 
how they could have arrived at any other conclusion, because the statement which 
had been made in the ‘‘Racing Calendar’’ did not stop, as has been, perhaps, 
assumed at some stages of this case, with saying that the plaintiff had been warned 
off, but went on in terms to say that he had been warned off in accordance with 
r. 170. The learned judge went on to leave the second innuendo to the jury, an 
innuendo which in substance had been admitted by the defendants to mean that 
the plaintiff was an unfit and undesirable person to associate with gentlemen on 
the turf. On that suggested innuendo, which was also justified, the jury answered 
“*Yes.”’ 

Although I have listened with great attention to the long and complete argument 
of counsel for the plaintiff, I am unable to see that there is any ground for com- 
plaint in this matter at all. The jury have found that the words mean, not in 
their natural meaning, but in the innuendo which is conceded that the plaintiff was 
an unfit and undesirable person to associate with gentlemen of the turf, and that 
they mean that’ no more and no legs. Secondly, they found, attaching that mean- 
ing, that what the defendants have said is true. Speaking for myself, I agree with 
what I understand to be my Lord’s opinion, that, when one considers the history 
of this case, the jury were doing nothing very unreasonable in coming to the con- 
clusion that the Pony Turf Club in the protection of pony racing were entitled to 
say that the plaintiff was an unfit and undesirable person to associate with gentle- 
men on the turf. However that may be, that is not a matter for us, but a matter 
for the jury, on which I think they were fully and properly directed. I do agree 
with what Greer, L.J., has said, that there did appear in the case to arise eens 
confusion between the natural and proper meaning of the words, which are 
obviously, and must be, true, and the question of the innuendo that he was an 
unfit and undesirable person. That is miles away from suggesting that there has 
been any miscarriage of justice here. The only miscarriage of justice which could 
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A possibly arise would be owing to that matter which did not affect the result at all, 
but was perfectly clear, if a new trial were to be ordered. I agree that this appeal 
must be dismissed. 

Appeal dismissed. 

Solicitors: Edmund O'Connor & Co.; William Haston & Sons; T. J. Robinson 

B & Son. . 
[Reported by G. P. Lanawortuy, EsqQ., Barrister-at-Law.] 





Re HADDEN. PUBLIC TRUSTEE v. MORE 


[Cuancery Drviston (Clauson, J.), October 14, 15, 20, 1931] 


D [Reported [1932] 1 Ch. 133; 101 L.J.Ch. 52; 146 L.T. 190; 
48 T.L.R. 9; 75 Sol. Jo. 781] 


Charity—Benefit to community—Gift for provision of means of public recrea- 
tion—Validity—Mortmain and Charitable Uses Act, 1888 (51 d 52 Vict., 
c. 42), s. 6, s. 13 (2)—Preamble to Statute 43 Hliz., c. 4. 
The provision of means for public recreation, even if it is not limited to a 
defined area, is a charitable object. 


Notes. Considered: Wernher’s Charitable Trust (Trustees) v. I.R. Comrs., 
[1937] 2 All E.R. 488. 
As to when the provision of facilities for recreation is charitable, see 4 
Haxspury’s Laws (3rd Edn.) 229, para. 509, text and notes (i)—(k); and for case 
FF on the subject, see 8 Dicrst (Repl.) 350, 302. For the Mortmain and Charitable 
Uses Act, 1888, see 2 Hatssury’s Srarures (2nd Edn.) 910. 


1D 


Cases referred to: 
(1) Re Drummond, Ashworth v. Drummond, [1914] 2 Ch. 90; 83 L.J.Ch. 817; 
111 L.T. 156; 30 T.L.R. 429; 58 Sol. Jo. 472; 8 Digest (Repl.) 320, 52. 
(2) Re Macduff, Macduff v. Macduff, [1896] 2 Ch. 451; 65 L.J.Ch. 700; 74 L.T. 
G 706; 45 W.R. 154; 12 T.L.R. 452; 40 Sol. Jo. 651, C.A.; 8 Digest (Repl.) 
395, 879. 
(3) Verge v. Somerville, [1924] A.C. 496; 93 Ti .F 0 176. 18h LT 107s 20 
T.L.R. 279; 68 Sol. Jo. 419; 8 Digest (Repl.) 347, 282. 
(4) Re Mellody, Brandwood v. Haden, [1918] 1 Ch. 228; 87 L.J.Ch. 185; 118 
L.T. 155; 82 J.P. 128; 62 Sol. Jo. 121; 34 T.L.R. 122; 8 Digest (Repl.) 329, 
H 114. 
(5) Goodman v. Saltash Corpn. (1882), 7 App. Cas. 633; 52 L.J.Q.B. 193; 48 
L.T. 239; 47 J.P. 276; 31 W.R. 293, H.L.; 8 Digest (Repl.) 440, 1306. 
(6) Re Christchurch Inclosure Act (1888), 38 Ch.D. 520; 57 L.J.Ch. 564; fe} aired be 
827; 4 T.L.R. 392; affirmed sub nom. A.-G. v. Meyrick, [1893] A.C. 1; 68 
L.T, 174; 57 J.P. 212; 1 R. 54, H.L.; 8 Digest (Repl.) 384, 776. 
1 (7) Re Nottage, Jones v. Palmer, [1895] 2 Ch. 649; 64 L.J.Ch. 695; 738.L.T. 260; 
44 W.R. 22; 11 T.L.R. 519; 39 Sol. Jo. 655; 12 R. 571, C.A.; 8 Digest 
(Repl.) 358, 370. 
(8) Re Mariette, Mariette v. Aldenham School Governing Body, [1915] 2 Ch. 
284; 84 L.J.Ch. 825; 113 L.T. 920; 31 T.L.R. 536; 59 Sol. Jo. 630; 8 Digest 
(Repl.) 327, 98. 
(9) Re Foveaur, Cross v. London Anti-Vivisection Society, [1895] 2 Ch. 501; 
64 L.J.Ch. 856; 73 L.T. 202; 43 W.R. 661; 11 T.L.R. 540; 39 Sol. Jo. 671; 
13 R. 730; 8 Digest (Repl.) 348, 291. 
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(10) Shillington v. Portadown Urban Council, [1911] 1 I.R. 247; 8 Digest (Repl.) A 


852, *147. 

(11) Houston v. Burns, [1918] A.C. 337; 87 L.J.P.C. 99; 118 L.T. 462; 34 T.L.R. 
219, H.L.; 8 Digest (Repl.) 396, 889. 

(12) Re Clifford, Mallam v. McFie, [1912] 1 Ch. 29; 81 L.J.Ch. 220; 106 1.7. ieee 
28 T.L.R. 57; 56 Sol. Jo. 91; 8 Digest (Repl.) 356, 343. 

(13) Re Patten, Westminster Bank v: Carlyon, [1929] 2 Ch. 276; 98 L.J.Ch. 419; 
141 L.T. 295; 45 T.L.R. 504; 8 Digest (Repl.) 359, 372. 

(14) Blair v. Duncan, [1902] A.C. 37; 71 L.J.P.C. 22; 86 L.T. 157; 50 W.R. 369; 
18 T.L.R. 194, H.L.; 8 Digest (Repl.) 394, 865. 


Originating Summons as to the validity of certain trusts of a will. . 
The testator by his will made on April 30, 1929, directed his trustees to set aside 
a certain sum 


‘‘to be expended in some scheme or schemes to be approved by my trustees for 
the benefit in the cities of Vancouver and, if in the opinion of my trustees 
there is some equally deserving object of the nature hereinafter indicated, of 
Nottingham or other places, of the working people, such as playing fields, 
parks, gymnasiums, or other plans which will give recreation to as many 
people as possible, but as regards Vancouver I would not exclude some 
educational purpose being considered by my trustees.’’ 


In a former clause in his will the testator created a trust of certain other moneys 
as follows: 


“Upon trust for any scheme to be approved by my trustees of a national 
character excluding hospitals and works of an educational character. Without 
binding my trustees I should prefer a scheme which would give open-air 
recreation to as large a number of people as possible.’’ 


The testator died on Feb. 14, 1931. A summons was taken out for the de- 
termination of (inter alia) the question whether the first-mentioned trusts were 
valid charitable trusts or were void. 


A. H. Droop for the plaintiff, the trustee of the will. 

Lionel Cohen, K.C., and Wilfrid Hunt, for the defendants, the son and daughter 
of the testator, referred to Re Drummond (1); Re Macduff (2); Verge v. Somerville 
(3); Re Mellody (4); Goodman v. Saltash Corpn. (5); Re Christchurch Inclosure 
Act (6); Re Nottage (7); Re Mariette (8). 

Charles R. R. Romer (Cleveland Stevens with him) for the testator’s widow. 

Stafford Crossman, for the Attorney-General, referred to Re Foveaux (9); Re 
Macduff (2); Shillington v. Portadown Urban Council (10); Goodman vy. Saltash 
Corpn. (5); Re Christchurch Inclosure Act (6); Houston v. Burns (11); Re Nottage 
(7); Re Clifford (12); Re Patten (18); Re Drummond (1) 


B 


C 


D 


F 


CLAUSON, J.—Harvey Hadden died on Feb. 14, 1931, having by his will, dated H 


April 30, 1929, made a disposition in cl. 13 of certain moneys in certain events in 
the following terms: 


ee . J . i 

Upon trust for any scheme to be approved by my trustees of a national 
character, excluding hospitals and works of an educational character. Without 
binding my trustees I would prefer a scheme which would give open-air 
recreation to as large a number of people as possible.’’ 


I have not to deal now with that provision. I refer to it merely as showing that 
the testator was interested in the matter of popular healthy recreation. Chane 14 
of his will, which is the clause I have to construe, is as follows: [His Lordship then 
read that clause, and continued :] The question I have to decide is whether by this 
clause a valid charitable trust is created. Tt it is, I am asked to direct a reference 


to chambers to settle a scheme. Tf it is not, I am asked to declare that the testator 
died intestate as to his residue. 
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A The clause is very awkwardly expressed. It is suggested that on its true con- 
struction it creates a trust to apply the fund for the benefit of working people 
without any geographical limit and without any limit or definition as to the manner 
of benefiting them, the reference to ‘“‘playing fields, parks, gymnasiums, or other 
plans which will give recreation to as many people as possible,’’ being, so it is 
suggested, the mere giving of instances of authorised means of benefiting the 

B people, without excluding the adoption of any other means which the trustees may 
select. It is obvious that if this be the true construction of the clause, there are 
grave difficulties in the way of upholding the trust as a valid trust. I need refer 
only to Blair v. Duncan (14) and Houston v. Burns (11). 

In my judgment the construction so suggested is not the correct construction. 
The last two lines of the clause seem to me to indicate that the direction that as 

C regards Vancouver the trust may be extended so as to include some educational 
purpose implies that, save as regards Vancouver, the trust is to be limited to the 
provision of benefits such as ‘‘playing fields, parks, gymnasiums, or other plans 
which will give recreation to as many people as possible.’’ The expression ‘‘such 
as,’’ cannot, in my judgment, be read as stating merely certain examples of the 
benefits which can be provided. The words seem to me, in the context, to limit 

D the benefits to playing fields, parks, gymnasiums, and other ‘‘plans’’ which will 
give recreation to as many people as possible. The expression ‘‘plans’’ is a curious 
one, but I think that I can, with the aid of cl. 13, fairly paraphrase the class of 
benefits which the testator authorises by cl. 14 as being benefits which supply 
healthy recreation mainly or chiefly in the open air, and in particular by means of 
the provision of playing fields, parks, and gymnasiums. 

Es Finding, as I thus do, that the objects of the trust are thus expressed and defined 
with reasonable clarity, there is nothing in the cases to which I have already re- 
ferred to prevent my holding the trust to be valid; but, as it is obvious that the 
trust is to be permanent, the rule against the creation of a perpetuity will prevent 
my holding the trust valid, unless I can hold it to be charitable in the legal sense. 
I have been referred to a decision of Barton, J., in Ireland in Shillington v. 

I’ Portadown Urban Council (10). In that case it was held that the purpose of pro- 
viding the means of healthy recreation for the inhabitants of a particular town was 
a charitable purpose. It may be suggested, however, that the fact that in that 
case the charitable purpose was limited to a defined area differentiates that case 
from the present. There does not appear to be any other reported case which I 
can take as a guide on the point. Reference was, however, made to the Recreation 

G Grounds Act, 1859, which is undoubtedly a legislative recognition of the desirability 
of providing public recreation grounds and playgrounds. It was suggested that 
that Act necessarily implies that such a provision would be charitable. It is not, 
however, necessary that I should express an opinion on the point, for the Mortmain 
and Charitable Uses Act, 1888, s. 6, affords me a surer and clearer guide. That 
section enacts that Part II of the Act, which relates to assurances to charitable 

H. uses, shall not apply to an assurance of a limited amount of land for purposes of a 
park, garden, or other land dedicated or to be dedicated to the recreation of the 
public. That enactment seems to me necessarily to involve that in the view of the 
legislature dedication of land to the recreation of the public is dedication to a 
charitable use; and in face of that enactment I am, I conceive, bound to hold (nor 
am I at all reluctant so to do) that the provision of means for public recreation is 

I a charitable object within ‘‘the meaning, purview, and interpretation”’ of the 
preamble to the Act of 48 Eliz., c. 4: (see s. 18 (2) of the Mortmain and Charitable 
Uses Act, 1888). In other words, I hold that the trust declared by cl. 14 of the 
will before me is a valid charitable trust. - 

Out of respect to the arguments of counsel, I ought to add that IT am of opinion 
that the fact that the provision of prizes and like means for the mere encourage- 
ment of sport has been held not to be a charitable purpose (see Re Nottage (7) 
offers no obstacle in the way of my conclusion. I see no trace in the present will 
of a desire to encourage mere sport; the health and welfare of the working classes 
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is obviously the dominant object in the testator’s mind. Nor can I see that any 
difficulty arises from the fact that the testator contemplates that the beneficiaries 
should be working people, that is to say, using the term in the popular though 
inaccurate sense, members of a social class who are not likely to have satisfactory 
facilities for similar recreation within the curtilages of their own houses. It is 
surely far too late in the day to suggest that, in so far as it may be necessary that 
the element of public benefit should be inherent in the trust if it is to be held 
charitable, that element is not secured by the direction that working people 
generally are to be the beneficiaries. 

For the reasons which I have endeavoured to explain, I shall declare the trust 
expressed in cl. 14 to be a valid charitable trust, and direct a reference to chambers 
to settle a scheme for the administration of the trust. 

Solicitors: Charles Russell & Co.; Radcliffes ¢ Hood, St. Barbe Sladen & Wing; 
Treasury Solicitor. 

[Reported by J. H. G. Bunter, Esq., Barrister-at-Law.] 





ELDRIDGE AND MORRIS v. TAYLOR AND ANOTHER 


[Courr or Appran (Scrutton, Greer and Slesser, L.JJ.), June 8, 1931] 


[Reported [1931] 2 K.B. 416; 100 L.J.K.B. 689; 145 L.T. 499; 
47 T.L.R. 516] 


Moneylender—Memorandum—Delivery of copy to borrower—Borrower in arrear 
on original loan—Variation of agreement—Failure of moneylender to deliver 
to borrower copy of new memorandum. 

By s. 6 (1) of the Moneylenders Act, 1927, ‘‘No contract for the repayment 
by a borrower of money lent to him... by a moneylender after the commence- 
ment of this Act or for the payment by him of interest on money so lent and no 
security given by the borrower . . . in respect of any such contract shall be en- 
forceable, unless a note or memorandum in writing of the contract be made 
and signed personally by the borrower, and unless a copy thereof be delivered 
or sent to the borrower within seven days of the making of the contract .. .”’ 

The first defendant borrower from the plaintiffs, who were registered 
moneylenders, a sum of money repayable in monthly instalments. The re- 
quirements of s. 6 (1) of the Act of 1927 were complied with. This defendant 
being in arrears with his payments, a writ was issued against him by the 
plaintiffs. Negotiations took place and a variation of the agreement was made 
whereby the first defendant and his wife, the second defendant, gave to the 
plaintiffs a joint and several promissory note in respect of the balance of the 
debt, interest and costs. A memorandum of this agreement was signed by 
both defendants, but no copy of it was delivered to them by the plaintiffs 
within seven days as required by s. 6 (1) of the Act of 1927. The amount not 
having been paid on the due date, the plaintiffs issued a writ to recover the 
same, 

Held: (i) the contract sued on, although it contained an agreement to pay 
interest and a certain sum for costs, in addition to the obligation to pay the 
a oe a of s. 6 (1) of the Act of 

ri s f S cerned, the agreement was un- 
enforceable owing to the failure of the plaintiffs to send him a copy of the 
agreement as required by s. 6 (1) of the Act; (iii) inasmuch as the wife was 
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merely surety for her husband as principal, she was discharged from liability 
by the discharge of the debt of the principal. 


Notes. Applied: Temperance Loan Fund v. Rose, [1932] All E.R.Rep. 690. 
Referred to: Bennett & Co., Ltd. v. Smith (1931), 47 T.L.R. 592; John W. 
Grahame (English Financiers), Ltd. v. Ingram, [1955] 2 All E.R. 820. 

As to the form of moneylenders’ contracts, see 23 Haussury’s Laws (2nd Edn.) 
190-191, para. 280; and for cases on the subject, see Dicesr Supp. For the 
Moneylenders Act, 1927, s. 6, see 16 Hatspury’s Sratures (2nd Edn.) 386. 

Case referred to: 


(1) Hyams v. Stuart King, [1908] 2 K.B. 696; 77 L.J.K.B. 794; 99 L.T. 424; 
24 T.L.R. 675; 52 Sol. Jo. 551, C.A.; 12 Digest (Repl.) 220, 1617. 


Appeal from a decision of Rowxart, J. 

On Feb. 27, 1930, the defendant, Lancelot Taylor, had borrowed £100 from the 
plaintiffs, who were registered moneylenders, at 48 per cent. interest, payable by 
monthly instalments of £8 6s. 8d. each, commencing on March 27, 1930. The 
promissory note provided that on default in payment of any instalment the whole 
amount remaining unpaid should become due and payable forthwith. A 
memorandum of that contract was signed by both defendants. Default having 
been made in payment of the sixth instalment, the plaintiffs issued a writ against 
the defendant on Nov. 20, 1930, for £71 18s. 4d. As the result of negotiations 
between the parties, the promissory note for £91 9s. 8d. the subject-matter of the 
present action, was signed by the defendant and his wife, and it was agreed that 
the amount due under the writ was £67 13s. principal with 48 per cent. per annum 
interest from Nov. 17, 1930, to Jan. 31, 1931, £78 17s. 8d., and the agreed costs 
£12 12s., making together the sum of £91 9s. 8d. 

The plaintiffs accordingly claimed against the defendants, as makers of the joint 
and promissory note, for £91 9s. 8d. dated Dec. 17, 1930, payable on Jan. 31, 1981, 
together with interest thereon at the rate of 48 per cent. per annum in default of 
payment. By their defence the defendants pleaded, inter alia, that the plaintiffs 
had failed to deliver or send within seven days to either of the defendants as re- 
quired by s. 6 (1) of the Moneylenders Act, 1927, any copy of a note or memorandum 
in writing of the moneylenders’ contract signed by either of the defendants, and 
were not entitled to recover the sum claimed from either of the defendants. 

The plaintiffs appealed. 


Doughty, K.C., and R. F. Levy for the plaintiffs. 
Hemmerde, K.C., and E. Shackleton Bailey, for the defendants, were not called 
on. 


SCRUTTON, L.J.—This is an appeal in an action brought by a firm of money- 
lenders to recover money lent and interest. For reasons which appeared to it 
satisfactory, Parliament has put moneylenders under the strictest regulations, and 
it is not for us to consider whether that policy is right or not. Section 6 of the 
Moneylenders Act, 1927, provides that certain contracts for the repayment of money 
lent and certain securities for the repayment of money lent shall be invalid unless 
a note or memorandum of the contract is made and signed personally by the 
borrower, and unless a copy thereof is delivered or sent to him within seven days 
of the making of the contract. Parliament has apparently thought that the 
borrower should be protected by having in his possession an exact copy of the 
writing to which he had agreed. 

The facts are these: the male defendant borrowed from the plaintiffs in February, 
1930, £100 payable by monthly instalments of £8 6s. 8d., commencing on March 27. 
Like many other borrowers, the male defendant did not comply with the contract. 
I have no sympathy with him, but I have to administer the Act. He was con- 
tinually in arrears, with the result that on Nov. 20, 1930, a writ was issued against 
him for £71 18s. 4d. Thereupon negotiations took place, and, as a result, a 
substituted agreement or a variation of the agreement was made whereby the male 
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defendant agreed to pay the whole amount of the debt on Jan. 31, 1931, — 
second defendant, his wife also agreed to pay the amount on the same date va a 
the same rate of interest, the promissory note given by them stating ae fox 
jointly and severally promise to pay’’ the amount. There can be no doubt tha 
the wife was joined as a surety for her husband, but, while the promissory note 
given and while the document required by s. 6 (1) of the Act of 1927 was signed by 
the husband and wife, no copy thereof was sent to them by the plaintiffs, as re- 
quired by the section, within seven days of the making of the agreement. The 
amount not having been repaid on the due date, a fresh writ was issued to recover 
the same, but the defendants took the point that the contract was invalid, because 
of the failure on the part of the plaintiffs to send them a copy of the written 
contract. The language of s. 6 (1) of the Act is clear, that 

‘‘no contract for the repayment by a borrower of money lent to him... by a 

moneylender . . . shall be enforceable, unless a note or memorandum in writing 

of the contract be made and signed personally by the borrower, and unless a 

copy thereof be delivered or sent to the borrower within seven days of the 

making of the contract... .’’ 

The contract of Dec. 17, 1930, is a contract to repay a sum of money, the greater 
part of which had been lent to the husband. The case thus comes within the exact 
words of the section. It is quite true that there is something else in the agreement, 
for, in addition to the obligation to pay the money lent, there is an agreement to 
pay interest thereon together with certain agreed costs. But the fact that there is 
something in the contract besides an agreement to repay the money which had 
been lent does not, in my opinion, take the case out of the Act. The result is that, 
as far as the husband is concerned, the action must fail against him owing to the 
failure of the moneylenders to send him a copy of the contract. 

As I have said, the contract of repayment is joint and several, and if the one 
party cannot be sued neither can the other, therefore the husband and wife cannot 
be sued. Further, the wife was merely surety for the husband, and, if the debt of 
the principal is gone, the surety is also discharged ; consequently, the action cannot 
be maintained against the wife. The question then may be whether the wife is 
not a borrower. I am inclined to think that she comes within the word ‘“borrower,”’ 
although I do not wish to be taken as deciding this. But on the point about the 
wife being a surety I am quite clear. Rowuxarr, J., therefore, came to a right 
conclusion, and the appeal must be dismissed. 


GREER, L.J.—I am of the same opinion. Acts of Parliament which are 
intended to protect borrowers against fraudulent or harsh and unconscionable 
moneylending contracts sometimes result in protecting fraudulent and dishonest 
borrowers. But if the statute has that effect we must follow its words without 
regard to the consequences. This is one of those exceptional cases. There is no 
doubt that it is a dishonest act on the part of the two defendants to refuse to pay 
that which they agreed to pay. The original transaction of loan appears to have 
been unobjectionable. There was no answer to the first action brought, and a 
concession was made by the plaintiffs, who were prepared to give better terms than 
those to which the male defendant was entitled, provided he got the additional 
responsibility of the second defendant, his wife. The parties were of age, they 
knew exactly what they were doing, and now they take the point that, because s. 6 
of the Act of 1927 has not been complied with, they are not liable. The sole 
question is whether that section applies. In my opinion, the words are perfectly 
clear. The original transaction not having been carried out by the husband, an 
action was brought against him, and the form of the claim makes it quite plain 
that the action was one by moneylenders for the balance of the principal together 
with interest due. In those circumstances, when the plaintiffs wanted to get 
judgment, the agreement which we have to consider was entered into; a joint and 
several promissory note was signed by the two defendants: and a memorandum of 
that contract was signed by them as required by the Act, both parties being aware 
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that they were dealing with a contract for the repayment of money by a borrower. 
Apparently nothing was done with regard to disposing of the action at that time, 
but I assume that it was an implied term that the action should not be further 
pursued and should be stayed. The question for us is simply this: Is this a con- 
tract for the repayment by a borrower of money lent? The action was brought 
because the borrower had borrowed money and because the lenders wanted to re- 
cover the amount lent. In respect of their liability this promise was made by the 
defendants. It is not, as it might have been, a contract under which money has 
been borrowed with no contract for its repayment by the borrower. So far as the 
male defendant is concerned, it is quite clear that it was a contract by the borrower 
to repay with interest money which he had borrowed. It is quite true that there 


.were other matters in the agreement arrived at, but that does not prevent the 


contract being one for the repayment of money borrowed. I was for a time a little 
impressed by the argument of counsel for the plaintiffs that the real transaction 
was not an agreement for the repayment of money lent but was an agreement 
entered into to purchase freedom from judgment in the first action. That is an 
ingenious argument, but it does not deal with the real question in this case. 
Hyams v. Stuart King (1) was cited and relied on as a parallel case, but, in my 
view, it does not apply, for there no money was due because the betting debt could 
not be enforced, and the only transaction that took place which the court was asked 
to enforce was a transaction in which freedom from the likelihood of action by 
Tattersall’s was bought at a certain price. That, and that alone, was the contract 
entered into. Here, it is clear the contract was one for the repayment by the 
borrower of money lent; it was a substituted promise for repayment of the very 
money in respect of which the action was brought, and this action was brought to 
recover that money, 

With regard to the female defendant I think the plaintiffs knew perfectly well 
that the money had been borrowed by the husband, and that to enable them to get 
the money from him, they insisted on the wife being added as a surety. Inasmuch 
as if time had been given to the principal debtor the surety would have been re- 
leased, so by omitting to give the principal debtor the proper document under s. 6 
of the Act*of 1927 the plaintiffs having failed against the principal debtor they fail 
likewise against the wife as surety. For these reasons I agree, although with some 
regret, that the appeal must be dismissed. 


SLESSER, L.J.—I agree. The plaintiffs’ claim against the defendants is as 
makers of a joint and several promissory note and, alternatively, for money due 
under a contract in writing dated Dec. 17, 1930. To that claim the defendants 
pleaded that no note or memorandum in writing of the contract had been delivered 
or sent to them within seven days of the making of the contract, as required by s. 6 
of the Act of 1927. It is not disputed that no such copy was delivered or sent to 
the defendants. It is said, however, on behalf of the plaintiffs that the agreement 
made on Dec. 17, 1930, and the promissory note of the same date were the result 
of the compromise of an action and that there was not a contract by the borrower 
for the repayment of money advanced to him, and, therefore, that the transaction 
was outside s. 6. In my opinion, the contract is clearly one for the repayment by 
the borrower of money lent to him. It states the amount, which is composed of 
the amount unpaid under the original promissory note, together with interest, and 
certain costs. So far as regards the original sum on the note and interest, that 
clearly was the sum which was agreed to be paid by the agreement, as it had been 
by the original agreement made by the male defendant. To that was added a 
certain sum for costs. Whatever be the consideration for the making of that con- 
tract it is none the less an agreement for the repayment of money lent to the male 
defendant. It was argued that the words of the section are limited to a contract 
made at the time of the loan, and inasmuch as in this case the loan was made some 
time before the contract entered into by the male and female defendants, s. 6 is 
said to have no application. I doubt whether the section ought to be read in that 
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way. No words of limitation appear in it. When the contract is for repayment 
of a loan the section applies. ‘The mere fact that a new agreement was substituted, 
or the old agreement was varied, does not take the case out of the section. If that 
be so, it concludes the case against the male defendant. As to the female de- 
fendant, I think that, to the knowledge of the plaintiffs, she was clearly added as 
a surety and for no other purpose. We are entitled to look at the substance of the 
transaction, and doing so, I think it is clear that the wife was only to be liable as a 
surety, and if the principal debtor is not liable the surety cannot be liable either. 
The husband is protected from liability owing to the omission by the plaintiffs to 
comply with the requirements of s. 6; so, too, the wife is protected. 

Appeal dismissed. 


Solicitors: Davis & Taylor; Lloyd & Davey, for R. E. Fieldhouse, Manchester. 
[Reported by Epwarp J. M. Cuapiin, Esq., Barrister-at-Law. | 





DAWSON LINE, LTD. v. AKTIENGESELLSCHAFT ADLER 
FUR CHEMISCHE INDUSTRIE OF BERLIN 


[Court or AppreaL (Scrutton, Greer and Slesser, L.JJ.), November 16, 17, 1931] 


[Reported [1932] 1 K.B. 433; 101 L.J.K.B. 57; 146 L.T. 187; 
37 Com. Cas. 28; 18 Asp.M.L.C. 273] 


Shipping—Bill of lading—Bill of lading signed by master on loading as required 
by charterparty—Understatement of weight of cargo—Shipowners’ right to 
full receipt. 

By a charterparty, freight was to be paid on shippers’ weights inserted in 
the bill of lading, less 2 per cent. in lieu of weighing. The master was required 
to sign the bill of lading as presented by the charterers. The charterers pre- 
sented a bill of lading in which the weight of the cargo was subsequently found 
to be substantially understated. 

Held: the charterers were bound to present a bill of lading which was 
accurate as to the weight of cargo shipped, and, if that weight was inaccurate 
they must make good the loss consequent on the inaccuracy, i.e., they must 
pay freight on the full weight delivered. 

Elder, Dempster & Co. v. Dunn & Co. (1) (1909), 101 L.T. 578, and Kruger & 
Co. v. Moel Tryvan Ship Co., Ltd. (2), [1907] A.C. 272, followed. : 


; Notes. As to the authority of the master of a ship to sign a bill of lading, see 
30 Haussury’s Laws (2nd Edn.) 411-413, para. 581; and for cases on the oie ot 
see 41 Dicrst 402-403, 2490-2502. ae a 


Cases referred to: 
(1) Elder, Dempster & Co. v. Dunn & Co. (1909), 101 L.T. 5 
‘ . ; I’. 578; 11 Asp.M.L.C 
337; 15 Com. Cas. 49, H.L.; 41 Digest 432, 2713. cam 
(2) Kruger & Co. v. Moel Tryvan Ship Co., Ltd [1907] A.C. 27 
( “ ( A vy H0G., [de Pave 272; 76° Gas. Me 
985 ; 97 L.T. 148; 23 T.L.R. 677; 10 Asp.M.L.C. 465; 13 Gas Cas o 
Sol. Jo. 628, H.L.; 41 Digest 408, 2503. are 
(3) Dillon and Algate S.S. Co., Ltd. v. Livingston, Briggs & Co. and Peninsul 
and Oriental Steam Navigation Co. (1895), 11 T.L.R. 312. phan 
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(4) Sheffield Corpn. v. Barclay, [1905] A.C. 392; 74 L.J.K.B. "47-203 Lil. 85% 
69 J.P. 385; 54 W.R. 49; 21 T.L.R. 642; 49 Sol. Jo. 617; 3 L.G.R. 992; 
10 Com. Cas. 287; 12 Mans. 248, H.L.; 3 Digest 276, 862. 

(5) Birmingham and District Land Co., Ltd. v. London and North Western Rail. 
Co. (1886), 84 Ch.D. 261; 56 L.J.Ch. 956; 55 L.T. 699; 85 W.R. 173, C.A.; 
26 Digest 222, 1747. 


Appeal from a decision of Row.arr, J., on an award stated in the form of a 
Special Case. 

By a charterparty dated Oct. 9, 1930, the Dawson Line, Ltd. (hereinafter called 
“the shipowners’’), chartered the steamship Lady Brenda to the Aktiengesellschaft 
Adler fiir Chemische Industrie of Berlin (hereinafter called ‘‘the charterers’’) to 
proceed to Berdiansk to load 


‘at a usual berth or berths as customary a full and complete cargo of coal tar 
pitch in bulk from such suppliers as charterers may direct, . . . and being so 
loaded shall therewith proceed with all possible dispatch to Ghent (Belgium).”’ 


By cl. 6 it was provided : 


“‘Demurrage not to accrue during any time the steamer is withdrawn from 
charterers’ disposal for loading.”’ 


Byer -1ls 


“The bills of lading shall be in the form endorsed on the Chamber of Shipping 
Coasting Coal Charter, 1920, and the weights shown therein shall be the 
shippers’ weights. Such bills of lading to be signed by the master, agent, or 
owner of the steamer at the offices of charterers’ agents within twenty-four 
hours after the steamer is loaded. The master may be required to sign separate 
bills of lading for pitch in different holds or for parcels properly separated by 
charterers.”’ 


By cl. 14: 


‘The steamer shall deliver her cargo . . . on being paid freight at and after 
the rate of 12s. 6d. British sterling per ton of 20 ewts., or 1,015 cwt. on bill of 
lading weight less 2 per cent. in lieu of weighing, but receivers to have the 
option (which must be declared in writing before breaking bulk) to pay on 
delivered weight, in which event cargo to be weighed on board or alongside by 
official weighers. Consignees paying all expenses, but owner or agent having 
liberty to provide check clerk at steamer’s expense. . . .”’ 


The steamship loaded a full and complete cargo of coal tar pitch at Berdiansk, 
the total weight of which, according to the shippers, was approximately 4,476 Eng- 
lish tons. One bill of lading was issued for the whole cargo, and this quantity was 
inserted in the bill of lading. The master of the Lady Brenda was not satisfied 
that the quantity stated in the bill of lading was accurate, as, according to the 
draught of the steamer, he calculated that a larger quantity of cargo had been 
shipped. On Nov. 9, 1930, the day when the loading was completed, and the bill 
of lading was dated, the master addressed a letter of protest to the shippers in the 
following terms : . 

‘Referring to the bill of lading I signed to-day, I beg to call your attention to 

the fact that by the steamer’s draught the quantity of cargo shipped must 

exceed the quantity stated on the bill of lading. I at the port of discharge 
this is found to be the case the receivers are to be held responsible for the 
freight on the total quantity discharged. I am reporting this matter to my 
owners.” 
The master added at the foot of the bill of lading the words, ‘‘Weight, quality, and 
quantity unknown to me.” Before the arrival of the Lady Brenda at Ghent the 
charterers, who were also the receivers, gave notice to the shipowners that they 
would pay freight on the bill of lading quantity less 2 per cent. The shipowners 
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were not prepared to accept freight on the quantity stated in the bill of lading in 
view of the information received from the master. The charterers advised the 
shipowners’ agents that, if it should be ascertained that the quantity stated on the 
bill of lading was a mistake, they would pay freight on the ascertained quantity 
less 2 per cent. The shipowners, therefore, made arrangements to have the cargo 
officially weighed, and, this having been done, the outturn was 4,608 English tons— 
132 tons more than shown by the shippers’ weight. Thereupon the charterers 
admitted that the bill of lading weight was inaccurate, and, without any admission 
of liability and without prejudice, paid to the shipowners the cost of the weighing 
and also freight calculated on the official outturn weight, but they deducted there- 
from 2 per cent., namely, £57 12s. 6d., which was the amount in dispute between 
the parties. 

The arbitrator found as a fact that the bill of lading quantity was inaccurate, and 
that the quantity shipped was 4,608 English tons, and not 4,476 English tons, but 
he awarded, subject to the opinion of the court, that the shipowners were not 
entitled to recover the 2 per cent. deducted—£57 12s. 6d.—so that nothing was due 
from the charterers to the shipowners. The question for the opinion of the court 
was whether, on the true construction of cl. 14 of the charterparty, the shipowners 
were entitled to be paid freight on the delivered weight of the cargo or on the 
delivered weight less 2 per cent. Rowzartr, J., upheld the award of the arbitrator. 

The shipowners appealed. 


Le Quesne, K.C., and Carpmael for the shipowners. 
Sir Robert Aske for the charterers. 


SCRUTTON, L.J.—This case has now been fully argued, and matters have been 
brought to the attention of the court which apparently were not before Rowtarr, J. 
In the circumstances, I think that he came to a wrong conclusion. 

The difficulty arose from the fact that, in respect of a cargo of coal tar pitch, a 
wrong weight was inserted in the bill of lading, coupled with this, that, in the 
charterparty, there is a clause that freight may be paid on the bill of lading weight, 
less 2 per cent. in lieu of weighing, with an option to the receiver to pay on delivered 
weight, in which case he pays the cost of weighing. The question raised is what is 
the position when the bill of lading states the weight, and on the cargo being 
weighed it is found that the bill of lading weight is substantially wrong. 

This clause about paying freight on the bill of lading weight, less 2 per cent. 
because the cargo is not weighed on delivery, is one that has been in existence for 
a long time. One of its justifications is that, if the shipowner has to weigh the 
cargo, he is obliged to keep the ship longer than he otherwise would, and if he is 
not required to weigh he allows the receiver to pay freight on the bill of lading 
weight, less 2 per cent., in order that he may get his ship away earlier. An instance 
of the operation of the practice may be found in Dillon v. Livingston and Penin- 
sular and Oriental Co. (3). The Peninsular and Oriental Co. received every year 
in Bombay 50,000 tons of coal. It was no advantage to them to get the coal 
unloaded quickly, as they always had large stocks. They were quite content to 
pay freight on the delivered weights; but as the ship wanted to get away as soon 
as possible, the master asked the Bombay agents of the company to give the ship 
a speedy discharge by waiving their right to have the cargo weighed. A question 
arose whether the master had authority to make that bargain, and the evidence 
was that the company had always had the alternative offered them of having the 
cargo weighed, which would involve keeping the ship longer, or only to pay freight 
on the bill of lading weight less 2 per cent. The evidence about coal was that the 
average shortage on the outturn was 1 per cent. In this case, what the ship com- 
plains of is that it has had to weigh the cargo and has not saved time, and the 
receivers say that they are liable to pay freight less 2 per cent. on cargo less than 
that actually carried. Rowuatt, J., thought that it looked wrong that the ship 
should be paid freight on less than the eargo actually delivered. 

By the charterparty, the charterers have contracted to supply a full cargo of 
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coal tar pitch at Berdiansk from such suppliers as the charterers might direct. The 
charterers are to get the cargo from the suppliers whom they nominate. The 


na are to put the cargo on board, and the charterparty provides, by cl. 11, 
at 


“The bills of lading shall be in the form endorsed on the Chamber of Shipping 
Coasting Coal Charter, 1920, and the weights shown therein shall be the 
shippers’ weights.”’ 


The shippers in this case were the agents of the charterers to supply the cargo, and 
by the charterparty (cl. 11) the bills of lading were to be signed 


“‘by the master, agent, or owner of the steamer at the offices of charterers’ 
agents within twenty-four hours after the steamer is loaded. The master may 
be required to sign separate bills of lading for pitch in different holds or for 
parcels properly separated by charterers.’’ 


The steamship Lady Brenda having loaded the cargo of coal tar pitch at 
Berdiansk, the master, owing to the draught of the ship, thought from the start 
that there was more cargo on board than that shown by the shippers’ weight. 
Accordingly he put on the bill of lading: ‘‘Weight, quality, and quantity unknown 
to me.’’ He was, however, there to sign the bill of lading with the shippers’ weight 
stated thereon, though he suspected that it was wrong. The shipowners said that 
they would weigh the cargo on discharge and they did so, the quantity delivered at 
Ghent being found to be 4,608 tons, that is, 182 tons more than the shippers’ 
weight. There is no suggestion of fraud. The charterers recognised that some- 
thing ought to be done, but what they did, they did without prejudice; they paid 
not on the bill of lading weight, but on the delivered weight, from which, however, 
they claimed to make the 2 per cent. deduction, because they had not asked the 
ship to weigh. To that the shipowners objected. 

Before Row.att, J., it does not appear to have been argued what was the effect 
of the clause in the charterparty by which the master had to sign the bills of lading 
with the shippers’ weights. That question has been discussed in two cases, both in 
the House of Lords, which, in my view, show that the view taken by Row arr, J., 
was erroneous. In the later of the two cases (Elder, Dempster d Co. v. Dunn & 
Co. (1)) it appears that the charterer presented a bill of lading with wrong marks, 
in consequence of which the ship got into difficulties through not delivering the 
goods according to the marks. The House of Lords held that such a tender of bills 
of lading by the charterer involved the obligation on the charterer to indemnify the 
ship against the damage that had been thereby caused. A somewhat similar point 
arose in Kruger d Co. v. Moel Tryvan Ship Co., Ltd. (2). There, also, the master 
had to sign bills of lading as presented. The charterers presented a bill of lading 
which made the shipowners liable for negligence, by which the shipowners were 
exposed to liability. The shipowners claimed to be indemnified by the charterers in 
respect of the injurious consequences following on the presentation of the bill of 
lading not in accordance with the charterparty. The House of Lords held that the 
charterers were liable to indemnify the shipowners. In these cases I was counsel for 
the successful parties, the shipowners, and I remember that considerable discussion 
took place as to the lines on which the claim to indemnity should be put. Some 
of the judges said that the charterers were liable on two grounds. The first of 
these was that a right to indemnity followed from the terms of the charterparty 
because it required the master to sign the bills of lading in a particular form, and, 
consequently, that the charterers must be liable if loss followed in consequence of 
presenting inaccurate bills of lading. The second ground has nothing to do with 
the charterparty, but turns on the principle stated in Sheffield Corpn. v. Barclay 
(4) and Birmingham and District Land Co., Ltd. v. London and North Western Rail. 
Oo. (5). This is that a mere request from the charterers, involving as it did the 
shipowners in a liability in which otherwise they would not have been involved, 
raised the implication of an indemnity against those consequences. Some judges 
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took the one view, others the other; and some judges based their decision on 
both views. . 

In this case, it is sufficient to say that, as the master was required to sign the 
bills of lading as presented to him, the charterers were bound to present an accurate 
bill of lading as to the weight shipped. The shippers were the charterers agents 
to supply the cargo and present the bill of lading; they presented an inaccurate bill 
of lading with consequent loss. The charterers must make good that loss conse- 
quent on the presentation by their agents of the inaccurate bill of lading. 

Counsel for the charterers pointed out that there are clauses in the Schedule to 
the Carriage of Goods by Sea Act, 1924, which affect the question. In my opinion, 
it is unnecessary to consider them, as the Act does not apply to charterparties, 
and the liability in this case is a liability arising from the charterparty and the 
provision therein that the bill of lading is to be signed by the master, as presented 
by the charterers’ agents. The result at which we arrive, I am glad to think, fits 
in with the commercial aspect of the case. For the charterers to claim the deduc- 
tion of 2 per cent. from the freight when the ship was not saved weighing is wrong. 

For the reasons I have given, the appeal must be allowed, and the shipowners 
entitled to recover the sum claimed. 


GREER, L.J.—I have come to the same conclusion as my Lord, that this appeal 
should be allowed, but not without encountering a number of difficulties. My only 
reason for giving a separate judgment is that I am anxious that nothing should be 
said which might throw doubt on one of the fundamental principles of our law, 
namely, that where parties agree on a written form of words to regulate their con- 
tractual obligations, those obligations are to be found in that document, and the 
court will not lightly weaken its effect by reading in qualifications or implied under- 
standings inconsistent therewith. It seems to me, especially at the present day, 
most important, that there should be certainty with regard to the law. If this case 
depended solely on the words used in the charterparty, I should have come to the 
conclusion that the shipowners, by the express terms of the charterparty, have 
agreed to accept freight measured by the bill of lading weight, and that there is 
nothing in the charterparty from which there can be implied an exception to that 
obligation. But I agree that the position may be altered by reason of some col- 
lateral contract between the parties, and I regard the decisions in Elder, Dempster 
& Co. v. Dunn & Co. (1) and Kruger & Co. v. Moel Tryvan Ship Co., Ltd. (2) as 
meaning this and no more, that, if the charterer or some person for whom he is 
responsible presents a bill of lading to the master, which the latter is bound to sign 
as part of the terms of the contract, there may be implied from the act of presenting 
the bill of lading, taken together with the terms of the contract, a warranty of the 
correctness of the figures, description or marks stated in the bill of lading. 

The only question which is not without difficulty in the case is whether, having 
regard to the terms of the charterparty, we are entitled or bound to treat the 
charterers as presenting the bill of lading for signature. At one time in the course 
of the argument, I was inclined to think that the charterers could not be so treated, 
but counsel for the shipowners has called attention to the language used in several 
clauses of the charterparty which has led me to the conclusion that it is right in 
this case to treat the suppliers when they presented the bill of lading for signature 
as the agents of the charterers. By cl. 1, the steamship is to 


“load at a usual berth or berths as customary a full and complete cargo. . . 
from such suppliers as charterers may direct.’’ 


That means that the charterers have undertaken that they will direct other people 
to perform the obligation they themselves have undertaken to load the ship. That 
view of the contract is confirmed by cl. 6, which contains these words : ‘‘Demurrage 
not to accrue during any time the steamer is withdrawn from charterers’ disposal 
for loading’’—again indicating that, for the purpose of the performance of this 
charterparty, whoever, in fact, brings the cargo to the ship to be put on board is 
to do this on behalf of the charterers. Clause 11 contains a reference to the bill of 
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A lading being signed by the master, agent or owner of the steamer at the offices of 
the charterers’ agents, further indicating to my mind that the charterers were the 
persons who, by their agents, were loading the vessel and who presented the bill 
of lading to the master for signature. 

In these circumstances, it seems to me that this case is covered by the two 


decisions to which I have referred. It does not seem to me to matter whether the 


B right view is that the freight should first be paid and thus that there should be a 
counter-claim for breach of contract. That would be an unbusinesslike way of 
dealing with the question. As I understand, the arbitrator was asked to decide the 
question of principle, namely, whether the loss should be borne by the one party 
or the other, subject to our view. Our view is that it should be borne by the 
charterers and not by the shipowners. 


SLESSER, L.J.—I agree that this appeal should be allowed. For myself, I am 
not conscious of any substantial variation of reasoning between my Lords in the 
judgment they have delivered. But if there be any question whether this decision 
is to depend on proceedings collateral to the charterparty, namely, the presentation 
of the bill of lading, or on the argument that the decisions in Kruger & Co. v. Moel 

D Tryvan Ship Co., Ltd. (2) and the earlier case of Elder, Dempster ¢ Co. v. Dunn 
& Co. (1) establish that, construing cl. 11 alone, apart from any other circumstances, 
the obligation in that clause that the weights shall be the shipper’s weights, involves 
necessarily a right to indemnity from the charterer, I prefer to limit the grounds 
for decision in this case to those stated by Greer, L.J., and to leave open the wider 
question, if there be one, as to the effect of cl. 11, apart from any other circum- 


[ stances. 


C 


Appeal allowed. 


7 


Solicitors: Middleton, Lewis & Clarke, for Downing & Handcock, Cardiff; W. 
W. Stocken. 
[Reported by C. G. Moran, Esq., Barrister-at-Law.] 
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RIGBY v. WAUGH’S EXECUTORS 


[Court or Appgat (Scrutton, Greer and Slesser, L.JJ.), March 27, 1931] 
[Reported 100 L.J.K.B. 259; 145 L.T. 1387] 


Agriculture—Agricultural holding—Notice to quit—Contract of sale of holding— 
Tenant informed of contemplated sale—Notice to quit acknowledged and 
possession promised as demanded—Agricultural Holdings Act, 1923 (13 & 14 
Geo. 5, c. 9), 8. 26 (1). 

On Feb. 11, 1929, the landlords of an agricultural holding wrote to the tenant 
a letter in which they said: ‘‘We contemplate selling the property, and, there- 
fore, give you notice to give up possession on”’ certain specified dates. The 

I tenant replied: ‘‘I beg to acknowledge the receipt of . . . the notice to quit. 
We will give you possession’’ on the dates named. 

Held: the tenant was informed by the landlords in their letter that they 
were contemplating a sale, and he must be taken to know the provisions of 
the Agricultural Holdings Act, 1923, s. 26 (1), and, therefore, when he wrote 
accepting the notice and stating that he would act on it, he must be taken to 


agree that the notice should be valid within s. 26 (1), and so the notice was 


good and the tenant was entitled to compensation for disturbance under s. 12 


of the Act. 
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Notes. The Agricultural Holdings Act, 1923, was repealed by the Agricultural 
ho f 1948. 
Holdings Act, 1948. See now s. 30 of the Act o pena 
xg ts notices to quit agricultural holdings, see 1 Haspury’s Laws (8rd ps: 
280 et seq.; and for cases see 2 Diaest (Repl.) 8 et seq. For Agricultural Holdings 
Act, 1948, see 28 Hatspury’s Srarures (2nd Edn.) 25. 


Case referred to: ‘ 
(1) Blay v. Dadswell, [1922] 1 K.B. 632; 91 L.J.K.B. 739; 127 L.T. 6; 66 Sol. Jo. 
439; 20 L.G.R. 221; 86 J.P.Jo. 65, C.A.; 2 Digest (Repl.) 14, 59. 


Appeal under s. 16 (4) of the Agricultural Holdings Act, 1923, from a decision of 
His Honour Jupae McCteary, sitting at the County Court at Settle, Yorkshire, on 
a Case Stated by an arbitrator on a question of law. ; - 

The plaintiff, George William Rigby, was a yearly tenant of a holding consisting 
of a farm and farmbuildings situated near Stackhouse, Settle, Yorkshire, and the 
defendants Andreas Clive Telford Firth Waugh and Helen Beatrice Harrison, the 
executors of the late Mrs. Lucy Waugh, were the landlords of the holding. On 
Teb. 11, 1929, the landlords wrote to the tenant the following letter: 


‘““As executors of the late Mrs. Lucy Waugh, we contemplate selling the 
property, and we, therefore, have no alternative but to give you notice to give 
up possession of the farm and farmbuildings situate near Stackhouse, Settle, 
on the 14th day of February, 1930, as to the land, and on the 12th day of May, 
1930, as to the buildings, and we, accordingly, give you such notice."’ 


On March 1, 1929, the tenant wrote to the executors the following reply: 


“I beg to acknowledge the receipt of your letter of Feb. 11 and the notice to 
quit. We are sorry to leave, and will give you possession of farm and buildings 
on Feb. 14 and May 12, 1930.” 


On May 28, 1929, the landlords entered into a contract for the sale of the premises 
to John William Dugdale and Louie Sutton. The tenant quitted the premises on 
the dates mentioned in the notice to quit. He served notice of intention to claim 
compensation for disturbance, and particulars of the claim were delivered. The 
tenant incurred some loss or expense directly attributable to the quitting of the 
holding. The gross rent of the premises was £173. It was agreed between the 
parties (i) that the landlords had taken possession of the farm from the tenant, and 
that, if the award should be in the landlords’ favour, they should not make any 
claim against the tenant on the ground that the tenancy was never properly 
terminated, and, therefore, that the tenant left the farm voluntarily; and (ii) that 
the landlords should not be prejudiced in the arbitration by certain negotiations 
that had taken place between the parties or by their having taken possession as 
above-mentioned, but that they should be entitled to contend in the arbitration that 
the tenancy was not determined by a valid notice to quit, and, therefore, that the 
tenant was not entitled to compensation for disturbance. 

It was contended on behalf of the tenant that he was entitled to receive from the 
landlords under gs. 12 of the Agricultural Holdings Act, 1923, one year’s rent of the 
holding as compensation for disturbance notwithstanding the provisions of s. 26 of 
the said Act, on the ground that by his letter of March 1, 1929, he agreed in writing 
prior to the contract of sale that the notice to quit of Feb. 11, 1929, should be valid. 


It was contended on behalf of the landlords that in view of the contract of sale the 
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notice to quit was rendered null and void by s. 26 (1), and that the tenancy, not I 


having been validly terminated by reason of such notic 
titled to compensation for disturbance under s. 12. The learned county court judge 
held that there was no evidence that the tenant agreed in writing prior to the eon- 
tract for sale that the notice he had received should be valid. His letter of March 
1, 1929, was merely an acceptance of the notice to quit. 

agreement that the notice should be valid it would be ne 
tenant knew that he had the right to regard the notice as 
was no evidence that the tenant had such 
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improbable that the tenant had any knowledge of the provisions of s. 26 (1) of the 
Act. The learned judge held that the contention of the landlords was sound in law 
and that the tenant was not entitled to compensation for disturbance under s. 12 
of the Agricultural Holdings Act, 1923. The tenant appealed. 


W. Hanbury Aggs for the tenant. 
H. Ii, Kingdon for the landlords. 


SCRUTTON, L.J.—This appeal raises a short point on the application of s. 26 of 
the Agricultural Holdings Act, 1923, to the particular facts of this case. Section 
12 of the Act, replacing various sections in earlier Acts, gave a tenant of a holding, 
whose tenancy was terminated by a notice to quit given by a landlord, a right to 
compensation, save in the eventualities enumerated in sub-s. (1) (a) to (f). The 
compensation was in one respect conventional, namely, that if there was any 
damage it was assessed at one year’s rent, which, in certain circumstances, might 
be increased to an amount not to exceed two years’ rent. That right existing, by 
s. 26 (1) of the Act: 





“On the making of any contract for sale of a holding or any part of a holding 
held by a tenant from year to year any then current and unexpired notice to 
determine the tenancy of the holding given to the tenant either before or after 
the commencement of this Act shall, if the contract for sale is made by the 
person by whom the notice to quit was given, be null and void unless. . .”’ 


Then follows an exception which for the moment I will omit. The section refers 
to a valid notice to quit given by the landlord of the holding to the tenant, and to 
a subsequent sale by the landlord of the holding. It provides that in such a case 
a valid notice to quit given before the contract for sale shall be null and void. 

In Blay v. Dadswell (1) this court had to consider s. 26 (1), one point being 
whether the section applied when the landlord sold to the tenant and not to a third 
party. One of the rules applicable for construing the section was that the court 
should see what was the mischief that the legislature intended to remedy, yet I 
think every member of the court in that case said that he did not understand what 
was the mischief that it was intended to remedy, and, that being so, the court must 
look solely at the words of the Act and construe them according to the language 
used. This much is clear from the words of the section, so far as I have read them. 
Parliament for some reason has enacted that if a valid notice to quit such a holding 
is given and afterwards the landlord contracts to sell the holding, whether to a third 
person or to the tenant, the previous notice to quit shall be null and void, the result 
of which would be apparently that the tenant could stay on till he received a 
valid notice to quit. To continue reading the subsection, there then follows the 
exception : 


‘‘unless the tenant has . . . prior to such contract of sale, by writing, agreed 
that such notice shall be valid.”’ 


It may be that when Parliament inserted that exception they were considering the 
provisions of s. 12 of the Act, which give the tenant of such a holding a right to 
compensation where the tenancy of the holding is terminated by a notice to quit 
given by the landlord. The only question in the case now before the court is 
whether this tenant has before the contract of sale, by writing, agreed that such 
notice shall be valid. 

The landlords, before they gave the notice to quit, were expecting to sell the 
holding and at the proper time to give notice to terminate the tenancy. The land- 
lords wrote this letter to the tenant: 


‘‘As executors of the late Mrs. Lucy Waugh, we contemplate selling [the 
property | and we, therefore, have no alternative but to give you notice to give 
up possession of the farm and farmbuildings situate near Stackhouse, Settle, 
on Feb. 14, 1930, as to the land and on May 12, 1950, as to the buildings and 
we, accordingly, give you such notice.”’ 
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Those dates are agreed to be the proper dates for which, in Yorkshire, to give notice 
to terminate an annual tenancy. The notice did not continue ‘‘And I refer you to 
s. 26 (1) of the Agricultural Holdings Act, 1923, and I invite you to say whether 
you agree that this notice shall be valid."’ The tenant answered that notice in this 


way: 
“TI beg to acknowledge the receipt of your letter of Feb. 11 and the notice to 
quit. We are sorry to leave, and will give you possession of farm and buildings 
on Feb. 14 and May 12, 1980.”’ 


The only question in this case is: Was that an agreement by writing that the notice 
should be valid? 

It does not so state in those express words, but it appears to me quite clearly to 
be an acceptance of the notice by the tenant as one upon which he will act, and he 
states that he will act upon it by giving the landlords possession of farm and 
buildings on Feb. 14 and May 12, 1930. That seems to me to be an agreement, in 
the business sense that the landlord’s notice shall be valid. The tenant accepts it 
as a good notice; he states that he has been given the notice, and that he proposes 
to act upon it. The learned county court judge came to an opposite conclusion. 
He said 


‘In order to constitute an agreement that the notice should be valid, it would 
be necessary to show that the tenant knew that he had the right to regard the 
notice as null and void. There is no evidence that the tenant had such 
knowledge. Indeed I should think it is extremely improbable that the tenant 
had any knowledge of the provisions of s. 26 (1) of the Act.’’ 


I am sorry that I cannot agree with the learned county court judge. Everyone 
must be taken to know the law, every landlord and tenant, under the Agricultural 
Holdings Act, 1923, must be taken to know the law. Notice is given to this tenant 
by his landlords: ‘‘We are contemplating a sale.’’ By the terms of s. 26 (1) of the 
Act of 1923, if a contract of sale is made, a notice to quit that has been given, 
which was quite good on the face of it, will become null and void unless the tenant 
agrees in writing that it shall be valid. When a tenant who is told that a sale is 
contemplated and is given notice to quit writes back: ‘‘I will give you possession of 
the farm and buildings on the named dates,’’ it seems to me that he is agreeing 
that such notice shall be valid. The appeal, therefore, will be allowed with costs 
both here and before the learned county court judge, and the case will be remitted 
to the learned arbitrator to deal with the matter on the finding that the letter of the 
tenant is an agreement that the notice to quit given by the landlords shall be valid. 


GREER, L.J.—I agree. This appeal raises two questions of construction—one 
as to the meaning of s. 26 (1) of the Agricultural Holdings Act, 1923, and the other 
as to the meaning of two letters passing between landlords and a tenant farmer. 
On Feb. 11, 1929, notice to quit was given by the then landlords of the tenant, the 
executors of Mrs. Waugh, and that, if nothing more had to be considered, was a 
perfectly valid notice accepted as a valid notice to quit upon the dates named. At 
the time they gave the notice to quit the landlords contemplated selling the holding, 
and, as they appear to have been on good terms with their tenant, they told him so 
in the letter by which they gave him notice to quit. The tenant then wrote in 
answer his letter of March 1, 1929: 


‘IT beg to acknowledge the receipt of your letter of Feb. 11 and the notice to 


quit. We are sorry to leave, and will give you possession of farm and buildings 
on Feb. 14 and May 12, 1930.”’ 


There had been no sale at the time these two letters were written, but a sale took 
place at a subsequent date before what would have been the dates for the expiration 
of the notice to quit if there had been no sale. The question we have to determine 
is whether, within the meaning of s. 26 (1), by his letter the tenant has, and prior 
to the contract of sale, by writing agreed that the notice shall be valid. 
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It is remarkable that what the statute contemplates is some agreement as to the 
validity of a notice given before the date of the contract of sale, and, inevitably, 
before the tenant has any knowledge whatsoever that there is going to be a sale. 
The statute certainly contemplates that there may be such an agreement made 
between landlord and tenant at a time when neither of them are thinking of a sale 
at all. It does seem to me, treating the question as one, not between lawyers, but 
as a question as to the construction of documents which have passed between land- 
lord and tenant, and treating this Act as dealing with the relation of landlord and 
tenant, that what s. 26 (1) means is this—if there is a notice to quit, and nothing 
more is said about it except that the tenant writes: ‘‘I have received your notice,’’ 
then there would be no acceptance of the notice as a valid notice to quit, but if the 
tenant goes beyond that and writes: ‘‘I have received your notice to quit, and will, 
in accordance with that notice, give up the holding on the dates named,’’ then that 
would, in my judgment, in itself be a case in which the tenant had, prior to a 
contract of sale, agreed that such a notice should be valid, namely, agreed that it 
should be binding upon him to leave, in accordance with the notice on the dates 
mentioned. 

This case is much stronger than that, because by the terms of the notice to quit 
given by the landlord, the tenant is told that a sale is very likely to take place, and, 
having learnt that, he writes that, though he is sorry to go, yet at the same time 
he will go. In my opinion, he meant by that—whether a sale takes place or does 
not take place, I accept this as a notice under which I have to go out on the 
respective dates, Feb. 14 and May 12, 1930, and, therefore, that he has done what 
is necessary under s. 26 (1) to prevent the notice from being an invalid notice and 
null and void. I cannot help thinking, though it is very difficult to know exactly 
what was in the mind of a legislative body, that what was intended here was that 
the new purchaser should not be entitled to say that the notice which had been 
given was a null and void notice, and deprive the tenant of his right to compensa- 
tion, when the tenant had accepted the notice to quit, as a good notice, and acted 
upon it, and made his arrangements for some other farm, which, as a matter of fact, 
was what happened in this particular case. I agree that this appeal should be 
allowed. 


SLESSER, L.J.—I agree. 





Appeal allowed. 


Solicitors: Ellis & Fairbairn; Waterhouse & Co., for Charlesworth & Co., Settle. 
[Reported by C. G. Moran, EsqQ., Barrister-at-Law. | 
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Re SAVILE SETTLED ESTATES. SAVILE v. SAVILE 


[Cuancery Division (Maugham, .J.), January 30, 1931] 
[Reported [1931] 2 Ch. 210; 100 L.J.Ch. 274; 145 L.T. 17] 


Settled Land—Powers of tenant for life—Variation of lease—Extension of term— 

Settled Land Act, 1925 (15 Geo. 5, c. 18), s. 59 (1). 

A tenant for life, who had granted two mining leases, in 1924 and 1928, asked 
whether, under the Settled Land Act, 1925, he had power to substitute one 
hundred years in each term for sixty years. ~ 

Held: s. 59 (1) of the Act was not limited to cases where the variation 
or modification would at common law effect a surrender and re-grant; it con- 
ferred a power to execute documents in a certain form which the tenant for 
life could have executed in another form as a result of a surrender or re-grant; 
it related to the widest possible variation; and, therefore, the tenant for life 
had power to vary the terms. 


Notes. Considered: Re Bruce, Brudenell v. Brudenell, post, p. 638. Con- 
sidered and applied: Re Arkwright’s Settlement, Phoenix Assurance Co. v. 
Arkwright, [1945] 1 All E.R. 404. 

As to powers of a tenant for life, see 29 Haussury’s Laws (2nd Edn.) 704 et seq.; 
and for cases see 40 Dicrest 748 et seq. For Settled Land Act, 1925, see 23 Hats- 
Bury’s Statutes (2nd Edn.) 12. 


Case referred to: 
(1) Donellan v. Read (1832), 3 B. & Ad. 899; 1 L.J.K.B. 269; 110 E.R. 330; 31 
Digest (Repl.) 238, 3724. 

Summons. 

In 1924 the plaintiff, in exercise of his powers as tenant for life of the settled 
estates, under an indenture of re-settlement, dated Jan. 30, 1884, granted a mining 
lease for sixty years, and in 1928 another lease for the same term to other lessees 
in respect of other parts of the property. This summons was issued to determine 
(inter alia) whether, under the Settled Land Act, 1925, he had power to vary those 
leases by substituting the term of one hundred years, the maximum term permitted 
by s. 41 of the Act, for the terms originally granted. 


Topham, K.C., and R. F. Roxburgh for the plaintiff. 
G. R. B. Whitehead for the infant gon. 
Droop for the trustees. 


” 


MAUGHAM, J.—It appears that the tenant for life under this settlement granted 
certain mining leases for the period that was then authorised by the Settled Land 
Act in force, namely, sixty years. Two leases in particular are mentioned in the 
Summons, and the tenant for life is desirous now of altering those leases—to use 
a popular expression—by turning them into leases for terms of one hundred years 
each from the date when the leases took effect. The Settled Land Act, 1925, 
contains two sections which are material in considering whether the tenant for life 
has the right to do this. Section 52 (1) provides that : 


“A tenant for life may accept, with or without consideration, a surrender of 
any lease of settled land, whether made under this Act or not, or a re-grant of 
any land granted in fee simple, whether under this Act or not, in respect of the 
whole land leased or granted or any part thereof .. .’’ 


Section 59 provides—and this section was new in the Act of 1925—that : 


‘A tenant for life may, at any time, by deed 
sideration in money or otherwise, vary, release, waive or modify, either abso- 
lutely or otherwise, the terms of any lease whenever made of the settled land 
or any part thereof, or any covenants or conditions contained in any 


, either with or without con- 


grant in 
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fee simple whenever made of land with or subject to a reservation thereout of 
a rent which is or forms part of the settled land, and in either case in respect 
of the whole or any part of the land comprised in any such lease or grant, but 
so that every such lease or grant shall, after such variation, release, waiver or 
modification as aforesaid, be such a lease or grant as might then have been 
lawfully made under this Act if the lease had been surrendered, or the land 
comprised in the grant had never been so comprised, or had been re-granted.”’ 


It is apparent, in my opinion, that s. 59 (1) is dealing only with the form of the 
document which the tenant for life may enter into, because it is clear from the final 
words of the subsection declaring that the lease or grant shall, after variation, 
release, waiver or modification, be such a lease as might have been granted after 
a surrender, that the draftsman of the Act is considering that what he is authorising 
might have been done under s. 52 (1). 

In my opinion, s. 59 (1) is not limited to cases where the variation, release, 
waiver or modification will at common law effect a surrender or re-grant. This 
section is conferring a power on the tenant for life to execute documents in a par- 
ticular form which he could have executed in another form as the result of the 
surrender or a re-grant of the land previously dealt with. It relates to the widest 
possible variation, release, waiver or modification, including cases in which only 
part of the land comprised in the old lease or grant is the subject of those altera- 
tions. Speaking generally, I think there is no doubt that the law, as stated in 
Haussury’s Laws or Enouanp, 2nd Edn., vol. 20, p. 271, para. 303, is that any 
arrangement between the landlord and tenant which operates as a fresh demise 
will work a surrender of the old tenancy, and this may result from an agreement 
under which the tenant gives up part of the premises and pays a diminished rent 
for the remainder. I would add that it may result from the mere alteration in the 
amount of rent payable, as seems to have been held in Donellan v. Read (1). The 
section now under consideration is not concerned with that matter at all; it is only 
conferring on the tenant for life power to do, in a particular form, that which might 
have been done in another way. In my opinion, therefore, Lord Savile, the plain- 
tiff, as the tenant for life, has power, with or without consideration in money or 
otherwise, by deed, to vary, release, waive or modify, either absolutely or otherwise, 
the terms of either of the two leases mentioned in the summons, including the 
length of the leases there in question, provided that the leases shall, after such 
alteration, be leases for terms not exceeding one hundred years from the date when 
they respectively took effect. I do not propose in the declaration to say it is done 
under s. 59, but I propose to say that the tenant for life has power to execute such 
documents. 

I should add that, in my opinion, an alteration of an existing lease, so that it 
will operate for a term extending beyond the original term, can only operate in law 
as a surrender of the old lease and a grant of a new one, and I am disposed to 
think the wiser course would be, after the declaration I have mentioned, to add 
this sentence : 


“that the declaration is made without prejudice to the question whether the 
leases as altered will not, at common law, operate by way of surrender and 
re-grant.”’ 
Solicitors : Raymond-Barker, Nix & Co.; Attree, Johnson & Ward. 

[Reported by A. W. Cuaster, Esq., Barrister-at-Law. | 
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Re MAY. EGGAR v. MAY 


[Court or APPEAL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), October 
16, 1981] 


[Reported [1932] 1 Ch. 99; 101 L.J.Ch. 12; 146 L.T. 56; 
48 T.L.R. 8; 75 Sol. Jo. 741] 


Will—Condition—Legacy on condition of not being Roman Catholic—Incapacity 
to choose religion before age of twenty-one—‘‘Becoming’’ a Roman Catholic 
—Continuance in Roman Catholic religion after reaching twenty-one. 

By her will the testatrix gave £5,000 to trustees to invest and accumulate 
the invested income and to pay the income to her nephew, M., on his attaining 
the age of twenty-four years, ‘‘provided that he shall not be a Roman Catholic 
at my death, or, being a Roman Catholic at my death shall cease to be a 
Roman Catholic before the expiration of twelve calendar months after my death 
until he shall after my death become a Roman Catholic,’’ with a gift over if 
that gift failed. The testatrix died in 1915, when the nephew was eleven 
years old. He had been brought up and confirmed in the Roman Catholic faith, 
and had always remained of that faith. He attained twenty-one on June 16, 
1927, and the age of twenty-four on June 16, 1930. 

Held: on the true construction of the will the testatrix intended that M. 
should have a choice; he was not in a position legally to determine his religion 
until he was aged twenty-one and so was not able to make an effective choice 
at the date of the death of the testatrix or within twelve months thereafter; 
but by continuing to be a Roman Catholic after he had attained the age of 
twenty-one, when he could make an effective choice, he then ‘‘became a Roman 
Catholic’’ within the proviso, with the result that his life interest failed and 
the gift over took effect. 


Notes. As to conditions in a will, see 34 Hatssury’s Laws (2nd Edn.) 103 
et seq. and 363 et seq.; and for cases see 44 Dicesr 434 et seq. 


Cases referred to: 
(1) Re May, Eggar v. May, [1917] 2 Ch. 126; 86 L.J.Ch. 698; 117 L.T. 401; 33 
T.L.R. 419; 61 Sol. Jo. 577; 19 Digest 529, 3907. 
(2) Re Sandbrook, Noel v. Sandbrook, [1912] 2 Ch. 471; 81 L.J.Ch. 800; 107 
L.T. 148; 56 Sol. Jo. 721; 28 Digest 336, 2030. 
(3) Patton v. Toronto General Trusts Corpn., [1980] A.C. 629; 99 L.J.P. 213; 
143 L.T. 572, P.C.; Digest Supp. 


Appeal from an order of Luxmoors, J. 

By cl. 7 of her will the testatrix bequeathed £5,000 free of all duties to her 
trustees upon trust at their discretion to invest, and, until her nephew, the defen- 
dant, Michael May, should attain the age of twenty-four years, or the trust in his 
favour should become incapable of effect, to accumulate and pay the income after 
his attaining the age of twenty-four years to him for his life 


“‘provided that he shall not be a Roman Catholic at my death or being a Roman 
Catholic at my death shall cease to be a Roman Catholic before the expiration 
of twelve calendar months after my death until he shall after my death become 
a Roman Catholic.”’ 


By cl. 8 it was provided that from and after the determination of the trust the fund 
was to be held in trust for the trustees of Oxford University upon the trusts therein 
mentioned. The question was whether the sum was now payable to such trustees. 
Michael May claimed the income of the legacy and accumulations as being payable 
to him. His adherence to the Church of Rome had never varied. At the date of 
the testatrix’s death, which took place on July 3, 1915, Michael May was only nine 
years of age, and the question arose whether he could be said to be a Roman 
Catholic or cease to be one within twelve months of that date. The matter came 
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before Nevitie, J., in Re May (1), who held that the fund was not transferable at 
that time, and said: 


“Obviously the testatrix does not intend him to enjoy it at all if he is a member 
of the Roman Catholic Church,’’ 


and that question could not be decided until he had attained to years of discretion. 
He added : 


“‘All that I decide now is that by being baptised in the Roman Catholic Church 
he has not forfeited his legacy.”’ 


Michael May was now twenty-four and claimed the income as from the date on 
which he attained that age as payable to him, and that it would remain so payable 
during the residue of his life provided there was no further change in his religion, 
the proviso in the will on a strict construction of the gift over not having taken 
effect, as being against public policy, because it tended to deter Michael May’s 
father from performing an important part of his parental duties, namely, the bring- 
ing up of the son in his own religion, and interfered with the discretion of the court 
on questions relating to such bringing up: Re Sandbrook (2), where the testatrix 
gave three-fourths of her residuary estate for the benefit of two grandchildren, and 
provided that if at any time before the date fixed for transferring the corpus to them 
either should live with or be or continue under the custody, guardianship, or control 
of their father, or be in any way directly under his control, all benefits under the 
legacies should thereby cease and determine, and it was held that the condition was 
void as against public policy and bad on the ground of uncertainty. 

Luxmoore, J., held in the present case that nothing was given by the will until 
Michael May attained the age of twenty-four, but the proviso would have effect 
from the date of the gift. His Lordship was prepared to hold, following Re Sand- 
brook (2), that the proviso was void, and for the same reason. But that did not 
dispose of the matter. Michael May took nothing until he was twenty-four, and 
then only until he should ‘‘after my death become a Roman Catholic.’’ His Lord- 
ship had no doubt on the true construction of the gift that the testatrix did not 
mean Michael May to receive any benefit if he was, in fact, a Roman Catholic at 
the time when it was receivable by him. The testatrix not merely made the proviso 
against transition to Roman Catholicism—obviously the words ordinarily meant 
that—but also provided against a liberty of choice. There could be no doubt that 
at the time when Michael May was entitled otherwise to receive this legacy he was 
a Roman Catholic. The words ‘‘until he shall after my death become a Roman 
Catholic’? must, on their true construction, include his being so on attaining the 
age of twenty-four. It was admitted that he was then and still remained a Roman 
Catholic, and his Lordship, therefore, held that the legacy and accumulations were 
now payable to the Oxford trustees. Michael May appealed. 


H. B. Vaisey, K.C., and J. S. Franey for the appellant. 
F. D. Morton, K.C., and Montgomery White, for the respondents, were not called 


upon to argue. 


LORD HANWORTH, M.R.—This case raises an interesting point upon the will 
of Miss Alice Mary May, a lady who made her will on Feb. 7, 1914. She died on 
July 3, 1915. She had a nephew, Michael May, who was born on June 16, 1906, 
so that he is now just over twenty-five years old, and with respect to him and also 
to another nephew, Gilbert George May, by cll. 7 and 9 of her will, she established 
a fund of £5,000 free of all duties, and placed those sums respectively in the hands 
of her trustees upon certain trusts. The trusts in the case of Gilbert were to be 
the same as the trusts in the case of Michael. She made a gift over, in the event 
of the gift to Michael not being effective, to the trustees of Oxford University upon 
certain terms and for certain purposes stated in the will, which I need not deal 
with at the present moment. 

The question we have to determine, as Luxmoore, J., has determined, is whether 
or not Michael May has, upon the terms of the will, a right to take the life interest 
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secured to him by the terms of the will in this sum of £5,000, which was handed A 
to the trustees for investment and also for accumulation of income from the invest- 
ments, so that the investments and the income followed the destination of the fund. 
The will of the testatrix goes on in these terms, to provide for the payment of the 
income of the £5,000 and the accumulations 
‘‘after the said Michael May shall have attained the age of twenty-four years B 
to the said Michael May during his life provided that he shall not be a Roman 
Catholic at my death or being a Roman Catholic at my death shall cease to be 
a Roman Catholic before the expiration of twelve calendar months after my 
death until he shall after my death become a Roman Catholic.”’ 


It appears that Michael May is not merely a Roman Catholic, but he has been a 
Roman Catholic from birth; at any rate, on Nov. 14, 1915, the rite of confirmation 6) 
was exercised upon him—a rite which is a very definite one of the Roman Catholic 
Church—and he has been throughout his life a loyal and zealous member of the 
Roman Catholic Church. 

Before I come to construe the actual words of the will, the meaning of which we 
have to determine, I must refer to this. In 1917 there was a summons taken out 
to determine whether or not the infant legatee, as he then was, had forfeited the p 
possibility of his enjoying this life interest by reason of the fact that he was a 
Roman Catholic, and Neviniz, J., said in his judgment ({1917] 2 Ch. at p. 130): 


“The result to my mind is that during the time until he reaches the age of 
twenty-one he cannot in the sense meant in the will be said to be either a 
Roman Catholic or not a Roman Catholic. In the eyes of this court he cannot 
determine what his religion shall be until he has reached years of discretion.’ EH 


Let us remember that those words are being spoken in June, 1917, when Michael 
May was just eleven years old and no more. Nevit1e, J., goes on: 


“It is quite true that, if you asked a priest of the Roman Catholic Church, he 
would unhesitatingly tell you the child was a Roman Catholic, but I do not 
think the court has anything to do with that. The view of the court is not the FE 
view of the priest. Having come to the conclusion that the testatrix meant 

that there was to be a choice on the part of the legatee, I think the legatee 
must have an opportunity of exercising that choice.”’ 


Why does he say that the testatrix meant there was to be a choice on the part of 
the legatee? I think that is quite plain from the terms of the will, because the 
proviso is G 


‘provided that he shall not be a Roman Catholic at my death or being a Roman 
Catholic at my death shall cease to be a Roman Catholic before the expiration 
of twelve calendar months after my death,”’ 


and, then : ‘‘until he shall after my death become a Roman Catholic.” 

Without dealing more closely with it, it would look as if there were three oppor- FL 
tunities given of testing whether he is an adherent of that church, first at the death 
of the testatrix, secondly on the expiration of twelve months after the death, and 
then ‘‘until he shall after my death become a Roman Catholic.”’ Therefore, it 
seems to me that Nrvriie, J., in construing this will, was right in saying that the 
testatrix meant that there was to be a choice on the part of the legatee and no one 
can misunderstand that conclusion reached by the learned judge and supported in [ 
this court. It does not mean that any doubt is thrown upon the original and con- 
stant loyalty of the young man to the church throughout his life. What it does 
mean is that the court, which in its jurisdiction is favourable to infants, is reluctant 
to impute to the infant that what has been done for him and with his concurrence 
is to deprive him of the material advantage which he can or might reap under the 
will. Indeed Patton v. Toronto General Trusts Corpn. (8) ({1980] A.C. at p. 636) 
approves of that course, because there the judgment of the court is that: 


“the testator meant that the appellant was to have a real choice in the matter, 
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and just as, in the eye of the court, the appellant was not in a position truly 
to determine what his religion was until he had attained his majority .. .”’ 


In other words, the court will safeguard the interests of the infant until such time 
as he has reached an age when upon him must rest the responsibility of choice and 
definite adherence one way or the other. Neviute, J., finishes his judgment in 
this way : 
‘All that I decide now is that by being baptised in the Roman Catholic Church 
he has not forfeited his legacy. The accumulations, therefore, will continue, 
and the question asked by the summons will be answered in the negative.”’ 


The upshot of that decision is this. No definite conclusion whether the legacy 
had lapsed was come to at that time. The accumulations were to continue and an 
opportunity was to be given to the young man, at such an age as the responsibility 
fell upon him and not upon others, of determining whether or not his adherence 
was definite and sure to the Roman Catholic Church. The evidence is quite plain 
that Michael May would be sorry to have it put in doubt that he was a member of 
the Roman Catholic Church. He has now reached the age, not only of twenty-one, 
but of twenty-four. We now have to see, with that responsibility for his choice 
resting upon him, whether or not he has fulfilled the condition precedent laid 
down by the will ‘‘provided that he shall not be a Roman Catholic at my death’’— 
under the decision of Nevitte, J. He was not, in the legal sense, a Roman Catholic 
at the time of the death of the testatrix within the meaning of this will— 


“or being a Roman Catholic at my death shall cease to be a Roman Catholic 
before the expiration of twelve calendar months after my death.”’ 


That clause does not come into operation, because within the meaning of the will 
he was not deemed to be a Roman Catholic at her death. Then it goes on: “until 
he shall after my death become a Roman Catholic.’’ After the death, what is he? 
After the death, and at a time when responsibility attaches to him, it is plain that 
he is a Roman Catholic. It is said that he did not become a Roman Catholic, but 
in accordance with the terms of the will and in accordance with the decision of 
Nevi1ez, J., he has become a Roman Catholic, because he became that when the 
responsibility for his adherence to the church fell upon his shoulders and he became, 
in that sense, a Roman Catholic ‘‘after my death or until he shall become a Roman 
Catholic.’’ It is said that the duty fell upon the trustees of paying the income for 
his life and that that started at once as soon as he was twenty-four, but at the same 
time the negation of that duty also fell upon them, because within the meaning of 
the will he had become a Roman Catholic at a point of time which is subsequent 
to the death of the testatrix. Therefore, while from one point of view there is 
confirmation that the condition precedent, under which the life interest was to be 
paid, was fulfilled and the duty to pay it started equally at that same moment of 
time, the answer must be made that he had, after the death, become a Roman 
Catholic and that connoted the determination of the life interest. 

For these reasons, giving the benefit of the decision of Neve, J., to the young 
man, the terms of this will make it plain, by reason of these words ‘‘until he shall 
after my death become a Roman Catholic,’’ that these conditions precedent cannot 
be fulfilled. The result, therefore, is that the life interest to him fails and the 
gift over, as provided in the next clause, must take effect. The appeals must be 


dismissed. 


LAWRENCE, L.J.—I agree. 


ROMER, L.J.—I agree. As has been pointed out by the Master of the Rolls 
in popular language, this young man has been a Roman Catholic from the date of 
his birth, and yet fourteen years ago Nevitte, J., in proceedings in which it must 
be taken there were the same parties as are now before us, decided, as I read 
his judgment ([{1917] 2 Ch. 126), that for the purpose of this will the legatee must 
not be deemed to have been a Roman Catholic at the date of the testatrix's death, 
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That being so, it is impossible, it seems to me, for either of the parties eae us 

to quarrel with that decision. There has been no appeal from it then or — 

time afterwards. For myself, I refrain from expressing any opinion as to whether 
that decision can or cannot be supported. 

Appeal dismissed. 

Solicitors: Slaughter & May; Somerville, Philpot & Co., for Morrell, Peel ¢ 

Gamlen, Oxford; Thomas Eggar & Son. 
[Reported by G. P. Lanawortny, Esq., Barrister-at-Law. } 





Re VICKERY. VICKERY v. STEPHENS 


[Cuancery Division (Maugham, J.), December 18, 19, 1930, January 21, 1931] 


[Reported [1931] 1 Ch. 572; 100 L.J.Ch. 138; 144 L.T. 168; 
47 T.L.R. 242] 


Executor—Liability—Loss through misconduct of agent employed to receive 
money—Need to prove ‘‘wilful default’ of executor—Trustee Act, 1925 (15 
Geo. 5, c. 19), 8. 23 (1). 

Where an executor employs a solicitor or other agent to receive money 
belonging to the estate in reliance on s. 23 (1) of the Trustee Act, 1925, he will 
not be liable for the loss of the money occasioned by the misconduct of the 
‘agent unless the loss happens through the ‘‘wilful default’’ of the executor, 
using those words as implying either a consciousness of negligence or breach 
of duty or a recklessness in the performance of a duty. 


Notes. As to the liability of an executor in respect of his own acts, see 16 
Haussury’s Laws (3rd Edn.) 473 et seq.; and for cases see 24 Diarst (Repl.) 700 
et seq. For Trustee Act, 1925, see 26 Hatspury’s Sratures (2nd Edn.) 50. 

Cases referred to: 


(1) Learoyd v. Whiteley (1887), 12 App. Cas. 727; 57 L.J.Ch. 390; 58 L.T. 93; 
36 W.R. 721; 3 T.L.R. 813, H.L.; 48 Digest 856, 3038. 

(2) National Trustees Co. of Australasia v. General Finance Co. of Australasia, 
[1905] A.C. 878; 74 L.J.P.C. 73; 92 L.T. 736; 54 W.R. 1; 21 T.L.R. 522, 
P.C.; 43 Trusts 994, 4630. 

(3) Re Brier, Brier v. Evison (1884), 26 Ch.D. 238; 51 L.T. 1383; 33 W.R. 20, 
C.A.; 43 Digest 888, 3329. 

(4) Re Trusts of Leeds City Brewery, Ltd., Leeds City Brewery, Ltd. v. Platts, 
[1925] 1 Ch. 582, n., C.A.; 10 Digest (Repl.) 767, 4995. 

(5) Re City Equitable Fire Insurance Co., Ltd., [1925] 1 Ch. 407; 94 L.J.Ch. 
445; 133 L.T. 520; 40 TLR. 853; [1925] B. & C.R. 109, C.A.; 9 Digest 
(Repl.) 489, 3217. : 

Action for breach of trust bro 


ught by two beneficiaries under the will of Emma 
Vickery, deceased, against the d 


efendant, the sole executor, Jonah Stephens. 

By her will, dated Jan. 27, 1925, Emma Vickery appointed the defendant to be 
sole executor, directed payment of her debts and funeral expenses, and made cer- 
tain specific bequests, but did not dispose of the residue of her estate. The testatrix 
died, a widow, on Dec. 27, 1926, and her will was proved by the defendant, who in 
fact, was the draftsman of it. The plaintiffs were the two sons of the testatrix and 
were entitled in equal shares to the estate not disposed of by her will. The estate 
1 question included a sum of £100 43 per cent. war stock, as to which no question 


d 


J 


I 
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arose in the action, the sum of £214 14s. 5d. in the Post Office Savings Bank, and 
the sum of £62 4s. in savings certificates. The defendant had spent his life as a 
missionary in the city of London, and he was completely ignorant of business affairs. 
In the first instance he conceived that he could wind-up this simple estate without 
the assistance of a solicitor, but after one or two unsuccessful attempts to prepare 
an affidavit for Inland Revenue, he went to a solicitor named Henry H. Jennens, 
who was carrying on business as Jennens and Jennens, at 189, Kentish Town Road, 
in the immediate neighbourhood of the defendant and also at three other places. 
The defendant had no particular reason, except that of proximity, to go to this firm, 
but he had seen the name for years on the door, and he thought that to go to a 
solicitor near by would tend to expedite the business. He had seen Mr. Jennens 
once before, but was not a friend of his. Mr. Jennens succeeded in obtaining a 
grant of probate to the defendant on May 19, 1927. In the meantime he obtained 
from the plaintiff, Richard Vickery, the title deeds of a house which was part of 
the estate, the certificates for the war stock and for the savings certificates, and 
the Post Office Savings Bank deposit book and certain policies, and he also got from 
Mr. Vickery £20 on account of the estate duty and fees. According to Mr. Richard 
Vickery, when he was told by the defendant that he (the defendant) had spoken 
to Jennens and proposed to employ him, he complained bitterly, said that the name 
of Jennens ‘‘stank’’ in the neighbourhood, and added that Jennens had been struck 
off the rolls in a probate case and on appeal had been suspended from practice for 
five years. Mr. Vickery stated that notwithstanding these warnings the defendant 
insisted on employing Jennens to obtain probate, and that he again violently pro- 
tested. The defendant denied those assertions, and said that when he informed 
Mr. Vickery that he had gone to Jennens, Mr. Vickery stated he was pleased, and 
that his mother had at one time proposed to get Mr. Jennens to make her will. 
His Lordship found as a fact that the statements of Mr. Vickery in this respect 
were not correct, and said that he believed those of the defendant. At the end of 
July or on Aug. 1, 1927, Mr. Vickery went to the defendant and asked him if he had 
heard anything about Jennens. On the defendant replying that he had heard noth- 
ing, Mr. Vickery stated that he had been suspended for six months for assaulting 
a solicitor, but that the six months must be up since Jennens was practising again. 
The learned judge said that that was the first intimation that the defendant had 
that Mr. Jennens was not altogether a satisfactory person to employ as a solicitor, 
but it was to be noted that there was no special reason for thinking that Mr. Jennens 
was a dishonest man, whatever reflections might be made in relation to his temper 
or conduct. However, not long after, Mr. Vickery, who had been making further 
inquiries with regard to Jennens, ascertained that Jennens on a previous occasion 
had been struck off the rolls by the Law Society, but that on appeal he had been 
suspended for five years, and he informed the defendant of this. On Aug. 8 the 
defendant began to press Mr. Jennens to complete the administration of the estate. 
On Aug. 12 the firm replied that they would do what they could to expedite a settle- 
ment of the matter. On Aug. 22 the defendant wrote to Mr. Vickery to say that 
his doctor had ordered him absolute quiet and rest, and that he was going away 
for an indefinite period, and he adds this: 


“T have written to Jennens and told him I have authorised you to act in my 
stead concerning the settlement of your business, therefore to communicate 
with you as soon as things are ready.”’ 


His Lordship did not regard it as possible that prior to this date the defendant had 
been informed by Mr. Vickery of any fact leading him to suppose that, in the 
opinion of the latter, Mr. Jennens was unworthy of confidence. Mr. Vickery, how- 
ever, ascertained by an inquiry from the authorities that a warrant valued at 
£62 4s. was issued in respect of the savings certificates in favour of Jennens and 
Jennens under a written authority of the defendant, and he wrote on Aug. 
the defendant in these terms : 5 

“T have received a letter from the Post Office that you gave a written order for 


24 to 


— 
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the payment of the sum of £62 4s. made payable to Messrs. Jennens and A 

Jennens, and a warrant was sent to them on Aug. 2 made payable through a 

bank. Have you made any more orders like this? You never told me about 

it after I gave you strict instructions.”’ 
His Lordship said that it would be noted that, although Mr. Vickery was objecting 
to such a course, he did not suggest that the matter should be taken out of the B 
hands of Mr. Jennens, or that any immediate steps were called for. There was 
a conflict as to what the ‘“‘strict instructions’’ referred to in this letter were. 
According to the defendant, the instructions suggested were that the sums were to 
be entrusted to Mr. Vickery himself. According to Mr. Vickery the phrase referred 
to the promise of the defendant not to do anything in relation to Jennens without 
consulting him. On Sept. 20, 1927, Mr. Vickery, being by this time anxious about 
the matter, went, accompanied by a solicitor’s managing clerk, Mr. Philip Noakes, 
to see the defendant, and they had a long interview with him. Mr. Noakes urged 
the defendant to take the matter out of the hands of Jennens, gave him the name 
of another solicitor, and produced a form which would serve to effect a change of 
solicitors. The defendant was asked if he knew anything about Jennens, and the 
defendant admitted that Mr. Vickery had said something derogatory to him at some 
prior date. His Lordship said that he thought that it was then, or about that time, D 
that the defendant was told of the charges of dishonesty which had been made in 
the past against Jennens, but it must be borne in mind that the defendant was 
being told by Jennens that there would be a settlement in a very few days. On 
Oct. 7 the defendant wrote to Mr. Vickery as follows : 


“Dear Mr. Vickery,—Have been down twice to business. This morning at E 
10 a.m. to sign for assignment of your house. Settlement on Wednesday or 
Thursday I believe for certainty.—Yours truly, J. SrepHens.—P.S. I will 
send or see you-immediately it is through.—J.S.”’ 


He was repeatedly assured by Jennens that the matter would be completed at once. 
On Oct. 14 the defendant wrote again to Mr. Vickery : 


“I am pressing for an immediate settlement and I think it is close at hand. 
That is, in the course of a few days. I have never had to learn patience at 
such a cost, such is never forgotten and for me will never come again.”’ 

On Nov. 22, 1927, the defendant wrote to Mr. Vickery as follows: 


“I have signed the form and returned it with deposit book. The will is 

deposited at Somerset House as all wills are, but you can get a copy if you so 

desire. The probate is your legal document as to its provisions. I think his G 

Suggestion of sending you cheque, &c., was in consideration of my health, I 

don’t know, as I had a bad turn last night it will be best; so I have written 

him accordingly.”’ 
No cheque, however, was forthcoming, and early in December the defendant put 
the matter in the hands of Mr. J..M. Vose, a solicitor, who took immediate steps 
to press Mr. Jennens for a settlement. A number of letters passed, but it proved ad 
impossible to obtain payment. The matter was reported to the Law Society. On 
Jan. 7, 1928, the defendant issued an originating summons for an order upon 
Jennens for delivery of his bill of costs and cash account and taxation. 
order was made thereon on Feb. 6, 1928. Jennens did not comply therewith, and 
on May 4, 1928, an order was made on the usual motion giving leave to issue a 
writ of attachment against him. The writ was issued in due pounal, but Jennens [ 
evaded service for a time and then absconded without having paid any part of the 
balance in his hands, and sums of £214 14s. 5d. and £62 Pas certain costs and 
some small disbursements, had been wholly lost. The plaintiffs claimed iis sums 
in question as having been lost through the breach of trust of the defendant. 

L. W. Byrne for the plaintiffs. 

P. M. Walters for the defendant. 


The usual 


Cur. adv. vult. 
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A Jan. 21. MAUGHAM, J., read the following judgment.—The question that 
arises is whether, in the circumstances and in view of my findings as to the facts, 
the defendant is liable to make good these sums with interest by reason of his 
negligence either in employing Jennens to receive the two sums or in permitting 
those sums to remain in his hands in the circumstances of the case for a longer 
period than was necessary. In considering this question the court has to bear in 

B mind in particular two sections of the Trustee Act, 1925. Section 23 (1) is as 
follows : 


‘Trustees or personal representatives may, instead of acting personally, employ 
and pay an agent, whether a solicitor, banker, stockbroker, or other person, to 
transact any business or do any act required to be transacted or done in the 
execution of the trust, or the administration of the testator’s or intestate’s 
C estate, including the receipt and payment of money, and shall be entitled to 
be allowed and paid all charges and expenses so incurred, and shall not be 
responsible for the default of any such agent if employed in good faith.”’ 


This subsection is new, and, in my opinion, authorised the defendant in signing 
the authorities to Jennens and Jennens to collect the two sums in question, for I 
do not think it can be doubted that the defendant acted in good faith in employing 
Jennens for the purpose. It will be observed that the subsection has no proviso 
or qualification to it such as we find in relation to s. 23 (3). It is hardly too much 
to say that it revolutionises the position of a trustee or an executor so far as regards 
the employment of agents. He is no longer required to do any actual work himself, 
but he may employ a solicitor or other agent to do it, whether there is any real 
necessity for the employment or not. No doubt he should use his discretion in 
selecting an agent and should employ him only to do acts within the scope of the 
usual business of the agent, but, as will be seen, a question arises whether even 
in these respects he is personally liable for a loss due to the employment of the 
agent unless he has been guilty of wilful default. Section 23 (8) is in the following 
terms : 


F ‘Without prejudice to such general power of appointing agents as aforesaid— 
(a) A trustee may appoint a solicitor to be his agent to receive and give a dis- 
charge for any money or valuable consideration or property receivable by the 
trustee under the trust, by permitting the solicitor to have the custody of, and 
to produce, a deed having in the body thereof or endorsed thereon a receipt for 
such money or valuable consideration or property, the deed being executed, or 

G the endorsed receipt being signed, by the person entitled to give a receipt for 
that consideration; (b) A trustee shall not be chargeable with breach of trust 
by reason only of his having made or concurred in making any such appoint- 
ment; and the production of any such deed by the solicitor shall have the same 
statutory validity and effect as if the person appointing the solicitor had not 
been a trustee; (c) A trustee may appoint a banker or solicitor to be his agent 

H to receive and give a discharge for any money payable to the trustee under or 
by virtue of a policy of insurance, by permitting the banker or solicitor to have 
the custody of and to produce the policy of insurance with a receipt signed by 
the trustee, and a trustee shall not be chargeable with a breach of trust by 
reason only of his having made or concurred in making any such appointment : 
Provided that nothing in this subsection shall exempt a trustee from any 

I liability which he would have incurred if this Act and any enactment replaced 
by this Act had not been passed, in case he permits any such money, valuable 
consideration, or property to remain in the hands or under the control of the 
banker or solicitor for a period longer than is reasonably necessary to enable 
the banker or solicitor, as the case may be, to pay or transfer the same to the 
trustee. This subsection applies whether the money or valuable consideration 
or property was or is received before or after the commencement of this Act. 


This subsection is a reproduction with amendments of the Trustee Act, 1893, s. 17, 
which replaced the Trustee Act, 1888, s. 2. It will be observed that para. (a) of 
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the subsection relates to the production of a deed having endorsed thereon a receipt 
for money or other property, and that para. (c) refers to the receipt of money 
payable to the trustee under a policy of insurance. In these cases, no doubt, there 
is no reason why the banker or the solicitor should do anything more than receive 
the money and pay the same to the trustee or as he shall direct. The proviso 
must, I think, be limited to these two cases; and, of course, it is not intended to 
preclude a trustee from keeping trust funds at his bank pending investment or other 
proper use of them, and it has nothing to do, in my opinion, with the case I have 
to decide in which the powers given by paras. (a) and (c) were not utilised by the 
defendant. There was, no doubt, a good reason for not making the proviso extend 
to sub-s. (1) of s. 28, since in many cases where, for example, a banker or other 
agent is employed by a trustee to receive money, the money cannot at once con- 
veniently be paid to the trustee, but has to be employed by the banker or other 
agent in a number of ways. 

I have now to consider s. 30 (1) of the Trustee Act, 1925, a section which replaces 
s. 24 of the Trustee Act, 1893, which in its turn re-enacted Lorp CRaNwortH’s Act, 
s. 81. It is in the following terms: 


““A trustee shall be chargeable only for money and securities received by him 
notwithstanding his signing any receipt for the sake of conformity, and shall 
be answerable and accountable only for his own acts, receipts, neglects, or 
defaults, and not for those of any other trustee, nor for any banker, broker, or 
other person with whom any trust money or securities may be deposited, nor 
for the insufficiency or deficiency of any securities, nor for any other loss, 
unless the same happens through his own wilful default.”’ 


Reliance has been placed on the words concluding the subsection, ‘‘nor for any 
other loss, unless the same happens through his own wilful default.’’ To avoid 
misconception I wish to say that, having regard to the numerous decisions since 
the enactment of Lorp Cranworru’s Act in relation to the liability of trustees for 
innocent breach of trust, it is impossible now to hold that the words ‘‘for any other 


I 


C 


E 


loss’’ are general, with the result that no trustee is ever liable for breach of trust F 


unless the breach is occasioned by his own wilful default. In my opinion, the 
words are confined to losses for which it is sought to make the trustee liable 
occasioned by his signing receipts for the sake of conformity or by reason of the 
wrongful acts or defaults of another trustee or of an agent with whom trust money 
or securities have been deposited, or for the insufficiency or deficiency of securities 
or some other analogous loss. It may be noted that if the phrase is not so limited 
it is difficult to see how there could have been any need for s. 3 of the Judicial 
Trustees Act, 1896, now re-enacted as s. 61 of the Trustee Act, 1925, nor for s. 29 
of that Act; nor would it be possible to explain the numerous cases before 1896 
where trustees were made liable for honest mistakes, either of construction or facts: 
see, for example, Learoyd v. Whiteley (1); National Trustees Co. of Australasia v. 
General Finance Co. of Australasia (2), and cases there cited. On the other hand, 
since s. 30 (1) expressly refers to the defaults of bankers, brokers or other persons 
with whom any trust money or securities may be deposited I am unable—dealing 
here with the more limited case—to escape the conclusion that the trustee cannot 
be made liable for the default of such a person unless the loss happens through the 
“wilful default’’ of the trustee. 

Before considering the meaning of the words ‘‘wilful default’’ in this connection 
I would observe that in Re Brier, Brier v. Evison (3) the Court of Appeal, consisting 
of Lorp Sexzorne, L.C., and Corton and Fry, L.JJ., gave effect to Lorp Cran- 
worTH’s Act, s. 31, and held the trustees and executors not liable, inasmuch as it 
had not been established that the loss occasioned by the agent's insolvency—in a 
case where, as the law then required, it was shown that the employment of the 
agent was a proper one—was due to the wilful default of the trustees and executors. 
Now, the meaning of the phrase ‘‘wilful default”? has been expounded by the Court 
of Appeal in Re Trusts of Leeds City Brewery, Ltd. (4). It should be noted that 
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in both those cases the indemnity, given to the trustees in the first case and to the 
directors and officers of the company in the second case, was worded in a general 
form, so that it could not be contended that they were liable for any matter or 
thing done or omitted unless it could be shown that the loss so occasioned arose 
from their own wilful default. This, as I have said, is not true of an ordinary 
executor or trustee; but the exposition of the phrase ‘‘wilful default’? in such a 
case is not the less valuable. The Court of Appeal held, following in Re City 
Equitable Fire Insurance Co., Ltd. (5) the decision of Romer, J., that a person 
is not guilty of wilful neglect or default unless he is conscious that in doing the act 
which is complained of, or in omitting to do the act which it is said he ought to 
have done, he is committing a breach of his duty, or is recklessly careless whether 
it is a breach of his duty or not. I accept with respect what Warrineton, L.J., 
said ({1925] 1 Ch. at p. 524) that in the case of trustees there are definite and 
precise rules of law as to what a trustee may or may not do in the execution of his 
trust, and that a trustee in general is not excused in relation to a loss occasioned 
by a breach of trust merely because he honestly believed that he was justified in 
doing the act in question. But for the reasons which I have given I think that, 
where an executor employs a solicitor or other agent to receive money belonging to 
the estate, in reliance on s. 23 (1) of the Trustee Act, 1925, he will not be liable 
for a loss of the money occasioned by the misconduct of the agent unless the loss 
happens through the ‘‘wilful default’’ of the executor, using those words as imply- 
ing, as the Court of Appeal have decided, either a consciousness of negligence or 
breach of duty or a recklessness in the performance of a duty. 

Returning to the facts of the present case, it should be noted that having taken 
the step of employing a solicitor, not merely to obtain probate and to wind-up the 
estate, but also to collect the war bonds, the sums in the Post Office Savings Bank, 
and the sums in savings certificates, the position was different from that of a trustee 
who has simply employed a solicitor or other agent to collect money, for the only 
practical way of compelling the solicitor to account in the circumstances under 
consideration was to require him by the usual process to deliver a bill of costs and 
cash account. This procedure, I may observe, is not a very effective one in the 
case of a fraudulent solicitor, since it lends itself in dishonest hands, as it did in 
the present case, to serious delay. It is essential in this case to guard oneself 
against judging the conduct of the defendant in the light of subsequent events. 
To have employed a new solicitor as soon as the defendant became aware that H. 13 i 
Jennens was a person with a tarnished reputation for honesty, would certainly have 
meant further costs. It might have proved quite unnecessary, even on the sup- 
position that Jennens was a rogue. Even a man of the world might have thought 
that the sum involved—the sum of £300 or thereabouts—was far too small to make 
it probable that the solicitor would be likely—unless, indeed, in the case of stern 
necessity—for such a sum to expose himself to the orders of the court and to the 
action of the Law Society. Nor must it be forgotten that upon the facts as I find 
them it was not till the month of September, 1927, that the defendant had any real 
reason for suspecting that Jennens was unworthy of confidence, and it seems that 
after that date he kept on pressing for an immediate settlement and kept on being 
assured that a settlement would immediately take place. On the whole, I have 
come to the conclusion that the defendant was, in any view of the facts, liable only 
in respect of an error of judgment, and this in the case of a loss occasioned by the 
defaleations of a solicitor does not amount to wilful default on the part of the 
executor. The action accordingly, in my judgment, fails and must be dismissed. 


Judgment for defendant. 
Solicitors : Sandford & Co.; C. O. Humphreys & Son. 
[Reported by A. W. Caster, Esq., Barrister-at-Law.| 
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[Cuancery Drviston (Clauson, J.), July 27, 1931] 


[Reported [1932] 1 Ch. 24; [1981] B. & C.R. 21; 100 L.J.Ch. 365; i 
146 L.T. 160] 


Bankruptey—Execution—Benefit of ewecution—Withdrawal of sheriff on agree- 
ment to pay instalments—Ezecution not completed by date of receiving 
order—Right to retain benefit of exccution—Bankruptcy Act, 1914 (4 d 5 
Geo. 5, c. 59), s. 40 (1). 

On Sept. 17, 1928, the respondents recovered judgment for £215 and costs 
against a debtor. The following day the sheriff levied execution against the 
goods of the debtor under a writ of fi. fa. On Sept. 24, 1928, it was agreed be- 
tween the respondents and the debtor that, in consideration of the respondents 
withdrawing execution, the debtor would pay £15 of the debt and the re- 
mainder by monthly instalments of £10, the respondents being empowered, in 
the event of failure by the debtor to pay any particular instalment, to authorise 
the sheriff to re-take possession. The debtor thereupon paid £15 and the 
sheriff withdrew. Subsequently the debtor paid to the respondents £63 in 
respect of the instalments. On Jan. 10, 1930, default having been made in 
the payment of the instalments, the sheriff entered for the second time into 
possession of the debtor’s goods. On Jan. 13, 1930, a receiving order was 
made against the debtor and he was adjudicated bankrupt. On Jan. 16, 1930, E 
the Official Receiver, as the trustee in bankruptcy, claimed from the respondents 
the two sums of £15 and £63 on the ground that they formed part of the bank- 
rupt’s estate available for payment to his creditors. On April 20, 1930, on a 
motion by the Official Receiver to enforce his claim, a Special Case was stated 
by the county court judge for the opinion of the High Court under the 
Bankruptey Act, 1914, s. 100 (3), whether the respondents were entitled to F 
retain or were bound to account for and pay to the trustee in bankruptey the 
two sums received by them or either of them. By s. 40 (1) of the Act of 1914 
an execution creditor is not entitled to retain the benefit of the execution 
against the trustee in bankruptcy of the debtor, unless he has completed the 
execution before the date of the receiving order and before notice of the 
presentation of any bankruptcy petition or of the commission of any available G 
act of bankruptcy by the debtor. 


Held: both the sums received by the respondents came within the meaning 
of s. 40 (1) of the Act of 1914, and, were, therefore, benefits of the execution 
for which they were liable to account to the trustee in bankruptey. 

Re Ford (1), [1900] 1 Q.B. 264, applied, 


Notes. Followed: Re Kern [19382] All E.R.R Jonsi : 

Notes. ed: Re : 32] 1.tv.tvep. 848. Considered: Re Andrew 
Official Receiver v. Standard Range and Foundry Co., Ltd., [1936] 3 All E.R. 450, 

As to completion of execution, see 2 Hauspury’s Laws (8rd Kdn.) 542-543 
para. 1076; and for cases on the subject, see 5 Dicest 809-814, 6903-6928 For the 
Bankruptey Act, 1914, s. 40, see 2 Haussury’s Srarures (2nd Edn.) 376. 

Cases referred to: 


(1) Re Ford, Ex parte Official Receiver, [1900] 1 Q.B. 264; 69 L.J.Q.B. 74: 81 
LD; 648: ASeWeR. 178s 42 Q cK. 7 tah, it See 3 
sass W.R. 178; 44 Sol. Jo. 15; 7 Mans. 14, D.C.: 5 Digest 812, 

2) Figg v. Moore Bros., [1804] 2 Q.B. 690; 63 L.J.Q.B. 709: 71 LT. 9a0- 10 

DLR. 490 ; 1 Mans. 404 ; 10 R. 549; 5 Digest 812. 6915. ote £045 

(3) Re Pollock and Pendle, Ex parte Wilson and Mathieson, Ltd. (1902), 87 L.T 
238 ; 18 ie Ml 794; 46 Sol. Jo. 701, De Gus 5 Digest 812, 6919 : ie 


<< oy 
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A (4) Re Jenkins, Ex parte Trustee (1904), 90 L.T. 65: 20 T.L.R. 187.oD;G, +5 


Digest 818, 6955. 
(5) Re Godding, Ex parte Trustee, [1914] 2 K.B. 70; 110 L.T. 207; 58 Sol. Jo. 
221; sub nom. Re Godding, Ex parte Partridge, 83 L.J.K.B. 1222; 21 Mans. 
137; 5 Digest 812, 6920. 
(6) Re Fairley, [1922] 2 Ch. 791; sub nom. Re Fairley, Ex parte Official 
&B Receiver, 92 L.J.Ch. 140; [1929 7; sub 
; -Ch. 140; [1922] B. & C.R. 127; sub nom. Re Fairley, 
Ex parte Low and Bonar, Ltd., 88 T.L.R. 8938, D.C.; Digest Supp. 
(7) Re Evans, Ex parte Salaman, [1916] H.B.R. 111; 5 Digest 812, 6921. 
(8) Bower v. Hett, [1895] 2 Q.B. 337; 64 L.J.Q.B. 772; 73 L.T. 176; 44 W.R. 4: 
11 T.L.R. 540; 89 Sol. Jo. 669; 14 R. 710, C.A.; 5 Digest 816, 6937. 
(9) Crowder v. Lang (1828), 8 B. & C. 598; 3 Man. & Ry. K.B. 17; 7 1.J.0.8.K.B. 
C 86; 108 E.R. 1164; 21 Digest 509, 850. 


Special Case stated by the Nottingham county court judge under the Bankruptey 
Act, 1914, s. 100 (3). 

The facts appear in the headnote. 

Section 40 (1) of the Bankruptcy Act, 1914, is as follows: 


D ‘“Where a creditor has issued execution against the goods or lands of a 
debtor, or has attached any debt due to him, he shall not be entitled to retain 
the benefit of the execution or attachment against the trustee in bankruptcy of 
the debtor, unless he has completed the execution or attachment before the 
date of the receiving order, and before notice of the presentation of any 
bankruptcy petition by or against the debtor, or of the commission of any 

E available act of bankruptcy by the debtor.”’ 


Roland Burrows for the Official Receiver, the trustee in bankruptcy, referred to 

Re Ford (1); Figg v. Moore Bros. (2); Re Pollock and Pendle (3); Re Jenkins (4); 
Re Godding (5); Re Fairley (6); and Re Evans (7). 

Frank Gahan for the respondents, Shell Mex Ltd., referred to Re Ford (1); 

0 Bower v. Hett (8); Crowder v. Lang (9); Bankrupt Law Consolidation Act, 1849 

(12 & 13 Vict., c. 106), s. 133; Bankruptcy Act, 1869 (82 & 33 Vict., c. 71); 
Bankruptcy Act, 1914, ss. 30 (3), 38, 40, 41, 44 (1). 


CLAUSON, J.—This is a Special Case stated by the county court judge of 
Nottingham on a question of law. The question is put in these terms: 





G “The question for the opinion of the court is, whether, having regard to the 

provisions of the Bankruptcy Act, 1914, a judgment creditor, who has caused 
an execution to be levied on the goods and chattels of a judgment debtor and 
has afterwards caused such execution to be withdrawn on terms that the 
judgment debt shall be paid by instalments with power, on a failure to pay 
such instalments, for the sheriff to re-enter and seize the judgment debtor's 
goods and chattels, is entitled, in the event of the judgment debtor being 
adjudicated bankrupt before the instalments have been fully paid, to retain or 
is bound to account and pay to the trustee in bankruptcy of such debtor: (a) 
the sums paid to him by the judgment debtor after the first levying of execution 
and while the sheriff was still in possession; (b) the sums paid to him by the 
judgment debtor after the first levying of execution, but while the sheriff was 
I out of possession.”’ 


The judgment creditors ‘put in the sheriff on a writ of fi. fa. on Sept. 18, 1928. 
Negotiations then took place between the judgment debtor and the judgment 
creditors with a view to arranging terms of payment of the debt by instalments, the 
result of which was that the judgment creditors authorised the sheriff’s officer to 
withdraw from possession on the following conditions being fully complied with, 
namely, that: 


‘“(a) the bankrupt should pay the costs of the sheriff in connection with the 
execution; (b) the bankrupt should pay forthwith the sum of £15 on account of 
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the judgment debt; (¢) the bankrupt should undertake to pay the heer: of rs 
judgment debt by instalments of £10 a month on the 21st day of eac mont . 
(d) the bankrupt should give an authority to the sheriff to re-enter into 
possession in the event of his failure to pay the instalments as they became 


due.”’ 
The bankrupt there mentioned is the judgment debtor. ; 


That arrangement having been made, the judgment debtor forthwith paid the 
costs of the execution and remitted to the judgment creditors the sum of £15; and 
the sheriff then withdrew from possession. At a time subsequent to such with- 
drawal, the judgment debtor paid to the judgment creditors some further sums, 
amounting together to £63. Those sums and the £15 previously paid, totalling | 
£78, were paid before the date at which the bankruptcy is to be deemed to have ¢ 


commenced. — 
The matter is governed by s. 40 of the Bankruptey Act, 1914, which is in these 


terms: 


‘‘Where a creditor has issued execution against the goods or lands of a debtor, 

or has attached any debt due to him, he shall not be entitled to retain the I 
benefit of the execution or attachment against the trustee in bankruptcy of the 
debtor, unless he has completed the execution or attachment before the date of 

the receiving order, and before notice of the presentation of any bankruptcy 
petition . . . or of the commission of any available act of bankruptcy by the 
HCL.) ani 


In the circumstances which I have stated it is plain—indeed, I do not think any- E 
body disputes it—that the execution was not completed before the date of the 
receiving order, because, as between the various parties, there was a right in the 
judgment creditors to go in again and take further steps under the execution. The 
question I have to determine is whether, if the judgment creditors retain the £15 
and the £63, they will, or will not, be retaining the benefit of the execution against 
the trustee in bankruptcy of the debtor. I 

A number of very difficult questions have arisen from time to time under this 
section, and a number of decisions have been given, as to which I am entitled to 
say—and I am only repeating the language used by Horrivae, J., in Re Godding 
(5)—it is not always easy effectively and completely to reconcile them. I have 
heard a most interesting argument by counsel for the official receiver, the trustee 
in bankruptey, and counsel for the respondents, and I have looked at many G 
authorities. It is not necessary for me to express, and I must not be taken, in 
any remarks I have made during the argument, to have expressed, any view on 
the many difficult points which emerge on studying those cases. 

I propose to decide this case simply on the words of the section in the light 
thrown on them by one case which is binding on me, that is Re Ford (1). I need 
not travel through that case, but, having regard to the decision of the two learned H 
judges, Wricnr and Cuannetn, JJ., sitting as a Divisional Court, it would, to my 
mind, be impossible for me, being bound by that decision, to hold giheraite than 
that, if the judgment creditors retained the £15 in the present case, they would be 
retaining some part at least of the benefit of the execution, because they obtained 
that £15 only as the price of their allowing the sheriff to go out of possession. 
Therefore, it seems to me, having regard to that case, I am bound to hold that the I 
judgment creditors are not entitled to retain the £15, 

As regards the £63, it may be said the point is not precisely covered by authority 
but I can only say that I should be whittling away the principle of the deciles in 
Re Ford (1) if I did not hold with regard to that sum also that as it was obteleel 
as the price of permitting the sheriff not to re-seizo the pols the judge 
creditors would, if they retained it, be retaining part of the benefit of the cxanael 

On these grounds, I hold that the judgment creditors are not entitled Pee retalie 


either of the sums of £15 and £63. Accordingly, I will answer the question put to 
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me by declaring that the judgment creditors are bound to account to the trustee in 
bankruptcy for the £15 and also for the £63. 


4 arrangement, the costs of both parties were ordered to be paid out of the 
estate. 


Solicitors: Solicitor for the Board of Trade; Waltons & Co. 
B [Reported by J. H. G. Bunuer, Esq., Barrister-at-Law.] 





Re COLETTA 


[Court or AppraL (Lord Hanworth, M.R., Lawrence and Slesser, L.JJ.), Novem- 
D ber 30, 1931] 


[Reported [1932] 1 K.B. 501; 101 L.J.K.B. 208; 146 L.T. 180; 
48 T.L.R. 113; 30 L.G.R. 109; 96 J.P. 16] 


Licensing—Permitted hours—Ezxtension—Intozicating liquor ancillary to refresh- 
ment—Certificate of justices— Withdrawal—Right of appeal to quarter 
sessions—Licensing (Consolidation) Act, 1910 (10 Edw. 7 and 1 Geo. 5, 

Hc. 24), 8. 29-—Licensing Act, 1921 (11 ¢ 12 Geo. 5, c. 42), 8. 8. 
On Sept. 28, 1921, the licensee of a hotel was granted by justices, under 
s. 3 (1) of the Licensing Act, 1921, and the Licensing Rules, 1921, r. 3, a 
certificate entitling him to an extension of the permitted hours at the hotel by 
adding one hour at the end of the permitted hours in the evening. At the 
licensing sessions in 1931 the justices renewed the licensee's justices’ licence, 
F but withdrew the certificate. 

Held: the certificate, when granted, did not become part of the justices’ 
licence so as to entitle the licensee to appeal to quarter sessions, under s. 29 (1) 
of the Licensing (Consolidation) Act, 1910, against the withdrawal as being a 
refusal to renew the licence; there was no appeal against the withdrawal given 
by any other enactment; and, therefore, quarter sessions had no jurisdiction 
to entertain an appeal. 


Notes. Section 29 (1) of the Licensing (Consolidation) Act, 1910, has been 
replaced by s. 35 (1) of the Licensing Act, 1953, and s. 3 of the Licensing Act, 
1921, by s. 104 of the Act of 1953. 

As to permitted hours and extensions, see 22 Hauspury’s Laws (8rd Edn.) 653 

FT et seq.; and as to appeals, see ibid. 606 et seq. For cases see 30 Dicest (Repl.) 64 
et seq. and 76 et seq. For Licensing Act, 1953, see 33 Hauspury’s Sratures (2nd 
Edn.) 142. 

Case referred to: ; : 

(1) A.-G. v. Sillem (1864), 10 H.L.Cas. 704; 10 Jur.N.S. 446; 33 L.J.(Ex.)N.8. 

209; 4 New. Rep. 29; 10 L.T.W.S. 434; 12 W.R. 641, H.L.; 15 Digest 

| (Repl.) 876, 8442. 

Appeal from an order of the Divisional Court quashing a decision of the County 
of London Quarter Sessions on appeal from the St. James's (Piccadilly) licensing 
justices. 

The facts are set out in the judgment of the Master of the Rolls. 

Sir Leslie Scott, K.C., Sir Patrick Hastings, K.C., and Walter Frampton for the 


appellant. as 
Roland Oliver, K.C., and G. D. Roberts for the Commissioner of Police. 
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LORD HANWORTH, M.R.—This appeal fails. It raises an interesting point 
in respect to matters dealt with by the Licensing Act, 1921. 

The licence in question, which is held by the appellant, Pasquali Coletta, the 
licensee, is an old licence in the sense that it is one which has been granted for 
many years to hotel premises in Leicester Square. As I gather, the licence was in 
existence before the present appellant became the transferred holder of it. It is a 
licence, therefore, which must be renewed unless the licensing justices, when it 
comes up at the licensing sessions in March for renewal, decide to refuse to renew 
it on the limited grounds which are permitted by the statute. The Act of 1921 
gave a further right or liberty under s. 3, whereby special provision was made as 
to the extension of permitted hours in the evening in certain premises. In order 
to take advantage of that section, it was necessary for the holder of the licence to 
get a certificate from the licensing justices that the premises conformed to the 
terms of s. 3 (2) of the Act of 1921. The certificate was granted on Sept. 28, 1921. 
The statute received the Royal Assent on Aug. 17, 1921, and it was provided, by 
what may be called a temporary provision, for this certificate to be considered and 
dealt with at the transfer sessions us apart from the general annual licensing meet- 
ing of justices. Those transfer sessions were held on Sept. 28, 1921, for the division 
of St. James in the county of London. On that date the licensing justices for that 
division certified that 


“they are satisfied that the licensed premises, the Queen’s Hotel, are struc- 
turally adapted and bona fide used for the purpose of habitually providing, for 
the accommodation of persons frequenting the premises, substantial refresh- 
ment to which the sale and supply of intoxicating liquor is ancillary.”’ 





That certificate having been granted, it became open to the holder of the licence 
to elect in accordance with s. 3 (1) which provides that there could be, if he so 
elected, an hour added on to the end of the permitted hours during which the sale 
of intoxicants could be permitted in the evening. That certificate continued, and 
the licence was renewed year by year. But, on Jan. 22, 1931, the sub-divisional 
inspector gave notice to the holder of the licence, Mr. Pasquali Coletta, that he 
intended to 


“object to your continuing to hold the certificate under s. 3 of the Licensing 
Act, 1921, and to ask that the same be withdrawn.”’ 


That notice was given in pursuance of the terms of the section and the regulations 
made thereunder. When the licensing sessions were held on March 4, that objec- 
tion was taken, with the result that, while the justices renewed the licence to sell 
intoxicating liquor, they withdrew the certificate. Upon that decision an appeal 
was taken by the licensee to quarter sessions, and quarter sessions, on April 24, 
restored the certificate and allowed the appeal. Upon that, application was made 
to the King’s Bench Division of the High Court of Justice for a certiorari in order 
to bring up that order of quarter sessions to be quashed on the ground that quarter 
sessions had no jurisdiction to hear the appeal. A rule nisi was obtained, and 
cause was shown on July 28, when the rule for a certiorari was made absolute, and 
it was ordered by the King’s Bench Division that a writ should issue to remove 
into the court that order of the court of quarter sessions of April 24, and it was 
further ordered that such order after return should be quashed. T’rom that decision 
of the King’s Bench Division this appeal is now taken to this court. | 
The question we have to decide, therefore, is whether or not there is an appeal 
on this matter of the certificate from the licensing justices to quarter sessions. It 
is conceded on all hands that an appeal is the creature of statute. It is pointed out 
that provision is made for appeal in certain cases. The licensing law is contained 
in the Licensing (Consolidation) Act, 1910. To that must be added the Licensing 
Act, 1921. By s. 22 of the 1921 Act it is provided that that Act is to be ootistrued 
as one with the Act of 1910, and the two Acts are to be read together. Hence on 
what may be called general matters, such as the question of appeal, one has to turn 


D 


F 


H 
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A back to the Act of 1910. By s. 29 it is said that the powers of appeal are given, 


D 


which will cover the point raised in the present appeal. Section 29 says this: 


“Any person who thinks himself aggrieved by the refusal of the licensing 
justices of any licensing district to grant a renewal transfer or special removal 
of a justices’ licence . . . may appeal against the refusal to the court of quarter 
sessions for the county in which the premises in respect of which the appeal is 
made are locally situated.”’ 


I think it is right to point out that, just as an appeal is a creature of statute, so 
the statutes are careful in certain cases to provide appeals in such cases. For 
illustration, s. 72 deals with the powers of justices to require structural alterations 
in licensed premises, and it provides that there shall be an appeal in such a case. 
It is quite true that that is, so to speak, a side issue to the grant of the licence, 
but it shows that the legislature has been careful in particular cases (whether on 
the main point of the grant of the licence or on subsidiary points) to deal specifically 
with cases where an appeal is to be given. Similarly, one may turn to s. 99, where 
there is an appeal in respect of decisions concerning offences not under the Licensing 
Acts: 


“Tf any person feels aggrieved by an order or conviction made by a court of 
summary jurisdiction under this Act, he may appeal therefrom to quarter 
sessions.”’ 


I call attention to those sections, because it is sometimes suggested, when one 
turns to an Act of Parliament, that it seems so unlikely that the legislature should 
have overlooked a particular procedure or failed to give a certain right, that an 
effort ought to be made to strain the words of the Act of Parliament as they stand, 
so as to embrace what the court may think would have been useful had it been 
incorporated. But, inasmuch as we have ss. 22, 72, and 99, I think the court has 
to be content that the legislature intended to grant an appeal in certain cases, but 
only in those cases which are covered by particular sections. The only section 
which it is said will cover this case, is s. 29, and the way in which it is said to 
cover this case is that this licensee feels himself aggrieved by the refusal of the 
licensing justices to grant a renewal of a justices’ licence. I have pointed out that 
they did not purport so to do. They granted a renewal of a licence that had been 
renewed time and again. What they did was to withdraw the certificate given 
under s. 3 (2) of the Act of 1921. 

It is said that the certificate added a good deal to the value of the justices’ 
licence. It enlarged the length of time during which there could be a sale of 
intoxicants. It enabled a whole hour to be added to what are the permitted hours. 
Hence this certificate ought to be treated as an integral part of the justices’ licence. 
After considering very carefully that argument we are unable to take that view. It 
must be remembered that, under the system which now prevails, the position is, 
under the Act of 1921, that there are certain permitted hours. There were certain 
alterations in the commencement and termination of those permitted hours, and it 
is possible, having regard to those permitted hours, that adjustments may be made 
suitable for the particular districts in which the question arises. Broadly speaking, 
certain permitted hours are allowed under s. 1, the exact incidence of those hours 
to the clock being capable of adjustment and alteration. Section 3 of the Act of 
1921 added something more: 


“The provisions of this Act as to permitted hours on weekdays shall as respects 
licensed premises or clubs to which this section applies, have effect, if the 
holder of the licence or the committee of the club so elects, as though one hour 
were added to the end of the permitted hours in the evening.”’ 


I think that the permitted hours there referred to must mean the permitted hours 
that are referred to in s. 1 of the same Act, and not the permitted hours as inter- 
preted by s. 20, where the permitted hours are simply the hours during which 


liquor may be sold or supplied. I think s. 3 (1) must be intended to refer to the 
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eight hours which are the permitted hours in that section, otherwise, as I have 
pointed out, there could be no restriction if that interpretation of s. 20 was applied 
in sub-s. (1) of s. 3. ; 

That election by the licensee is not to be operative until the licensee has a trading 
certificate under sub-s. (2). Subsection (2) reads as follows: 


‘This section applies to any licensed premises or clubs for and so long as the 
licensing justices are satisfied that they are structurally adapted and bona fide 
used or intended to be used for the purpose of habitually providing, for the 
accommodation of persons frequenting the premises, substantial refreshment, 
to which the sale and supply of intoxicating liquor is ancillary.”’ 


Let me pause upon those words. That is a certificate which has to be granted so 
long as the licensing justices are satisfied. There are no words which incorporate 
that certificate or that satisfaction so as to bring it under the ordinary justices’ 
licence. It is merely a preliminary which cannot necessarily involve the licensee 
in any duty. But once he is armed with that certificate he can elect to keep open 
as though one hour were added at the end of the permitted hours in the evening. 
I think under sub-s. 3 that election would hold good during the current licence of 
the year, but it still remains a privilege given to him upon his election, not granted 
to him as a part of the licence, not something in respect of which he has rights 
similar to his right to renewal of the licence at the hands of licensing justices, but 
a liberty which he can elect to exercise so long as he can show that the justices are 
satisfied with the structure of the premises and the bona fide user and intention to 
use those premises for the provision of substantial refreshment. I find it difficult 
to see in that section the incorporating of a right vested in the licensee under his 
justices’ licence or to see that the limitation of the right of justices in failing to 
renew a licence are to apply to a certificate and the liberties which may be exercised 
by the licensee after his election upon it. In my view, this special provision as to 
the extension of the permitted hours lies outside all the matter of the renewal of 
the licence. It is ancillary to the licence. It is something which the licensee may 
exercise, but is not bound to continue to exercise. 

On these grounds it appears to me that it is quite impossible to hold that the 
section which grants an appeal in respect of a refusal to renew a justices’ licence 
embraces a case which deals only with this subsequent and ancillary right of the 
holder of that licence upon his election to do something which he can do for an 
extra hour so long as, and only so long as, the justices are satisfied under sub-s. (2). 
It appears to me that there is no appeal granted in such a case to a licensee, and, 


therefore, the order of the Divisional Court was right, and must be affirmed, with 
costs. 


LAWRENCE, L.J.—I agree. Section 3 of the Act of 1921 confers certain 
privileges on the holder of a justices’ licence, if that holder complies with certain 
conditions under sub-s. (2) of the Act, by which the justices are to be satisfied that 
the premises are structurally and otherwise adapted as mentioned in that section. 
The rules lay down that the satisfaction of the justices is to be evidenced by a 
certificate, and the point made by the appellant in this case is that that certificate, 
when granted, forms part of the justices’ licence. In my judgment, that contention 
is not well founded. It is admitted that on the application, in the first instance, 
for a certificate under sub-s. (2), there would be no appeal from the refusal to grant 
such a certificate. But it is said that, when once the certificate has been granted, 
there is a vested right in having it renewed, and as the certificate is part of the 
justices’ licence, the refusal to grant a certificate amounts to a refusal to grant a 
renewal of the justices’ licence. It seems to me that that argument is tallanious. 
The justices’ licence is a condition precedent to the granting of the privileges under 
s. 3, unless and until the holder of such a justices’ licence cannot avail himself of 
the privileges granted to him under s. 8, showing, to my mind, that the privileges 
under s. 83 do not in any sense form an integral part of the licence itself. I put 
this to counsel during the argument. Supposing a renewal of the licence were dealt 
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with by the justices at their annual meeting first, and granted, and then the matter 
of the satisfaction of the justices under sub-s. (2) of s. 3 were considered by them, 
and they were not satisfied, could the licensee by any possibility say that the justices 
had refused to renew the licence? In my judgment, he could not. I think it 
would be altogether misconstruing s. 29 of the Act of 1910 to read into it that a 
refusal to grant a certificate under s. 3 of the 1921 Act amounted to a refusal to 
grant a renewal of the justices’ licence. Under s. 16 the renewal of a justices’ 
licence means the granting of a justices’ licence 


ee 


at a general annual licensing meeting by way of renewal of a similar licence 
which is in force in respect of the premises at the date of the application.”’ 


In the present case, such a licence has in fact been granted. For these reasons, in 
addition to those mentioned by my Lord, and by the learned judges in the court 
below, I agree that this appeal fails. 


SLESSER, L.J.—I agree that this appeal fails. The licensing justices refused 
to certify under sub-s. (3) of s. 2 of the Licensing Act, 1921, that the premises in 
question were so structurally adapted and bona fide used as to entitle the licensee 
to the benefits of an extension of the permitted hours given by s. 3 of that Act. 
An appeal was made from the refusal of the licensing justices to allow that certificate 
to the court of quarter sessions, who entertained the appeal. It was then said, on 
application for a certiorari to the King’s Bench Division, that the court of quarter 
sessions had no jurisdiction to hear the appeal. It is clear, as Lorp Wesrnury 
said in A.-G. v. Sillem (1), that the creation of a right of appeal is an act which 
requires distinct legislative authority. Counsel for the licensee says that the 
legislative authority in the present case is to be found in s. 29 of the Licensing 
(Consolidation) Act, 1910, which provides that any person who thinks himself 
aggrieved by the refusal of the licensing justices of any licensing district to grant 
a renewal of a justices’ licence may appeal to quarter sessions. Therefore, it 
becomes necessary, in order to support the right of appeal, to say that what was 
here done by the licensing justices was the refusal of a renewal of a justices’ licence. 

By s. 1 of the Licensing (Consolidation) Act, 1910, it is provided that : 





‘“An excise licence under which intoxicating liquor may be sold by retail shall 
not be granted except to a person who holds a justices’ licence granted in 
accordance with this Act.’’ 


There are many other sections in the Act dealing with the conditions under which 
justices’ licenses may be granted, and the effect of their being granted. Up to the 
time of the passing of the Act of 1921, the problem which we have here to consider 
could hardly have arisen, because by s. 16 of the Act of 1910 it is stated : 


“The renewal of a justices’ licence means the grant of a justices’ licence at a 
general annual licensing meeting by way of renewal of a similar licence.” 


Leaving aside for the moment the Act of 1921, it is clear, to my mind, that there 
was on the last application to the justices a licence granted similar to that which 
the appellant here had enjoyed in the past, so that so far from the justices refusing 
the renewal of a licence, they in fact granted the renewal of a licence. But it is 
said that under the Act of 1921 a different position had arisen. It is quite true 
under s. 3 (2) of that Act the justices had given a certificate that the premises were 
structurally adapted and bona fide used or intended to be used for the purpose of 
habitually providing refreshment, and so on, and that they now refused to continue 
it. It is said that the grant of the certificate was something, as I understand it, 
inherent in the licence, and that any future licence which had not attached to it 
that beneficial certificate was a licence the renewal of which has been refused. 

On that I would observe this. Subsection (2) of s. 3 does not in itself confer 
any specific right to sell liquor for specified hours at all. All it does is this. The 
whole of s. 8 only applies to licensed premises or clubs which satisfy the conditions 
of sub-s. (2). The effect of granting the certificate or the satisfaction of the justices 
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__it matters not which—under sub-s. (2) is to bring the licensed premises—not the 
licensee, but the licensed premises—or clubs within the ambit of the section, and 
thereby confer upon the holder of the licence the right, if he elects, or the com- 
mittee of the club, as the case may be, if they elect, to keep the premises open for 
an hour as if an hour were added at the end of the permitted hours in the evening. 
In my view, that permission, which is dependent upon the matter coming within 
the section, is something quite other than the licence itself. Although the Acts of J 
1921 and 1910 are to be read as one, the Act of 1910 is concerned with the granting 
of justices’ licences, and the Act of 1921 is primarily concerned with the limitation 
of hours, which is a different subject-matter, and the permitted hours are varied 
and increased if the person can bring himself within s. 3. That is not to say that 
the certificate is a part of the licence, nor is the refusal to grant a certificate under 
sub-s. (2) such an act as would justify one in holding that there had been a refusal 4 
of a similar licence within the section of the earlier Act, which gives the right of 
appeal. 

There is one other matter which leads me to think that this appeal ought not to 
be allowed. In the latter part of sub-s. (8) of s. 3 it is contemplated that the 
permission which is given in the first subsection to keep the premises or clubs open 
for an hour longer than the permitted hours, may be brought to an end by the J 
holder of the licence or the secretary of the club giving not less than fourteen days’ 
notice in writing 

‘before the expiration of any licensing year to the superintendent of the police 

[not to the licensing justices] that he intends to cease to avail himself of the 

provisions of this section, in which case the said provisions shall cease to apply 

at the end of that year.”’ 


So that if it be true that the permission to keep open the extra hour is part of the 
licence, it would appear that it may be deleted from the licence not by application 
to the justices, but by an executive act of the police. That strengthens the view 
that this is ancillary and additional to the licence—merely giving extra powers to 
remain open. If that be so, I think that the section which gives the right of appeal i 
is not appropriate to affect the subject-matter of this appeal. As counsel for the 
Commissioner of Police has pointed out, there are many matters in which the 
licensing justices may act on which there is no right of appeal. This, I think, is 
one of them, and for want of there being any power to bring this appeal, I think 
the quarter sessions acted without jurisdiction, and that the Divisional Court were 
right in holding that the rule should be made absolute. re 


Appeal dismissed. 
Solicitors : Finnis, Downey, Linnell & Chessher; Wontner & Sons. 


[Reported by G. P. Lancworrny, Esg., Barrister-at-Law. | 
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B [Reported [1931] A.C. 726; 100 L.J.K.B. 673; 145 L.T. 490; 
47 T.L.R. 542; 75 Sol. Jo. 554; 86 Com. Cas. 318; 
18 Asp.M.L.C. 243] 


Shipping—General average—Defence to claim—Need to prove actionable wrong 

by shipowner—Unseaworthy condition of ship—Merchant Shipping Act, 1894 

(57 € 58 Vict., c. 60), s. 502. 

By s. 502 of the Merchant Shipping Act, 1894: ‘‘The owner of a British sea- 
going ship, or any share therein, shall not be liable to make good to any extent 
whatever any loss or damage happening without his actual fault or privity in 
the following cases, namely: Where any goods, merchandise, or other things 
whatsoever taken in or put on board his ship are lost or damaged by reason of 

fire on board the ship.’’ The steamship C. was chartered to load a cargo of 

D rain in the River Plate and carry it to certain British ontinental ports as 
grain in the River Plate a y it to certa ritish or continental ports as 

ordered. The charterparty was in the Chamber of Shipping River Plate 

Charterparty, 1914 (Homeward), form, cl. 29 providing as follows: ‘‘the 

steamer shall not be liable for loss or damage occasioned by . . . perils of the 

sea... fire, from any cause or wheresoever occurring . . . or any latent defect 
in hull machinery or appurtenances . . . even when occasioned by neglect de- 
fault or error of judgment of . . . the servants of the shipowners (not resulting 
however in any case from want of due diligence by the owners of the 
steamer . . .)’’ Having loaded, the ship started for her destination. It was 
then found that some of the bunker coal had caught fire and the ship was 
compelled to put into Montevideo as a port of refuge to have her fire ex- 
tinguished. Part of the cargo was damaged and part was lost, and port of 

F refuge expenditure was incurred. The shipowners sued the cargo-owners for 
contribution to general average expenditure, to which the cargo-owners pleaded 
that, as the expenditure was occasioned by the fault of the shipowners in send- 
ing an unseaworthy ship to sea, they were not entitled to contribution. It was 
common ground that the expenditure was of the class which gave rise to a 
claim for general average contribution, and it was found that, while the fire 

G was due to the unseaworthiness of the ship, the loss occurred without the 
‘“‘actual fault or privity’’ of the shipowners. The cargo-owners counter- 
claimed the value of the maize. 

Held: (i) the shipowners were not deprived of the protection afforded by 
s. 502 by reason of the fact that the fire was due to the unseaworthy condition 
of the ship. 

H Ingram and Royle, Ltd. v. Services Maritimes du Tréport, Ltd. (1), [1914] 1 
K.B. 541, applied. Virginia Carolina Chemical Co. v. Norfolk and North 
American Steam Shipping Co., Ltd. (2), [1912] 1 K.B. 229, distinguished. 

(ii) in the absence of proof of an actionable wrong on their part, the ship- 
owners, in view of the provisions of s. 502, were entitled to recover from the 
cargo-owners the contribution claimed. 

I Schloss v. Heriot (3) (1863), 14 C.B.N.S. 59, and Strang, Steel & Co. v. A. 
Scott & Co. (4) (1889), 14 App. Cas. 201, applied. 


ie 


Notes. Referred to: Hain Steamship Co. v. Tate and Lyle, Ltd., [1986] 2 All 
E.R. 597. 

As to provisions relieving a shipowner, see 80 Hauspury’s Laws (2nd Edn.) 
315 et seq.; and as to general average, see ibid. 592 et seq. For cases see 41 
Dicest 407 et seq.; 592 et seq. For Merchant Shipping Act, 1894, see 23 
Haxspury’s Statutes (2nd Edn.) 395. 
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Appeal from an order of the Court of Appeal (Scrurron, Greer and Stesser, 
Ladd: Gi 
The facts, which are sufficiently summarised in the headnote, appear fully from 

their Lordships’ judgments. 

The Court of Appeal held (Scrurron, L.J. dissenting) that having regard to 
Virginia Carolina Chemical Co. v. Norfolk and North American Steam Shipping 
Co., Ltd. (2) it must be assumed that damage by fire caused by unseaworthiness 
was within the protection of s. 502 of the Merchant Shipping Act, 1894, if the HI 
shipowners established that such unseaworthiness was without their fault or privity, 
and there was nothing in the facts of this case which deprived the shipowners of 
the right to contribution claimed in the action. It was not suggested that the 
section relieved the shipowners from their liability to contribute, but only that it 
put them in such a position that they could not be deprived of their right to a 
contribution from the cargo-owners on the ground that the expenses were incurred J 
merely on their own behalf and not on behalf of the cargo-owners. Nor was it 
contended that the shipowners were freed from making their own contributions to 
the general average, but only that there was nothing in the facts that deprived 
them of the right to say that as between them and the cargo-owners the cargo- 
owners must contribute to the general average expenditure which was incurred pal 
behalf of all the interests concerned. Held also by the court, as regards the 
counter-claim for the loss of the cargo, that the shipowners were protected by the 
exceptions in the charterparty of ‘‘fire’’ and “latent defects in appurtenances," 
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and that as the damage by fire had occurred without their actual fault or privity 
they were protected by s. 502 from liability. The cargo-owners appealed 


Sir Thomas Inskip, K.C., Sir Robert Aske and F. Martin Vaughan for the 
appellants. 


W. N. Raeburn, K.C., and R. I. Simey for the respondents. 
The House took time for consideration. 


June 26. The following opinions were read. 


LORD DUNEDIN.—The respondents are the owners of the steamship Campus, 
and the appellants are the owners of a cargo of maize and grain shipped on board 
the Campus on a return voyage from the River Plate to the United Kingdom, 
Shortly after starting on the homeward voyage fire broke out in the ship’s bunkers, 
which heated and destroyed a part of the maize and threatened to spread and 
destroy more cargo and endanger the ship. The captain accordingly put into the 
port of Montevideo, threw part of the maize overboard, and put more of it into 
lighters, some of which, from its condition, had to be destroyed. In doing this, 
general average expenses were incurred. 

The present action was raised at the instance of the ship against the cargo-owners 
for a contribution to the general expenses so incurred. The cargo-owners denied 
liability, and counter-claimed for the value of the maize destroyed. This they did 
upon the ground that the fire was due to bad bunker coal, or, in other words, the 
unseaworthiness of the ship. The case was heard before Wricut, J., who held 
that the ship was unseaworthy. He held that the claim by the ship for general 
average contribution was not good, and that the counter-claim for damage to the 
cargo failed on account of the provisions of s. 502 of the Merchant Shipping Act, 
1894. That section, so far as the material part is concerned, is as follows: 


“The owner of a British sea-going ship, or any share therein, shall not be liable 
to make good to any extent whatever any loss or damage happening without 
his actual fault or privity in the following cases, namely: (i) Where any goods, 
merchandise, or other things whatsoever taken in or put on board his ship are 
lost or damaged by reason of fire on board the ship. . .”’ 


Wricut, J., held that the loss happened without the actual fault or privity of the 
owners and that the destroyed maize was lost by reason of fire on the ship. An 
appeal being taken to the Court of Appeal, that court unanimously upheld 
Wricut, J.’s judgment as to the counter-claim, but differed as to the claim for 
general average. Scrurron, L.J., agreed with Wricat, J., but Greer and 
Suesser, L.JJ., held that the claim for general average succeeded. Appeal is now 
being taken to this House by the cargo-owners. 

There are thus two questions distinct in themselves, and it is expedient to 
consider them separately. First, as to the claim of the cargo-owners for the 
destruction by fire, the fire being caused by a condition of things which amounted 
to unseaworthiness. Now, as to authoritative decision on this point, so far as the 
courts below were concerned, there can be no doubt. Where there was an excep- 
tion in the bill of lading of fire on board, it had been held that that did not protect 
the ship when the fire was due to unseaworthiness. But whether the statutory 
exception against fire was elided by proving that the fire was due to unseaworthiness 
eame up for decision in Virginia Carolina Chemical Co. v. Norfolk and North 
American Steam Shipping Co., Ltd. (2), where Bray, J., held that it was not, and 
his judgment was affirmed unanimously by the Court of Appeal in Ingram and 
Royle, Ltd. v. Services Maritimes du Tréport, Ltd. (1). These cases, though 
binding on the Court of Appeal, are not binding on your Lordships, and if you 
thought that they clearly were wrong it would be your duty to hold that they were 
wrongly decided. These cases were not only the unanimous decision of learned 
judges; however, they have ruled the conduct of shipping for seventeen years, and 
it would obviously be against your Lordships’ custom to disturb such a practice 
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unless, as I say, you thought they were clearly wrong. I cannot oe such 
thine, As far as my own opinion is concerned, I think they were rightly decided. 

a bt the point was very arguable. - 
oe sails put by Kennepy, L.J., in the Virginia Case (2). But what 
turned the scale was that, to come to the result opposite to that of the decision 
would be, as Vauauan Winuiams, L.J., put it ({1912] 1 K.B. at p. 238) : ‘to change 
the words of the section from ‘a British sea-going ship’ into ‘a British Sea-going 
seaworthy ship.’ ’’ The judges in the Virginia Case (2), while thus pronouncing 
on the interpretation of s. 502, held that in that case s, 502 was impliedly excluded 
by the terms of the bill of lading, and the appellant has put forward the same 
argument in this case. The same argument was urged in Ingram and foyle, Ltd. 
v. Services’ Maritimes du Tréport, Ltd. (1), but was unsuccessful, it being pointed 
out that the reason of the exclusion in the Virginia Case (2) was based on the fact, 
not that the bill of lading mentioned fire as one of the exceptions, but that it went 
on in the concluding part to deal exhaustively with the question of seaworthiness, 
while in Ingram and Royle’s Case (1) there was no such concluding part. The 
same answer must be made in this case. In other words, the bill of lading 
equiparates with the bill of lading in Ingram and Royle’s Case (1) and not with the 
bill of lading in the Virginia Case (2). I am, therefore, for these reasons, of opinion 
that the decision of the courts below on the first point, that is to say, the counter- 
claim for damage to the maize, was right. 

The second question, whether the ship could demand a general average contribution 
in the circumstances of the case, is not dealt with by direct authority. But there is a 
body of decided authority on several propositions, and the question is how that general 
authority is to be applied to this case. That the expenditure here was of the class 
which gives rise to a claim for general average contribution is not denied. It was 
incurred in order to save the ship and cargo from the further peril by fire. “But 
then,’’ say the appellants to the respondents, ‘‘the fire was caused by unseaworthi- 
ness due to your fault, and therefore, on the authority of Schloss v. Heriot (3), an 
authority upheld by Strang, Steel € Co. v. A. Scott & Co. (4), you cannot recover 
because it was your own fault which necessitated the average expenditure.’’ To 
which the respondents retort: ‘‘It was settled by The Carron Park (5) and again by 
Milburn & Co. v. Jamaica Fruit Importing and Trading Co. of London (6) that where 
there was an exception in the bill of lading against fault as causing fire the rule 
has no application, and the statutory exception against fire in s. 502 must have the 
same effect.’’ These counter-propositions, so far as based on the cases quoted, 
are all correct, so that the crucial question is whether the statutory exception of 
liability introduced by s. 502 has the same effect as had the exception in the bill of 
lading in The Carron Park (5) and Milburn & Co. v. Jamaica Fruit Importing and 
Trading Co. of London (6). It is also possible to contend, and the appellants’ 
counsel did SO contend, that the two cases of The Carron Park (5) and Milburn & 
Co. v. Jamaica Fruit Importing and Trading Co. of London (6), which are not 
aes on your Lordships, though they were on the courts below, were wrongly 

It is, I think, best first to consider the ground on which the answer to a demand 
for contribution is made when the circumstances which give rise to the necessity 
for general average expenditure are due to the fault of the person claiming the 
contribution. The most authoritative statement is to be found in the opinion of 
Lorp Watson in Strang, Steel & Co. v. A. Scott & Co. (4). In that ease, that 
which caused the necessity of sacrificing something for the ; 
was negligent navigation by the master. The 
cargo. The litigation arose in a somewh 


signees of cargo that they would 
y made a deposit of 5 per cent. on 





The arguments pro and con are most — 
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of the case may be disregarded. In their pleadings the plaintiffs added a plea that 
they Were not liable to contribute to general average on account of the ship or 
cargo (i.e., sacrificed cargo) because the jettison was rendered necessary by the 
negligence of the master. The recorder at Rangoon, before whom the case was 
defended, gave effect to this plea and ordered the return of the money. This could 
only be right if in the circumstances there could not arise any general average 
claim. Lorp Warson, in delivering judgment, which reversed the decision of the 
recorder, said (14 App. Cas. at p. 605) : 
“In the course of the argument upon this appeal, three separate points were 
raised and fully discussed: The appellants argued (i) that innocent owners of 
cargo sacrificed for the common good are not disabled from recovering a general 
contribution by the circumstance that the necessity for the sacrifice was 
brought about by the shipmaster’s fault; (ii) that in respect the bills of lading 
for the cargo of the Abington specially excepted ‘any act, neglect, or default 
whatsoever of pilots, master, or crew in the management or navigation of the 
ship,’ the owners of cargo saved are not, so far as concerns any question of 
contribution, in a position to plead the fault of the master,” . 
and then the question of tender, which may be disregarded. Lorn Warson then 
went on to discuss the origin of the doctrine of general average based on the 
Rhodian law, and his opinion may be summed up in the words of the headnote 
(14 App. Cas. 601): 


“The rules of maritime law relating to the rights and remedies resulting from 
a proper case of jettison are: (i) Nach owner of jettisoned goods becomes the 
creditor of ship and cargo saved. (ii) He has a direct claim against each of 
the owners of ship and cargo for a pro rata contribution towards his indemnity, 
which he can recover (a) by direct action; (b) by enforcing through the ship- 
master, who is his agent for that purpose, a lien on each parcel of goods sold 
to answer its proportionate liability.’’ . 

Then Lorp Watson went on to discuss the exceptions to the law of general 

contribution, and he expressed himself thus (14 App. Cas. at p. 608): 


‘‘When a person who would otherwise have been entitled to claim contribution 
has, by his own fault, occasioned the peril which immediately gave rise to the 
claim, it would be manifestly unjust to permit him to recover from those whose 
goods are saved, although they may be said, in a certain sense, to have 
benefited by the sacrifice of his property. In any question with them he is a 
wrongdoer, and, as such, under an obligation to use every means within his 
power to ward off or repair the natural consequences of his wrongful act. He 
cannot be permitted to claim either recompense for services rendered, or in- 
demnity for losses sustained by him, in the endeavour to rescue property which 
was imperilled by his own tortious act, and which it was his duty to save.”’ 
After approving of Schloss v. Heriot (3), he sums up thus (14 App. Cas. at p. 609): 
“The fault of the master being matter of admission, it seems clear, upon 
authority, that no contribution can be recovered by the owners of the Abington, 
unless the conditions ordinarily existing between parties standing in that re- 
lation have been varied by special contract between them and their shippers.” 
It will be observed that contention (ii), as above, was exactly the contention in 
The Carron Park Case (5). That contention (ii) Lorp Warson refused to decide 
because it was not proved that the bills of lading did all contain the exception, but 
I think it is clear that he inserted the rider: 
‘“‘unless the conditions ordinarily existing between parties standing in that re- 
lation have been varied by special contract between them,”’ 
because he foresaw that the same case as subsequently arose in The Carron Park (0) 
might emerge. He refused, as I have already said, to decide it, but he pointedly 
said that the case would be open when the question of the average adjustment 
came to the front. 
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That brings me to the case of The Carron Park (5) itself, as heii 7 A 
Milburn & Co. v. Jamaica Fruit Importing and Trading Co. of ag ). 
should say that I think that Lorp Watson's opinion in Strang, Steel ye Me 
Scott & Go. (4) gives one an indication that he would = rite aaa - 7 
judgment in The Carron Park (5), and that for two reasons. is the ; et e 
was examining the whole law, and if he had thought that the second point was 
irrelevant as stated, I think he would have said so, instead of saying that he would B 
not decide because he was not sure of the facts. In the second place, in his general 
discussion he had clearly put the exception as being based on the tortious act of 
the shipowner and his agent, the captain, and it was that conception of tortious 
act which postulates an actionable wrong that was the prevailing argument in The 
Carron Park (5) and Milburn & Co. v. Jamaica Fruit Importing and Trading Co. of 
London (6). And here, again, we are faced with the question of interfering with yy 
judgments which have held the field for a long time, and on which shipping practice 
has been based, for The Carron Park (5) was decided in 1890 and Milburn & Co. v. 
Jamaica Fruit Importing and Trading Co. of London (6) in 1900, and now we are 
in 1931. I am, therefore, of opinion that it would be wrong for your Lordships to 
hold that The Carron Park (5) and Milburn & Co. v. Jamaica Fruit Importing and 
Trading Co. of London (6) were wrougly decided. D 

Now arises the last and most difficult question. The Carron Park (5) and 
Milburn & Co. v. Jamaica Fruit Importing and Trading Co. of London (6) were 
both cases where the cause of the danger which led to the position of general 
average was the negligence of the captain. Though unseaworthiness was pleaded 
in The Carron Park (5), the President found against that plea and put the negligence 
as a negligence during the voyage. Milburn & Co. v. Jamaica Fruit Importing and ] 
Trading Co. of London (6) was a case of collision by negligence, and there is no 
doubt that, had the trouble arisen from unseaworthiness, the decisions would have 
been, apart from a possible argument on the statute of 1894, the other way, for a- 
mere exception against fault in the bill of lading does not cover unseaworthiness— 
Steel v. State Line Steamship Co. (7). 

Does, then, s. 502, decided as it has been to include unseaworthiness, bring F} 
about a position the same as that of The Carron Park (5)? This is what has caused 
the difference of judicial opinion in the courts below, and I do not hesitate to say 
that the first inclination of my mind was to agree with Scrurron, L.J., and 
Wricurt, J., but in the end I have come to the opposite conclusion. The argument 
for their opinion is, I will not say based on, but greatly fortified by, the dictum of 
Lorp Hauspury in Greenshields, Cowie & Co. v. Stephens & Sons (8) where, dealing @! 
with this very section, he said ([{1908] A.C. at p- 436): ‘‘The statute is not dealing 
with average at all.’’ Moreover, at first sight, it is startling that a section which 
was framed as one to limit liability, i.e., so to speak, is of a negative complexion, 
may be used to give a right which does not otherwise exist, i.e., so to speak, is of 
positive complexion. The argument which prevailed in the end with me was 
oe : eae er to the exception of the right to claim general average which was H} 

good in The Carron Park (5) and Milburn & Co. v. Jamaica Fruit Importing 
pate eit ag eat: (6), which I have already held were rightly decided, 
shipper had een pean x crip ihe sbtpowiien a7 ama arabes bier: a 
cause of the trouble, ther "3 oie vies eas 502 says that, if fire is the | 
however much he ms ak & mys ay = hee ee by the shipownas 
ae y © cause the re; and by decision (which here, again, I J 
lave already approved) this is explained to 
seaworthiness. Therefore in this case there j 
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no actual wrong committed by the owner of the ship, and the principle of The 
Carron Park (5) and Milburn & Co. v. Jamaica Fruit Importing and Trading Co. of 
London (6) applies. I ought, perhaps, to add that as the expression in s. 502 is 
“shall not make good any loss,’’ the appellants argued that there was still an 
actionable wrong, and that all the statute did was to say you shall not pay for it. 
I think that argument is the argument of a drowning man. An actionable wrone 
for which you can recover nothing is a contradiction in terms. 7 

As to the dictum of Lorp Hatssury. It was a case where coal caught fire by 
spontaneous combustion, and it was argued that the owner of the rest of the coal 
which had not been damaged by water poured on it could not claim a general 
average contribution because the whole trouble had come from what was termed 
the inherent vice of the coal. But Lorp Hanspury disposed of that by pointing 
out that ‘inherent vice’’ was really a faulty expression. Had the fire been traced 
to an actual fault on the part of the owner of the coal it would have been otherwise, 
on the principle of Schloss v. Heriot (3), but there was no fault on the part of the 
owner of the coal. He knew nothing wrong about it, and the shipowner approved 
without demur, to the shipping of that particular coal. Then an additional argu- 
ment upon s. 502 was brought in. It was said that, as s. 502 says the shipowner 
is not to be liable to pay for any loss by fire, he cannot be called on to contribute 
to general average for the benefit of the coal-owner, to which the obvious answer 
was that a general average contribution does not rest on any idea of loss on the 
part of the person called to make it, or, in other’ words, a section which absolves 
you from loss does not absolve you from something which is not loss at all, and 
Lorp Haussury added the observation in question. It was quite true, as he said, 
that the section was not dealing with general average, but none the less the result 
of the section may have an effect on general average. I, therefore, think that the 
argument I have set forth is not displaced by Lorp Hatspury’s remark. I move 
that the appeal be dismissed with costs. 


LORD WARRINGTON.—The respondents in the present appeal are the owners 
of the steamship Campus and were plaintiffs in the action in which the appeal 
arises. The appellants are the owners of cargo shipped on the Campus and were 
defendants in the action. The claim of the respondents was for a contribution to 
certain expenses, now admitted to be general average expenses, to which the 
appellants, as cargo-owners, would prim& facie be bound to contribute. They de- 
fended the action on the ground that the emergency giving rise to the expenditure 
was caused by the unseaworthiness of the ship and the shipowners were, therefore, 
in default, and, under the well-established principles of the law of general average, 
were debarred from claiming contribution from the owners of the cargo. These 
principles are stated in the judgment of the Judicial Committee prepared by Lorp 
Watson in Strang, Steel € Co. v. A. Scott & Co. (4) (14 App. Cas. at p. 607), and 
as so stated are not in dispute. To this defence it was replied by the respondents 
that under the provisions of s. 502 of the Merchant Shipping Act, 1894, they were 
under no liability to the appellants for loss or damage to their goods, and were, 
therefore, not in default, in spite of the fact that they had committed a breach of 
the contract of carriage in respect of the unseaworthiness of the ship. The question, 
therefore, in the action is whether the reply of the respondents is well founded. 
It was rejected by Wricut, J., who dismissed the action. In the Court of Appeal 
it was accepted by the majority, Grerr and Sresser, L.JJ.; Scrurron, L.J., 
dissenting. 

The material facts on this point are no longer in dispute, and I will only 
summarise the result. The trouble was fire on board arising from the character 
and condition of the coal carried in the bunkers, and the damage to cargo was 
occasioned by the near proximity of one of the holds, in which maize was stored, 
to a bunker, the coal in which took fire, and the insufficient protection of the hold 
against fire in the bunker. These circumstances were found by Writ, J., to 
constitute unseaworthiness causing the loss of and damage to cargo, and this finding 
is accepted. The material part of s. 502 is as follows: 
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“The owner of a British sea-going ship, or any share therein, shall not be 
liable to make good to any extent whatever any loss or damage happening 
without his actual fault or privity in the following cases, namely : (i) Where 
any goods, merchandise, or other things whatsoever taken in or put on board 
his ship are lost or damaged by reason of fire on board the ship. 


In the present case the loss of or damage to the appellants’ cargo happened by 
reason of fire on board the ship, and without any actual fault or privity on the part 
of the respondents, the shipowners. The shipowners were, therefore, completely 
freed from any liability to make good such loss or damage. It is not alleged that 
the breach of the ordinary implied warranty of seaworthiness gave rise to any other 
pecuniary claim. 

The first question to be decided is what, in the circumstances, is the true effect 
of the contract of carriage in the present case. In my opinion, inasmuch as there 
is nothing in the contract expressed in the bill of lading by reference to the charter- 
party to exclude the operation of s. 502, the provisions of that section become an 
addition to the terms expressed in such contract. I am further of opinion, on the 
authority of Ingram and Royle, Ltd. v. Services Maritimes du Tréport, Ltd. (1), 
that the terms of the section are operative, notwithstanding that the cause of the 
trouble was the unseaworthiness of the ship. It follows that in the present case 
no part of the loss of or damage to the cargo can be recovered from the shipowners, 
but the whole of it falls upon the cargo-owners themselves. On the other hand, of 
course, any damage to the ship falls to be borne by the shipowner. 

The next question is: How does the contract between the shipowner and the 
eargo-owner affect the right of the former to contribution by the latter to general 
average expenses? I agree with Greer, L.J., that the right to contribution arises 
whenever the expenditure is incurred or the sacrifice made in the interest of both the 
parties and not of one of them alone. In the present case, inasmuch as the whole 
of the loss of or damage to the cargo falls on the cargo-owner, the expenditure in 
question is incurred in the interest of both parties, and a due proportion thereof in 
the shape of contribution in general average would be recoverable by the shipowner. 
If the immunity of the shipowner were derived simply from a bill of lading ab- 
solving him from liability in the event which happened the case would be com- 
pletely covered by The Carron Park (5) and Milburn & Co. v. Jamaica Fruit 
Importing and Trading Co. of London (6). Can it make any difference that the 
immunity is found in the added term supplied by s. 502? TI can see no logical 
reason for so holding. The statutory provision is as much part of the contract as 
if the parties had written it out in the bill of lading itself. In my judgment, 
therefore, the decisions in the two cases above mentioned are applicable to the 
present case. I agree that they were rightly decided, but even if I were doubtful 
on this point I should not, for reasons expressed in the opinion of my noble and 
learned friend Lorp Duneptn, which I have had the advantage of reading, have 
been prepared now to overrule them. I am of opinion, therefore, that the order of 
the Court of Appeal, reversing the judgment of Wrraur, J., in the original action, 
should be affirmed. As to the counter-claim, I agree that the order appealed from 
should be affirmed. 

Tt remains only to say a few words about the dictum of Lorp Hanspury in 
eee Cowie & Co. v. Stephens & Sons (8) ([{1908] A.C. at p. 486), that 
Ae bee not a questions of general average.’’ On the facts of that case 
Eee i eo ae to the claim of the cargo-owner to 
But though in a ae it i nt tons oe aromsae. ae dietaas only, 
average a when = = ie ee : sitar ee ee 
the octane of wnirlase and rae Cees, i eae i ee ar: 
tribution in general ues ed - oe ra te ee an 
suividinnete He pes : epend, as they do, upon the terms of the contract, the 

: § of necessity affect those rights and liabilities. On the 
whole I agree that the appeal should be dismissed with costs. 
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I have been asked to say that my noble and learned friend LORD MACMILLAN 
concurs in the judgments that have been delivered. 


LORD ATKIN.—The question in the present case arises on the claim of the 
respondents, the owners of the steamship Campus, against the appellants, the 
owners of a grain cargo shipped on board the Campus, for contribution in respect 
of a general average expenditure occasioned to avert a loss caused by fire on board. 
The appellants reply that the fire was caused by the respondents’ fault in that it 
was due to unseaworthiness of the ship. The respondents rejoin that the appellants 
cannot rely on any such fault by reason of the provisions of s. 502 of the Merchant 
Shipping Act, 1894. This raises an interesting issue in the law of general average, 
at one time the subject of controversy, but, as I venture to suggest to your Lord- 
ships, now settled by authority of the Court of Appeal and accepted by the shipping 
world for about a generation. It will only be necessary to deal shortly with the 
facts, as many of the issues that arose in the course of the proceedings have 
disappeared in the progress of the case to this House. 

The ship proceeded from Cardiff with a cargo of coal and sufficient bunkers to 
take her outwards to the Argentine and part of the way home. On her way out 
she was chartered by an Argentine company on the terms of the Centrocon charter- 
party to load a cargo of grain at Argentine ports and proceed to a continental or 
United Kingdom port. The exception clause of the charter provides: 





‘The steamer shall not be liable for loss or damage occasioned by . . . fire from 
any cause or wheresoever occurring . . . even when occasioned by the negli- 
gence, default or error of judgment of the master, mariners or other servants 
of the shipowners or persons for whom they may be responsible.”’ 


The charter also provides: ‘‘Average if any payable according to York-Antwerp 
Rules, 1924.’’ The ship duly loaded a cargo of maize under bills of lading of which 
the appellants are the holders, which merely incorporate the terms of the charter 
as to exceptions and expressly repeat the terms adopting the York-Antwerp Rules, 
1924. Having received a full cargo she started on her homeward voyage, but before 
she left the River Plate fire broke out in the bunkers and reached part of the cargo. 
The ship in consequence put in to Montevideo, discharged part of the damaged 
cargo, and incurred expenditure which, it is common ground, was general average 
expenditure. The question in dispute is whether the ship can recover a contribu- 
tion for it from the cargo. It has been found that the fire was due to un- 
seaworthiness without the fault or privity of the owners. The ship, therefore, 
cannot rely on the exceptions which are not so drawn as to include unseaworthiness. 
In these circumstances the cargo-owners apparently thought themselves in a 
position to counter-claim for damage to their cargo caused by fire, including the 
general average contribution, if any, to which they were liable. This claim was 
defeated by the provisions of s. 502 of the Merchant Shipping Act. It was con- 
tended by the cargo-owners that the protection given by the section was not 
extended to cases of fire occurring in an unseaworthy ship. I am satisfied that 
this contention fails. It has been decided to the contrary in the Court of Appeal; 
I see no reason why a condition so important, and, if included, so easily expressed, 
should be read into a clause which was obviously intended to give relief against 
possibly overwhelming claims to shipowners who were themselves not in actual 
fault. ' 

The case, therefore, before us has been confined to the shipowners claim for 
contribution. The answer of the cargo-owner is based on the finding that the fire 
was due to unseaworthiness. The shipowner, says the cargo-owner, cannot claim 
contribution where the peril threatening the whole adventure is due to his fault. 
The reply of the shipowner is that such a defence can only be made abene the 
alleged fault is an actionable wrong, and that it has been held that where the 
contract of carriage relieves the shipowner from responsibility for what otherwise 
would be an actionable wrong the rule no longer applies, and that in the present 


case the statute has the same effect as an express exception relieving the shipowner 
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from liability for unseaworthiness causing fire. The wr seta in ee A 
made a double rejoinder. In the first place, he attacks t : perme : = : ow 
the shipowner in general average to rely upon contractua aie oe e relieve 
himself of the consequences of fault; in the second place, he says that, Pa 
such decisions to stand, the statutory provisions have not the spa effect and 
cannot be used as having any influence at all on any question of genera average. 

It is now well established in our municipal law that a shipowner cannot claim aB 
contribution for a general average sacrifice or expenditure where the peril that 
oceasioned the sacrifice or expenditure was due to the fault of himself or his 
servants. But this proposition is of little practical value until a correct connotation 
is given to the word ‘‘fault.’’ The first appearance of the doctrine in a reported 
case so far as I am aware is to be found in Schloss v. Heriot (3). That was an 
action by a shipowner against cargo-owner for contribution in respect of a general G 
average loss. The defendant for a fourth plea averred that the ship le 
seaworthy at the commencement of the voyage, and that the average loss ‘‘was 
caused and occasioned and arose and happened from and in consequence of such 
unseaworthiness.’’ The case was decided on demurrer, counsel for the defendant 
arguing that the plea was good inasmuch as it showed that the loss was occasioned 
‘by the actionable negligence and misconduct of the plaintiff himself. Erxe, C.J., — 
in giving judgment, said (14 C.B.N.S. at p. 641): 


“The fourth plea, I think, is a good one. It shows that the plaintiff was him- 

self the cause of the loss—that his actionable negligence and misconduct 
produced the very damage for which he seeks to recover contribution from the 
defendants. Further, I am of opinion that, if necessary, the plea is sustain- 

able on the ground that the defendants would be entitled in a cross-action to 
recover back the whole sum claimed by the plaintiff in this action.”’ 


Wiutes, J., and Keatine, J., concurred. It is plain that the decision in that case 
proceeded on the footing that the fault relied on was actionable: the first head of 
the judgment is that the plaintiff himself caused the loss by his actionable 
negligence and misconduct; the second head is circuity of action which necessarily F 
involved actionable fault. 
In Prehn v. Bailey, The Ettrick (9), the owner of a ship which had been sunk by 
a collision for which the ship was to blame had raised the ship, and having limited 
his liability in accordance with the statute claimed a contribution from the cargo- 
owner for either salvage or general average. The Court of Appeal refused contribu- 
tion, Brerr, L.J., saying if the general average contribution arose by reason of a G 
default of this he cannot claim anything. Corron, L.J., said that it would be 
against equity to say that a person who himself has done the wrongful act which 
caused the expenditure shall claim from anyone else. I think it plain that Brerr, 
L.J., in speaking of ‘‘default,’’ and Corton, L.J., in speaking of ‘‘wrongful act,” 
had in mind the class of act which was the subject of their discussion, namely, an 
actionable wrong, in that case negligence causing collision, Similarly in Strang, H 
Steel € Co. v. A. Scott & Co. (4) (14 App. Cas. at p. 608), Lorp Watson, in stating 
the principle that where a person has by his own fault occasioned the peril it would 
be unjust to permit him to recover from the cargo-owners, proceeds to say that in 
any question with them he is a ‘“wrongdoer’’ and must seek to mitigate the 
consequences of his ‘wrongful act."” He then refora to the property imperilled 
‘by his own tortious act’’ and cites Schloss v. Heriot (3) as the leading English 
authority. The English law on this matter is to be found in these authorities ; and ‘ 
‘Ao - any principle other than that the fault which deprives the 
' s right to contribution must be fault which is an actionable fault 
against the person from whom contribution is claimed, A statutory Lied tion of 
liability of course does not defeat the principle: it leaves 41 fault acti naka 
was decided in The Ettrick (9). I ib dlifficult-t0, ooneahee ct amma 
theese (9). myself find it difficult to conceive of a fault in 
this relation which, though not actionable, is yet in some manner so blameworthy 
as to deprive the party of his right to contribution. It is further tip be noted that 
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the principle does not prevent an act which otherwise complies with the conditions 
from being a general average act. Tor such a purpose one does not look at the 
cause of the peril, but the quality of the acts done to avert it. In other words, a 
cargo-owner who has suffered a general average sacrifice may claim contribution 
from his fellow cargo-owners though the peril be incurred by the negligence of the 
ship. If any authority be required for this it is to be found in Strang, Steel & Co. 
v. A. Scott & Co. (4). The question, therefore, always is one of the immediate 
relations between the claimant for contribution and the contributory interests. 

I have dwelt upon the necessity for the fault to be actionable to illustrate the 
cases relied on by the shipowner which seem to me to decide that, where the act 
causing the peril is by convention of the parties not actionable, the claimant who 
has committed the act is not precluded from obtaining contribution. The first of 
these is The Carron Park (5), decided by Sm James Hannen in 1890. There a 
cargo of sugar was loaded on the defendant’s ship on the terms of a charterparty 
which contained an exception clause, 

“neglect or default whatsoever of the pilot master crew or other servants of 

the shipowner always excepted.’’ 

The cargo was damaged by water through a valve being negligently left open by 
one of the engineers of the vessel. The action was for damage to cargo; the ship- 
owner pleaded the exception and counter-claimed for a general average contribution. 
The President gave effect to the exception on the claim, and held the shipowner 
entitled to contribution in general average. He says (15 P.D. at p. 207): 


“The claim for contribution as general average cannot be maintained where it 
arises out of any negligence for which the shipowner is responsible; but 
negligence for which he is not responsible is as foreign to him as to the person 
who has suffered by it.’’ 


After citing from Lorp Watson in Strang, Steel & Co. v. A. Scott & Co. (4), he 
proceeds : 


‘‘Here it appears to me that the relation of the goods owner to the shipowner 
has been altered by the contract—that the shipowner shall not be responsible 
for the negligence of his servants in the events which have happened."’ 


This decision, which was criticised at the time by a writer of great authority on 
such matters, the late Jupar Carver, in his work, CARRIAGE oF Goops BY SEA, 
4th Edn., s. 373 (b), was affirmed and followed by the Court of Appeal in Milburn 
& Co. v. Jamaica Fruit Importing and Trading Co. of London (6). In that case 
the shipowners had chartered the Port Victor to the defendants by a charterparty 
which contained an exception clause, 

‘negligence of the master . . . or other servants of the shipowner or charterers 

always mutually excepted.”’ 


The captain was to be at liberty to sign bills of lading at any rate of freight the 
charterers might choose without prejudice to the stipulations of the charterparty, 
and the charterers agreed to indemnify the owners from any consequence that 
might arise from the captain signing bills of lading. During the currency of the 
charter the captain by the charterers’ instructions signed bills of lading for cargo 
without a negligence clause. The ship collided with another ship through the 
negligence of the captain. The ship in consequence incurred certain general 
average expenditure. The shipowners sued the charterers for an indemnity, 
alleging that by reason of the absence of the negligence clause they had lost their 
right to a contribution against the bill of lading holders. The defence, argued by 
Carver, K.C., and Scrutton, was that if the bills of lading had contained a negli- 
gence clause still the shipowner would not have been entitled to contribution, and 
that the decision in The Carron Park (5) was wrong. The court by a majority, 
A. L. Smirn, L.J., and Romer, L.J.; Vaucnan Wiiuiams, L.J., dissenting, gave 
judgment for the shipowner and affirmed The Carron Park (5). A. L. Suita, L.J., 
a judge of large experience in these matters, said ({1900] 2 Q.B. at p. 546): 
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“To create the shipowner a wrongdoer as regards the kisi oie bi ra: 

be the breach of some duty, and, if by agreement between # “ a 
acreed that it shall be no breach of duty for the master to e gut : g : 
eases in other words, that as between the two the negligence 1e — ve 
shall be always excepted, it cannot be said that it is a breach 24 uty es ards 
the cargo-owner for the master to be guilty of that which: the cargo-owner and 
shipowner have agreed shall be no breach of duty at all. 


Romer, L.J., expressed the same reasoning, pointing out that with the negligence 
clause at the moment of the sacrifice shipowner and cargo-owner between them- 
selves stood on a footing of equality. 

ce that date the idniaied has stood undisturbed by any authority. It has 
been followed in Scotland. Countless contracts of carriage by sea must have been 
made on the footing that it was correct, and general average claims adjusted 
accordingly. Even if one were to assume that, had the case at the time come on 
appeal for decision before your Lordships, the balance of argument would have 
been on the side of the cargo-owners, I apprehend that at the present date your 
Lordships would have felt the greatest difficulty in overruling a decision not un- 
reasonable in itself upon which so many people have acted and regulated their 
mutual obligations in an important branch of commerce. It is noteworthy that 
the statutory exceptions in the Carriage of Goods by Sea Act, 1924, must have 
been agreed to on the footing that the law was as laid down in these cases. I 
should, therefore, myself have been content to accept the decision on this ground 
alone. But I think the reasoning correct. If by convention between the parties 
the so-called fault is an act which is not actionable, as between them the foundation 
for the doctrine invoked disappears. It is no longer a wrong of the shipowner 
which has caused the peril: it is no longer inequitable for him to enforce a contribu- 
tion. Counsel for the cargo-owner fell back upon another argument. Assume, 
they said, that the ship recovers if the exception is so drawn as expressly to displace 
the duty, as by saying negligence excepted, yet if the exception does not expressly 
displace the duty but merely says that the ship is not responsible for the conse- 
quences of the negligence then the original principle survives. My Lords, this 
seems to me much too narrow a view to find a place in the construction of a 
commercial contract. The object of the exception is to protect the person com- 
mitting the act in question from liability for any consequences of it; and this is 
effectively secured whether it is said that there shall be no duty to avoid doing the 
act, or no obligation to pay any compensation if it is done. Both forms of words, 
according to English law, prevent any liability from arising either in contract or 
tort. 

I think that up to this point there has been no difference of opinion in the courts 
below. I see no disposition on the part of Wriaut, J., or Scruton, L.J., to question 
the correctness of the decisions in The Carron Park (5) and in Milburn & Co. v. 
Jamaica Fruit Importing and Trading Co. of London (6). 
been upon the effect of s. 502, As a matter of principle 
distinction in this context betw 
ception. If the words of the statute had been written into t¢ 


The only difference has 


ot be defeated, always 
, rightly decided. That the 
her than by agreement, can 


assuming that The Carron Park (5) was, as I have held 
act or omission is made by statute not actionable, rat 
hardly be a circumstance affecting the ultimate liability. By the most effective 
method it is prescribed that in cases falling within the statute there is no actionable 
fault. If so, the right to contribution is not destroyed. With unfeigned respect to 
the two very learned judges who took a different view, whose opinions on such a 
matter are of the greatest weight, they have, I think, imputed to a sentence of 
Lorp Hauspory in Greenshields, Cowie & Co. v. Stephens & Sons (8), more than 
it was intended to convey. In that case fire having broken out in a cates of coal 
the whole cargo was damaged by water in the course of saving both ship and cargo. 
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A The cargo-owners claimed against the ship contribution in general average. The 
ship set up the provisions of s. 502. This House, affirming Cuannetn, J., and the 
Court of Appeal, held that the section afforded no answer. It applied to a liability 
sought to be imposed upon a shipowner for damage to goods by fire where otherwise 
he would be liable on his contract of carriage or by reason of his custody of the 
goods. Lorp Haussury said: ‘‘The statute is not dealing with average at all.” 

B This statement seems in its context to be reasonably plain. Similarly, if the ship- 
owner had sought to protect himself from a contribution by relying on a bill of 
lading exception it would rightly be said the bill of lading is not dealing with 
average at all. Tor, I think, there can be no doubt that the bill of lading exceptions 
operate to relieve the shipowner from the consequences of non-delivery of goods or 
delivery of damaged goods in breach of duty arising from his having agreed or 

C assumed to carry them: Schmidt v. Royal Mail Steamship Co. (10); Crooks v. 
Allan (11); and Burton & Co. v. English & Co. (12). Indeed, if it were otherwise, 
the exception of ‘‘perils of the sea,’’ alone, the oldest of exceptions, would have 
made the cargo-owners’ right of contribution against the ship of little practical 
value. The statute then is not dealing with average, but it is dealing with actionable 
fault, and as the suggested defence to the claim for contribution is actionable fault 

D of the claimant the statute defeats such a defence. I have not thought it necessary 
to deal with the decision of the Supreme Court of the United States in The 
Irrawaddy (13) because, as pointed out by Grerr, L.J., in the Court of Appeal, 
that case was decided on distinctions then existing between the law of the United 
States and this country to which the majority of the Supreme Court expressly drew 
attention. In my opinion the view of the majority of the Court of Appeal in this 

E case ought to prevail, and this appeal should be dismissed with costs. 


LORD THANKERTON.—I have had the opportunity of reading and considering 
the opinion of my noble friend, LORD DUNEDIN, and I entirely concur in it. 


Appeal dismissed, 





Solicitors: Ince, Roscoe, Wilson & Glover; Botterell & Roche, for Vaughan & 
F Roche, Cardiff. 
[Reported by E. J. M. Cuapuin, Esq., Barrister-at-Law.] 
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FISHER v. LONDON, MIDLAND AND SCOTTISH RAIL. CO. 


[| House or Lorps (Lord Dunedin, Lord Tomlin and Lord Thankerton), November 
28, December 1, 2, 1930, February 13, 1931) 
[Reported [1931] A.C. 351; 100 L.J.P.C. 98; 144 L.1. 780; 
47 T.L.R. 266; 75 Sol. Jo. 155; 24 B.W.C.C. 1] 


Workmen's Compensation—‘‘Arising out of employment’’—"‘In course of employ- 
ment’'—Separate questions—Burden of proof—‘‘Unexplained accident’ — 
Circumstantial evidence—Workmen’s Compensation Act, 1925 (15 & 16 Geo. 
5, c. 84), :8..1 (1). 

On claims for compensation under the Workmen’s Compensation Acts the 
questions of what is ‘‘arising out of the employment’’ and what is ‘‘in the 
course of the employment”’ are two separate questions and must both, as well 
as the fact that there was an accident, be made good by the applicant. A man 
may be in the course of his employment though he is not at the moment 
actually working. The proof incumbent on an applicant can be furnished by 
circumstantial evidence just as well as by direct testimony. 

Where the evidence establishes that in the course of his employment a work- 
man was properly in a place to which some risk particular thereto attached and 
an accident occurred capable of explanation solely by reference to that risk, it 
is legitimate, notwithstanding the absence of evidence as to the immediate 
circumstances of the accident, to attribute the accident to that risk and to hold 
that the accident arose out of the employment, but the inference as to the origin 
of the accident may be displaced by evidence tending to show that the accident 
was due to some action of the workman outside the scope of the employment. 
Proof of violence from outside or suicide excludes accident. 

Notes. The Workmen's Compensation Act, 1925, was repealed by the National 
Insurance (Industrial Injuries) Act, 1946, which prescribes a system of insurance 
against injuries caused by industrial accidents, but s. 1 (1) of the latter Act pro- 
vides that the insurance shall be ‘‘against personal injury caused . . . by accident 
arising out of and in the course of’’ employment, thus adopting the wording of 
s. 1 (1) of the Act of 1925. See also s. 7 (1). 

Applied: Geary v. Mathew Brown & Co. (1931), 24 B.W.C.C. 210; McCullum v. 
Northumbrian Shipping Co. (1931), 146 L.T. 124. Explained: Rosen v. Owners of 
S.S. Quercus, [1933] A.C. 494. Applied: McLarty v. Prince Line, Ltd. (1933), 
26 B.W.C.C. 184. Considered: Todd v. MacCullum (1933), 25 B.W.C.C.Supp. 
155. Referred to: Hutchings v. Devon County Council (1931), 24 B.W.C.C. 320; 
Evans v. Raglan Collieries, Ltd. (1933), 26 B.W.C.C. 609; Towriss v. Marshall, 
Knott and Barker, Ltd. (1938), 831 B.W.C.C. 78; Alexander v. J. Dickinson & Sons, 
Ltd., [1939] 3 All E.R. 204. 

As to ‘‘accidents’’ within the Workmen's Compensation Acts, see 34 Hauspury’s 
Laws (2nd Edn.) 816 et seq.; and for cases see 34 Dicestr 266 et seq. For Work- 
men’s Compensation Act, 1925, see 16 Hatspury’s Statutes (2nd Edn.) 202; and 
for National Insurance (Industrial Injuries) Act, 1946, sce ibid. 797. 
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673; 1918 8.C. 66; 55 S.L.R. 185; 1918 1 8.L.T. 87; 34 Digest 276, 2339. 
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1910 2 8.L.T. 210; 4 B.W.C.C. 351; 34 Digest 321, m. 
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321, 2627. 
(15) Craske v. Wigan, [1909] 2 K.B. 635; 78 L.J.K.B. 994; 101 L.T. 6; 25 T.L.R. 
632; 53 Sol. Jo. 560; 2 B.W.C.C. 35, C.A.; 34 Digest 316, 2597. 
(16) A. G. Moore & Co. v. Barkey, [1923] A.C. 790; 938 L.J.P.C. 63; sub nom. 
Barkey v. Moore & Co., 180 L.T. 45; 16 B.W.C.C. 176, H.L.; 34 Digest 
G 324, 2651. 
(17) Millar v. Refuge Assurance Co., Ltd., 1912 8.C. 37; 49 S.L.R. 67; 1911 2 
S.L.T. 361; 34 Digest 319, r. 
(18) Astley v. R. Evans d& Co., Ltd., [1911] 1 K.B. 1036; 80 L.J.K.B. 731; 104 
L.T. 878; 4 B.W.C.C. 209, C.A.; affirmed sub nom. Evans ¢ Co., Lid. v. 
Astley, [1911] A.C. 674; 105 L.T. 3885; 27 T.L.R. 557; 4 B.W.C.C. 319; 
H 80 L.J.K.B. 1177, H.L.; 34 Digest 324, 2649. 
(19) Owners of S.S. Serbino v. Proctor, [1916] 1 A.C. 464; 85 L.J.K.B. 599; 114 
L.T. 481; 32 T.L.R. 280; 60 Sol. Jo. 272; 9 B.W.C.C. 182, H.L.; 34 Digest 
829, 2681. 
(20) Grant v. Glasgow and South Western Rail. Co., 1908 S.C. 187; 45 S8.L.R. 
128; 15 S.L.T. 585; 1 B.W.C.C. 17; 34 Digest 343, 2770 it. 
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Appeal against the interlocutor of the First Division of the Court of Session (the 
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be Pe] 


Lord President, Lorp Sanps, Lorp BLackBURN and Lorp Morrison) on appeal by 
way of a Stated Case reversing a determination of the sheriff-substitute of Renfrew 
and Bute. 
The Case stated by the sheriff-substitute was as follows : ; 
This was an arbitration under the Workmen’s Compensation Act, 1925, in which 
I found the following facts admitted or proved : (i) That for some years prior to 
Sept. 17, 1928, the deceased, Joseph Simpson, was a railway guard in the employ- 
ment of the [respondents]. (ii) That on the said date he lost his life by falling in 
Bishopton Tunnel from one of the [respondents’] trains. (iii) That the [appellant] 
and her pupil children named in the petition are dependants of the deceased in the 
sense of the Workmen’s Compensation Act, 1925. (iv) That in the event of the 
[appellant] establishing her claim she, as an individual and as tutrix and adminis- 
tratrix in law of her said children, is entitled to the sum of £600. (v) That on the 
last-mentioned date, about 8 a.m., the deceased signed on at the [respondents’ | 
control office at Polmadie for the duties of the day. (vi) That he was then in- 
structed to travel without further duties from Central Station, Glasgow, by the 
9.8 a.m. train to Gourock and there to take charge of a train from Gourock to 
Glasgow. (vii) That deceased, accordingly, joined the said 9.3 a.m. train at Central 
Station and proceeded to travel in a third-class compartment towards Gourock. 
(viii) That so far as appears no one accompanied him or saw him in the said com- 
partment, and no one but he travelled in the said compartment between Glasgow 
and Gourock. (ix) That he had with him a guard’s equipment in a bag identified 
as his by a number stamped thereon, certain provision for refreshment, a cigarette 
case, a matchbox, and a newspaper. (x) That on the arrival of the said train at 
Gourock an unoccupied compartment was found containing the said articles. (xi) 
That the said articles were laid out as if the deceased had been arranging them on 
the seat facing forward toward the left side, except the newspaper which was on 
the opposite seat. (xii) That when the said compartment was found unoccupied 
as aforesaid, on the right side thereof which was next to the Gourock platform the 
window was found completely shut and the door open, but that it is common ground 
that it was probably opened at Gourock. (xiii) That on the left side of the com- 
partment, which was the working side between Glasgow and Gourock, the door was 
found properly shut but the window open. (xiv) That the hinge of the said door 
was towards the forward end of the train. (xv) That the said door was secured by 
a lock having a double catch and so contrived that while the door is open or on the 
first or safety catch the outer handle is necessarily at an angle almost vertical, but 
that when the door is completely shut the lock is released by a stud pressing on the 
jamb of the door and turns so that the door is completely secured and the outside 
handle is horizontal. (xvi) That there was no inside handle for opening the said 
door. (xvii) That the said door and its lock were in complete order and repair, and 
that there were no marks on the door to suggest that it had come into contact with 
any obstacle. (xviii) That the said door was 2 ft. in breadth and when fully open 
extended from the side of the carriage 244 in., and that between the west end of 
the tunnel and the place where the deceased was found as after mentioned there 
were several places where, when fully open, the door would have come into contact 
with the side of the tunnel. (xix) That at and about the place where the deceased 
was found as after mentioned the carriage had a clearance inside the tunnel of 
about 2 ft. 9 in. (xx) That so far as appears all the doors of the train were properly 
shut on leaving Bishopton, which is the station immediately before the said tunnel, 
and on arrival at Langbank, which is the station immediately after the said tunnel. 
(xxi) That the open part of the window when fully opened extends to 2 ft. 4 in. 
in length by 1 ft. 7 in. in breadth, and that the height from the floor to the bottom 
of the open part of the window when fully opened is 8 ft. (xxii) That the deceased 
a ee ie height cd ae boots. (xxiii) That during its passage through 
Sear pee a ploeaecn oie ther lit by electricity. (xxiv) That the deceased was 
fas sys a about noon lying upon the ground in the said tunnel at a point 
yds. from the west end of the west portion of the tunnel close to the left side 


H.L.] FISHER v. L.M.S.R. (Lorp DunEprn) 593 


thereof in the direction in which the said train was proceeding. (xxv) That he was 
then unconscious and died without regaining consciousness. (xxvi) That the only 
observable wound on the body was a lacerated wound two or three inches long at 
the left side of the back of the neck just at the base of the skull. (xxvii) That on 
a projecting piece of stone on the side of the tunnel about 6 {t. above the place 
where the deceased was found lying, there was observed a small tuft resembling 
the deceased’s hair, but this matter was not investigated. (xxviii) That the cause 
of death was certified as fracture of the skull and shock, but there was no post- 
mortem examination. (xxix) That no facts were proved showing or tending to show 
that the deceased was a victim of violence, or that he committed suicide. (xxx) 
That when at the said control office he had arranged with the person in charge for 
re-arrangement of his work to enable him on the evening of the Friday following to 
accompany his wife on an excursion of pleasure. (xxxi) That when the deceased 
was found as aforesaid he was properly dressed, and in particular his trousers were 
properly buttoned. (xxxii) That no further facts or circumstances were proved 
showing or tending to show that the fastenings of the door were insecure or were 
interfered with by the deceased, or that the deceased opened or attempted to open, 
or shut or attempted to shut, the door, or leaned out of the carriage, or in any way 
failed to behave as a railway passenger ought, or that the door opened accidentally. 
(xxxiii) That he was a steady man of cheerful disposition, with no domestic or 
financial worries. (xxxiv) That it is possible to fall from the window of a train by 
pure accident. (xxxv) That it is not known what the deceased was doing at the 
time of, and immediately prior to, the accident. (xxxvi) That so far as appears 
the deceased was immediately prior to his death proceeding in course of his employ- 
ment, and that the manner in which he was killed was consistent with his con- 
tinuing in that employment. (xxxvii) That he met his death by falling accidentally 
through the window of the compartment in which he was travelling as aforesaid. 
On these facts I formed the opinion that the accident arose out of and in the course 
of the deceased’s employment, and that the [appellant] as an individual and as 
tutrix and administratrix in law of her pupil children was entitled to compensation 
under the Workmen’s Compensation Act, 1925, in respect of the death of the said 
Joseph Simpson. I, accordingly, awarded to her as an individual and as tutrix 
and administratrix in law foresaid the sum of £600 in name of compensation, with 
expenses. The question of law for the opinion of the court is: On the facts stated 
was I entitled to find that the deceased Joseph Simpson met his death by accident 
arising out of his employment with the [respondents] ? 

The First Division answered the question of law in the negative. The widow 
appealed. 


A. P. Duffes, K.C. (of the Scottish and also of the English Bar), G. R. Thomson 
(of the Scottish Bar) and A. Aiken Watson (of the English Bar) for the appellant. 

Douglas Jamieson, K.C., J. L. Clyde (both of the Scottish Bar) and I’. Bertram 
Reece (of the English Bar) for the respondents. 


The House took time for consideration. 
Feb. 13. The following opinions were read. 


LORD DUNEDIN.—This is a case arising under the Workmen's Compensation 
Acts. The sheriff-substitute, as arbitrator, stated a Special Case to the First 
Division of the Court of Session. The sheriff set forth the Case in a series of 
thirty-seven findings. I do not think it is necessary to recite them in full, because 
the facts set forth in most of them can be put, for the purposes of your Lordships’ 
judgment, much more briefly in a narrative form. 

Joseph Simpson was a railway guard in the employment of the respondents. He 
was instructed to travel from the Central Station, Glasgow, by the 9.3 a.m. train 
to Gourock on Sept. 17, 1928, in order to take charge of a train from Gourock to 
Glasgow. He got into a third-class compartment in that train, and no one else 
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was in the compartment. The train stopped at Bishopton and Langbank and pro- A 
ceeded on to Gourock. On arrival at Gourock he was missing, but various articles 
belonging to him were found on the seat of the compartment. Between Bishopton 
and Langbank there is a tunnel. At about noon his body was found lying in the 
tunnel at the left side of the direction of the train. He was unconscious when 
found, and he died without regaining consciousness. The cause of death was a 
lacerated wound on the base of the skull such as would have been caused by a fall B 
from the train, it being found that the skull was fractured. The compartment in 
which he was, had, at Gourock, on its left side the door shut but the window open, 
and the hinge of the door was towards the direction in which the train was travel- 
ling. So far, a summary. I now give the particular findings at the end. [His 
Lordship read findings No. (xxix) to No. (xxxvii); said that on those facts the 
sheriff-substitute had formed the opinion that the accident arose out of and in the C 
course of the deceased’s employment, and that the appellant, as an individual and 

as tutrix and administratrix in law of her pupil children, was entitled to compen- 
sation under the Workmen’s Compensation Act, 1925; and continued :] The ques- 
tion put was whether the sheriff was entitled so to find. The First Division 
answered the question in the negative, being of opinion that nothing was actually 
known as to how he fell out of the carriage, and, that being so, the onus on the D 
appellants, his widow and children, was not discharged. 

First, let me say a few words about the facts. The crucial fact is that he 
obviously fell out of the carriage. The arbitrator did not, I think, need to find 
more than that. It was not, I think, necessary to decide between the window and 
the door as his place of exit. The door might easily have been insecurely fastened 
and have swung open, and in going to shut it he might have fallen out, and the EB 
draught in the tunnel might have been enough to cause the door to slam and remain 
shut, it being fitted with the class of lock that allows a slam to shut it. The arbi- 
trator has preferred the exit by the window. Lorp Sanps, whose judgments I so 
generally admire, seeks to criticise this finding by a reductio ad absurdum, and 
says that doubtless the window was large enough to let him through, but adds that 
this is as indisputable a proposition as that a hunted fox might leap through a F 
window in a moving train. With deference to his Lordship, he leaves out the 
question of proved facts. If it had been proved that a pack in full ery was seen 
running towards an approaching train which was going slowly, and if, on arrival 
at Gourock, a fox had been found by itself in a third-class compartment without a 
ticket, I think that the inference that the fox had gone through the window would 
be inevitable. Here, the man is in the compartment. He must have made his @ 
exit by the window or the door. I am not embarrassed by the choice, because there 
is nothing in either mode of exit that is incompatible with accidental exit. The 
learned Lord President in his judgment says that he had had a great difficulty in 
this case, a difficulty not dispelled by a copious citation of authority. I am not 
surprised at either statement. The case is a narrow and difficult one, and when 
a mass of cases decided under workmen’s compensation statutes are cited, they H] 
may easily seem in contrast not only difficult but contradictory. One thing, how- 
ever, I am clear about. It is no use trying to decide a case simply by looking at 
decided cases and then inquiring which case most resembles the present on the 
facts. Decided cases are only useful so far as they lay down principles, and then, 
to quote what I said myself in a case which I fear T shall often have to refer to, 
Mackinnon v. Miller (1) (1909 8.C. at p. 380) : I 


. F ; F : 
each case must be dealt with and decided upon its own circumstances, and 

inferences may be drawn from circumstances just as much ag results may be 

arrived at from direct testimony.”’ ; 


Your Lordships had the advantage of a very full and able argument in this case. 
I have examined every case cited by learned counsel, and I have looked at many 
more. The conclusion I have come to is that there is to be found in the cases what 
T may call two opposing tendencies of construction, and I think that this case 
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depends on which of the two opposing tendencies commends itself to your Lord- 
ships. To mention names, I think it will certainly be found that the protagonist 
of one tendency is Lorp Loresurn and of the other Lorp ATKINSON. But a decision 
cannot be rested on the question of names. It must rest on which shall be found 
most securely to be based on the actual decisions of this House. I may begin with 
stating two propositions as to which there is now no controversy. The first is that 
the questions of ‘‘arising out of the employment’’ and ‘‘in the course of the employ- 
ment’’ are two separate questions and must both, as well as the fact that there was 
an accident, be made good by the claimant. The second is that the finding of an 
arbitrator cannot be set aside unless it is either wrong in law, or, if it is a finding 
in fact, is such as a reasonable man ought not to come to. Now, in the vast 
majority of cases, there is convincing testimony as to how the accident happened, 
and the controversy arises on the application of the phrases of the Act to the facts 
known. For the purposes of this case, these cases may be generally put aside. 
The only cases that are really in point are those in which it is not positively known 
exactly what happened. 

Turning to that class of case, I will go at once to the often cited case, Mackinnon 
v. Miller (1). If it stood by itself, it would not be to your Lordships a binding 
authority, but it has been several times considered in this House, and it will, I 
think, be the best starting point for showing how what I have called the two 
tendencies develop. The facts were these. Miller was an engineer employed on 
a steam tug. The tug was moored to a barge, which was moored to a jetty in the 
harbour of Kinlochleven. Miller was seen in his bunk by others of the crew at 
‘5 a.m. At 6 a.m. he had disappeared, leaving his working clothes beside his bed. 
A few days afterwards his body, clad in his night-dress, was found in the water 
close to where the tug had been lying. The arbitrator, finding the above facts, 
added that he was of cheerful disposition and happy in his home life, and that he 
could not swim. He then found (i) that he did not commit suicide; (ii) that he 
died by accident arising out of and in the course of his employment. The question 
put in the Special Case was whether the sheriff was entitled to make the findings 
he did. The answer given by the First Division of the Court of Session was that 
he was so entitled. Now, my judgment in that case embodied several propositions 
which I will state separately, because they have all been subjects of canvass. The 
first proposition was that which I have already stated, that the finding of the 
arbitrator must not be recalled unless it either can be said to be due to an error in 
law, or if, in so far as based on fact, it was a finding to which no reasonable man 
ought to come. I need not say more on this head, because I think now no one con- 
tends that that is wrong. The second proposition was that the proof incumbent on 
the applicant could be furnished by circumstantial evidence just as well as by direct 
testimony. I pointed out that there was no such thing as absolute certainty even 
when there was direct testimony, so that, if analysed strictly, any conclusion is one 
based on the balance of probabilities. J shall have more to say on this in regard to 
the question of the negation of suicide, but in the meantime I wish to go on to 
show the facts of the whole case. The third proposition was that if the arbitrator 
having, on the balance of probabilities, negatived violence and suicide, and, con- 
sidering the circumstance that the man was in a place where his employment com- 
pelled him to be, which place had an element of danger sufficient to account for the 
death, drew the inference that the death was an accident arising out of and in the 
course of employment, that was an inference that could not be set aside merely 
because the evidence was merely circumstantial, and certainty as to how the acci- 
dent actually happened was unattainable. That proposition was tersely expressed by 
Lorp Kinnear in his judgment in the same case. It contains the sub-proposition 
that a man may be in the course of his employment, though he is not at the 
moment actually working. Lorp Krynzar said (1909 S.C. at p. 383) : 


“It has been decided in many cases that it is not necessary, in order to bring 
the case within the scheme of the Act, to show that at the moment at which 
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the accident happened he was engaged in some particular duty, if the accident 
happened while he was in the ordinary course of his employment, and while he 
was on premises where his employment required him to be.”’ 


No appeal was taken against that decision. a 

Next year Marshall v. Owners of the Wild Rose (2) came before your Lordships 
House. The facts of that case were as follows. Marshall was an engineer em- 
ployed on board a trawler, the Wild Rose. The Wild Rose was moored in Aberdeen 
Harbour. Marshall, after being on shore, returned to the ship at 10 p.m. Steam 
had to be got up by midnight. He went below and took off his clothes except his 
trousers, shirt and socks. The night was hot. He came up on deck and remarked 
to the chief engineer that he was going up for a breath of air. He was missed at 
midnight. Next morning his body was found in the water, just under the place 
where the crew had the habit of sitting on the rail or bulwark. The arbitrator 
found that he was accidentally drowned, and that the accident arose out of and in 
the course of his employment. The Court of Appeal, following their own judgment 
in Bender v. Owners of S.S. Zent (3), where the circumstances were absolutely 
similar, recalled the decision of the arbitrator, and held that there were no circum- 
stances which allowed him to draw the inference he did. Appeal was taken to this 
House, and the case was argued before Lorp Lorespurn, L.C., Lorp James oF 
Herevorp, Lorp Arxinson, Lorp Suaw and Lorp Mersey. The judgment of the 
Court of Appeal was confirmed by a majority, the Lord Chancellor and Lorp James 
or Hererorp dissenting. It will be seen at once that it was desperately difficult, 
if not impossible, to reconcile this judgment with our judgment in Mackinnon v. 
Miller (1), but the terms of Lorp Loresurn’s dissent are very important in view 
of what happened after. All the judges of the Court of Appeal had held, and all 
the noble Lords agreed with them, that the man was in the course of his employ- 
ment. In other words, they agreed with what I have cailed the sub-proposition of 
the third proposition in Mackinnon’s Case (1). And then Lorn Loresurn ({1910} 
A.C. at p. 488) quoted Farwetu, L.J.’s judgment, who had said that 


“if an ordinary sailor is a member of the watch and is on duty during the night 
and disappears, the inference might fairly be drawn that he died from an 
accident arising out of his employment, but if, on the other hand, he was not 
a member of the watch, and was down below, and came up on deck when he 
was not required for the purpose of any duty to be performed on deck, and 
disappeared without our knowing anything else, it seems to me there is abso- 
lutely nothing from which any court could draw the inference that he died 
from an accident arising out of his employment.” 


Having made that quotation Lorp Loresurn goes on as follows: 


“Now, I am not able to take that distinction. The employment being to be 
on board, I cannot see that an unexplained accident must arise out of the 
employment if it happen while he is on an active part of his occupation, and 
cannot so arise if he is for the time being at leisure. In either case you have 
first to ascertain if the man went overboard by accident as best you can, the 
difficulty of so ascertaining being equal whether he was on watch or not. And 
if he did fall overboard by accident it equally arose out of his employment 
whether it occurred during that part of the voyage when he was actually work- 
ing or that part when he was resting from his work. The employment, by the 
very nature of it, exposes him to certain dangers whether at work or not, one 
of which is falling or being washed off his ship. And if in the course of that 
employment the man being on the ship accidentally perishes by one of those 
dangers, I do think the accident arises out of the employment.’’ 


Now, Lorp Arxrnson, who delivered the leading judgment for the majority, put 


in the forefront of his speech Wakelin v. London and South-Western Rail. Co. (4). 


ia al 
a rTaa@ 7A ¢ » le r r . : . 
That was a case at common law, where the representatives of a railway servant, 


who had been killed by a passing train at a level crossing, sued the railway company 


a 
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under Lord Campbell's Act [Fatal Accidents Act, 1846]. There being no available 
evidence as to how the accident really happened, it was held that the plaintiffs had 
not made out their case. I venture to think that the criterion in such a case is 
somewhat different from the criterion in workmen's compensation cases. There, 
to succeed, the plaintiff had to establish negligence against the defendant corpora- 
tion. But under the Workmen's Compensation Act the point to be established has 
nothing to do with negligence. I may be wrong as to this, but at any rate I am 
not alone in my view. Lorp Hatpanr, in Thom (or Simpson) v. Sinclair (5), said, 
speaking of workmen’s compensation cases ({1917] A.C. at p. 185): 


“IT think that the court is directed to look at what has happened proximately, 
and not to search for causes or conditions lying behind, as would be the case if 
negligence on the part of the employer had to be established.” 


But it matters not. There was ample ground for Lorp ArKrInson’s judgment with- 
out Wakelin’s Case (4). Only I think his views as to Wakelin’s Case (4) tinged 
his method of approach to other questions. He took the same view as the Court 
of Appeal that, where there was complete ignorance as to how the accident happened 
the case could not be said to be proved. 

After the decision of this case, I do not hesitate to say that any counsel who had 
to advise would have said that the matter was now settled, and that our judgment 
in the First Division in Mackinnon v. Miller (1) was inferentially overruled. Mac- 
kinnon’s Case (1) had not been cited in the discussion, and probably the noble 
Lords were quite unaware of it. But it was not so to be. In 1912 came Owners 
of Ship Swansea Vale v. Rice (6). In this case a sailor had to be on watch from 
4 a.m.to8a.m. He was seen on the bridge at 7 a.m. and never afterwards. The 
ship was at sea, the weather fine, and the sea calm. He had complained of being 
sick and giddy. The arbitrator made the award in favour of the applicants. It 
was affirmed by the Court of Appeal by a majority. The Lords before whom the 
case was heard were Lorp Loresurn, L.C., and Lorp Asupournr, Lorp ALVER- 
STONE and Lorp Suaw. This time Mackinnon v. Miller (1) was cited and not 
treated as overruled by the Wild Rose Case (2). Lorp Loresurn took practically 
no notice of the overruling of his judgment in the Wild Rose Case (2). Lorp Saaw, 
who had been a party to it, distinguished the case upon the ground that the ship 
was at sea, and that the deceased man was on deck on duty. 

Then, in 1914, came Kerr (or Lendrum) v. Ayr Steam Shipping Co., Ltd. (7). 
This time the point of distinction that the ship in the Wild Rose Case (2) was in 
the harbour and in the Swansea Vale Case (6) at sea, was not available. This 
again was the case of a ship in harbour. The man was a steward. He had gone 
to bed, was missed, and his body was found drowned, in his night-dress, next day 
in the water about where the ship had been. It was proved that he was frequently 
sick. The arbitrator found that the death was by accident arising out of and in 
the course of employment. The Second Division of the Court of Session, conceiv- 
ing they were bound by the Wild Rose Case (2), reversed the decision. Appeal was 
taken to this House and the noble Lords who sat were Lorp Loresurn, L.C., Lorp 
Atkinson, Lorp SHaw, Lorp Parmoor and myself. The House reversed the 
decision and restored the finding of the arbitrator, Lorn Loresurn practically 
repeating the opinion which he had given when dissenting in Marshall v. Owners 
of the Wild Rose (2). Lorp ArxKrnson dissented and again relied upon Wakelin’s 
Case (4). Lorp Parmoor agreed with the Lord Chancellor. Lorp Saaw, remem- 
bering his decision in the Wild Rose Case (2), rested his conclusion on the fact that 
the man was given to vomiting, and that that had led him to the dangerous place 
at the bulwark. I dissented because I thought the case was ruled by the Wild 
Rose Case (2), there being, in my opinion, not any evidence to show that he was 
near the bulwark, and his duties as steward not taking him there, as did the duties 
of the seaman on watch in the Swansea Vale Case (6). The case of Mackinnon v. 
Miller (1) was again cited and was approved by all the noble Lords and not treated 


as overruled by Marshall's Case (2). 
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Kerr (or Lendrum) v. Ayr Steam Shipping Co., Ltd. (7) is really the last word 
in this class of case, and it is, perhaps, worthy of notice to see how different minds 
work and yet arrive at the same result, by comparing the words of Lorp LorEBURN 
with those of Lorp Saw in that case, they both being on the same side. Lorp 
Loresurn says ({1915] A.C. at p. 222): 

“This class of case has led to much refinement. I do not find it very profitable 

to consider whether the arbiter’s award proceeded on inference or on some kind 

of speculation which was described in argument by four words successively, 
namely, conjecture, probability, guess, and surmise. I am not qualified to 
draw a precise line between the thoughts suggested by those several words. 

They seem to me to run into one another.”’ 


Lorp SHaw says ({1915] A.C. at p. 233): 


“‘T am responsible, I observe, in some of these decisions for raising a distinc- 
tion between an inference and a conjecture. The distinction is as broad as 
philosophy itself. It is that an inference rests upon premises of fact and a 
conjecture does not.”’ 


May I suggest another form of words to which, perhaps, both of the noble Lords 
might have agreed. The question will always be whether the proved facts will 
reasonably support the conclusion which has rested upon them. 

I think I have now quoted all the cases in this House which directly deal with 
the principles on which we have to decide the present case. I have forborne to 
quote dicta of learned judges in the courts below, because the authority of judgment 
in this House is the only authority that is binding on us, but I may say at once 
that one could quote many judgments in which are embedded the tendencies of 
which I have spoken either on the one side or the other. There are, of course, 
many other cases which deal with the phrase ‘‘arising out of and in the course of 
the employment.’’ They may here be put aside. There are cases where the 
question was whether a man was away on his own business and had not reached 
the place of his employment, and there has been a great deal of difference of judicial 
opinion on these cases. I refer to such cases as Moore v. Manchester Liners, Ltd. 
(8); Kitchenham v. Owners of S.S. Johannesburg (9); and Charles R. Davidson & 
Co. v. McRobb (or Officer) (10). 

Let me now say a word about what is accident. Violence of a certain sort—I 
cannot say of every sort, after Trim Joint District School Board of Management v. 
Kelly (11), in which I dissented—and suicide exclude accident. As to this, I 
would like to call attention to Pomfret v. Lancashire and Yorkshire Rail. Co. (12). 
In that case, as here, the man was held to have fallen out of a railway carriage 
window. The case was twice heard. At the first hearing there was a difference of 
opinion, and it is noticeable that the headnote rightly sets forth the effect of the 
first judgment as it would have stood, but really it does not do justice to the second 
hearing of the case. At the first hearing there was no evidence except that the 
man was found on the line, having previously been in the carriage. All that the 
extra evidence led before the second hearing did was that it proved that another 
man was in the compartment who, however, was looking the other way when the 
man fell out, and I cannot see how that conclusively proves that the act was not 
voluntary. I agree that the arbitrator was entitled to find as he did, but the point 
is that, after all, the question of suicide when nothing is absolutely known depends 
on a balance of probabilities. I would refer to what I said about probabilities in 
Mackinnon’s Case (1). The passage is too long to quote, but I have nothing to 
retract in the opinion I then delivered. I do not think that there need be a sub- 
stantial finding such as was found in that case negativing suicide. Now, the out- 
come of this swing of the pendulum, for it cannot be controverted that there was 
such, and at the same time the only method of keeping to the theory which binds 
us that the judgments of this House cannot be contradictory, seems to me to be 
this. Putting aside violence from without, and such action of the deceased as is 
equivalent to suicide, or at least to some exposition to an added peril, the result of 
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the cases of unaccounted-for death seems to me to be as follows: If the deceased 
was in the course of his employment, as that was explained in M‘Neice v. Singer 
Sewing Machine Co., Ltd. (13), which was approved by this House in Dennis v. 
A. J. White & Co. (14), and Thom (or Simpson) -v. Sinclair (5), if there are facts 
from which it may be deduced that his employment brought him within, or allowed 
him to be within proximity of, the peril to which his death could properly be 
ascribed, and the arbitrator comes to the conclusion that the accident which causes 
death arises out of, as well as in the course of, his employment, his judgment 
should not be disturbed. Secus, if he comes to the opposite conclusion. I do not 
think the last proposition has ever been clearly laid down, but I think it ought to 
be, because we must not be swayed by mere feelings of sympathy. I now apply 
this to facts in the present case. It has been admitted from the first that the man 
was in the course of his employment. He was told to go to Gourock by this train. 
His presence in the compartment was due to the orders he had received. The door 
and the window of a railway compartment are dangerous places in the same sense 
as the bulwark of a ship is a dangerous place. The arbitrator came to the con- 
clusion that he fell accidentally out of the window. I think he had evidence on 
which he could so find, though I think that the finding that he fell out of the 
carriage would be quite enough. Upon that, he found that the accident arose in 
the course of and out of his employment. I do not think the Court of Session 
should have disturbed that finding, and I, therefore, move that the appeal be 
allowed and the finding of the arbitrator restored. The appellant must have her 
expenses in the Court of Session and such costs in this House as are allowed in 
the case of persons suing in forma pauperis. 


LORD TOMLIN.—The question for determination on this appeal is whether the 
accident which caused the death of the workman and which admittedly occurred 
in the course of his employment arose out of the employment. The facts of the 
case do not call for repetition. They have already been stated by the noble and 
learned viscount on the Woolsack. The function of the court upon a Special Case 
stated by an arbitrator under the Act in question is confined to considering whether 
the arbitrator has erred in point of law by drawing an inference without any 
evidence to support it or otherwise by misdirecting himself. It is not for the court 
to treat the case as one for fresh decision where the conclusion of the arbitrator, 
though unimpeachable in law, does not commend itself to the judgment of the 
court. This consideration necessarily determines the angle of approach to the 
problem. 

I think that a starting point for an examination of the matter is to be found in 
the judgment of the noble and learned viscount on the Woolsack, when Lord Presi- 
dent, in Mackinnon v. Miller (1). That judgment concluded with these words 


(1909 S.C. at p. 380) : 
“It seems to me that each case must be dealt with and decided upon its own 


circumstances, and that inferences may be drawn from circumstances just as 
much as results may be arrived at from direct testimony.”’ 





That case has been referred to with approval in this House in Owners of Ship 
Swansea Vale v. Rice (6) and in Kerr (or Lendrum) v. Ayr Steam Shipping Co. (7). 
The real difficulty however, occurs in determining in any given case what circum- 
stances afford in point of law ground for drawing a particular inference. I propose 
to refer to one or two passages from opinions expressed in previous cases before 
your Lordships’ House which, in my judgment, afford in such cases as the present 
a working rule for resolving this difficulty. 

In Craske v. Wigan (15) ({1909] 2 K.B. at p. 639) Bucxnry, L.J., had expressed 
the view that the words ‘‘out of’’ point to the origin and cause of the accident and 
the words ‘‘in the course of’’ to the time, place and circumstances under which the 
accident takes place. In commenting upon this observation Lorp Hapane, in 
Thom (or Simpson) v. Sinclair (5), said ({1917] A.C. at p. 138): 
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“T doubt whether the time, place, and circumstances can properly be so 
sharply distinguished from other conditions which are described as belonging 
to the origin and cause as these words suggest.’’ 
In Dennis v. A. J. White & Co. (14), where a street accident had happened to a 
boy sent on a bicycle to deliver a message, Lorp Parker or WADDINGTON’s opinion 
contains the following passage ({1917] A.C. at p. 492): 
‘‘Most employments have peculiar risks inherent in their nature. A person 
employed to break stones runs the risk of being injured by a flying splinter. 
A person employed to climb a ladder runs the risk of injury from a fall. In 
neither case would positive evidence be necessary to prove that the injury by 
accident arose out of the employment. That it did so arise would be a legiti- 
mate inference from the nature of the employment coupled with the occurrence 
of the accident causing the injury.” 
The noble and learned Lord then added that there might be risks so general that 
without further evidence no such inference would arise as, for example, the case of 
man struck by lightning. In A. G. Moore & Co. v. Barkey (16), in which an acci- 
dent occurred from an explosion of gas in a mine, Lorp Hatpane made the following 
observations ({1923] A.C. at p. 795): 
‘‘Now, under these circumstances the sheriff-substitute has said : 


‘There is no doubt that the accident arose in the course of the employment, 
but I think that Barkey’s representatives are bound to prove that it arose out 
of his employment, and they have not discharged the onus, and, therefore, 
Barkey’s representatives are not entitled to recover.’ 


My Lords, I think in saying so the learned sheriff-substitute made a mistake 
as to the onus of proof. As soon as it was shown, as it was shown, that Barkey 
was acting in the course of his employment, and that the accident arose out 
of the employment in so far as he was actually doing his work when the acci- 
dent took place, then prima facie he was within the statute, and he could only 
be taken outside the statute if it is proved that he himself added a peril or did 
something which took his action outside the scope of his employment.”’ 


To these expressions of opinion in your Lordships’ House I will add one from a 
judgment in the Court of Session. In Millar v. Refuge Assurance Co. (17) (1912 
S.C. at p. 43) Lorp Kinnear said : 


“A risk is specially connected with a man’s employment if it is due to the 
particular place where his employment required him to be at the time.”’ 


From these passages to which I have referred I think this rule may be deduced 
for application to that class of case which may be called unexplained accident cases, 
namely, that where the evidence establishes that in the course of his employment 
the workman was properly in a place to which some risk particular thereto attaches 
and an accident occurs capable of explanation solely by reference to that risk, it is 
legitimate, notwithstanding the absence of evidence as to the immediate circum- 
stances of the accident, to attribute the accident to that risk and to hold that the 
accident arose out of the employment, but the inference as to the origin of the 
accident may be displaced by evidence tending to show that the accident was due 
to some action of the workman outside the scope of the employment. Such a rule 
so stated seems to me to be consistent with all the previous decisions of vour Lord- 
ships’ House, including Marshall v. Owners of the Wild Rose (2), where there was 
some evidence from which it could be inferred that the seaman who fell overboard 
had by action of his own outside his employment added a peril to his position. The 
learned sheriff-substitute has by findings excluded suicide and death by violence. 
Upon his findings up to and including No. (xxxvi) it must, in my opinion, be taken 
that at the time of the accident the deceased was travelling in the railway carriage 
in the course of his employment subject to the inherent risks, slight though they 
may ordinarily be, of falling from the carriage through insecurely fastened doors 


A 


B 


Fr 


H 


H.L.] FISHER »v. L.M.S.R. (Lorp Tomrty) 601 


or open windows. In the absence of any evidence or action by the deceased outside 
his employment the rule which I have ventured to formulate makes it, I think, 
legitimate to infer that the deceased met his death accidentally by falling from the 
railway carriage and to hold that the accident arose out of the employment. In 
finding No. (xxxvii) the learned sheriff-substitute has pinned himself to a fall from 
the window. I think that the proper inference ought to have been one less precise, 
as I have already indicated. A fall through the door is not, to my mind, excluded 
by the evidence as to the position and condition of the door after the arrival of the 
train at Gourock. This, however, is not, in my view, a matter of any moment. 
The application to the case of the rule produces the same ultimate result and makes 
it impossible, in my judgment, for your Lordships’ House to say that the question 
of law raised by the Special Case ought to be answered otherwise than in the 
affirmative. 


LORD THANKERTON.—The deceased workman, a railway guard, having signed 
on for his day’s work on Sept. 17, 1928, was instructed to travel by the 9.3 a.m. 
train from the Central Station, Glasgow, to Gourock, in order to take charge of a 
train from Gourock to Glasgow. On his way to Gourock, being alone in a compart- 
ment, he lost his life by falling from the train in Bishopton Tunnel. It is admitted 
that he lost his life by accident in the course of his employment, and the question 
for decision by your Lordships is whether, on the facts stated by him, the learned 
arbitrator was entitled to find that the accident arose out of the deceased's employ- 
ment. The province of your Lordships’ House in this case may be stated in the 
words of my noble and learned friend, then Lorp Presipent Duneptn, in Mackinnon 
v. Miller (1) (1909 S.C. at p. 378), which was adopted by this House in Kerr (or 
Lendrum) v. Ayr Steam Shipping Co. (7), and was as follows: 





“Tf the learned sheriff-substitute’s view was based upon such want of evidence, 
or such disregard of evidence, that we could say that it was a view to which no 
reasonable man had fairly a right to come, we could, although the question was 
one of fact, I think, correct his judgment. But I cannot say that I think that 
the inference that he drew from those facts was so violent as to entitle us to 
interfere with it.”’ 


He adds (1909 S.C. at p. 380): 


“Tt seems to me that each case must be dealt with and decided upon its own 
circumstances and that inferences may be drawn from circumstances just as 
much as results may be arrived at from direct testimony.”’ 


It is unnecessary to detail the facts again. There is no direct evidence as to how 
the deceased came to fall from the train, and the question is whether there was 
circumstantial evidence from which the learned sheriff-substitute was reasonably 
entitled to infer that the accident arose out of the deceased’s employment. The 
sheriff-substitute has excluded death by violence or suicide, and his findings were 
not challenged in that respect. Accordingly, the case is one where it is sufficiently 
established that the deceased met his death by accidental circumstances, but there 
is no direct evidence as to how the accident occurred. 

I am of opinion, on consideration of the many authorities cited, that the principle 
to be applied in such cases is that, if the accident is shown to have happened while 
the deceased was in the course of his employment and at a place where he was 
discharging the duties of his employment, and the accident is capable of being 
attributed to a risk which is ordinarily inherent in the discharge of such duties, 
the arbitrator is entitled to infer, in the absence of any evidence tending to an 
opposite conclusion, that the accident arose out of the employment. Turning to 
the decisions of your Lordships’ House, the earliest to which I need refer is 
Marshall v. Owners of the Wild Rose (2), in which an engineer employed on board 
a steam trawler lying in harbour was found drowned near the rail on the starboard 
quarter where he was in the habit of sitting in hot weather. He was last seen 


_ emerging from his berth, half undressed, late at night, when he said ite thought 
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he would go on deck for fresh air. The arbitrator awarded compensation, on the A 


view that there was evidence to show that the deceased was sitting on the rail, 
from which he fell into the water, and that, it being in the course of his employ- 
ment, it was legitimate to infer that the accident arose out of his employment. 
The Court of Appeal held that this conclusion was not justified by the evidence, 
and their decision was affirmed by a majority of this House, composed of Lorp 
Atkinson, Lorp SHaw and Lorp Mersey, dissenting Lorp Loresurn, L.C., and 
Lorp James. Lorp Arxryson says ([1910] A.C. at p. 491): 


‘Nothing is stated as to the condition of the vessel’s deck, or as to the manner 
in which she was moored, or whether she was in such a position that the body 
of the deceased must have been kept precisely in the place in which it fell into 
the water; but because it was found under the place where it is alleged the 
crew, or some of them, usually sat, it is assumed apparently that he was sitting 
in that place, and in some way or other fell in from there; whereas, for all that 
appears, he might have fallen into the water from some other part of the vessel, 
and his body, either owing to his struggles, if he did struggle, or to some other 
cause, have floated to the place where it was found.”’ 


And he further says ({1910] A.C. at p. 493) : 


‘Even, therefore, if it had been proved (which it was not) that the deceased 
when he left his bunk sat upon this seat, then having regard to the time at 
and circumstances under which he did it, and the great probability that he 
would drop asleep, it does not, in my opinion, at all follow that the risk of 
falling into the water was a risk incident to or connected with his employment, 
while his ship was in port and at such a time and under such circumstances, 
or his drowning an accident arising out of his employment; though it may well 
be that the risk of being blown or swept overboard or of falling overboard while 
his ship was at sea was such a risk.’’ ; 


Lorp Saaw and Lorp Mersey express similar grounds for their conclusion. I 
understand the grounds of the decision to be that there was no evidence in the 
case to justify the finding by the arbitrator that the deceased fell off the ship at 
any one point, and that, even if he was entitled to find that the deceased fell off 
the rail in question, there was no evidence ‘‘to associate this man’s duty with being 
at the side of the ship,”’ i.e., at the rail, to apply the test of my noble and learned 
friend Lorp Duneprn in Kerr (or Lendrum) v. Ayr Steam Shipping Co., Ltd. (7), 
to which I will refer later. 

The next case is that of Evans & Co., Ltd. v. Astley (18). Astley was brakesman 
on the second of two trains which were running as one train, though not coupled, 
and which were approaching points, which would necessitate the brakesman from 
one of the trains getting down to work the points. Astley’s train was shunting and 
he was on the foremost truck and endeavoured to climb on to the brake-van of the 
other train, but in doing so he fell and was killed; there was no direct evidence as 
to his purpose in doing so. The arbitrator drew the inference that the deceased 
was preparing to get down to attend to the points by the very dangerous way of 
first getting on to the brake-van ahead, where he would have steps to the ground, 
when the proper time arrived for him to alight, and awarded compensation. This 
House, in affirming the Court of Appeal, held that the arbitrator was entitled to 
draw the inference and sustained the award. Here again, though there was no 
direct evidence as to the deceased's purpose in climbing on to the other train, the 
accident occurred at a place where the discharge of his duties required him to be 
and Lorp Rosson stated ([1911] A.C. at p. 687) : 


‘When a workman is killed in the course of his 
some act reasonably consistent with his master’ 
some more definite evidence than 
order to found the inference that he 


employment while engaged in 
8 service, I think it requires 
the appellants can suggest in this case in 
was moved by a wrongful intention.” 


In Owners of Ship Swansea Vale v. Rice (6) an officer, while on duty in his ship 
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A at sea, fell overboard and was drowned; no one saw him fall overboard. It was 
held that the arbitrator was entitled to draw the inference that the accident arose 
out of the employment. Lorn Loresurn, L.C., Says ([1912] A.C. at p. 240): 


“We know that this man at an early hour complained of being sick and giddy. 
He was on deck discharging a responsible office at the very time he disappeared 
from the ship. It is natural to suppose that he might have been at the side 
B oof the ship for the exact purpose of his duty. It was possible also that he 
might have been there because he was seized with a feeling of sickness. If he 
fell overboard, as undoubtedly he did, by slipping or losing his balance, while 
at the side discharging some duty—looking out, for example, or anything of 
that kind—that would be an injury by accident arising out of and in course of 
his employment. If he was taken giddy while at the side, or if, taken by 
C nausea, he went to the side to vomit, that also would be the same.”’ 


In Kerr (or Lendrum) v. Ayr Steam Shipping Co., Ltd. (7) a ship steward, who 
was last seen in his bunk about 4 p.m., when the captain told him to get tea ready 
for the crew, was found drowned next day in the harbour close to the place where 
the ship had been lying, with only his underclothing on. He was subject to attacks 

D of nausea and had been seen on previous occasions vomiting over the side of the 
ship. The arbitrator awarded compensation, and on appeal to this House from 
the Court of Session, which had set aside the award, the award was restored by a 
majority consisting of Lorp Loresurn, L.C., Lorp SHaw and Lorp Parmoor, Lorp 
Dunepin and Lorp Arxinson dissenting. I find difficulty in reconciling Lorp 
Loresurn’s ground of judgment with the decision in Marshall’s Case (2) or with 

E the principle that I have suggested, but the other four judgments appear to me to 

apply it, the difference of opinion arising on the construction of the evidence stated 
by the arbitrator. Lorp SHaw and Lorp Parmoor held that there was evidence 
which entitled the arbitrator to infer that the accident occurred during a vomiting 
fit while Lendrum was carrying out the orders of his captain. Lorp Parmoor 
expressly agrees with the opinion of Lorp Gururir who dissented in the Court of 
Session, and in whose opinion the following passage occurs (1913 S.C. at p. 343): 


“The arbitrator, as I read the evidence, had it sufficiently proved that imme- 
diately before the accident the deceased received an order to prepare and serve 
a meal for the crew, that he understood the order, and got up out of the bunk 
where he had been sleeping with the view of fulfilling the order, that when the 
accident must have happened he would naturally have been in the course of 
G actively executing that order, and that the captain understood he was at the 
time of the accident so employed, and that the deck from which he must have 
gone overboard was a place where he might have occasion to be in the discharge 
of his duties. This being proved, it seems to me that very little more was 
required to lead reasonably to the inference at which the arbitrator has 
arrived.”’ 
H Lorp Gururre found that additional circumstance in Lendrum’s known liability to 
vomiting over the side of the ship. Lorp Loresurn’s opinion is expressed in the 
following words (1914 8.C. at p. 92): 


“This man was in his bed, and a few minutes afterwards he was in the water. 
Murder is negatived. Suicide is negatived. No suggestion was made, either 
of the one or the other, and the arbitrator has negatived both. He was on the 

J ship—a place of some danger if you are careless—in pursuance of his duty. 
It was not found that he had withdrawn himself from his duty. I really do 
not know whether he fell overboard because he was trying to vomit over the 
ship’s side. I think he must have fallen over by accident while on board as 
his duty required.”’ 


I find difficulty in distinguishing this from the noble and learned Lord’s reasoning 
which placed him in the minority in Marshall’s Case (2), already referred to. But, 
even accepting it as sound, it conforms to the principle that I have ventured to 
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state, that it must be shown that the accident occurred at a place where the dis- 
charge of the duty of the deceased required him to be. Lorp ATKINSON and Lorp 
Dunepin dissented on the ground that there was no evidence from which the 
arbitrator was entitled to infer that at the time when the accident occurred Lendrum 
was engaged in the discharge of the captain's order. Lorp Dunepin says ({1915 } 
A.C. at p. 240): 

‘‘T can only say that I look in vain for any evidence in this case. It all turns 

upon one point, whether there is any evidence which, so to speak, associates 

this man’s duty with his being at the side of the ship. I can find none.” 


In Owners of S.S. Serbino v. Proctor (19) it was held that there was evidence to 
support the inference drawn by the arbitrator that the chief engineer, who was last 
seen going to the stern of the ship and was drowned, went to the stern to examine 
the propeller, which had been injured, and the finding that the accident arose out 
of the employment. 

Of the other cases cited, Grant v. Glasgow and South Western Rail. Co. (20), 
O’Brien v. Star Line, Ltd. (21), and Lynch v. Crown Steamship Co., Ltd. (22) 
proceed on the principle suggested; but, in my opinion, Mackinnon v. Miller (1), 
already referred to, cannot stand with the subsequent decision of this House in 
Marshall v. Owners of the Wild Rose (2), in which, it may be noted, Mackinnon’s 
Case (1) was not cited. In Mackinnon’s Case (1) the engineer on a tug at Kinloch- 
leven jetty was last seen in his bunk at 5 a.m. His body was found a few days 
later, clad only in a night-dress, in the water near where the tug had been moored. 
The accident admittedly arose in the course of the employment and the arbitrator 
was held entitled to draw the inference that it also arose out of the employment. 
My noble and learned friend, then Lorp Present Dunepin, based his judgment 
on a dictum of Kennepy, L.J., to which he referred as follows (1909 S.C. at p. 380): 


‘In the case of McDonald v. Owners of S.S. Banana (23) a donkeyman, who 
had gone on shore and was returning on board his ship, fell off the gangway 
and was killed, and no more being known about it, the judges said that there 
were no facts there from which they were driven to draw the inference that it 
was in the course of his employment. But I think Kennepy, L.J., foresaw 
just such a case as we have here, because, having given his opinion to the 
effect I have just stated, and having pointed out that the onus was upon those 
who sought to prove that the accident was in the course of the employment, 
he says this: 


‘At the same time I wish to be understood as deciding upon the particular 
facts of this case in this respect, that we have to consider the case of an 
accident happening to a man at a place where he would not necessarily or 
naturally be in order to fulfil the duties of his employment. I express no 
opinion as to the propriety or impropriety in point of law of an inference 
bringing an accident within the terms of the Act of Parliament where that 
accident has happened upon the premises where the workman's service is to 
be rendered to his employer, as, for example, if this workman had been found 
fatally injured by a fall in the stokehold or any other part of the ship, where, 
in the course of his duty, he might naturally and properly be, although there 
were no circumstances to show why at the particular moment he was there 
or what the particular duty was which called him there. In the present case 
the accident happened whilst McDonald was outside the ship, and without 
proof that there was anything which at the time and place of the accident 
inade it part of the duty of his service to incur the risk which proved fatal.’ *’ 


Lorp McLaren says (1909 S.C. at p. 381): 


crn - > = ~ 
There are many cases where an accident may arise while a man is on the 
stone \y ca } } ; 
master's premises, but not engaged in active work, and whether he is there 
going about the premises in the ordinary course of business, or whether he 
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going about the premises in pursuance of the necessities of life, s 
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drinking, respiration, and other things that need not be mentioned, and is not 
doing anything that is either wrong or against his contract or outside his 
employment, in such a case I do not doubt that the accident must be treated 
as one arising out of his employment.’ 


That decision was clearly based on the view that, it being sufficiently proved that 
the workman fell off the ship, which was so to speak the sphere of his employment, 
the arbitrator was entitled to draw the inference that the accident arose out of the 
employment, although it was not shown that he was discharging any particular 
duty at the point on the ship from which he fell or at the time when he fell. This 
is the view which was expressed by Lorp Loresurn in his dissent in Marshall's Case 
(2) and which was negatived by the decision of the majority of your Lordships. 

As regards Pomfret v. Lancashire and Yorkshire Rail. Co. (12), I am unable to 
reconcile the views expressed by the majority of the Court of Appeal at the first 
stage of the case with the decisions of this House to which I have already referred, 
but the opinion of Maruew, L.J., appears to me to be sound and in accordance 
with principle. Contmws, M.R., applied the standard of proof of negligence as 
exemplified in Wakelin v. London and South-Western Rail. Co. (4), but the appli- 
cation of that test is clearly inconsistent with the decisions of this House, and in 
particular with Lendrum’s Case (7) already referred to. 

Turning now to the facts of the present case, the deceased is proved to have been 
carrying out his orders to travel as an ordinary passenger at the time when, and 
at the place where, he fell out of the train, and, in my opinion, it cannot be disputed 
that it is possible for a railway passenger without any abnormal conduct on his 
part, to fall through an open window or through an insecurely fastened door of a 
train by pure accident, though the former may be less probable than the latter 
occurrence. The learned sheriff-substitute has preferred the alternative of the 
window in finding (xxxvii), but, in my opinion, the evidence as to the position and 
condition of the door after the accident is not inconsistent with the deceased having 
accidentally fallen through the door, and the door, the hinges of which were toward 
the front of the train, having been thereafter shut by the forward motion of the 
train. But finding (xxxvii) is not essential to the conclusion of the sheriff- 
substitute, and, applying the principle above referred to, I am of opinion that he 
was entitled on findings (i) to (xxxvi) to draw the inference that the accident to the 
deceased arose out of his employment and that the award should be upheld by 
answering the question of law in the affirmative. 

Appeal allowed. 

Solicitors: Findlay, M‘Clure & Co., for C. M. Scott, Glasgow; W. T. Forrester, 
Edinburgh; H. L. Thornhill & Alexander Eddy, for James Wilson, writer, Glasgow; 
John C. Brodie & Sons, W.S., Edinburgh. 

[Reported by i. J. M. Cuartin, EsqQ., Barrister-at-Law.] 


606 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


ROGERSON v. SCOTTISH AUTOMOBILE AND GENERAL 
INSURANCE CO., LTD. 


[House or Lorps (Lord Buckmaster, Lord Warrington, Lord Russell and Lord 
Macmillan), October 19, 1931] 
[Reported 146 L.T. 26; 48 T.L.R. 17; 75 Sol. Jo. 724; 
37 Com. Cas. 23] 


Insurance—Motor insurance—‘‘Car . . . being used instead of the insured car’’— 

Insured car sold—Subsequent use of new car—Liability of insurers. 

A policy of motor insurance, which covered, inter alia, claims against the 
assured for bodily injury ‘‘caused to any person or persons by a motor car 
described in the schedule hereto,’’ further provided that ‘‘this insurance shall 
cover the legal liability as aforesaid of the assured in respect of the use by the 
assured of any motor car (other than a hired car), provided that such motor 
car is at the time of the accident being used instead of the insured car.’’ The 
assured part-exchanged the motor car described in the schedule for a new car 
of the same make, but his brokers, despite his instructions to them to do so, 
failed to transfer the insurance. On a claim by the assured for indemnity 
against claims by a person injured by the new car, the assured contended that 
the new car was ‘‘being used instead of the insured car.”’ 

Held: the policy depended on the hypothesis that there was, in fact, an 
insured car, and, the assured’s rights in respect of the car described in the 
schedule to the policy, having ceased when he sold it, the subsequent use of 
the new car was not covered by the policy. 


Notes. [Followed : Tattersall v. Drysdale, [1935] All E.R.Rep. 112. Considered : 
Peters v. General Accident and Life Assurance Corpn., Ltd., [1937] 4 All E.R. 628. 

As to specific descriptions of the property insured, see 22 Hanssury’s Laws 
(3rd Edn.) 231, para. 436, text and note (0); as to reference to a particular car in 
a motor insurance policy, see ibid. 858, para. 725; and as to cover for the assured 
driving other cars, see ibid. 861, para. 742. 


Appeal from the decision of the Court of Appeal (Scrurron, GREER and SLesseEr, 
L.JJ.) reported 144 L.T. 460. 

By a policy of insurance dated May 23, 1928, renewed from time to time, the 
defendant insurers, the Scottish Automobile and General Insurance Co., Ltd., 
contracted to indemnify the plaintiff assured against, inter alia, 


‘‘All sums which the assured shall become legally liable to pay as compensation 


for . . . bodily injury . . . caused to any person or persons by a motor car 
described in the schedule hereto.”’ 


The car was referred to in the policy as ‘‘the insured car.”’ 
provided that 


‘this insurance shall cover the legal liability as aforesaid of the assured in 
respect of the use by the assured of any motor car (other than a hired car) 
provided that such motor car is at the time of the accident beiric used instead 
of the insured car.”’ : 

In May, 1929, the assured wanted some repairs done to his Lancia motor car 
(the insured ear), but on finding how much it would cost he decided to buy a new 
motor car instead of his Lancia motor car. He accordingly handed over his T ancia 
in part payment for a new motor car of the same make, and, in idditinn’s o bai 


£100 in cash. A telephone message was sent to his brokers to have the insurance 
of the old motor car transferred to the new motor car, but that was not done 


On July 28, 1929, while the assure 


Bomidonis ' d was using the new Lancia motor car, an 
accidont oecurred which caused perso 


nal injuries to a third person. Although the 
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assured was then using a motor car which was not the insured motor car originally 
covered by the policy, he contended that the motor car which he was using was 
covered by the words in the policy ‘‘any car... being used instead of the insured 
car.’’ 

In consequence of the accident of July 28, 1929, an action for damages was 
brought against the assured by the party injured, and the assured referred the 
matter to the insurers; but the insurers repudiated liability. The assured there- 
upon brought this action against the insurers claiming damages for alleged breach 
of contract, and a declaration that they were liable to indemnify him against any 
sums which he might have to pay in the action which had been brought against 
him. The insurers denied liability, and pleaded that they had been induced to 
renew the policy on May 19, 1929, by concealment on the part of the assured of the 
material fact that before the date of the renewal the assured had sold and/or parted 
with possession of ‘‘the insured car,’’ and at that date was no longer the user or 
hirer of it. 

They accordingly contended that the renewal of the policy on May 19, 1929, was 
voidable at their option, and that by repudiating liability they had elected to 
avoid it. 

The Court of Appeal held (reversing the judgment of Rocus, J.), that the words 
“instead of the insured car,’’ must be construed as if a further proviso were added, 
namely, provided that ‘‘at the time of the accident the assured had an insurable 
interest in the insured car.’’ It was a cardinal principle of insurance law that an 
assured person could not recover unless he had an insurable interest in the subject- 
matter in respect of which the claim was made and the parties in this case could 
not be held to have intended to depart from that principle. The assured having 
disposed of the insured car in part exchange for the new one had no insurable 
interest in the insured car at the time of the accident, and therefore could not 
recover. 

The assured appealed. 


Schiller, K.C., and Norman Fox-Andrews for the assured. 
Rayner Goddard, K.C., and G. O. Slade, for the insurers, were not called upon 
to argue. 


LORD BUCKMASTER.—The appellant in this case in May of 1928 effected an 
insurance with the respondent insurers upon a motor car which he then owned 
which was by make a Lambda Lancia, by type a torpedo-bodied car, horse-power 
13-9, the date of manufacture being 1924. The term of the policy was one year, 
and would have expired on May 19, 1929. Shortly after the assured had effected 
this insurance he sold the car, or, rather, to be more accurate, exchanged it for 
another car of a similar type. On July 28, 1928, with this new car, he had a 
collision and caused serious injury to the occupants of the car that he struck. 
Proceedings were taken against him to recover damages in respect of that matter, 
and he thereupon took these proceedings for the purpose of obtaining a declaration 
that he was entitled to indemnity by virtue of the policy against any moneys that 
he might be called upon to pay. 

That he would have been entitled to indemnity had the car that he was driving 
at the time of the accident been the car that was insured is beyond dispute, but the 
insurers say that their liability had ceased because the car which had been the 
subject of the original insurance was no longer in the assured’s possession. In 
order to see if that contention is right it is necessary to examine what the terms of 
the policy were. The policy begins with the schedule setting out all details with 
regard to the car, and then it effects a series of insurances with regard to different 
classes of matters. These were (a) as regards claims made by the public; (b) as 
regards the car itself; (c) as regards its motor-house, and (d) as regards personal 
accident; in addition to which there was, by virtue of an endorsement, a further 
insurance effected under the Employers’ Liability Act or the Workmen's 
Compensation Act in favour of the driver of the car. 
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Now the terms of these insurances naturally differ slightly in their expression. 
The one that is relevant to the present case is (a), which relates to claims by the 
public. That clause provides that the insurance shall cover the liability as there 
described in respect of the use by the assured of any motor car other than a hired 
car, provided that such car is at the time of the accident being used instead of the 
insured car. With regard to personal accident to the assured himself, there are 
similar provisions; he is assured against bodily injury caused by driving, mounting, 
dismounting, or examining ‘‘ ‘the insured car’ or any motor car (other than a hired 
car) used, provided that such car is at the time of the accident being used instead 
of ‘the insured car.’ ’’ Again, by one of the special conditions of the policy, it is 
provided that, 

“This policy is applicable only to a car for private personal use, and no liability 

will be incurred thereunder by the insurers if and when ‘the insured car,’ or 

its substitute as above provided, is being used in connection with any trade or 
business.”’ 
I do not consider that last condition throws any light whatever upon the con- 
struction of the earlier clauses, the ‘‘substitute as above provided’’ meaning no 
more than the car which at the time of the accident is being used instead of ‘‘the 
insured car.’’ The whole question is, What is the meaning of those latter words? 

The contention for the assured is that any car which, during the period of the 
insurance, is in fact taking the place of the insured ear, is within the meaning of 
the phrase, and that an accident caused by its use is an accident the liability in 
respect of which is covered by the policy. That is not my view of the matter. To 
me this policy depends upon the hypothesis that there is, in fact, an insured car. 
When once the car which is the subject of this policy is sold, the owner’s rights in 
respect of it cease and the policy so far as the car is concerned is at an end. It is 
perfectly true that in regard to two respects this policy covers matters that are not 
or may not be strictly applicable to the continuance of the possession of the car. 
I say ‘‘may not be’’ because with regard to the private motor-house, the car that 
is “‘usually stored’’ in that house might not be satisfied by another new car. 
Whether that be so or not, however, it makes but little difference, because that 
condition and the condition with regard to the chauffeur are completely outside the 
questions of the insurance relating to the third-party risks, and their introduction 
into the policy throws no light whatever upon what is the meaning of the car that 
is “‘used instead of the insured car’’ under clause (a). It is my opinion that the 
clause assumes that there is the insured car, the use of which, if an accident arises, 
would entitle the assured to the benefit of the policy. If, instead of the car that 
could be so used, another is used in its place, then the car that is used in its place 
is entitled to the same privilege as the original car. But if it be assumed that the 
original car be sold and another ear taken in its place, the result would be, if the 
assured’s contention were correct, that it might be possible to shift the insurance 
from car to car during the whole period of twelve months for which the policy runs, 
and that although there is no express limitation on the nature of the car that may 
be regarded as a substitute. ‘ 

I do not, for a moment, believe that that was the intention of this policy, and, 
although no one disputes that it must be strictly construed against the insurers, 
even when so strictly construed, in order to make the provisions reasonable it is 
impossible to give it the meaning for which the assured contends. 

LORD WARRINGTON.—I agree, and I do not think I can add any 


on my own account. 


LORD RUSSELL.—I agree. The matter, in my view, turns entirely on the true 
terms of the proviso at the end of the second sentence in clause (a) of the | 
insurance, and my opinion has been so comple 
Greer, L.J., in his judgment that I do not desi 
passage to which I refer is the passage in whicl 
language: 


thing usefully 
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A “I think the clause is intended to deal with the temporary substitution of a car 
during the time when it is possible to describe the car mentioned in the schedule 
as a car which is insured by the policy, and if it is not possible so to describe 
the car mentioned in the schedule as a car insured by the policy in the sense 
that the owner is insured against certain happenings in relation to it, then I 
think it is no longer possible to say that within the meaning of this clause any 

B car can be treated as a car used instead of the insured car.’’ 


LORD MACMILLAN.—I also agree. In my opinion, the assured cannot within 
the meaning of the policy use another car instead of the insured car after he has 
parted with the property in the insured car. If he has parted with the property in 
the insured car and buys another car, he cannot be said to be using his new purchase 
instead of the car he has sold; he is, in my opinion, using it in succession to the 
insured car, not instead of it. 


Solicitors: William Charles Crocker; Stanley Evans & Co. 


[Reported by Epwarp J. M. Cuaruin, Esq., Barrister-at-Law. ] 





WEDDELL AND ANOTHER v. ROAD TRANSPORT AND 
E GENERAL INSURANCE CO., LTD. 


[Kine’s Bencn Drviston (Rowlatt, J.), October 30, November 2, 1931] 


[Reported [1932] 2 K.B. 563; 101 L.J.K.B. 620; 146 L.T. 162; 
48 T.L.R. 59; 75 Sol. Jo. 852] 


F Insurance—Motor insurance—Permitted driver—Co-existing policies indepen- 
dently covering same risk—Each policy excluding risks covered by any other 
policy—Rateable proportion clause in one policy—Loss of rights under other 
policy by failure to give notice—Liability of insurers. 

A policy of motor insurance provided by s. 2 that the insurers ‘‘will at the 
request of the assured treat as though he were the insured any relative or 

G friend of the insured while driving [the insured] motor car . . . with the in- 

sured’s general knowledge and consent, provided (a) that such relative or 
friend is not entitled to indemnity under any other policy.’ On Aug. 4, 1930, 
the insured’s brother, while driving the insured’s car, injured a third party. 
The brother owned a car and was insured with different insurers by a policy 
which ‘‘extended to cover the insured while driving any private motor car not 
H___sibeilonging to him... if no indemnity is afforded the insured by any other 
insurance.’’ On Aug. 6, 1930, the third party claimed against the brother in 
respect of the accident, The brother failed to give his own insurers notice of 
the accident within the time prescribed by his policy, and so, on Aug. 20, 1930, 
those insurers repudiated liability. On Aug. 16, 1930, the third party com- 
menced an action against the brother for damages for the personal injury 

I caused by the accident, and on Nov. 5, 1930, the insured requested the insurers 

to treat the brother as himself in the matter of the third party’s claim. The 
insurers claimed to avoid liability by virtue of proviso (a). Clause (4) of the 
policy provided that ‘‘if at any time any claim arises under this policy there is 
any other existing insurance covering the same . . . liability [the insurers | 
shall not be liable to pay ... [or] . . . contribute more than [their] rateable 
proportion. ... Provided always that nothing in this condition shall impose 
on [the insurers] any liability from which but for this condition [they] would 
have been relieved under the provisions of s. 2. 
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Held: (i) proviso (a) and the similar provision of the brother's policy were 
each to be construed as excluding from the category of co-existing cover any 
cover which was expressed to be itself cancelled by such co-existence, and, 
therefore, both insurers were liable to indemnify the brother, subject in the 
one case to el. (4) and in the other case to the defence afforded by the brother’s 
failure to give notice; (ii) the fact that after the time when the claim arose the 
brother lost his right to indemnity did not affect the operation of cl. (4); and, 
accordingly, the insurers were liable to indemnify the brother only to the 
extent of one-half of the third party’s claim. 


Notes. Considered: Austin v. Zurich General Accident and Liability Insurance 
Co., [1944] 2 All E.R. 248. Referred to: Tattersall v. Drysdale, [1935] All E.R. 
Rep. 112. 

As to conditions as to other insurances, see 22 Haussury’s Laws (8rd Edn.) 265, 
para. 524; as to conditions giving rise to contribution, see ibid., 267, para. 528; 
and for case on the subject, see 29 Dicesr 83, 427; and as to scope of a permitted 
driver clause, see 22 Hatssury’s Laws (8rd Edn.) 359, para. 739. 


Case referred to: 
(1) Gale v. Motor Union Insurance Co., Lid., Loyst v. General Accident Fire 
and Life Assurance Corpn., Ltd., [1928] 1 K.B. 359; 96 L.J.K.B. 199; 
138 L.T. 712; 43 T.L.R. 15; 70 Sol. Jo. 1140; Digest Supp. 


Special Case stated by an arbitrator. On May 22, 1930, the respondent insurers 
issued an insurance policy to the first claimant, Mr. Justin R. Weddell. It con- 
tained, inter alia, a condition as follows: 


‘“(4) If at any time any claim arises under this policy there is any other 
existing insurance covering the same loss damage or liability the company shall 
not be liable . . . to pay or contribute more than its rateable proportion of any 
loss damage compensation costs or expense Provided always that nothing in 
this condition shall impose on the company any liability from which but for 


this condition it would have been relieved under the provisions of s. 2 of this 
policy.’’ 


By s, 2 of the policy the insurers agreed with Mr. J. R. Weddell, the insured, in 
the following terms: 


“The company will indemnify the insured in the event of injury or damage 
caused by or through or in connection with any motor car (described in the 
schedule to the policy) . . . against all sums including claimant’s costs and 
expenses which the insured shall become legally liable to pay in respect of 
(A) Accidental bodily injury to any person other than a person engaged in and 
upon the service of the insured at the time of sustaining such injury. . 

Tn terms of and subject to the limitations of and for the purpose of this section 
the company will at the request of the insured treat as though he were the 
insured any relative or friend of the insured while driving such motor car for 
social domestic or pleasure purposes with the insured’s general knowledge and 


consent, provided (a) that such relative or friend is not entitled to indemnity 
under any other policy.” 


The car referred to in the above policy was registered as G.U. 3634, and at the time 
of the issue of the policy was the property of the insured. On Aug. 19, 1999 the 
Cornhill Insurance Co., Ltd. issued a motor insurance policy to the <iies cla 
Mr. Laurens Weaver Weddell, the insured’s brother, agreeing to indemnify hin 


against all sums which he should become legally liable to pay by way of compensa- 
tion for: et : 


‘‘(A) Accidental loss of life or bodily injury to any person 


passenger, not in the service of the insured and not being a 
family.’’ ‘ 


» including any 
member of his 


A 


E 
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Ss s. 50 of the Cornhill policy the company further agreed with the brother as 
ollows : 


cep -t : . 
The indemnity granted . . . is hereby extended to cover the insured while 

driving any private motor car not belonging to him for pleasure or professional 

purposes if no indemnity is afforded the insured by any other insurance.”’ 


One of the conditions of the Cornhill policy required the insured immediately, and 
in any case within three days, to give the company notice of any accident or claim. 
Each of the above policies was in effect for one year from the date thereof. 

On Aug. 4, 1930, the brother, while driving the car G.U. 3634, with the general 
knowledge and consent of the insured, accidentally struck and injured a Mr. 
T'rederick Ward. On Aug. 6, 1930, a claim on behalf of Mr. F. Ward was made 
against the brother for damages. The latter failed to give the Cornhill company 
notice of the accident or of the claim until Aug. 19, 1930, and on Aug. 20 the 
Cornhill company repudiated all liability on the ground that due notice had not 
been given. On Aug. 16, 1930, an action was begun in the King’s Bench Division 
by Mr. F. Ward against the brother claiming damages for personal injuries. On 
Noy. 5, 1930, the insured wrote to the insurers requesting them to treat the brother 
as himself in the matter of the claim for damages. The insurers, in reply, re- 
pudiated all liability in respect of the claim. Subject to the opinion of the court, 
the arbitrator awarded that the respondent insurers, the Road Transport Company, 
were liable to indemnify the brother against one-half of all sums which he micht 
become legally liable to pay in respect of Mr. F. Ward’s action. 


Ronald Smith for the claimants, the insured and the brother. 
Willoughby Jardine, K.C., and N. R. Fox-Andrews for the insurers. 


Cur. adv. vult. 


Nov. 2. ROWLATT, J., read the following judgment: In the motor car policy 
issued by the respondent insurers, the Road Transport Co., to Mr. Justin Weddell, 
cl. (4) and s. 2 are material. The claimant’s brother, Mr. Laurens Weddell, while 
driving the insured car with the claimant’s consent, had an accident, and the 
claimant made the request referred to in s. 2. The brother also had a car, in 
respect of which he held a policy of the Cornhill Co., which contained the following 
provision. [His Lordship read s. 50 of the second policy, and continued:] That 
policy contains no rateable proportion clause. The question is as to the position 
between the claimant and the insurers, the Road Transport Co. The brother could 
not recover against the Cornhill Co. because he omitted to give notice within three 
days, which by his policy was a condition precedent to liability. The arbitrator 
held that the insurers were liable, but by reason of cl. (4) only for a rateable pro- 
portion, treating the Cornhill policy as being ‘‘another existing insurance’’ within 
el. (4). For the claimant it was argued before me that he was entitled to recover 
in full, and the first point made was that the Cornhill policy was not ‘‘another 
existing insurance,’’ because, owing to the omission to give notice of the accident 
liability under it could not be enforced. That is too obviously unsound to require 
further notice. The position is to be regarded before the time for giving the notice 
expired. 

The second point made was that the insurers were liable notwithstanding the 
proviso relating to collateral insurance, but only on the footing that, according to 
the decision of Rocue, J., in Gale v. Motor Union Insurance Co., Ltd. (1), that 
proviso was cut down by the operation of the rateable proportion clause, and that 
the Cornhill Co. were not liable because in their case there was no rateable pro- 


Therefore, the argument concluded, the insurers being alone liable 


portion clause. 
It was 


there was no ‘‘other existing insurance,’’ and they were liable in full. 
pointed out by counsel for the insurers that on that basis, if neither policy con- 
tained a rateable proportion clause, they would destroy each other entirely ; and 
further, that such might be the position in this case, seeing that the proviso to the 
rateable proportion clause in cl. (4) of the Road Transport policy seemed to negative 
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Sis m the proviso as to collateral insurance in the case of a friend o 
Leeaigs adi he did not contend for that result, his clients being content ? 
accept the decision of the arbitrator. It is to be borne in mind that the he coveret 
by the clause as to a relative or friend was an extension of the scope of the pol oy 
It gave protection to a person other than the assured, So, too, the clause in th 
Cornhill policy covering the assured when driving a car not belonging to him is ar 
extension of the primary purpose of the policy, which was to cover risks to and : 
connection with a particular car, or cars, mentioned in the schedule. The gener 
purpose of the proviso seems to be to make such extensions operate only a 
secondary cover, available only in the absence of other insurance regarded a 
primary, not including, it would be supposed, other insurance also of a seconda y 
character. It is unreasonable to suppose that it was intended that clauses such as 
that should cancel each other (by neglecting in each case the proviso in the other 
policy), with the result that, on the ground in each case that the loss was coveret 
elsewhere, it was covered nowhere. On the contrary, the reasonable constructior 
is to exclude from the category of co-existing cover any cover which is expressed 
be itself cancelled by such co-existence, and to hold in such cases that bot] 
companies are liable, subject, of course, in both or either case, to any rateable 
proportion clause which there might be. In other words, it is true to say that the p 
relative or friend was ‘‘not entitled to indemnity under any other policy’’ within 
the meaning of the Road Transport policy, and not ‘‘afforded indemnity by am 
other insurance’ within the meaning of the Cornhill policy, when the other policy 
negatived liability where there were two policies. At this point the process must 
cease. If one proceeds to apply the same argument to the other policy and let that 
react on the policy under construction, one would, of course, reach the absurd FR 
result that whichever policy one looked at it was always the other one which y¥ 
effective. 

In these circumstances I come to the conclusion that the Cornhill Co. (apart 
from the omission to give the notice) is liable, notwithstanding that their police: 
contained no rateable proportion clause, and I confirm the decision of the arbitrator 
It does not escape me that in the result the Cornhill policy is disregarded for th 
Bree of s. 2, but not for the purpose of cl. (4). The considerations are, however 

ifferent. 

Solicitors: Redden & Booth; Joynson-Hicks & Co. 


[Reported by R. A. Yutr, Esq., Barrister-at-Law. 
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R. v. JUDGE. Ex parte ISLE OF ELY JUSTICES 


[Kine’s Bencn Division (Lord Hewart, C.J., Avory and Macnaghten, JJ.), Feb- 
ruary 3, 1931] 


[Reported [1931] 2 K.B. 442; 100 L.J.K.B. 850; 144 L.T. 647; 
95 J.P. 97; 47 T.L.R. 268; 75 Sol. Jo. 120; 29 L.G.R. 418] 


Contempt of Court—Disobedience to subpena by quarter sessions—Power of 

High Court to punish—Remedies for disobedience. 

The High Court has no power to punish by attachment for contempt in the 
case of disobedience to a subpeena issued by quarter sessions. 

R. v. Brownell (1) (1834), 1 Ad. & El. 598, followed. 

Per Curtam: The four possible remedies for such disobedience are (i) to issue 
a Crown Office subpcena, disobedience to which was punishable as a contempt 
by the High Court; (ii) to apply to quarter sessions to impose a fine on the 
person who had disobeyed a subpeena issued by them: R. v. Clement (2) (1821), 
4 B. & Ald. 218, approved; (iii) the remedy by indictment or information for 
the disobedience to the inferior court; and (iv) an action for damages if it could 
be shown that the party had been damaged by the non-attendance of the 
witness. 


Notes. As to contempt of inferior courts, see 8 Hatspury’s Laws (8rd Edn.) 19, 
para. 35; and for cases on the subject, see 16 Dicrsr 11-12, 43-54, 
Cases referred to: 
(1) R. v. Brownell (1834), 1 Ad. & El. 598; 3 L.J.M.C. 118; 110 E.R. 1835; 
sub nom. R. v. Room, 3 Nev. & M.K.B. 725; 2 Nev. & M.M.C. 368; 33 
Digest 388, 991. 
(2) R. v. Clement (1821), 4 B. & Ald. 218; 106 E.R. 918; 16 Digest 10, 28. 
(3) R. v. Ring (1800), 8 Term. Rep. 585; 101 E.R. 1560; 22 Digest (Repl.) 416, 
4476. 
(4) R. v. Davies, [1906] 1 K.B. 82; 75 L.J.K.B. 104; 54 W.R. 107; 50 Sol. Jo. 
77; sub nom. R. v. Davies, Ex parte Hunter, 93 L.T. 772; 22 T.L.R. 97, 
D.C.; 16 Digest 11, 43. 
(8) R. v. Burchett (1723), 1 Stra. 567; 8 Mod. Rep. 208; 93 E.R. 704; 16 Digest 
12, 49. 
(9) R. v. Daily Mail, Ex parte Farnsworth, [1921] 2 K.B. 733; 90 L.J.K.B. 871; 
125 L.T. 63; 87 T.L.R. 310, D.C.; 16 Digest 12, 54. 

Rule nisi for attachment for contempt. 

One, Saunders, lodged an appeal to quarter sessions from a refusal by petty 
sessions to make an affiliation order against one, Monkton, whom she alleged to be 
the father of her illegitimate child. On Oct. 7, 1930, a subpoena was issued by the 
court of quarter sessions requiring one, Judge, to attend and give evidence in the 
appeal, and 10s. conduct money was tendered. Judge refused to take the conduct 
money, and did not attend on his subpena. The appeal was dismissed on the 
ground that the evidence of the complainant was uncorroborated. It was alleged 
that the evidence which Judge could have given would have supplied the requisite 
corroboration. The justices resolved 

“that the clerk of the peace do take such steps as are necessary to bring the 

contumacious witness, William Judge, to account for his contempt in disobeying 

the said subpcena.”’ 
A rule was applied for at the instance of the justices, and the King’s Bench Division 
granted a rule nisi. 

R. J. Sutcliffe, showing cause, referred to R. v. Ring (3); R. v. Brownell (1); 
R. v. Davies (4); and R. v. Clement (2). 

S. R. Bosanquet, K.C. (Linton Thorp with him), in support of the rule, referred 
to R. v. Burchett (8); R. v. Room (1); and R. v. Daily Mail (9). 
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LORD HEWART, C.J.—This is a rule nisi for attachment for contempt of the 
court of general quarter sessions of the Isle of Ely by refusal and neglect to obey 
a writ of subpcena of the court of quarter sessions ordering the respondent to attend 
and give evidence in an appeal. The case raises an interesting question whether 
the doctrine laid down in R. v. Brownell (1) is still law. In spite of the eloquent and 
learned argument of counsel in support of the rule, I have come to the conclusion 
that it is. There is no ambiguity in the judgment of Lorp Denman, C.J., or of 
Lirrtepate, J., or of Taunton, J. Taunton, J., put the matter very briefly : 


“Disobedience to a Crown Office subpena is a manifest contempt of the 

authority of this court; disobedience to a subpena from quarter sessions is 

not’’; 
and a clear distinction is recognised between contempt which consists in disobeying 
an order or other process of the court and contempt which consists in interfering 
with the due administration of justice by acts done or writings published calculated 
to obstruct or interfere with the due course of justice in the court. It may be a 
little difficult perhaps to find a perfectly clear and logical differentia between the 
two, but it has been recognised for a long time, and I am not satisfied that we ought 
at this time to disturb it. It has been urged upon us that much has happened 
since the year 1834. That is true; but no case has been cited which shows that the 
decision in R. v. Brownell (1) is no longer law; on the contrary, in one compara- 
tively recent case upon which great stress was laid, R. v. Davies (4), in an elaborate 
judgment there delivered, the judgment of the whole court, it appears ([{1906] 1 
K.B. at p. 45) that the distinction is still recognised between mere interference with 
the process of the court, on the one hand, and the grave danger to the public of 
prejudicing the fair trial of the case, on the other. 

It is said that if there is not this remedy then there is no remedy; but, after all, 
attachment is something which happens afterwards just as an indictment or a fine 
is; and there can be little doubt, I think, especially in view of the decision in R. v. 
Clement (2), that quarter sessions have power to fine. The recalcitrant witness 
may also be tried upon indictment, and there may be other remedies open also. 
Moreover, if the subpcena is issued from the Crown Office, these questions do not 
arise. Much as I was interested in counsel’s careful argument in support of the 
rule, I am not satisfied that R. v. Brownell (1) has been superseded or that the 
lapse of time has introduced the vital change for which he contends. I think, 
therefore, that this rule ought to be discharged. 


AYORY, J.—I am of the same opinion. I cannot find in the judgment of WiLLs, 
J., which was the judgment of this court in R. v. Davies (4), anything which is 
inconsistent with the principle laid down in R. v. Brownell (1). On the contrary, 
I think the passage in the judgment to which I called attention ({1906] 1 K.B. at 
p- 45) rather seems to recognise that there may be a distinction between inter- 
ference with the process of the magistrate’s court and an interference which involves 
a grave danger to the public of prejudicing the fair trial of a case to be heard in an 
inferior court. Although it is true that that observation arose on a consideration 
of R. v. Burchett (8), which was a decision of a single judge—Eyre, J.—un- 
doubtedly that decision was in accordance with the practice at that time prevailing. 
I agree with my Lord that it cannot be said in this case that by refusing to make 
this rule absolute we are depriving an injured party of any remedy, because there 
seem to be clearly four remedies open for this state of things which is complained 
of; one is to issue a Crown Office subpena instead of a subpcena from quarter 
sessions; another is to apply to the court of quarter sessions to impose a fine on the 
person who has disobeyed a subpcena when it is issued by the clerk of the peace. 
I do not doubt that Hotroyp, J., had good authority for Saying, as he did in R. v. 
Clement (2), that the courts inferior to the courts of Westminster may clearly fine 
and imprison for a contempt; and he goes on to give as an illustration the constant 
practice for those courts to fine jurors who do not attend. I can see no greater 
difficulty in imposing a fine on a person who has been subpeenaed as a witness than 








J 
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i imposing a fine upon a juror who does not attend. It is obvious that some 
process must be necessary to enforce the fine, and there can be no more difficulty 
in enforcing a fine upon an absent witness than there is in enforcing it upon an 
absent juror. The third remedy which has been often referred to and which seems 
to be undisputed, is a remedy by indictment or information for the disobedience to 
the inferior court; and the fourth possible remedy is one which has been certainly 
recognised, and that is an action for damages if it can be shown that the party has 
been damaged by the non-attendance of the witness. Therefore, there being these 
adequate remedies, I do not see any sufficient justification for saying that we are 
prepared to differ from the law as it was clearly laid down in R. v. Brownell (1). 
Therefore, I agree that the rule should be discharged. 


MACNAGHTEN, J.—I agree. 
Rule discharged. 


Solicitors: Smiles & Co., for Mossop & Mossop, Holbeach; Withers & Co., for 
Metcalfes, Copeman & Pettefar, Wisbech. 


[Reported by T. R. F. Burter, Esq., Barrister-at-Law.] 





R. v. JONES. Ex parte McVITTIE 


[Kine’s Bencn Division (Lord Hewart, C.J., Avory and MacKinnon, JJ.), 
January 23, 1931] 
[Reported [1931] 1 K.B. 664; 100 L.J.K.B. 193; 144 L.T. 597] 


Contempt of Court—Service of process—Precincts of court. 

A judgment debtor, who was plaintiff in an action tried at assizes, was served 
with a judgment summons while waiting in the corridor of the court. 

Held: it is no longer law that service of process within the precincts of a 
court is in itself a contempt of the court, and in the circumstances of this case 
no contempt had been committed. 

Cole v. Hawkins (1) (1738), Andr. 275, disapproved. 

Dictum of Martin, B., in Poole v. Gould (2) (1856), 1 H. & N. 99, at p. 100, 
applied. 

Notes. As to obstructing parties to proceedings by serving process upon a party 
in court, see 8 Hauspury’s Laws (3rd Edn.) 15, para. 24, text and note (a). 


Cases referred to: 
(1) Cole v. Hawiins (1738), Andr. 275; 2 Stra. 1094; 95 E.R. 396; 16 Digest 34, 
341. 
(2) Poole v. Gould (1856), 1 H. & N. 99; 25 L.J.Ex. 250. 


Rule nisi for attachment for contempt. 

The respondent, Henry Gilman Jones, had acted as solicitor for one Stewart in 
an action in the Salford County Court, in which Stewart recovered judgment against 
one MeVittie. MceVittie appealed to the Divisional Court, and his appeal was 
dismissed with costs. As MeVittie paid nothing on account of the damages and 
costs recovered against him in these proceedings a bankruptcy notice was served 
on him in June, 1929. In October, 1929, the first of a series of judgment 
summonses was issued against the debtor, but it was found impossible to effect 
service, and fresh judgment summonses issued in March and June, 1930, 
respectively could not be served. Another summons was issued on Noy. 25, 1930, 
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and was served on MeVittie on Nov. 28 in the corridor of the Manchester Assize 
Court, a few minutes before the sitting of the court. ) MeVittie was attending the 
court upon the trial of an action in which he was plaintiff. 

A rule nisi was granted calling upon Jones to show cause wy Ss oe of attach- 
ment should not issue against him for contempt in serving MecVittie with process 
in the precincts of the court. b 

B. L. O'Malley showed cause. z- 

B. H. Waddy supported the rule. 

LORD HEWART, C.J.—This is a rule nisi for attachment for contempt. [His — 
Lordship stated the facts and continued :] Unless the proposition be universally 
true that service of process within the precincts of a court of any kind in any 
circumstances amounts to a contempt of court, it is difficult to see how the par- C 
ticular service in this case can be contempt. The case relied on in support of the ~ 
rule is Cole v. Hawkins (1), which is nearly 200 years old. What was being con- _ 
sidered in that case was the serving of the copy of a bill of Middlesex. It is stated 
in the report that the whole court (except Pace, J., who hesitated) ; 

‘“‘were clearly of opinion that the service of a process in the sight of the court 

is a great contempt and punishable by attachment. And they said that persons py 

have been frequently laid by the heels for making arrests in those cases, where 

they have refused to discharge the party arrested.’’ 
The matter there relied on was that of arrest. This case is commented on in Poole 
v. Gould (2), but that case is not precisely in point, the question there at issue 
being not whether there was a contempt but whether the service was void. 
Pottock, C.B., said: £ 

“Even admitting the conduct of the party serving the writ to be improper, it 

does not follow that the service of the writ is void,’’ 
and Martin, B., said: 








“The courts ought to give assistance to creditors and not throw unnecessary 
impediments in the way of their service of process.’’ FF 
I do not say that there may not be circumstances in which service of process 
within the precincts of the court may amount to contempt; but on the particular 
facts of this case I think it is not possible to say that there was any contempt 
committed here, and therefore the rule should be discharged with costs. 

AVORY, J.—I agree. . 


MACKINNON, J.—I agree that this rule should be discharged. Personally, I G) 
regret that it is the only penalty that we can impose upon the applicant, because 
in My opinion a more impudent application has never been made in this court. 
Here 1s @ man against whom judgment -was obtained in February, 1929, and he 
paid nothing. In June, 1929, a bankruptcy notice was served on him, and still he 
paid nothing. On Aug. 15, 1929, an order for payment by S sébalenaete of £2 per 
month was obtained. He disobeyed that order flatly. Thereupon a series of H 
judgment summonses was taken out to call upon him to appear before the court, — 
and incidentally to give some answer to what was apparently a contempt b hin 
of the court which had made that order. All efforts to serve him with thoalll 
judgment summonses failed because he kept out of the way. Eventuall ee was | 
served with this summons in the corridor of the Assize Count pe him “id these 
circumstances, to say that the service of that judgment sirhmion i t of 
court seems to me to be farcical. Se 
Sipe pte ge 1s supported by a case—Cole y. Hawk 
litigants w 
arrested. 
eee with what was said by Martin, B 
the w 



















adays entirely obsolete, and 
-y In Poole v. Gould (2), namel 
8 and not throw impediments i 
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A It is possible, as has been pointed out by my Lord, that there might conceivably 
be circumstances in which service of a writ somewhere in a court might amount to 
a contempt. Personally, I cannot conceive what these circumstances might be, 
but in this case I am perfectly satisfied that no such circumstances exist. 


Rule discharged. 
B Solicitors: Braikenridge € Edwards; Light & Fulton. 


[Reported by T. R. F. Buruer, Esq., Barrister-at-Law. ] 





Re SMITH. PUBLIC TRUSTEE v. SMITH 


D [Court or Apprat (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), October 
26, 27, 1931] 


[Reported [1932] 1 Ch. 153; 100 L.J.Ch. 409; 146 L.'T. 145; 
48 T.L.R. 44; 75 Sol. Jo. 780] 


Charity—Benefit to community—Bequest ‘‘unto my country England’’—Payment 
to such person as His Majesty should direct. 

By his will made in 1917, S. bequeathed all his estate whether real or 
personal ‘‘unto my country England to and for . . . own use and benefit 
absolutely.” 

Held: (i) the bequest was a gift to a defined entity, England, and so was to 
be interpreted as a valid charitable bequest for the benefit of the inhabitants 

, of England. 

I West v. Knight (1) (1669), 1 Cas in Ch. 134; A.-G. v. Earl Lonsdale (2) 
(1827), 1 Sim. 105; A.-G. v. Carlisle Corpn. (3) (1828), 2 Sim. 487; Mitford v. 
Reynolds (4) (1842), 1 Ph. 185; Nightingale v. Goulbourn (5) (1847), 5 Hare 
484, affirmed (1848), 2 Ph. 594; and A.-G. v. Webster (6) (1875), L.R. 20 Iq. 
483, applied. Ie Macduff, Macduff v. Macduff (7), [1896] 2 Ch. 451; Blair v. 
Duncan (8), [1902] A.C. 387; and Houston v. Burns (9), [1918] A.C. 337, 


* distinguished. 
Dicta of Lorp Cave in A.-G. v. National Provincial and Union Bank of 
England (10), [1924] A.C. at p. 264, explained. Dictum of Younaer, L.J., in 
Re Tetley (10), [1923] 1 Ch. 258 at p. 275, dissented from. 
(ii) the gift should be paid to such person as His Majesty should direct under 
I his sign-manual. 


Notes. This case must be read subject to the explanation of it by the Court of 
Appeal in Re Strakosch, [1949] 2 All E.R. 6 at pp. 9-10, that ‘‘the principle laid 
down [by it] is that general words that money is to be applied for the benefit of 
a district or a country are construed as meaning for such purposes as are recognised 
by the law as charitable.’’ 

_ Considered: Williams’ Trusts Trustees v. I.R. Comrs., [1947] 1 All E..R. 518; 
Re Driffill, Harvey v. Chamberlain, [1949] 2 All E.R. 933. Explained and dis- 
tinguished: Re Strakosch, Temperley v. A.-G., [1949] 2 All E.R. 6. Referred to: 
Re Baynes, Public Trustee v. Leven Corpn., [1944] 2 All E.R. 597. 

As to gifts for the general benefit of a community, see 4 Haussury’s Laws (8rd 
Edn.) 227, para. 507; and for cases on the subject, see 8 Dicesr (Repl.) 349-351, 
296-311. As to crown jurisdiction over gifts to charity generally without a trust, 
see 4 Hatspury’s Laws (3rd Edn.) 408, para. 849; and for cases on the subject, 
see 8 Dicest (Repl.) 503, 2227-2237. 
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red to: ; on 
iit spa Knight (1669), 1 Cas. in Ch. 134; 22 E.R. 729; 8 Digest (Repl.) 342, 
237. 

(2) A.-G. v. Harl Lonsdale (1827), 1 Sim. 105; 5 L.J.0.8S.Ch. 99; 57 E.R. 518; 
8 Digest (Repl.) 421, 1116. 

(3) ree tae ae Corpn. (1828), 2 Sim. 487; 57 E.R. 851; affirmed (1830), 
8 L.J.O.S.Ch. 146, L.C.; 8 Digest (Repl.) 344, 251. 

(4) Mitford v. Reynolds (1842), 1 Ph. 185; 12 L.J.Ch. 40; 7 Jur. 3; 41 E.R. 602, 
L.C.; 8 Digest (Repl.) 344, 254. 

(5) Nightingale v. Goulbourn (1847), 5 Hare 484; 16 L.J.Ch. 270; 11 Jur.0.S. 
383; affirmed (1848), 2 Ph. 594; 17 L.J.Ch. 296; 11 L.T.0.S. 169; 12 Jur. 
317; 41 E.R. 1072, L.C.; 8 Digest (Repl.) 350, 297. 

(6) A.-G. v. Webster (1875), L.R. 20 Eq. 483; 44 L.J.Ch. 766; 8 Digest (Repl.) 
342, 238. 

(7) Re Macduff, Macduff v. Macduff, [1896] 2 Ch. 451; 65 L.J.Ch. 700; 74 L.T. 
706; 45 W.R. 154; 12 T.L.R. 452; 40 Sol. Jo. 651, C.A.; 8 Digest (Repl.) 
395, 879. 

(8) Blair v. Duncan, [1902] A.C. 87; 71 L.J.P.C. 22; 86 L.T. 157; 50 W.R. 369; 
18 T.L.R. 194, H.L.; 8 Digest (Repl.) 394, 865. 

(9) Houston v. Burns, [1918] A.C. 337; 87 L.J.P.C. 99; 118 L.T. 462; 34 T.L.R. 
219, H.L.; 8 Digest (Repl.) 396, 889. 

(10) Re Tetley, National Provincial and Union Bank of England, Ltd. v. Tetley, 
[1923] 1 Ch. 258; 128 L.T. 737; 92 L.J.Ch. 351; 39 T.L.R. 218; 67 Sol. Jo. 
350, C.A.; affirmed sub nom. A.-G. v. National Provincial and Union Bank 
of England, [1924] A.C. 262; 93 L.J.Ch. 231; 181 L.T. 84; 40 T.L.R. 191; 
68 Sol. Jo. 235, H.L.; 8 Digest (Repl.) 397, 892. 

(11) Morice v. Bishop of Durham (1805), 10 Ves. 522; 32 E.R. 947, L.C.; 8 Digest 
(Repl.) 390, 836. 

(12) Jones v. Williams (1767), Amb. 651; 27 E.R. 422, L.C.; 8 Digest (Repl.) 
344, 247. 

(13) Goodman v. Saltash Corpn. (1882), 7 App. Cas. 633; 52 L.J.Q.B. 193; 48 
L.T. 239; 47 J.P. 276; 81 W.R. 293, H.L.; 8 Digest (Repl.) 440, 1306. 

(14) Re Christchurch Inclosure Act (1883), 88 Ch.D. 520; 57 L.J.Ch. 564; 58 L.T. 
827; 4 T.L.R. 392, C.A.; affirmed sub nom. 4.-G. v. Meyrick, [1893] A.C. 
1 H.L.; 8 Digest (Repl.) 894, 776. 

(15) Income Tax Special Purposes Comrs. v. Pemsel, [1891] A.C. 581; L.J.Q.B. 
265; 65 L.T. 621; 55 J.P. 805; 7 T.L.R. 657; 3 Tax Cas. 53, H.L.; 8 Digest 
(Repl.) 312, 1. 

(16) A.-G. v. Lord Hotham (1823), Turn. & Russ. 209; affirmed (1827), 3 Russ. 
415; 38 E.R. 631, L.C.; 8 Digest (Repl.) 480, 1842. 

(17) A.-G. v. Peacock (1676), Cas. temp. Finch, 245; 28 E.R. 135; sub nom. 
A.-G. v. Matthews, 2 Lev. 167; 8 Digest (Repl.) 508, 2233. 

(18) atte v. A.-G. (1809), 3 Mer. 684; 386 E.R. 262, L.C.; 8 Digest (Repl.) 
504, 2253. 

(19) Hill v. Burns (1826), 2 Wils. & S. 80; 8 Digest (Repl.) 899, *304. 

(20) Crichton v. Grierson (1828), 8 Bli.N.S. 424; 4 E.R. 1890, H.L.; 8 Digest 
(Repl.) 399, 900. 


(21) Miller v. Rowan and Miller (Black’s Trustees) (1837), 2 Sh. & Macl. 866; 
8 Digest (Repl.) 399, *305. 


Appeal from a decision of Bennett, J., as to the validi 
The testator, Theodore Wynford Smith, b 
queathed all his estate as follows: 


ty of a bequest. 
y his will dated Jan. 13, 1917, be- 


“I give devise and bequeath all my estate and effects whatsoever and where- 
soever both real and personal whether in possession or re 


expectancy unto my country England to and for . 
absolutely.’ 


version remainder or 
- OWN use and benefit 


A 
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The testator died on April 23, 1930. The Public Trustee proved the will on 
Aug. 16, 1930, and took out this summons to determine the question whether the 
gift was (a) a valid charitable gift, or (b) was a valid gift in favour of His Majesty’s 
Treasury, or (c) was void. 

Bennett, J., held 


“that, assuming that this gift ‘unto my country England’ ought to be inter- 
preted as meaning a gift for the general benefit of the community of England 
as a whole, it is not a gift which must necessarily be confined to charitable 
purposes, and therefore is one which, on the authority of Re Tetley (10), I must 
hold to be void.”’ 


He further held that it was not a gift to the King in right of his crown, and 
accordingly found that the residuary estate of the testator had not been disposed 
of and devolved as on an intestacy. 

The Attorney-General and the Solicitor-General appealed. 


Stafford Crossman for the Attorney-General, in favour of the validity of the 
bequest as a good charitable trust to be carried out by a scheme under the sign- 
manual. 

A. Andrewes-Uthwatt for the Solicitor-General: this is a gift to the King in 
right of his crown, and so operates in favour of H.M. Treasury. 

J. H. Stamp for the plaintiff, the Public Trustee, the trustee of the will. 

Wilfrid M. Hunt for some of the next-of-kin. 

H. F. F. Greenland for executor of one of the next-of-kin. 


LORD HANWORTH, M.R.—On Jan. 13, 1917, Mr. Theodore Wynford Smith, 
of 5, Palace Gardens Mansions, Notting Hill Gate, and Newton Abbot, in South 
Devon, made his will. On April 23, 1930, he died, and his will was duly proved 
on Aug. 16, 1980. The will is quite short. He directs the payments of his funeral 
and testamentary expenses and all his just debts, and then he bequeaths 





“‘all my estates and effects whatsoever and wheresoever both real and personal 
whether in possession or reversion remainder or expectancy unto my country 
England to and for own use and benefit absolutely,”’ 


and he appointed the Public Trustee to be his executor. We are told that the will 
was made upon a printed form and that is why the words appear a little curiously 
and the words ‘‘own use and benefit’’ appear to be put in the place in which a space 
was left for them, and the grammar leaves something to be desired, though the 
sense is not difficult to gather. 

We have to construe the will, and it is said that that bequest ‘‘to my country 
England .. . for own use and benefit absolutely’’ is vague, uncertain, and void for 
uncertainty, that it cannot be held to be a charitable bequest so as to take it out 
of the rule against perpetuities, and that, therefore, the will is ineffective and the 
property would pass to the next-of-kin. It is noticeable that it is an out-and-out 
gift without any conditions at all ‘‘for own use and benefit absolutely to my 
country.’’ The court leans in favour of making the testamentary dispositions of 
a testator effective, if possible, within the limitations and in accordance with the 
principles of law. First of all, on the construction to be placed on the will there 
appears to be an entity indicated, namely, England. But is that so vague that it 
contains no meaning at all? I cannot so interpret the bequest. I think that there 
is an entity, although it would be possible to raise, I will not say doubts, but to 
raise a criticism that England itself is now joined to Scotland and to Wales and 
Northern Ireland, and that one uses a different and more comprehensive term when 
one is speaking of that collocation of countries. At the same time, the word 
“‘England’’ does connote to many an entity, and I think that if a man was asked 
where he was born he would be content to say, ‘‘I was born in England,’’ without 

ny more specific identification. 
‘ Y fhen se to the question, Is a bequest to a country, here England, good ? 
Two questions are somewhat mixed up. One has to consider at the same time 
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whether it is good as not being uncertain, and whether it is a ae ae “ 
to eliminate any danger from the other rules of law. As far back as Wes es nae 
(1) it was decided that a gift by a testator to the parish of Great Creaton where he 
was born, without saying to what use, was good. ‘There were no specific indications 
of the purposes for which it should be used, and all that was indicated was the 
parish where the testator was born. It was held that it was good and that the 
matter was to be referred for a scheme to see that the money was disposed of for 
the benefit of the poor of the parish. That ultimate destination is a matter which 
I will deal with later on, but the noticeable fact is that a gift to the parish without 
any specific use is held to be good as a gift to that area, or, rather, of course, for — 
the benefit of those who live within that area. 

Then A.-G. v. Earl Lonsdale (2) is a noticeable case. There there had been a 
deed and a will whereby a certain sum was to be used for charity, and the par- 
ticular charity that was then indicated was a school. In due course the school was 
established and carried on for some forty years. At the end of that time the.school 
came to an end and the tenant for life who was in enjoyment of the estates used 
the money that was coming and had been devoted to the school for his own purposes. 
The Attorney-General then brought proceedings, claiming that the money ought to 
be restored to a charitable purpose. The alternative to the school was this : 


‘for otherwise upon such other trusts, and for such other purposes as my 
executors shall think most conducing to the good of the county of Westmorland, 
and especially of the parish of Lowther.”’ 


The observation that is made there by the Vice-Chancellor is: 


“This amounts to a clear direction that if, for any reason, the testator’s inten- 
tion as to the school should fail, the manor, lands, and rectory intended for 
the endowment of the school should be applied to other charitable purposes; 
and the court is bound to carry this intention into effect.”’ 


I say the case is a noticeable one because it was argued with cogency that, inasmuch — 
as the specific bequest to the school had come to an end or failed, the indefinite 
purpose ought not to be brought out of its obscurity into which it had got; but it © 7 
was held by the Vice-Chancellor that the second bequest upon the failure of the 
first was effective and good, and clearly indicated the bequest valid because the 
money was to be applied to charitable purposes, although it was given simpliciter 
to the good of the county of Westmorland, and especially to the parish of Lowther 
without any more specific indication being given, F 

Then there is A.-G. v. Carlisle Corpn. (3), in which a grant from the Crown of © 
certain privileges and property for the defence of and preservation of the peace 
within the city of Carlisle is held to be a charitable gift. That again is vague in 
its ultimate terms, but the persons who are to benefit are the particular city, 
namely, Carlisle. ; 


In Mitford v. Reynolds (4) the testator disposed of his property, first, for the , 
making of a suitable, handsome, and durable monument, and so on, = 


‘‘after which he gave the remainder of his property to the Government of 
Bengal, to be applied to charitable, beneficial, and public works, at and in the 
city of Dacca in Bengal, for the exclusive benefit of the native inhabitants.”’ 
It was held that that was good. 
ficial, and public works. 
p. 190): 


It is for the express purpose of charitable, bene 
The Lord Chancellor, Lorp LynpuHurstT, said (1 Ph. at | 


“Tf these words . . . are to be taken distributively and not conjunctively, and 
any one of the purposes or of the alternatives would not constitute a valid’ 
charitable bequest, the whole disposition will, of course, fail’; 


but it was held there that they were to be taken conjunctively, with the result th 
the bequest was held to be good. He said this (1 Ph. at p. 195) : 


“Now, it is argued that this is a void bequest: and that this being a void 


Xa 


qq 
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bequest, and the amount which it will be necessary to expend for the purpose 

of carrying this design into effect, if it could be legally carried into effect, 

being uncertain . . . and the remainder of the residue being to be applied to 

the charitable objects to which I have already adverted, that if the sum to be 

applied to this object is uncertain, the balance also must be made uncertain,”’ 
and therefore that the whole bequest was void for uncertainty. However, he held 
otherwise, and that the bequest to the Government of Bengal for the purposes of 
the natives of Dacca was good—another illustration, in line with the other cases, 
where a gift to the inhabitants of an area larger than a parish or a county or a city 
is also held to be good. ; 

Then comes Nightingale v. Goulbourn (5), where there was a bequest: 


“‘to the Queen’s Chancellor of the Exchequer for the time being, to be by him 
appropriated to the benefit and advantage of Great Britain.”’ 


That bequest was held to be valid so far as related to the personalty. The question 
that is there discussed is whether or not the bequest given to the benefit and advan- 
tage of Great Britain is so wide and vague as to be void. Wreram, V.-C., in his 
judgment, draws attention to the well-known case of Morice v. Bishop of Durham 
(11), which I will refer to in a moment, and he says this: 


“I do not understand the observations of Srr Wruu1am Grant in Morice v. 
Bishop of Durham (11) as deciding that no general words could be equivalent 
to the word ‘charity’; nor do I think it would be right, with reference to the 
decided cases, to lay down any such general rule.’’ 


Then he founded himself on West v. Knight (1), Jones v. Williams (12), A.-G. v. 
Carlisle Corpn. (8), A.-G. v. Earl Lonsdale (2), and Mitford v. Reynolds (4); and 
he said this, that something which is to be in favour of or for the benefit of the 
inhabitants of Dacca is good, and he held it to be good. As to the word ‘‘charitable’’ 
he said that the bequest was for the benefit of all the native inhabitants in general, 
both rich and poor, and that it was, therefore, good. He also added that the 
British public in that case would stand in the situation of the person indicated by 
a bequest to a trustee for the advantage of A B. Nightingale v. Goulbourn (5) 
went before the Lord Chancellor on appeal, and after a discussion the Lord Chan- 
cellor said (2 Ph. at p. 595): 


‘“Many bequests have been held good charitable gifts to parishes, towns, coun- 
ties, and provinces [and he cites the cases to which I have already referred]. 
Why, then, is the present gift not good? Why is this kind of charitable gift 
to be held void because the particular objects are not specified, when that 
objection does not prevail in what have been called proper charities? It is no 
criterion of the invalidity of a charity bequest, that it is not capable of being 
administered in this court, for that is the case in every charitable gift which is 
administered under the sign-manual.’’ 


Again he refers to Morice v. Bishop of Durham (11), and continues : 


“Tf a gift to the Government for the benefit of the public be good, can it 
become bad because it is given to one member of that Government for the 
same purpose ?”’ 


He points out that in such a case the Chancellor of the Exchequer does not take 
for his own benefit, but a discretion would have to be exercised as to how it is 
used. After the bequest has been held good there may be some question arising 
as to how it can be best used for the benefit of the parish, the town, the county 
or the province. What we have, first of all, to determine, however, is whether or 
not this is a good bequest to what is really a defined class, that class being, in 
some cases to which I have referred, to be found in the parish or sometimes in the 
city, sometimes in the province and sometimes in a still larger area, but none the 


less defined. 


622 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


Those cases have all been considered from time to time and held good. In 
Goodman v. Saltash Corpn. (18) Lord SELBORNE, & master of accurate diction, says 


(7 App. Cas. at p. 642): 
“A gift subject to a condition or trust for the benefit of the inhabitants of a 
parish or town, or of any particular class of such inhabitants, is (as I under- 
stand the law) a charitable trust; and no charitable trust can be void on the 
ground of perpetuity,” 
and he cites some of the cases to which I have already referred. Lorp Carrns 
says (7 App. Cas. at p. 650): 
“Tt appears to me that there is no difficulty in supposing such a grant, a grant 
to the corporation before the time of legal memory of a several fishery, a grant 
by the Crown, with a condition in that grant... that the free inhabitants of 
ancient tenements in the borough should enjoy this right, which as a matter of 
fact the case tells us they have enjoyed from time immemorial. A grant of 
that kind, it appears to me, would be perfectly legal and perfectly intelligible, 
and there would be nothing in it which would infringe any principle of law. 
Such a condition would create that which in the very wide language of our 
courts is called a charitable, that is to say a public, trust or interest, for the 
benefit of the free inhabitants of ancient tenements. A trust of that kind 
would not in any way infringe the law or rule against perpetuities, because we 
know very well that where you have a trust which, if it were for the benefit 
of private individuals or a fluctuating body of private individuals, would be 
void on the ground of perpetuity, yet if it creates a charitable, that is to say a 
public, interest, it will be free from any obnoxiousness to the rule with regard 
to perpetuities.”’ 
It is quite impossible, certainly in this court, to set aside the weighty opinions of 
two such distinguished lawyers and Lord Chancellors. There seems to be abundant 
and clear approval of the cases to which I have already referred. The matter does 
not stop there, however, for the same approval is again given by Linpxey, L.J., in 
Re Christchurch Inclosure Act (14). 
Lastly, in Income Tax Special Purposes Comrs. v. Pemsel (15) ([1891] A.C. at 
p. 544) Lorp Haussury says this: 
“A gift 
‘to the Queen's Chancellor of the Exchequer for the time being, and to be 
by him appropriated to the benefit and advantage of my beloved country 
Great Britain’ . 


is a ‘charitable purpose.’ 


I will not stop to note that the gift being to the Chancellor of the Exchequer does 
not seem to have been the root of the decision in Nightingale v. Goulbourn (5), and 
recent authorities would seem to indicate that one ought not to draw any particular 
deduction from the person who is made trustee. But put in the way in which it 
is by Lorp Hatspury, ‘‘appropriated to the benefit and advantage of my beloved 
country,’’ it is a good charitable bequest. 
One case more I must refer to is A.-G. v. Webster 
in favour of parishioners of a parish for ever, which, it was decided, can only be 
upheld on the ground of its being a charitable trust. However, it os won noting 
what was decided there. A certain number of charitable funds or moneys for 
centuries had percolated down into the hands of particular persons and those 
moneys had always been used for charitable purposes in the sense of hits benefitin 

the parish. Sir Grorce Jessen says (L.R. 20 Eq. at p. 491): y 


99 


(6), where there was a trust 


We have a case where property was purchased for the benefit of a parish, and 
which hag been used now for nearly three centuries for charitable purposed 
and, that being so, I have not the slightest doubt or hesitation in saying that 
if there had been no authority whatever on the subject, there could be no 
question that this was properly held for charitable purposes.” 


: 


. 


C 


D 


E. 


HI 
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Then he cites A.-G. v. Lord Hotham (16), where there was a conveyance ‘‘for the 
use and benefit of the said parish.” Therefore, if you want authority there is 
express authority, but I say none was wanted, because it is impossible for the 
defendants to make out how you can have a valid trust for the benefit of the parish 
without its being charitable. The interest of that case appears to me to be this, 
that where you have a bequest to a parish, a city, a province or the like, that seems, 
and is apparently held by Sm Grorcr JESSEL, to connote, first of all that it is good, 
but that it is good in the sense that it is for charitable purposes in that parish; in 
other words, you do not want further words when you are giving to the city, the 
parish or the county to indicate that it is to be for charitable purposes, because the 
destination which you have indicated is one which the court endeavours to uphold 
and finds in that very bequest the indication that the money so disposed of is to 
be used for charitable purposes. 

I want to turn back for a moment to Morice v. Bishop of Durham (11), for that 
is always cited, or at least it is the basis on which the judgment of Lorp Mac- 
NAGHTEN in Pemsel’s Case (15) is founded. What was decided there was this, that 
a bequest ‘‘for such objects of benevolence and liberality as the trustee in his own 
discretion shall most approve,’’ cannot be supported as a charitable legacy. They 
were objects of benevolence and liberality. Those words are certainly too wide 
within the decision in Pemsel (15), and were held within the decision in Morice v. 
Bishop of Durham (11) to be too wide. It would be too indefinite. That was the 
ground on which the trust failed. Lorp Expon, however, when the latter case 
came before him on appeal, made this observation (10 Ves. at p. 521): 


‘With reference to those in which the court takes upon itself to say, it is a 
disposition to charity, where in some the mode is left to individuals, in others 
individuals cannot select either the mode or the objects, but it falls upon the 
King, as parens patrie, to apply the property, it is enough at this day to say, 
the court by long habitual construction of those general words has fixed the 
sense; and, where there is a gift to charity, in general, whether it is to be 
executed by individuals, selected by the testator himself, or the King, as parens 
patriw, is to execute it (and I allude to A.-G. v. Matthews (17)), it is the duty 
of such trustees, on the one hand, and of the Crown, upon the other, to apply 
the money to charity, in the sense, which the determinations have affixed to 
that word in this court; namely, either such charitable purposes as are 
expressed in the statute or to purposes having analogy to those.”’ 


That passage, to my mind, is of importance because it clearly shows that the Lord 
Chancellor was saying that a charity in general terms may be good, although it 
would fall to those who have the responsibility of executing it to see that it is 
confined to objects which fall within the proper sense of the word ‘‘charitable’’ as 
construed in these courts and that you may have a general bequest in which that 
duty falls upon the King as parens patrie. However, he does not say that a 
bequest general in its terms is to be held void by the court because of those general 
terms; he seems to indicate, in close alliance with the authorities that I have already 
cited, that you may have a gift to charity in general, afterwards to be devoted to 
purposes chosen by, it may be, the King, or it may be other persons. In Newland 
v. A.-G. (18) we have an illustration of that, because one sees (3 Mer. at p. 684) 
that in the will of Abraham Newland there was a bequest of stock to His Majesty’s 
Government in exoneration of the national debt. There the Lord Chancellor 
directed it to be transferred to such person as the King under his sign-manual 
should appoint—an indication of carrying out the method suggested by Lorp Expon 
in Morice v. Bishop of Durham (11). 

Those cases seem to me so clear that we have a sequence of authority over a long 
series of years which must be respected and, of course, followed in this court. It 
is said, however, that there are other cases which have been decided in recent years 
which militate against that view. Before I pass to those I want to call attention 
to the fact that this class of cases to which I am now coming had a different 
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problem to solve, such as, for instance, that which is found in Re Macduff, Macduff 
v. Macduff (7). From time to time you find eases in which you have, as in 
Macduff's Case (7), a bequest of money to some one or more purposes, charitable or 
_philanthropic; and it is held that they must be treated as either charitable or 
philanthropic purposes, and that such a bequest is not good because the alternative 
was given to those who had to determine how the bequest should be made use of 
to devote it to philanthropic purposes; and there are many philanthropic purposes 
which cannot be held to be charitable, within the well-known definition, as we now 
know it, of Lorp Macnacuren in Pemsel’s Case (15). In Re Macduff (7) Lixvuey, 
L.J., deals with Pemsel’s Case (15). Dealing with the words of Lorp MACNAGHTEN 
he says that they are a paraphrase of the words of Sir Samuet Romiiuy, and con- 
tinues ({1896] 2 Ch. at p. 467): 


‘“* “Charity” in its legal sense comprises four principal divisions: Trusts | 








for the relief of poverty; trusts forthe advancement of education; trusts for 
the advancement of religion; and trusts for other purposes beneficial to the 
community, not falling under any of the preceding heads,’ 
leaving out those somewhat significant words of Sm Samuet Romy as to the 
fourth head, ‘which is the most difficult,’ which showed perfectly plainly that 
Str Samurt Romiiy saw, and I do not doubt that Lorn MAcNAGHTEN saw also, 
that there might be some purposes of public general utility which might be | 





charitable and some which might not.”’ 


That was a case in which you have an alternative offered in the terms of the bequest 
itself. Such an alternative was also to be found in Blair v. Duncan (8) ({1902] — 
A.C. at p. 43). There Lorp Davey deals with the cases in this way: E 


“There are three cases in this House to which your Lordships’ attention was 
called. In Hill v. Burns (19) a bequest to trustees was held valid, whereby a } 
testatrix appointed the residue of her estate to be applied by her trustees in 
aid of 


‘the institutions for charitable and benevolent purposes established or to be Fr 
established in the city of Glasgow, or neighbourhood thereof,’ 


¢ 


to be appropriated in such manner as to the trustees might seem proper. In 
Crichton v. Grierson (20) a gift to trustees of a residue to be applied in such 
charitable purposes and bequests to such of the testator’s friends and relations 
as might be pointed out by his wife, with the approbation of the majority of 
the trustees, was also held valid. Lastly, in Miller v. Rowan and Miller Ce 
: 
> 
i 


(Black’s Trustees) (21) a bequest for such charitable and benevolent purposes 

as the trustees might think proper was held valid. If, therefore, the words 

in the present case were merely ‘charitable purposes,’ or were ‘charitable and 

public purposes,’ I think effect might be given to them, the words in the latter 

case being construed to mean charitable purposes of a public character.”’ 
In other words, where you can treat the words con 
overshadowed by the word ‘‘charitable,’’ but where vou get an alternative proposed, 
as in Re Macduff (7), or in Blair v. Duncan (8), “for charitable or public purposes,” 
using the words disjunctively, that shadow cannot be brought forward from the 
word ‘‘charitable’’ so as to prevent a distribution of the money for some objects 
which are not charitable. That is the class of cases in which a difficulty arises 
because of the more specifie words which are used. : 

One of the cases which are relied on by the next-of-kin is Houston v. Burns (9). 


In that case there was a bequest to public purposes to be selected by a third party, 


though limited to a particular locality; the words ; 
ar locality; the ‘ds in that case were ‘ 
benevolent or charitable purposes”’ vartionise-pacae a 


im connection with a partic i i 
be observed that the words are disjunctive, and that thes fail defini an a 
gebisapa2 rT was going to say, or, at least, within the difficulty pointed out by 
4ORD Davey in Blair vy. Duncan (8). It is impossible to construe such words as 
united together under the word ‘“‘charitable.”’ So it was held that the words were 

















junctively, there they may be 
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too wide and that the mere local limitation did not cure the ambiguity of the wide 
words: you could bestow the moneys to purposes not charitable, even though that 
was to be done within a particular area. I do not find that any of those cases 
militate against the principle adopted by the cases to which I have already referred. 
Then I come, lastly, to the case which was relied on by the learned judge, Re 
Tetley, National Provincial and Union Bank of England, Ltd. v. Tetley; on appeal, 
sub nom. A.-G. v. National Provincial and Union Bank of England (10). In that 
case the testator directed his trustees to apply a fifth of his residuary estate ‘‘for 
such patriotic purposes or objects and such charitable institution,’’ and so on, ‘‘as 
they, in their absolute discretion should select.’’ It was held that ‘‘patriotic 
purposes or objects’’ was again disjunctive and too wide. Russet, J., said: 


“The Attorney-General contended before me that the clause should be read 
conjunctively, and that so read the trustees in selecting any purpose, object, 
or institution were confined to selecting such as were both patriotic and 
charitable, or, at all events, that every object selected by them must be charit- 
able. I am unable so to read the gift. The repetition of the word ‘such’ and 
the reference both to patriotic objects and to charitable objects makes such a 
reading, in my opinion, impossible. The testator has by this clause, accord- 
ing to its natural and grammatical interpretation, given to the trustees a four- 
fold choice in the exercise of which he authorises them to devote the funds to 
any one or more of the following, namely, ‘patriotic purposes,’ ‘patriotic 
objects,’ ‘charitable institutions,’ and ‘charitable objects.’ "’ 


Lorp STERNDALE said he agreed with those words of RussruL, J. WARRINGTON, 
L.J., does the same, and we have the key of the case in those words used by 
Russet, J.; in other words, Tetley’s Case (10), so far, is a case which falls exactly 
into line with Blair v. Duncan (8) and Houston v. Burns (9). However, reference 
is made to some words which were used (and this was what created the difficulty 
in the mind of the learned judge below) by Lorp Cave in his speech, in which 
he said ([1924] A.C. at p. 264): 


‘‘Now the general rule is clear that if you are making a will you must declare 
your wishes, and not leave it in wide.and uncertain terms to someone else to 
make a will for you.”’ 


Again he says: 


“So here it is not enough to say that the trust in question is for public purposes 
beneficial to the community or for the public welfare; you must also show it 
to be a charitable trust. My Lords, I am not able to say that this is a 
charitable trust. The expression ‘patriotic purposes’ is vague and uncertain.”’ 


I have read those words very carefully. I think that they are intended to be 
directed to the cases where there is an alternative, where you cannot make the 
word ‘‘charitable’’ conjunctively limit the other purposes; they are intended to 
indicate that where an alternative is given it cannot be shown that it is necessarily 
for a charitable trust. I cannot find that those words are intended to overrule the 
principle of the sequence of cases from West v. Knight (1) right away down to 
Nightingale’s Case (5), and the approval expressed of them, to which I have already 
referred. I think one must interpret those words in reference to the case upon 
which they were spoken, and not otherwise; they were simple words to which can 
be given full effect if one reads them side by side as intending the same result as 
Lorp Davey’s words in Blair v. Duncan (8). 

The result is that I come to the conclusion that there is a definitive purpose, 
namely, that the bequest is to be for England. That is good in the same sense 
that, although general, when the sum bequeathed is to be used it is to be applied 
to charitable purposes as in A.-G. v. Webster (6). There is no area or purpose of 


vested which is not charitable. Why not then give effect to the 


distribution sug ae 
plain meaning that it is for the advantage, within the meaning of the rule as to 
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the interpretation of the word Freie of be penne of England? In my 

ini re, the Attorney-General succeeds 1n h1 : 
-anaeear Mune NESE right course is to hand over this money to the 
person designated under the sign-manual by the supreme head of the country for 
the advantage of the country, England. That supreme head, as Lorp Epon said 
in Morice v. Bishop of Durham (11) (10 Ves. at p. 521), being the parens patriee, 
will cause it to be distributed in accordance with the law applicable to charitable 
moneys. It appears to me that Re Tetley (10) does not authorise us, still less compel 
us, to overrule the long series of cases which have been approved in the House of 
Lords; and I have come to the conclusion, therefore, that we are free from the 
difficulty which oppressed the learned judge below, and that we must give effect to 
this bequest as one which is good as a charitable bequest and not avoiding or 
militating against any rule which the learned judge conceived he had to find ought 
to be applied after Re Tetley (10). 


LAWRENCE, L.J.—In my judgment this case is covered by the decision in 
Nightingale v. Goulbourn (5), where the court had to consider the validity of a 
residuary bequest to the Queen’s Chancellor of the Exchequer to be appropriated 
by him for the benefit of Great Britain. In the court below, Wicram, V.-C., after 
reviewing the earlier authorities, states (5 Hare at p. 491) as follows: 


“This is not simply a bequest to trustees for purposes of a general and wholly 
unrestricted nature, but for the benefit and advantage, that is, for the good of 
a particular class, a large class, it is true, but still a class coming within some 
defined limits, and which is within the decision in Mitford v. Reynolds (4). If 
a bequest were made to a trustee to be appropriated, at his discretion, for the 
benefit and advantage of A B, that would in equity be a bequest to A B. The 
British public, in this case, stand in the situation of A B, in the case I have 
supposed; but it has not been argued that that difference alone was fatal to 
the bequest.”’ 


The learned Vice-Chancellor then proceeds to consider whether the fact that the 
Chancellor of the Exchequer was the person appointed to administer the trust 
militated against the view that he had formed that the bequest was valid, and 
concludes that it does not. His words are (5 Hare at p. 491): 


“I am of opinion that this bequest is valid, unless it can be shown that the 
Chancellor of the Exchequer may, consistently with the trust under the will, 
appropriate the fund to purposes in which the British public have no direct and 
immediate interest—no interest except incidentally and indirectly—or that he 
is at liberty in fact to appropriate it to any other than such general public 
purposes as the Attorney-General might protect and control. I cannot con- 
celve a purpose to which these trust funds could be lawfully applied, according 


to the will, which would not be so general and public in its character as to 
constitute a charitable use.”’ 


ments, both of Vicr-CHAaNn 
g ’ 2- CHANCELLOR 
Wicram and of Lorp CoTTENHAM, were expressly based on the earlier cases in 


which bequests to parishes, towns, counties and provinces had been held good 
charitable bequests, and particularly on West vy. Knight (1), A.-G. v. Earl Lonsdale 
(2), and Mitford v. Reynolds (4), none of which in any way désatden es the par- 
hie 3 office occupied by the person selected by the testator as his trustee. To 
on of cases can now be added Goodman v. Saltash Corpn. (13). The effect of 
: iraes bag Nightingale v. Goulbourn (5) is that a bequest to a trustee for the 
venent of Great Britain is not simply a bequest to the trustee for public purposes 
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generally, which would be void for uncertainty, but is a bequest for the benefit of 
a particular class, albeit a large class, coming within some definite limits, and is, 
therefore, a bequest for a specified public purpose, and, as such, a valid charitable 
bequest. The decision in Nightingale v. Goulbourn (5), so far as I know, has 
never been contested, and in Pemsel’s Case (15) Lorp Hatspury refers to it without 
suggesting any doubt as to its correctness. 

It follows, if my view of the effect of the decision in Nightingale v. Goulbourn (5) 
is right, that a bequest ‘‘for the benefit of England,’’ such as we have in the present 
case, is a fortiori a valid charitable bequest. 

Counsel for the next-of-kin contended that the decision in Nightingale v. Goul- 
bourn (5) is inconsistent with a number of cases decided by the House of Lords in 
recent years and, in view of those cases, could only be supported, if at all, on the 
ground that it was a gift to the Chancellor of the Exchequer and, therefore, in aid 
of taxation. In my judgment, this contention, which succeeded in the court below, 
is not well-founded. The cases on which counsel for the next-of-kin more particu- 
larly relied were Blair v. Duncan (8), Houston v. Burns (9), and Re Tetley, National 
Provincial and Union Bank of England, Ltd. v. Tetley (10), all of which are, in 
my judgment, distinguishable from Nightingale v. Goulbourn (5) and from the 
present case. The House of Lords had to consider bequests for public purposes 
generally under which, to quote Lorp Davey’s words in Blair v. Duncan (8) ([{1902] 
A.C. at p. 44): 


‘Tt would, therefore, be in the power of the trustee to apply the whole of the 
fund for purposes which are not charitable, though they might be of a public 
character.”’ 


Such trusts, that is to say, trusts for public purposes of a general and wholly 
unrestricted nature, were, as appears from the judgment of Wicram, V.-C., in 
Nightingale v. Goulbourn (5), at the date when that case was decided recognised 
to be void for uncertainty. It is interesting to note that in Blair v. Duncan (8) 
the learned counsel for the respondents relied on Mitford v. Reynolds (4) and 
Nightingale v. Goulbourn (5) as showing that a trust for public purposes generally 
would be invalid. It is to be observed that the House of Lords in the cases relied 
on by counsel for the next-of-kin did not cast any doubt on the line of cases of 
which Nightingale v. Goulbourn (5) and the present case are examples, nor were 
any cases coming within that category even referred to in the speeches of the 
learned law Lords. In Tetley’s Case (10), in the report in the court of first 
instance and in the court of appeal, Nightingale v. Goulbourn (5) was cited by the 
counsel for the Attorney-General. In the Court of Appeal YounGer, L.J., was the 
only member of the court who referred to that case in his judgment. He said 
([1923] 1 Ch. at p. 275): 
“T cannot myself, however, escape from the impression that, whether con- 
sciously or not, the fact that the gift was in that case made to the holder of 
the office of Chancellor of the Exchequer for the time being led the court 
to conclude that the way in which the public was necessarily to be benefited 
as a result of the gift made the gift unobjectionable.”’ 


In the House of Lords Nightingale v. Goulbourn (5) was not even cited. In view 
of the language of the judgments of both Wicram, V.-C., and Lorp CorrenHaM, as 
reported, I cannot accept the view expressed by Youncer, L.J., in the passage I 
have quoted. It seems to me plain that both the Vice-Chancellor and the Lord 
Chancellor, so far as from considering that the fact that the trusteeship was vested 
in the Chancellor of the Exchequer helped the contention that the trust was a 
valid charitable trust, were at pains to explain that in spite of that fact the bequest 
was a valid charitable bequest—the Vice-Chancellor on the ground that the Chan- 
cellor of the Exchequer would not under the trust be at liberty to appropriate the 
fund to any other than general public purposes under the control, if need be, of the 
Attorney-General; Lorp CoTreNHAM on the ground stated by him, that it is ‘no 
ground for the invalidity of a charitable bequest that it is not capable of being 
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administered in this court, for that is the case in every charitable gift which is 
administered under the sign-manual. At the conclusion of Lorp CorrenHam’s 


judgment he expressly says this : 


“T see no reason for doubting the propriety of the many similar cases which 
have been referred to, and if I did, thinking as I do that the present falls 
within the principle of them, I should be bound to follow them. 


The conclusion I have arrived at, after considering all the authorities to which 
our attention has been drawn, is that the present case falls within the principle of 
the cases in which the gift is for the benefit of a particular class, and, therefore, for 
a specified public purpose, and not within the line of cases in which the gift is for 
public purposes of a general and wholly unrestricted nature. é é 

In the result, therefore, I am of opinion that the bequest is a valid charitable 
bequest, and that the appeal of the Attorney-General should be allowed. 


ROMER, L.J.—The first thing to be done, in order to decide the questions 
arising on this appeal, is to ascertain the meaning of the words used by the testator 
“my country England.’”’ It was at one time suggested, though perhaps not 
very strongly, on behalf of the Solicitor-General, that these words mean His 
Majesty the King. Such a construction would no doubt avoid much difficulty, 
but it is not one which, in my opinion, can be extracted from the words the 
testator has used. The words ‘‘my country England’’ must, I think, mean 
“my countrymen, the people of England,” or ‘‘my countrymen inhabiting Eng- 
land’’; for, of course, it is obvious that they cannot mean that portion of the 
surface of the globe which is called England. It is equally obvious that we cannot 





construe the gift as a gift to the people of England, that is to say, a gift of a- 


residue which is to be divided equally between every inhabitant of this country. 
We are, accordingly, as it seems to me, driven to treat the gift as a gift for the 
benefit of the testator’s countrymen, the people of England. If that be a good 
charitable gift, no trustee having been appointed, I should myself have thought 
that the fund would have to be administered under the sign-manual. 

But, however that may be, the important question to be decided is as to whether 
it be a good charitable trust or not. In my opinion, it is well established by 
authority that a gift for the benefit of the inhabitants of a particular place is a good 
charitable gift. The authority most in point in the present case is Nightingale v. 
Goulbourn (5), where there was a gift. 


‘‘to the Queen’s Chancellor of the Exchequer for the time being, and to be by 


him appropriated to the benefit and advantage of my beloved country, Great 
Britain.”’ 


It was held by Lorp CoTTENHAM, affirming the decision of Wicram, V.-C., that that 
was a good charitable gift. I am not going to read the judgment, I only wish to 
say this: like Lawrence, L.J., I find myself unable to agree with YounGER L.J., 
as he then was, when, in giving his judgment in Re Tetley (10), he said that the 
foundation of that decision was the fact that the gift was to the Chancellor of the 
“Exchequer. Reading the judgment of Lorp CorrenHam, it is, in my opinion, 
reasonably plain that the effect of it was this, that a gift for the benefit of the 
country, Great Britain, was a good charitable gift, and that, that being so, it did 
not cease to be a good charitable gift because the gift was to Great Britain through 
the Chancellor of the Exchequer. Secondly, he held that when at a later stage it 
became necessary to formulate a scheme for the administration of the charity, the 
fact that the gift was through the Chancellor of the Exchequer would serve as a 
useful guide to those whose duty it was to prepare the scheme. That case was 
merely a particular application of a still more general principle that has been 
established by cases decided both before and since Nightingale v. Goulbourn (5). 
It is sufficient to refer to West v. Knight (1), a gift for the benefit of a parish; to 
A.-G. v. Earl Lonsdale (2), a trust for the benefit of a country; to Mitford v. 
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Reynolds (4), a gift to the Government of Bengal for the benefit of native inhabi- 
tants; to A.-G. v. Webster (6); to Goodman v. Saltash Corpn. (13), a decision of 
the House of Lords; to Re Christchurch Inclosure Act (14), a decision of this court, 
where there was a trust for the benefit of the occupiers of certain cottages. 

It has been said that those decisions have been affected and must no longer be 
treated as law by reason of certain dicta to be found in this court in Re Tetley (10), 
and in the House of Lords in Re Tetley (10), when it went to that House, and to 
certain dicta in Houston v. Burns (9). However, those dicta—and they not un- 
naturally affected the mind of Bennert, J., and were indeed responsible for his 
decision in favour of the next-of-kin in this case—must be read in connection with 
the facts of the case in which they were uttered, and with reference to the points 
that had to be decided in those cases. When one looks at them it will be found 
that what the authors of those dicta were concerned with was the proposition that 
every gift, the purpose of which was the public benefit, was necessarily a good 
charitable gift, and it was that proposition that the authors of the dicta in question 
were endeavouring to combat. It is impossible to think that any of the authors 
of those dicta intended, even if it was open to them, to dissent from the decision 
of the House of Lords in Goodman v. Saltash Corpn. (18), and it is incredible that 
any of them would have dissented from those decisions without making any 
reference to them whatsoever. In every one of the judgments in which those 
dicta occur it will be found—I think I am speaking accurately—that although many 
cases are referred to, no reference is made to any one of the decisions to which I 
referred at the beginning of my judgment. In those circumstances, it appears to 
me that it would be quite wrong to regard the dicta in question as in any way 
affecting the decisions which establish the principle that a gift or trust for the 
inhabitants of a particular place is a good charitable gift or trust. That this comes 
within this principle seems to me to be clear. England is a larger district, of 
course, than a county; but it is impossible, in my opinion, to distinguish this case 
from those by reference to the size of the particular district which has been selected 
by the testator. 

For these reasons I agree that this appeal must be allowed. 


Stafford Crossman asked for an order 


‘that the order [of the Court below] may be reversed so far as it declares that 
on the true construction of the will of the above-named testator, Theodore 
Wynford Smith, the residuary gift therein contained ‘unto my country England 
to and for own use and benefit absolutely’ does not constitute a valid charitable 
gift or operate in favour of His Majesty’s Treasury, and is undisposed of by 
the said will. And that in lieu of such declaration it may be declared that the 
said residuary gift is a valid charitable gift, and that it may be ordered that 
the plaintiff do pay and transfer the residuary estate of the said testator to the 
Treasury Solicitor or such other person as His Majesty shall direct to be applied 
for charitable purposes under the directions of His Majesty.” 


[After some discussion. ] 
LORD HANWORTH, M.R.—The last part of the order will run, then, 


‘and in lieu of such declaration this court doth declare that the said residuary 
gift is a valid gift for charitable purposes, and doth order that the plaintiff do 
pay and transfer the residuary estate of the said testator to such person as His 
Majesty shall direct under his sign-manual.”’ 

: Appeal allowed. 


Solicitors: The Treasury Solicitor; Walter Crimp & Co., for Harold Michelmore 
é Co., Newton Abbot; Sharpe, Pritchard & Co., for W. C. Cripps, Son, & Harries, 


Tunbridge Wells. | 
[Reported by Grorrrey P. Lanawortnuy, Esq., Barrister-at-Law. | 
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A 
NEWS OF THE WORLD, LTD. v. ALAN FAIRHEAD 
& SONS, LTD. 


[Cuancery DIvIsIoNn (Farwell, J.), June 26, 29, 30, July 1, 1931] 
[Reported [1931] 2 Ch. 402; 100 L.J.Ch. 894; 146 L.T. 11] B 


Easement—Light—Dominant tenement pulled down—New building erected— 
Small coincidences between ancient and new lights—Rights of owners of 
dominant tenement. 

In 1925 a building which was entitled to ancient lights was pulled down and 
a new building erected on the site. No proper record was taken of the extent 
of the identity of the old and new windows, but it was shown that on the © 
ground floor there were pencils of ancient light admitted through some of the 
new windows. The servient tenement was afterwards pulled down and a new 
building of greater height was being erected on the site when the owners of the 
dominant tenement claimed an injunction to restrain the obstruction of their 
ancient lights. 

Held: mere lack of evidence of any intention by the plaintiffs to preserve D 
their ancient lights was not by itself sufficient to prove an intention on their 
part to abandon them, even though the amount of coincidence between the old 
and the new lights was comparatively small; but, as the plaintiffs had pulled 
down a building with ancient lights and erected a new building totally different 
in every respect, though having windows to some extent in the same positions 
as the old windows, they could not require the defendants to do more than see JB 
that the ancient lights to which they were still entitled were not obstructed to 
the point of nuisance; especially having regard to the great uncertainty which 
existed as to the exact dimensions of the windows and lights, it was impossible 
to determine the result of the threatened obstruction; and the plaintiffs’ claim 
must fail. 


Notes. Referred to: Smith v. Evangelization Society (Inc.) Trust, [1933] Ch. F 
515. 

As to the right to light generally, see 12 Hanspury’s Laws (8rd Edn.) 582 et seq.; 
and for cases see 19 Diaust 128 et seq. 


Cases referred to: 
(1) Colls v. Home and Colonial Stores, Ltd., [1904] A.C. 179; 73 L.J.Ch. 484; G 
90 L.T. 687; 58 W.R. 30; 20 T.L.R. 475, H.L.; 19 Digest 123, 830. 
(2) Scott v. Pape (1886), 31 Ch.D. 554; 55 L.J.Ch. 426; 54 L.T. 899; 50 J.P. 645; 
34 W.R. 465; 2 T.L.R. 310, C.A.; 19 Digest 126, 847. 
(3) Tapling v. Jones (1865), 20 C.B.N.S. 166; 11 H.L.Cas. 290; 5 New Rep. 493; 


34 L.J.P.C. 842; 12 L.T. 555: 29 J.P. 611; 11 Jur.N.S. 309; 18 W.R. 617; 
144 E.R. 1067, His 19 Digest 125, 841, H 
(4) Andrews v. Waite, [1907] 2 Ch. 500; 76 L.J.Ch. 676: 97 L.T. 428; 19 Digest 
129, 871. ae i 
(5) Ankerson vy. Connelly, [1906] 2 Ch. 544; 75 L.J.Ch. 804; 95 L.T. 716: 22 
T.L.R. 748; affirmed, [1907] 1 Ch. 678; 76 L.J.Ch. 402; 96 L.T. 681: 23 
T.L.R. 486, C.A.; 30 Digest (Repl.) 177, 258. . 
6) Bailey ¢ Son, Ltd. v. Holborn and Fy ] I 
: eu: *rascati, Ltd., [1914] 1 Ch. 598: 83 
_ sede 515; 110 L.T. 574; 58 Sol. Jo. 821: 19 ai 140, 956. 
“Techette v. Compagnie Manufacturiére de St. Hyaci he (1883), 9 A 
( Jacturiere St. Hyacinthe é aS 
_ 170; 58 L.J.P.C. 20; 50 L.T. 62, P.C.: 44 Digest 13 igen aan 
(8) Higgins v. Betts, [1905] 2 Ch. 210; 74 L.J.Ch. 621; 92 L.T. 850: 58 W.R 
“ Cae: 21 T.L.R. 552; 49 Sol. Jo. 535; 19 Digest 128, 899 4 
¥) Dyers’ Co. v. King (1870), L.R. 9 Ea. 4§ h. 88 
OC g (1870), L.R. 9 Eq. 488; 89 L.J.Ch. 389: 99 20; § 
J.P. 873; 18 W.R. 404; 19 Digest 144, 989 a 
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The judgment of Lorp LinpieEy in Colls v. Home and Colonial Stores, Ltd. (1), 
[1904] A.C. 179, explained. 


Witness Action. 

The plaintiffs were the lessees of certain premises at the corner of Fleet Street 
and Whitefriars Street in the city of London, known as 67, Fleet Street, and 1, 2, 
and 3, Whitefriars Street, which they held for a term of ninety-four-and-a-half years 
from March 25, 1925. The defendants were the owners of premises on the other 
side of Whitefriars Street, opposite to the plaintiffs’ premises known as 68, Fleet 
Street, and 41, Whitefriars Street. In 1925 the first-mentioned premises were 
entitled to a right of light over the other premises. In 1925 the premises of the 
plaintiffs were pulled down and new buildings were erected on the site, with a 
number of windows facing on Whitefriars Street. Their architect prepared a plan 
of the proposed buildings, so as to obtain the licence of the district surveyor, but 
no plan or survey was made which showed accurately the coincidences, partial or 
otherwise, of the new and old windows. From the evidence at the trial it was 
clear that the architect never devoted his attention in any way to preserving the 
ancient lights. It was evident that there were partial coincidences, but these were 
accidental. After the new buildings had been completed the defendants pulled 
down their buildings at 68, Fleet Street, and 41, Whitefriars Street, and began to 
erect on the site new buildings which were intended to be of much greater height 
than the old buildings. The plaintiffs began this action, alleging obstruction of 
their light and claiming an injunction, damages and costs. The defendants pleaded 
that by their conduct the plaintiffs had abandoned all their ancient lights, and that 
there was no nuisance caused by the new buildings. 


Swords, K.C., and A. Guest Mathews, for the plaintiffs, referred to Scott v. Pape 
(2); Tapling v. Jones (3); Andrews v. Waite (4); Ankerson v. Connelly (5); Bailey 
& Son v. Holborn and Frascati, Ltd. (6); and Colls v. Home and Colonial Stores, 
Ltd. (1); and GaLe on Easements, 10th Edn., pp. 473-6. 

Sir Herbert Cunliffe, K.C., and W. E. Vernon, for the defendants, referred also 
to Frechette v. St. Hyacinthe (7) and Gate on Easements, 10th Edn., p. 477. 


FARWELL, J., stated the facts and held that mere lack of evidence of any 
intention by the plaintiffs to preserve their ancient lights was not by itself sufficient 
to prove an intention to abandon them, even though the amount of coincidence 
between the old and new windows was comparatively small, but the lack of precise 
evidence of the identity of the ancient and present lights above the ground floor of 
the plaintiffs’ buildings rendered it impossible to hold that above the ground floor 
there was any diminution of light. On the ground floor, however, there were un- 
doubtedly substantial coincidences between certain new apertures and the old 
windows, and the plaintiffs still had a right to ancient lights in regard to those 
particular apertures. His Lordship continued: That being so, I have to consider 
whether the defendants’ building will obstruct the plaintiffs’ ancient lights to a 
sufficient extent to cause a nuisance. In Higgins v. Betts (8), Farweu, J., said: 


“The test of nuisance is not—how much light has been taken, and is that 
enough materially to lessen the enjoyment and use of the house that the owner 
previously had?—but how much is left, and is that enough for the comfortable 
use and enjoyment of the house according to the ordinary requirements of 
mankind ?”’ 


But, in applying this test, how am I to ascertain whether there is a nuisance or not? 

The plaintiffs say that the right way is to treat the windows as only consisting 
of the portion through which the ancient light passes and to treat the remaining 
portion as blocked up. I am then to ascertain whether the obstruction to the 
window so treated is such as to cause a nuisance. They rely on the judgment in 
Colls v. Home and Colonial Stores (1), where Lorp Lrnpiey said: 


‘As regards light from other quarters, such light. cannot be disregarded ; for, as 
pointed out by James, V.-C., in Dyers’ Co. v. King (9), the light from other 
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e light the obstruction of which is complained of, may be so 
f what is protected by law as to render the interference com- 
plained of non-actionable. I apprehend, however, that light to which a right 
oe not been acquired by grant or prescription, and of which the plaintiff may 


be deprived at any time ought not to be taken into account.”’ 


quarters, and th 
much in excess 0 


the new apertures which 


3) is to the same effect. 
sth I cannot accept the view that Tapling v. Jones (3) decided anything of the 


kind, or that Lorp LrypLey ever intended to suggest that it did. Tn Tapling v. 
Jones (3) there was no question of what, if any, portion of ancient light survived . 
the demolition of an old building. The plaintiff had added to his ancient lights; 
then came the obstruction. Before action the plaintiff made his building conform 
again to what it was before the alteration, and then claimed in respect of his 
previous lights. In other words, there was no alteration of the building as a whole. 
There was an increase of the means of access of light which was altered before 
action by reinstating the building in its old condition, and the question really 
determined was whether that alteration and reinstatement amounted to abandon- 
ment. Of course, I accept Lorp Linpiey’s statement, but I accept it in full and 
not in part. He is clearly speaking of light to which a right has not been acquired, 
and of which the plaintiff can be deprived at any time. I can well understand that 
if a man has a room lighted both by ancient lights and by non-ancient lights which 
may be obstructed by outsiders, then, if an obstruction is threatened to the ancient 
lights, the court cannot say to the plaintiff: ‘‘You are at present getting enough 
light from the other windows to prevent the obstruction being a nuisance, and 
therefore you cannot complain.’’ The result might be that, if the windows open 
to obstruction were subsequently blocked, the plaintiff might be left with a room 
wholly unsuitable for ordinary occupation. But, on the other hand, it cannot be 
right that anything the plaintiff himself does should increase the burden on the 
servient tenement, and I cannot believe that the learned Lords in Tapling v. Jones 
(3), or Lorp Linpuey in Colls v. Home and Colonial Stores, Ltd. (1) ever con 
templated that a plaintiff could pull down his old building and put up a new 
building totally different in every respect except for some slight coincidences in the 
old and new window-spaces, and then say to the court: ‘‘Treat all my present light 


ght windows and erects a new 
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ws, he cannot require servient owner Oo 
more than see that the ancient lights (if any) to hea Ke eae ae 
obstructed to the point of nuisance. He cannot require them not to obetenill non 
ancient lights merely because a portion of the window through whiall that non- 
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obstruction of the pencil itself causes a nuisance, the plaintiff i e titled t relief 
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servient tenement that obligation only which was previously imposed upon it 
without the obligation attempted to be imposed upon it by the alterations. In 
a case like this it seems to me absolutely impossible. It seems to me that it is 
beyond human ingenuity to say what may be done by the owner of the servient 
tenement on his land which would not be a nuisance to so much of the old light 
as still passed through the new windows under the existing altered cieagat 
stances brought about by [the dominant owner] himself.” 


Here also it is really impossible, especially having regard to the great uncertainty 
as to the exact dimensions of the windows and lights, to determine the result of the 
threatened obstruction, having regard to the way in which the plaintiffs have built 
their new buildings, without preserving any evidence as to the identity of the 
ancient windows. But, in whichever way it is put, I am satisfied that the plaintiffs 
have failed in this case to establish any nuisance. The result is that the action 
must be dismissed with costs. 


Solicitors: Oswald Hickson, Collier & Co.; Cardew Smith & Ross. 
[Reported by BK, K. Corrm, Esq., Barrister-at-Law.] 





Re PARK. PUBLIC TRUSTEE v. ARMSTRONG 


[Cuancery Drviston (Clauson, J.), November 25, 27, 1931] 
[Reported [1932] 1 Ch. 580; 101 L.J.Ch. 295; 147 L.T. 118] 


Power of Appointment—Power to appoint to anyone other than donee—Validity. 
A testator by his will gave his residuary estate to his trustee in trust to pay 
the income thereof to any person, or persons, or charitable institutions, and in 
such shares and proportions as his sister, J.A., should from time to time during 
her lifetime direct in writing, other than herself, and from and after her decease 
in trust as to both capital and income for a named charity. 
Held : the power conferred on J.A. was a valid power exercisable by her. 


Notes. Followed: Re Jones, Public Trustee v. Jones, [1945] Ch. 105. Applied: 
Re Gestetner, Barnett v. Blumka, [1953] 1 All E.R. 1150. Referred to: I.R. 
Comrs. v. Broadway Cottages Trust, I.R. Comrs. v. Sunnylands Trust, [1954] 38 
All E.R. 120. 

As to general and special powers, see 25 Hatspury’s Laws (2nd Edn.) 511-512; 
and as to cases relating to the creation of powers by will, see 44 Diansr 517 et seq. 


Cases referred to: 

(1) Re Byron’s Settlement, Williams v. Mitchell, [1891] 3 Ch. 474; sub nom. 
Re Reynolds, Williams v. Mitchell, 60 L.J.Ch. 807; 65 L.T, 218; 40 W.R. 
11; 37 Digest 437, 429. 

(2) A.-G. v. National Provincial and Union Bank of England, [1924] A.C. 262; 
40 T.L.R. 191; 68 Sol. Jo. 235; sub nom. Re Tetley, A.-G. v. Nationat 
Provincial and Union Bank of England, 93 L.J.Ch, 231; 131 L.T. 34, H.L.; 
8 Digest (Repl.) 397, 892. 

(3) Re Hughes, Hughes v. Footner, [1921] 2 Ch. 208; 91 Td.Ch. 105/127 3.2. 
117; 37 Digest 523, 1137. 

(4) Re Combe, Combe v. Combe, [1925] 1 Ch. 210; 94 L.J.Ch. 267; sub nom. 
Re Coombe, Coombe v. Coombe, 133 L.T. 473; 69 Sol. Jo. 897; 37 Digest 
G27, 1181. 

(5) Vezey v. Jamson (1822), 1 Sim. & St. 69; 57 E.R. 27; 8 Digest (Repl.) 394, 
864. 
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Platt v. Routh (1840), 6 M. & W. 756; 10 L.J.Bx. 105; 8 Beav. 257; 10 2 
L.J.Ch. 131; on appeal sub nom. Drake v. A.-G. (1848), 10 Cl. & Fin. 257; 
8 E.R. 739, H.L.; 36 Digest (Repl.) 371, 117. Be, 

(7) O'Grady v. Wilmot, [1916] 2 A.C. 231; 85 L.J.Ch. 886; 114 L.T. 1097; 32 
"LL.B. 456; 60 Sol. Jo. 456, H.L.; 23 Digest (Repl.) 339, 4045. 

(8) Houston v. Burns, [1918] A.C. 337; 87 L.J.P.C. 99; 118 L.T. 462; 34 T.L.R. 


219, H.L.; 8 Digest (Repl.) 396, 889. 
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Adjourned Summons. . 
By his will, dated Dec. 31, 1925, the testator appointed the Public Trustee sole 


executor and trustee thereof, and after making certain bequests and directions he 
directed the sale, conversion, and investment of the ultimate balance of the proceeds 
of sale of the residue of his estate, and he directed his trustee to stand possessed C 
of the investments in trust to pay the normal income to arise therefrom to such 
person or persons or charitable institutions, and in such shares and proportions as 
his sister, the defendant, Jane Armstrong, should from time to time during her 
lifetime direct in writing, other than herself, and from and after her decease in 
trust both as to capital and income for the Imperial Merchant Service Guild for 
the benefit of their stress fund absolutely. The testator died on Aug. 6, 1927, and, ff 
questions having arisen whether the trust or power purported to have been created 
or given was valid and effectual, a summons was taken out by the Public Trustee 
for their decision. The defendants, who were interested in any undisposed of 
estate of the testator as on an intestacy, were, besides Jane Armstrong, the 
testator’s widow, Zoe Park, and his niece, Marie Park. The defendant, Charles 
Kingsley Mitchell, was the treasurer of the Imperial Merchant Service Guild. E 


Wilfrid Hunt for the plaintiff. 
G. D. Johnston, for Jane Armstrong, referred to Byron’s Settlement (1), A.-G. 

v. National Provincial Bank (2), Re Hughes (3), and Re Combe (4). 
Andrewes-Uthwatt, for the defendant Mitchell, referred to Vezey v. Jamson (5). 
Stafford Crossman, for the Attorney-General, referred to JaRMAN ON Writs (7th 

Edn., vol. 2, p. 763), Drake v. A.-G. (6), and O’Grady v. Wilmot (7). E 
A. T. N. Bellamy, for Marie Park, referred to Houston v. Burns (8). 

Waite, for Zoe Park, referred to Houston v. Burns (8); A.-G. v. National 

Provincial Bank (2). 


CLAUSON, J., stated the facts and continued: On the true construction of this 
clause it seems to me to be an absolute gift to the stress fund of the Imperial G 
Merchant Service Guild, with the proviso that during her life Jane Armstrong may 
by writing, to such an extent as she thinks proper, direct any part of the income 
to any object other than to her own personal use. Jane Armstrong is not a trustee. 

If she refused to act in the matter the court could not appoint another person to 
act in her place. 

It is clearly settled that, if a testator creates a trust, he must mark out the metes H 
and bounds which are to fetter the trustee, or, as has been said, the trust must not 
be too vague for the court to enforce, and that is why a gift to trustees for such 
purposes as they may in their discretion think fit is an invalid trust; there are no 
metes and bounds within which the trust can be defined, and vindndet He trust can 
be defined the court cannot enforce it. A testator mits define Boe hincail the 
trusts which he created; he must not leave it to his trustees to define hicks he I 
cannot leave it to his trustees to make a will for him; and that is, I conceive oan 
Lorp Hanpanr means when he says in A.-G. v. National Protinsial Bank (2) that 
a testator cannot leave it to someone else to make a will for him. In ei real 
case, however, the trust seems to me to be perfectly definite wid marked ak by 
definite metes and bounds. If Jane Armstrong designates a definite object. in 
writing, that will be the object to which the trustees a the court will nn the 
income. Tn SO far as there is no such direction, the charitable gift to the stress 
fund of the Imperial Merchant Service Guild will operate. 
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It was argued that the clause in this will which gives Jane Armstrong power, as 
I construe it, to direct the income during her lifetime to any object other than her 
own personal use, was bad as an attempt pro tanto to leave it to Jane Armstrong 
to make a will for the testator, which, in the language used by Lorp Haxpane, 
cannot be done. This argument, however, fails to pay due regard to the well settled 
principle, which Lorp Hatpane obviously did not intend to question, that a testator 
may by will confer on any person a power to appoint to whomsoever such person 
pleases, i.e. (see ‘‘SucpEN on Powers,”’ p. 394), a general power, and also may 
confer on any person a power to appoint with a restriction, namely, that the 
appointees are to be among certain objects designated in the will, i.e. (see SuGDEN, 
p. 394), a particular power. To this the ingenious answer was suggested that the 
creation of a general power is lawful because it is a mere equivalent of conferring 
on the donee the property in the subject-matter of the power; that the creation of 
a particular power is lawful if, but only if, there is a defined class of objects among 
whom the donee of the power is given a power of selection; that in the present case 
the testator has not given Jane Armstrong a general power, for it is of the essence 
of a general power that the donee may exercise it in his own favour, and thus, in 
effect, obtain through it property and not mere power; neither has the testator in 
the present case created a particular power, for there are no objects designated in 
the will among whom or which the donee is to elect. Accordingly, the argument 
proceeds, the so-called power in the present case is no such power as can be 
recognised by the courts as a power which can validly be created by a will. The 
provision in question is, therefore, so it is said, a mere attempt to delegate the 
testator’s will-making power to Jane Armstrong, and, pro tanto, inadmissible. 
The argument appears to me to overlook the fact that the division of valid powers 
into general and particular is not exhaustive. As is pointed out in JARMAN ON 
Wits, 7th Edn., vol. 2, p. 763, there is a third class of powers where the donee 
can appoint to anyone, with certain exceptions—e.g., an exception as in the case 
before me—of himself, or an exception of named persons or classes of persons. I 
have not been referred to any case where the object excepted was the donee, but 
there is the highest authority in Platt v. Routh (6), reported in the House of Lords 
as Drake v. A.-G. (6), for recognising the validity of a power created by will for the 
donee to appoint to anyone except certain persons named as indicated, and I am 
not astonished to find that the validity of a similar power was assumed in [ve 
Byron’s Settlement (1). I know of no authority to justify me in holding that a 
power to A B to appoint to any object except himself is invalid, while a power to 
A B to appoint to any object except to X Y is valid, and I have the opinion of Mr. 
JarMAN and his learned editors to support me in refusing so to hold. For these 
reasons I hold that the trust is an effectual and valid trust, and that the power 
conferred thereby on Jane Armstrong is a valid power exercisable by her. 
Solicitors: Gregory, Rowcliffe & Co., for Paisley, Falcon, Skerry & Highet, 
Workington; Jacques & Co., for Miller, Taylor & Holmes, Liverpool; Treasury 
Solicitor. 
[Reported by J. H. G. Butier, Esq., Barrister-at-Law. | 
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A 
FELL v. DERBY LEATHER CO., LTD. . 


[Cuancery Diviston (Bennett, J.), May 7, 8, 1931} 
[Reported [1931] 2 Ch. 252; 100 L.J.Ch. 811; 145 L.T. 356] 
Company—Articles of association—Table A—Special articles substituted for some B 
of Table A—Application of Interpretation Act, 1889 (52 d& 53 Vict., c. 63), 
SreLech yr : 
ar 1 (1) of the Interpretation Act, 1889, which provides that words in 

the singular shall include the plural and vice versa, and which applies to 

Table A in Sched. I to the Companies Act, 1862, applies also to special articles 

of a company which have replaced certain articles of Table A and are used CG 

together with the remaining articles of Table A. 

Notes. ‘Table A is now to be found in Sched. I to the Companies Act, 1948. 

As to the management of a company under Table A and special articles, see 
6 Hauspury’s Laws (8rd Edn.) 268 et seq.; and for cases see 9 Dicusr (Repl.) 591 
et seq. For Companies Act, 1948, see 3 Hatssury’s Statutes (2nd Edn.) 452. 

Case referred to: D 

(1) Pulbrook v. Richmond Consolidated Mining Co. (1878), 9 Ch.D. 610; 48 

L.J.Ch. 65; 27 W.R. 377; 9 Digest (Repl.) 465, 3038. 

Action. 

The articles of association of the Derby Leather Co., Ltd., which was incorporated 
in 1906, provided that Table A in Sched. I to the Companies Act, 1862, should E 
apply to the company, but that certain articles of Table A should be excluded. 
The plaintiff, Mr. Edward Fell, who was one of the directors of the company, 
brought this action against the company, claiming a declaration that a ‘certain 
notice given to him on Sept. 4, 1930, by his sole co-director requesting him to 
resign his office of director was invalid. In the trial of the action the question 
arose whether s. 1 (1) of the Interpretation Act, 1889, which enacts that words in F 
the singular shall include the plural and vice versa, applied to the special articles 
that had been substituted for some of the articles of Table A that had been excluded. 
One of the special articles used in conjunction with Table A (namely, art. 16) 
provided as follows : 


“The office of director shall be vacated. . . (4) if he is requested in writing 
by his co-directors to resign.”’ G 


The Interpretation Act, 1889, s. 1 (1), provides as follows: 


‘In this Act and in every Act passed after the year 1850, whether before or 
alter the commencement of this Act, unless the contrary intention appears— 
(a) words imparting the masculine gender shall include females; and (b) words 


in the singular shall include the plural, and words in the plural shall include H 
the singular.”’ 


Tt was contended by the plaintiff that the notice was wholly inoperative, for it had 
only been given by one co-director instead of by his co-directors. The defendants 
contended that, by operation of the Interpretation Act, 188 


: ; : 9, one director was 
entitled to give the notice. 


G. R. B. Whitehead, for the plaintiff, referred to P 
solidated Mining Co. (1). 


Vaisey, K.C., and R. H. Hodge for the defendants. 


. BENNETT, J.—The defendants say that Table A of the Companies Act, 1862, 
1s an Act of Parliament, and that, accordingly, in the interpretation of Table A, 
words in the singular include the plural unless the contrary appears. Counsel for 
the plaintiff did not, I think, seriously contest that contention. Then the defen- 
dants say that, if the provision applies to Table A, it must also be 


ulbrook v. Richmond Con- 


applied to special 
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articles which are used with Table A, otherwise there would be two different prin- 
ciples of interpretation, one governing Table A and the other governing the special 
articles. It seems to me that the contention of the defendants is the one which 
ought to be adopted. [His Lordship considered the special articles, and after 
stating his view that no contrary intention was shown therein, continued :] Apply- 
ing the Interpretation Act, 1889, art. 16 is to be read as providing that a director 
is to resign if requested in writing by his co-directors or co-director. The plaintiff 
was, on Sept. 4, 1930, requested in writing by his co-director to resign, and, in my 
judgment, on that day he ceased, by virtue of art. 16, to be a director of the 
company. It follows that this action fails. 


Solicitors: Maude & Tunnicliffe, for Taylor, Simpson & Mosley, Derby; Peacock 
& Goddard, for Moodey && Woolley, Derby. . 


[Reported by J. H. G. Butuer, [sq., Barrister-at-Law.] 





Re BEALE’S SETTLEMENT TRUSTS. HUGGINS v. BEALE 


[Cuancery Division (Maugham, J.), October 22, 1931] 
[Reported [1932] 2 Ch. 15; 101 L.J.Ch. 820; 147 L.T. 334] 


Settlement—Trust for sale—Sale subject to consent of tenant for life—Refusal 
of consent—Power to order sale—Law of Property Act, 1925 (15 Geo. 5, 
c. 20), s. 30—Trustee Act, 1925 (15 Geo. 5, c. 19), s. 57 (1). 
A trust for sale with consent of the tenant for life couid not be exercised by 
reason of the refusal of the tenant for life to give his consent. 
Held: there was power in the court to direct a sale under s. 30 of the Law 
of Property Act, 1925, and s. 57 of the Trustee Act, 1925. 


Notes. As to trusts for sale of land, see 29 Hatspury’s Laws (2nd Edn.) 763 
et seq; and for cases see 43 Diaesr 896 et seq. For Law of Property Act, 1925, 
and Trustee Act, 1925, see 20 Hatssury’s Starures (2nd Edn.) 427 and ibid., 
vol. 26, 50, respectively. 


Adjourned Summons. 

By a deed of even date with a settlement of the proceeds of sale certain property 
was conveyed to trustees upon trust with the written consent of the first tenant 
for life and his wife to sell the same and invest the proceeds as therein mentioned. 
The first tenant for life subsequently became bankrupt and the trustee in the bank- 
ruptcy desired to sell the property on the ground that it remained unoccupied and 
was deteriorating, but the tenant for life refused to give consent. This summons 
was then taken out by the trustees of the deed asking that, if the court should be of 
opinion that the property ought to be sold, an order might be made under the Law 
of Property Act, 1925, s. 30, and the Trustee Act, 1925, s. 57, directing them to 
execute the trust for sale without the consent of the tenant for life. The Law of 
Property Act, s. 30, provides : 


“Tf the trustees for sale refuse to sell or to exercise any of the powers con- 
ferred by either of the last two sections, or any requisite consent cannot be 
obtained, any person interested may apply to the court for a vesting or other 
order for giving effect to the proposed transaction or for an order directing the 
trustees for sale to give effect thereto, and the court may make such order as 


it thinks fit.”’ 
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By the Trustee Act, 1925, s. 57 (he 


‘Where in the management or administration of any property vested in 
trustees, any sale, lease, mortgage, surrender, release, or other disposition, or 
any purchase, investment, acquisition, expenditure, or other transaction, is in 
the opinion of the court expedient, but the same cannot be effected by reason 
of the absence of any power for that purpose vested in the trustees by the trust 
instrument, if any, or by law, the court may by order confer upon the trustees, 
either generally or in any particular instance, the necessary power for the 
purpose, on such terms, and subject to such provisions and conditions, if any, 
as the court may think fit and may direct in what manner any money 
authorised to be expended, and the costs of any transaction, are to be paid or 
borne as between capital and income. 


Eardley Wilmot for the summons. 

I. V. Nesbitt for the life tenant. 

Winterbotham for the wife and a child, an infant. 

Vanneck for the trustee in bankruptcy. 

MAUGHAM, J.—In my opinion, the court has jurisdiction under s. 30 of the 
Law of Property Act, 1925, and s. 57 of the Trustee Act, 1925, to direct a sale by 
trustees for sale where the necessary consent cannot be obtained by reason of the 
refusal of the person who is the one to give it. Accordingly, in the exercise of my 
discretion, in the circumstances I make the order asked for on the summons. 


Solicitors: Marson & Toulmin; Arthur C. Dowding; Wood, Nash, Hewett & 
Riddett, for J. Eldridge & Sons, Newport, I1.W.; Wingfields, Halse & Trustram. 


[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 








Re BRUCE. BRUDENELL v. BRUDENELL 


[CHancery Drviston (Clauson, J.), November 12, 19, 1931] 
[Reported [1932] 1 Ch. 316; 101 L.J.Ch. 204; 146 L.T. 363] 


Settlement—Mining lease—Capitalisation of part of rent—Original lease made in 
1907 for forty years—Ezxtension in 1931 till 2006—Settled Land Act, 1925 
(15 Geo. 5, c. 18), s. 47. 

By the Settled Land Act, 1925, s. 47: ‘‘Under a mining lease . . . unless a 
contrary intention is expressed in the settlement, there shall be from time to 
time set aside, as capital money arising under this Act, part of the rent as 
follows, namely—where the tenant for life or statutory owner is impeachable 
for waste in respect of minerals, three fourth parts of the rent, and otherwise 
one fourth part thereof, and in every such case the residue of the rent shall 
go as rents and profits.”’ 

The plaintiff, as tenant for life under the will of the testator, was entitled to 
the rents and profits of a mining lease, which was for a term of forty years 
expiring on March 25, 1947. On March 25, 1931, the plaintiff and the lessee 
acting under the provisions of s. 59 of the Settled Land Act, 1925, executed a 
deed whereby the term of the lease was extended to one of ninety-nine years 
expiring on March 25, 2006. It was agreed that after the end of the origi 
term in 1947 one fourth part of the rents and royalties would have to be 
capitalised in accordance with gs. 47 of the Settled Land Act, 1925, for the rents 


A 


B 


D 


H 


A 


C 


D 
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and royalties payable during the extended period were payable under the deed 
of 1931, and, in the absence of a contrary intention expressed.in the settle- 
ment, came within the provisions of s. 47. 

Held: on the true construction of the settlement in its application to the 
lease of 1907 the tenant for life was entitled to the whole of the rents and 
royalties reserved by the lease; the application of the principles of s. 47 to 
those rents and royalties during the original term of the lease would contradict 
the settlement; conceding that as between the tenant for life and the lessees the 
tenant for life was estopped from denying that the deed of 1931 operated as a 
surrender of the term created by the lease of 1907 and a re-grant, the tenant for 
life was not so estopped as against remaindermen; and, therefore, the tenant 
for life was entitled to the whole of the rents and royalties during that term. 


Notes. Followed and applied: Re Arkwright's Settlement, Phoenix Assurance 
Co. v. Arkwright, [1945] 1 All E.R. 404. 

As to the powers of a tenant for life regarding leases, &c., see 29 Hatspury’s 
Laws (2nd Edn.) 734 et seq.; and for cases see 40 Dicrst 757 et seq. 


Cases referred to: 

(1) Re Kemeys-Tynte, [1892] 2 Ch. 211; 61 L.J.Ch. 377; 66 L.T. 752; 40 W.R. 
423; 36 Sol. Jo. 380; 34 Digest 643, 406. 

(2) Re Hall, {1916} 2 Ch. 488; 86 L.J.Ch. 59; 115 L.T. 481; 34 Digest 644, 416. 

(3) Lyon v. Reed (1844), 13 M. & W. 285; 13 L.J.Ex. 377; 3 L.T.O.S. 302; 8 
Jur. 762; 153 E.R. 118; 31 Digest (Repl.) 570, 6911. 

(4) Re Savile Settled Estates, Savile v. Savile, ante, p. 556; 100 L.J.Ch. 274; 
145 L.T. 17; 31 Digest (Repl.) 571, 6922. 


Adjourned Summons. 

By an order made on July 20, 1916, it was declared that the plaintiff's predecessor 
in title was entitled as tenant for life in possession, being unimpeachable for waste, 
under the will of the testator, Lord Robert Bruce, to the rents and royalties of a 
mining lease executed in 1908, which lease was for a term of forty years expiring on 
March 25, 1947. On the death of the plaintiff's predecessor in title in 1917 the 
plaintifis became the second tenant for life under the will of the testator, and, 
therefore, entitled to the whole of the rents and royalties. By a deed of Nov. 2, 
1923, made between the plaintiff and the lessees, certain modifications of the method 
of calculating royalties were made. By a deed of March 25, 1931, made between 
the plaintiff, of the one part, and the lessees, of the other part, pursuant to s. 59 
of the Settled Land Act, 1925, it was agreed that the lease should operate as if the 
minerals had been demised for a term commencing on March 25, 1907, and expiring 
on March 25, 2006, and the plaintiff demised to the lessees the minerals and mining 
rights demised by the lease as from March 25, 1931, until March 25, 2006, subject 
to the rents and royalties provided in the original lease as varied by that deed and 
the deed of 1923. This summons asked whether the plaintiff, as tenant for life in 
possession, being unimpeachable for waste, under the settlement was entitled to 
the whole of the rents and royalties payable under the lease as varied by the deeds 
of 1923 and 1931 during (i) the period from March 25, 1931, to March 25, 2006, or 
(ii) the period from March 25, 1931, to March 25, 1947; or whether during (i) the 
period from 1931 to 2006 or (ii) the period from 1947 to 2006 one-fourth of the rents 
and royalties ought to be capitalised under s. 47 of the Settled Land Act, 1925. 


A. F. Topham, K.C., and John Bradley Dyne, for the plaintiff, referred to Re 
Kemeys-Tynte (1), Re Hall (2), and Lyon v. Reed (3). 

Cleveland Stevens, K.C., and Maurice G. Hewins, for the tenant in tail in 
remainder, referred to Lyon v. Reed (3) and Re Savile Settled Estates (4) ({1931] 
2 Ch. at p. 217). 

CLAUSON, J.—Lord Robert Bruce died on Feb. 15, 1912, being then entitled, 
among other lands, to certain beds of ironstone and other minerals. Lord Robert 
was absolutely entitled to those minerals subject to (a) a life interest vested in 
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Lady Cardigan, which terminated in 1915; (b) a jointure rentcharge in favour of 
Lord Robert’s widow, which terminated in 1921; and (c) a lease of the minerals in 
question, which had been executed in 1908, and bound Lord Robert = anyone 
claiming title under him. On Lord Robert's death his will became operative, and 
thereunder the beneficial interest in the minerals in question, subject always to the 
1908 lease and to the prior interests which I have mentioned, became vested in the 
late James Brudenell Bruce for life. He died in 1917. On his death his brother, F 
the plaintiff, George Lionel Thomas Brudenell, became, and he still is, a tenant for 
life. His son, the infant defendant, HKdmund Brudenell, is tenant in tail in 
remainder. 

In the year 1916 a question was raised whether or not the whole of the rents and 
royalties payable under, among other leases, that now in question, were payable to 
the then tenant for life in respect of his life tenancy, and by an order of July 20, (¢ 
1916, Sarcant, J., declared that on the true construction of Lord Robert’s will the 
whole of the rents and royalties in question were payable to the tenant for life. 
That decision, which is, of course, binding on me, means that neither in the pro- 
visions of the will nor in any statutes (the only possibly relevant statutory provision 
being presumably s. 11 of the Settled Land Act, 1882, which is identical in its 
terms with s. 47, hereinafter to be mentioned, of the Settled Land Act, 1925) is J 
there anything to be found which derogates from the right of the tenant for life to 
receive as income the whole of the rents and royalties, but that on the contrary 
what is given to the tenant for life by the provisions contained in the will is the 
right to receive the whole of the rents and royalties in question. In 1923 the 
plaintiff, as tenant for life, and the persons then entitled to the benefit of the lease 
as lessees, or assigns of the lessees, were minded to agree upon a modification of the ] 
method of arriving at the royalties. Under the then subsisting Settled Land Acts 
there was no express power vested in the plaintiff to modify the lease of 1908, 
though he had power under s. 13 of the Settled Land Act, 1882, to accept a sur- 
render of the lease and grant a fresh lease containing varied provisions as to royal- 
ties. No question has been raised in these proceedings as to the operation of the 
deed which the plaintiff and the lessees executed on Nov. 2, 1923, embodying the } 
modification to which I have referred. The question whether the modifications 
would bind the inheritance has not arisen. It has never been suggested that that 
deed operated as a surrender of the lease of 1908, and a re-grant for the unexpired 
period of the lease on the modified terms. It is quite obvious from the tenor of 
the deed that to construe the deed as amounting to such a surrender and re-grant 
would be to contradict the intentions of the parties; but it may be that, as between ¢ 
the lessees and the plaintiff, the latter may be estopped from denying that the deed 
so operated. On this point reference may be made to Parke, B.’s judgment in 
Lyon v. Reed (8). I do not, however, know of any authority for the proposition 
that anyone but the lessee or someone claiming through or under him could rely on 
the estoppel as against the plaintiff, and, accordingly, had it been suggested that 
the remainderman could, as between himself and the tenant for life, have relied on F 
this deed of 1923 as a surrender and destruction of the lease of 1908, I should have 
been prepared to hold the suggestion as unfounded. The question whether estoppel 
might operate in favour of the lessees as against the remainderman go as to make 
the deed one to which the remainderman might have to give effect as between 
himself and the lessees, is a question with which it is not necessary to deal; but 


it is not easy to see on what ground it could be suggested that such an estoppel J 
could operate. . 


On Jan. 1, 1926, the Settled Land Act, 1925, 
Acts. The effect of s. 59 of that Act is to v 
1908 lease (with, of course, the consent of th 
which I do not pause to define. 
1931, entered into an arrangeme 
1908 in various respects, and 
beyond the original term. 





superseded the former Settled Land 
est in the plaintiff a right to vary the 
€ present tenants) within certain limits 
In exercise of this power the plaintiff, on March 25, 
ent with the present tenants modifying the lease of 
» In particular, so as to extend the term of the lease 
There is no question but that these variations are 
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within the limits of variation laid’ down by s. 59. There is also no question but 
that this deed is binding on the plaintiff and on the tenants, and that, as it is 


‘within the power conferred on the plaintiff by s. 59, it is also binding on the in- 


heritance and on the tenant in tail. It is further clear, on the face of the deed, 
that it is the intention of the parties that the lease of 1908 is not to be surrendered 
and terminated, but is to be kept alive and extended. As regards rents and 
royalties accruing in respect of the extended portion of the term, it is suggested 
on behalf of the tenant in tail, and the suggestion is accepted by the tenant for life 
as correct, that one-fourth of such rents and royalties must be capitalised, and that 
the tenant for life will be entitled to retain for himself three-fourths only of those 
rents and royalties. The argument for the tenant in tail, which is accepted as 
correct by the tenant for life, is as follows: So far as the new period of years added 
to the 1908 lease by the deed of 1931 is concerned the rents and royalties will be 
payable under the deed of 1931; the deed of 1931 is, as regards this new period, the 
mining lease, and, indeed, as regards these particular minerals, the only mining 
lease subsisting; the rents and royalties arising under it in respect of the new period 
are, accordingly, such as are referred to in s. 47 of the Settled Land Act, 1925, and, 
unless a contrary intention is expressed in the settlement, one-fourth of them must 
be capitalised, the tenant for life being unimpeachable for waste. This the tenant 
for life, as I say, accepts, and indeed, the proposition put forward by the tenant in 
tail is unanswerable. 

The difficulty arises on a further proposition which the tenant in tail puts forward 
and which may, I think, be fairly stated thus: True it is, says the tenant in tail, 
that, as Sarcant, J., decided in 1916, so long as the 1908 lease subsisted, I could 
not claim a capitalisation of any part of the rents and royalties accruing thereunder, 
but, by the action of the tenant for life in executing the deed of 1931, the lease of 
1908 has come to an end; it may be that on the face of the deed it is clear that 
the tenant for life intended not to terminate the lease of 1908, but to keep it on 
foot and extend it, but, as a matter of law, so the argument runs, the tenant for 
life cannot vary the terms of the 1908 lease without in law accepting a surrender 
of the 1908 lease and granting a new lease in its place. I will assume, first, that 
this argument, so far as it goes, is sound. I still am not convinced that the execu- 
tion by the tenant for life of the deed of 1931 has had this quasi-magical effect, 
against everyone’s intention, or depriving him of one-fourth of the rents and 
royalties for the rest of the original term of years created by the 1908 lease. The 
section which occasions this result, if it does occasion it, is s. 47 of the Act. Be it 
observed, however, that this section operates only ‘‘unless a contrary intention is 
expressed in the settlement.”’ I have the decision, unquestionably binding on me, 
that on the true construction of this settlement, in its application to (among other 
leases) this particular lease of 1908, the life tenancy carries to the tenant for life, 
by its own force, the whole of the rents and royalties reserved by the 1908 lease. 
It results that the application of the provisions of s. 47 to those rents and royalties 
during the original term of the 1908 lease would contradict the settlement. Tor 
this reason, as it appears to me, the tenant in tail’s submission as regards the rents 
and royalties accruing during the original term of the 1908 lease fails by reason of 
the true construction of the settlement. I may observe that it was not suggested 
that the variations effected in 1931 operated to increase the revenue of the tenant 
for life at the expense of the tenant in tail. If the variations had 80 operated, the 
operation of s. 107 of the Act of 1925, which places the tenant for life in a fiduciary 
position in relation to the exercise of his statutory powers; would be amply eulionr® 
to prevent any detriment to the tenant in tail. It is not, however, suggested that 
on the facts of this case any such point could be raised. 

I ought to deal with the further point, namely, the question whether the argument 
put forward by the tenant in tail that the deed of 1931 operates as a surrender of 
the term created by the lease of 1908 is valid for any material purpose. T will 
concede for the purposes of the argument that as between the tenant for life, on the 
one hand, and the lessees, on the other, or even as between all the persons 
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. hand, and the lessees, on the other, the A 
mona emmae RETNA. -- if a that the deed of 1931 operates other- 
principle of estoppel prevents any a ega 10 ne hone 
wise than as a surrender. But what is the authority which forces me to hold tha 
this fiction must be treated as truth as between the tenant for life and remainder- 
men? No such authority was cited to me, and it is an elementary principle that, 

as has been picturesquely said, ‘‘estoppels are odious,”’ and the principle of estoppel 

is not to be lightly extended, or, to use more modern parlance, while established B 
legal fictions must be respected, new legal fictions ought not to be introduced. The 
Settled Land Act, 1925, by s. 59, has expressly given a power to vary leases within 
certain defined limits. Why should I hold that this clear and simple legislative 
power cannot be exercised without operating as between tenant for life and re- 
maindermen, against everybody’s wish and intention, as a destruction instead of a 
variation? I am, for the reasons I have endeavoured to explain, prepared to declare C 
that the plaintiff, if and so long as his tenancy for life in possession subsists under 
the settlement, is entitled to the whole of the rents and royalties which accrue 
under the lease of 1908 as varied by the deed of 1923 and the deed of 1931, during 
the residue still unexpired of the original term of forty years created by the said 
lease of 1908, but that as from the expiration of the said original term of forty years, 
one fourth part of the rents and royalties accruing under the said lease, as so varied, D 
ought to be set aside as capital pursuant to s. 47 of the Settled Land Act, 1925. 

I desire to add, in order that I may not seem to have overlooked it, that, in view 

of the possible question on the operation of the deed of 1931, the plaintiff and the 
lessees entered, also on March 25, 1931, into a contingent agreement for the sur- 
render of the 1908 lease. That agreement is contingent, and, so far as I can see, 

is likely to remain contingent. Its existence seems to me to have no bearing on E 
the point which I have decided, and I gathered that all the counsel concerned 
concurred in this view. I therefore say no more about it. 


Solicitors : Hopgood, Mills, Steele € Lonsdale; Hunters. 
[Reported by J. H. G. Butter, Esq., Barrister-at-Law.] 





F 
G 
Re BARNARD. MARTIN’S BANK v. TRUSTEE 
[Cuancery Division (Farwell, J.), November 16, 17, 20, 1931] 
[Reported [1932] 1 Ch. 269; 101 L.J.Ch. 43; 146 L.T. 191; 
[1931] B. & C.R. 73] H 


Bankruptcy—Limited partnership—Same person general partner in two firms— 
Bankruptcy of both firms—Bill accepted by one firm—Proof in bankruptcy 
of other firm—Limited Partnerships Act, 1907 (7 Edw. 7. c. 24), s. 4 (2)— 
Bankruptcy Act, 1914 (4 € 5 Geo. 5, c. 59), s. 33 (6). ~* j 
xX was the sole general partner in the limited partnerships, firm A and firm 

B. Bills of exchange were drawn on firm B and accepted on behalf of the frm [| 
ibe a — partner. Receiving orders were subsequently made against 
oth fir De titi ills x i j 
eee sa aie before the bills fell due, X being adjudicated 
Held: (i) under s. 4 (2) of the Limited Partnership Act, 1907, the receiving 
order against firm A operated against X, the sole general partons and the 
holders of the bills could prove for the amount of ne bills in the yan cia 
of that firm; but (ii) applying the principle underlying s. 33 (6) of the 


Bankruptey Act, 1914, the assets of firm A must first be applied in discharging 
S 5 
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the debts incurred by or on behalf of that firm, the surplus must be applied in 
repaying to the limited partners their actual contributions, and the balance 
would then form part of X’s estate out of which would be paid his own private 
debts and debts incurred by him on behalf of firm B. 


Notes. See now the Bankruptcy Rules, 1952, rr. 282-290; 3 Hatssury’s 
Statutory INSTRUMENTS. 

As to proof of debts in a partnership bankruptcy, see 2 Hatspury’s Laws (2nd 
Iidn.) 328, 491, 492, 504; and for the Limited Partnership Act, 1907, and the 
Bankruptcy Act, 1914, see 17 Hanspury’s Srarures (2nd Edn.) 606 and ibid. vol. 2, 
321. 

Motion. 


A limited partnership was registered on Sept. 29, 1928, under the name of W. H. 
Barnard, as a firm of metal brokers, for a term of seven years from Sept. 25, 1928, 
terminable at the death of W. H. Bamard, who was the sole general partner. 
There was one limited partner for £100. Another limited partnership was 
registered on May 17, 1929, under the name of the Scrap Metal Co., as an 
accepting house conducting financial operations in connection with the business 
of a metal broker. This partnership was for seven years from May 14, 1929, 
terminable on the death of W. H. Barnard, who was again the sole general partner. 
There were three other limited partners for £100 each. Between March 12 and 
May 12, 1931, five bills of exchange were drawn on the Scrap Metal Co. for 
aggregate sums of £9,869, which were accepted by W. H. Barnard as managing 
partner of the firm. These bills were now in the hands of Martin’s Bank as 
holders. On June 8, 1931, a receiving order was made against the firm of W. H. 
Barnard (hereinafter called firm A) and Barnard on the petition of Barnard. On 
June 26 Barnard was adjudicated bankrupt, and a trustee was appointed. On July 
24, 1931, a receiving order was made against the Scrap Metal Co. (hereinafter 
called firm B) and Barnard on the petition of Barnard, and on the same day 
Barnard was again adjudicated bankrupt. In this case the Official Receiver re- 
mained trustee. Martin’s Bank at first lodged a proof for the £9,869 due on the 
bills in the bankruptey of firm B, but subsequently withdrew that proof, and on 
Oct. 1, 1931, lodged a proof for this amount in the bankruptcy of firm A. The 
trustee on Oct. 23 rejected this proof on the ground that ‘‘the bankrupt is not a 
party to the bills upon which the proof is made.’’ The bank now moved that this 
decision be reversed and the proof admitted. 


Clayton, K.C., and Herbert Jacobs for Martin’s Bank. 
Tindale Davis for the trustee. 


Cur. adv. vult. 


Nov. 20. FARWELL, J., read the following judgment. It is well settled that 
an ordinary partnership is not a legal entity like a limited company, and, although 
the Limited Partnership Act, 1907, recognises a limited partnership, and requires 
it to be registered and gives liberty to inspect the register, it does not create it a 
legal entity. It is merely a combination of persons for the purpose of carrying on 
a particular trade or trades, and is in no sense strictly speaking a legal entity. 

The principal provision for the purposes of this motion is in s. 4 (2) of the 1907 
Act, by which the liability for ‘‘all debts and obligations of the firm”’ is cast upon 
the general partners. In this case Barnard, the sole general partner, is personally 
liable for the firm’s debts. The limited partners are not so liable unless they have 
taken some active part in the management, which is not the case here. The result 
is that Barnard is now personally liable for the £9,869 debt to Martin's Bank. It 
is a debt for which he can be made liable at law, and, in my judgment, it is clearly 
a debt provable in his bankruptcy under s. 30 (3) of the Bankruptcy Act, 1914. 
Rule 286 of the Bankruptcy Rules, 1915, provides that a receiving order made 
against a limited partnership firm shall operate as a receiving order against each 


‘general partner. Here, therefore, the receiving order against firm A operated 
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against Barnard alone. On that he was adjudicated a bankrupt, and I cannot see 
on what ground his £9,869 debt is not provable in his bankruptcy. The trustee has 
rejected the proof on the ground that the bankrupt is not a party to the bills. But 
s. 23 (2) of the Bills of Exchange Act, 1882, provides that 
“the signature of the name of a firm is equivalent to the signature by the 
person so signing of all persons liable as partners in that firm.”’ 


The firm's signature by Barnard is, therefore, equivalent to his own signature, he 
being the person liable as a partner. It is, therefore, a fallacy to say that he is 
not a party to the bills. He is, in fact, a party, and the party liable. In these 
circumstances, the proof has been wrongly rejected, and it must be admitted in his 
bankruptcy. 

That disposes of the motion, but I desire to say that it does not necessarily follow 
from the admission of the proof that the debt is payable out of the assets of firm A. 
Section 127 of the Bankruptcy Act, 1914, provides that, subject to such general 
modifications as may be made by general rules, the provisions of the Act 


‘shall apply to limited partnerships in like manner as if limited partnerships 
were ordinary partnerships, and on all the general partners being adjudged 
bankrupts the assets of the limited partnership shall vest in the trustee.”’ 


Then r. 286 provides that a receiving order against the firm operates as a receiving 
order against each general partner. Rule 289 gives the limited partners the right 
to inspect the file, attend creditors’ meetings, and so on. Rule 290 provides that 
the assets vesting in the trustee under s. 127 include the liability (if any) of the 
limited partners to contribute to the assets. The result is that, so far as applicable, 
the method of administering an estate in bankruptcy in the case of an ordinary 
partnership is to be applied in the case of a limited partnership. 

Now, if the separate debts of Barnard, the individual, are payable in the first 
instance out of the firm A assets, a grave injustice might be done to the limited 
partners. Subject to the payment of the firm’s debts and liabilities out of the 
firm's assets, the limited partners are entitled to recover their own contributions; 
and if the general debts of Barnard, the individual, including his separate debts 
and debts incurred by him on behalf of some other limited partnership, are to be 
paid out of firm A assets, the limited partners in that firm may be seriously 
prejudiced. Is there any provision in the Bankruptcy Act to avoid that result? 
Section 83 (6) provides that in the case of partners the joint estate shall be 
applicable in the first instance in payment of their joint debts, and that the separate 
estate of each partner shall be applicable in the first instance in payment of his 
separate debts. If there is a surplus of the separate estate it shall be dealt with as 
part of the joint estate. If there is a surplus of the joint estate it shall be dealt 
with as part of the separate estates in proportion to the right and interest of each 
partner in the joint estate. The bank rightly points out that here there is no 
question of joint liability, because there is only one general partner, Barnard, who 
alone is liable for the debts. But, on the other hand, it seems to me, as at present 
advised, that the principle underlying s. 33 (6) ought to be applied in this ease. 
The firm A assets must first be applied in discharging the firm’s debts, i.e., the 
debts incurred by or on behalf of that firm. The surplus must be applied in re- 
paying to the limited partners their actual contributions. The balance will form 
part of Barnard’s separate estate, and out of that will be paid Barnard’s own 
private debts and any other debts incurred by him on behalf of any other limited 
partnerships. The same thing applies mutatis mutandis in the case of firm B, 
ris debts proved in the bankruptcy which have been incurred on behalf of that 
eee on nig ities edige The balance will be applied in the 
eee a Pee ii dei a oe et and the surplus will be part of 
as Es 2 estate available for the payment of his private debts, and debts 

: y him on behalf of any other limited partnership, which for that purpose 
must be treated as separate debts. 


That is the way in which in a ease of this kind the matter must be dealt with. 


D 


E 


F 
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The method is derivable from the provisions of the Bankruptcy Act. Injustice to 
the limited partners will be prevented, and the assets will be dealt with in a way 
that is equitable between all the parties interested therein. These observations do 
not, of course, affect my decision that the trustee has wrongly refused to admit the 
proof, and in the result I must make an order that the trustee’s decision be re- 
versed, and the proof admitted, and the trustee must pay the bank’s taxed costs. 
Whether in the result the bank, having regard to the view I have just expressed, 
will get any advantage from proving in the firm A bankruptcy rather than in the 
firm B bankruptcy is a question with which I am not concerned. Since the only 
matter which has been fully argued is as to the rejection of the proof, my decision 
must be confined to reversing the trustee’s decision and admitting the proof, but I 
thought it right to make the above observations for the trustee’s guidance and to 
prevent him from being misled by my decision. If the trustee acts upon my 
observations any one who takes exception can come to the court and get the matter 
finally determined. 


Solicitors: Charles Stevens & Drayton; Linklaters & Paines. 


[Reported by BE. K. Corrim, Esq., Barrister-at-Law.] 


Re PITTS. COX v. KILSBY 


[Cuancery Division (Farwell, J.), February 25, 1931] 


[Reported [1931] 1 Ch. 546; 100 L.J.Ch, 284; 145 L.T. 116; 
47 T.L.R. 293] 


Intestacy—Administration of estate—Distribution—Ezclusion of killer from bene- 

fit—Administration of Estates Act, 1925 (15 Geo. 5, c. 23), s. 46. 

A man murdered his wife and child and then committed suicide. The wife 
died intestate. It was found on the evidence that when he killed his wife and 
child the man was insane. 

Held: the rule, based on public policy, that where a person had feloniously 
killed another neither he nor his personal representatives would be granted 
letters of administration to the estate of the deceased postulated a mens rea, 
and, therefore, as the murderer in the present case was insane at the material 
time, it did not apply and his estate could not be deprived of his distributive 
share in the wife’s estate under s. 46 (1) (i) of the Administration of Estates 
Act, 1925. 

Sempie: the rule applies to an intestacy as it applies to a case where the 
murdered person has made a will under which the murderer benefits. 


Notes. The Administration of Estates Act, 1925, s. 46 (1) (i), has been amended 
by the Intestates Estates Act, 1952, s. 1. 

Followed: Re Sigsworth, Bedford v. Bedford, [1934] All E.R.Rep. 1138. Re- 
ferred to: Beresford v. Royal Insurance Co., Ltd., [1937] 2 All E.R. 243. 

As to general grants of administration, see 16 Haussury’s Laws (3rd Edn.) 212 
et seq.; and for cases see 24 Digest (Repl.) 923 et seq. As to claims to benefit from 
crime committed by the claimant’s predecessor, see 1 Hauseury’s Laws (8rd Edn.) 
10, 11. For Administration of Estates Act, 1925, see 9 Hauspury’s STATUTES (2nd 
Edn.) 718; and for Intestates Estates Act, 1952, see ibid., vol. 32, 115. 

Cases referred to: . 

(1) Cleaver v. Mutual Reserve Fund Life Association, [1892] 1 i ATs 61 

L.J.Q.B. 128; 66 L.T. 220; 56 J.P. 180; 40 W.R. 230; 8 T.L.R. 139; 36 
Sol. Jo. 106, C.A.; 12 (Repl.) Digest 271, 2087. 
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(2) In the Estate of Crippen, [1911] P. 108; 80 L.J.P. 47; 104 ae 55 A 
Sol. Jo. 273; sub nom. In the Estate of ined ae Cora Crippen, 
deceased), 27 T.L.R 258; 12 Digest (Repl.) 2738, , 

(3) In the its of Hall, Hall v. Knight and Baxter, [1914] 1 P21 68 nage 1; 
109 L.'T. 587; 80 T.L.R. 1; 58 Sol. Jo. 80, C.A.; 12 Digest (Repl.) 270, 2077. 

(4) Bird v. Keep, [1918] 2 K.B. 692; 87 L.J.K.B. 1199; 118 L.T. 633; 34 T.L.R. 
513; 62 Sol. Jo. 666; 11 B.W.C.C. 133, C.A.; 22 Digest (Repl.) 316, 3294. B 

(5) Prince of Wales, etc., Association Co. v. Palmer (1858), 25 Beav. 605; 53 
E.R. 768; 13 Digest 260, 405. 

(6) Re Houghton, Houghton v. Houghton, [1915] 2 Ch. 173; 84 L.J.Ch. 726; 
113 L.T. 422; 31 T.L.R. 427; 59 Sol. Jo. 562; 44 Digest 226, 506. 

(7) Felstead v. R., [1914] A.C. 534; 8 L.J.K.B. 1182; 111 L.T. 218; 78 J.P. 
31383; 30 T.L.R. 469; 58 Sol. Jo. 5384; 24 Cox, C.C. 248; 10 Cr. App. Rep. © 
129, H.L.; 14 Digest (Repl.) 365, 3546. 

Witness Action. 

On Aug. 19, 1929, Ernest Pitts murdered his wife and infant son and immediately 

afterwards committed suicide. The verdict at the coroner’s inquest on the bodies 

of the wife and child was that they were murdered by Pitts, and at the inquest on 

the body of Pitts the verdict was that he killed himself while of unsound mind. D 

The wife died intestate possessed of £1,755 on deposit with a building society, and 

of £55 on deposit at a bank. There was also a deposit of £251 with the building 

society in her name on trust for her infant son and there was a further deposit 

account of £55 in the son’s name. Pitts died intestate, and administration to his 
estate was taken out by the defendant, who also took out administration to the 

wife’s estate. E 
The wife’s mother, the plaintiff, commenced this action on Oct. 14, 1930, claim- 

ing against the defendant a declaration that she was entitled to the whole of the 

wife’s estate and also to the infant’s estate on the ground that the husband’s interest 

in the estates of his wife and child under the Administration of Estates Act, 1925, 

s. 46 (1) (i) and (iv), was barred, on the ground of public policy, by his having 

committed the murders. The defendant contended that the rule of public poliey— Y 

which was admitted—did not apply, as the husband was insane at the time of the 

murder, and further that the rule was confined to the case of wills and did not apply 

in the case of an intestacy, in which case s. 46 of the Administration of Estates 

Act, 1925, applied. On the evidence Farwetu, J., held that the husband was 

insane at the time of the murder and, therefore, that the rule as to public policy 

did not apply. The court, therefore, did not decide the question whether the rule @ 

would apply in the case of an intestacy. 


Sir Gerald Hurst, K.C., and H. S. G. Buckmaster, for the plaintiff, referred to 
Cleaver v. Mutual Reserve Fund Life Association (1); In the Estate of Crippen (2); 
In the Estate of Hall, Hall v. Knight and Baxter (3); Bird v. Keep (4); and Prince 
of Wales, etc., Association Co. v. Palmer (5). . 
Grant, K.C., and Heckscher, for the defendant, referred to Re Houghton, H 
Houghton v. Houghton (6). 


FARWELL, J. [after stating the facts, and holding on the evidence that Pitts 
was insane at the time of the murder, continued :] As a general proposition it is 
well settled that no sane murderer can benefit under his victim’s will. If, therefore, 
the husband had not been insane, his personal representative here would have [ 
claimed through a sane murderer, and, if the wife had made a will in her husband's 
favour, it is plain that the husband’s personal representative could not have taken 
under it. That rule is based upon public policy. But a question has been raised 
whether the rule prevents a sane murderer from taking a distributive share under 
his victim’s intestacy. 

In Re Houghton (6) Joycr, J., thought that the rule did not apply to an intestacy, 
as the intestate succession was settled by statute. His observations were only 
obiter, as the murderer in that case was insane, but that may be the law, though 
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it is difficult to see why. If public policy prevents a murderer from taking under 
his victim's will, why should it not prevent him from taking under his victim's 
intestacy ? If it had been necessary to decide the point I should have thought that 
the view of Fry, L.J., in Cleaver v. Mutual Reserve Fund Life Association (1) 
would prevail, and that the provision of the Administration of Estates Act, 1925 
S. 46, however peremptory, would be read as subject to the rule of public poliee. 
But it is unnecessary to decide it in this case, and I do not decide it. . 
The rule of public policy postulates a mens rea, and on a trial a verdict of ‘‘guilty but 
insane”’ would have been equivalent to an acquittal as regards murder : see Felstead 
v. R. (7); and, therefore, the rule does not apply here, and the husband's estate 
cannot be deprived of his distributive share. His personal representative will, 
therefore, take £1,000 out of the wife’s estate, and will also take the whole estate 


of the infant, who under s. 184 of the Law of Property Act, 1925, is presumed to 
have survived the wife. 


Solicitors: Ranger, Burton & Frost, for J. D. Douglas, Beattie & Douglas, 
Northampton; James, Mellor & Coleman, for Phipps & Troup, Northampton. 


[Reported by E. K. Corrir, Esq., Barrister-at-Law. ] 


Re C. B. & M. (TAILORS), LTD. 


[Cuancery Division (Eve, J.), Oztober 13, 26, 1931] 


[Reported [1932] 1 Ch. 17; 101.39 .Chy 630146,.1a:T; 118; 
[1931] B. & C.R. 69; 75 Sol. Jo. 797] 

Company—W inding-up—Costs—Costs of resisting petition—Tazation as between 
party and party—Right of solicitor to further solicitor and client costs— 
Companies (Winding-up) Rules, 1929, r. 192. 

In October, 1930, a petition for the compulsory winding-up of a company 
was presented by a contributory, and the applicant, a solicitor, was instructed 
to appear and oppose and to investigate charges which had been made against 
the company’s officers. On Dec. 1 a compulsory winding-up order was made, 
it being directed that the company’s costs relating to the petition should be 
taxed and paid out of the assets. The taxation was made on the footing of 
insolvency, and ‘£183 8s. 10d. was allowed. At the time of the order the 
company was indebted to the solicitor for costs subsequent to the presentation 
of the petition to the sum of £433 8s. 6d., including the above-mentioned sum. 
The company proved to be solvent, and the solicitor claimed to prove for the 
balance subject to taxation. This proof was rejected by the liquidator on the 
ground that the solicitor was not entitled to prove for an amount which had 
been taxed off the bill brought in. 

Held: the taxation under the order of Dec. 1, which was between party and 
party, did not deprive the solicitor of his right to recover further sums found to 
be due to him on a solicitor and client taxation, and, therefore, the liquidator 
must admit the proof subject, if he so wished, to taxation. 


Notes. Rule 192 of the Companies (Winding-up) Rules, 1929, has been replaced 
by r. 195 of the Companies (Winding-up) Rules, 1949. 

As to payment of costs in a winding-up, see 6 Hatspury’s Laws (3rd Edn.) 593, 
594, 672-676, 726 et seq.; and for cases see 10 DicEst (Repl.) 1004-1005. For 
Companies (Winding-up) Rules, 1949, see 4 Haxspury’s Staturory INSTRUMENTS. 
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Jas ferred to: 
Be Re Foss, Bilbrough, Plaskett and Foss, [1912] 2 Ch. 161; 81 L.J.Ch. 558; 
106 L.T. 835; 56 Sol. Jo. 574; 10 Digest (Repl.), 1005, 6908. . 

(2) Re Liverpool Household Stores Association, Ltd. (1890), 59 L.J.Ch. 616; 62 
L.T. 873; 2 Meg. 217; 10 Digest (Repl.), 948, 6410. f 

(3) Re Osborn and Osborn, [1913] 3 K.B. 862; 83 L.J.K.B. 70; 109 L.T. 505, 
C.A.; 42 Digest 153, 1531. 

(4) Re General Hxchange Bank 
897, 6057. 

(5) Re Beer, Brewer and Bowman (1915), 
Digest (Repl.) 630, 1942. 

(6) Re Humber Iron Works Co. (1866), L.R. 2 Eq. 15; 35 Beav. 34 
216; 12 Jur.N.S. 265; 55 E.R. 929; 10 Digest (Repl.) 897, 6054. 


Motion in winding-up of C.B. & M. (Tailors), Ltd. 

The applicant, Cosmo Rose Cran, a solicitor practising as Cran & Co., moved that 
the order of Mr. Registrar Stiebel of July 27, 1931, dismissing his application that 
the decision of the liquidator of the company, rejecting a proof of debt by him, 
should be reversed and proof allowed in full. On Oct. 23, 1930, a contributory of 
the company petitioned for its compulsory winding-up, making allegations of 
misfeasance against officers of the company in regard to its flotation, and the 
applicant was instructed by the company and the directors to oppose the petition, 
investigate the allegations, and brief leading counsel for the hearing. These costs 
were large, and would not have been allowed on a taxation as between party and 
party. On Dec. 1 an order was made for the compulsory winding-up of the 
company. The applicant’s costs were taxed, the sum of £183 3s. 10d. being 
allowed, which was ordered to be paid out of the assets of the company. On June 


(1867), L.R. 4 Eq. 138; 16 L.T, 338; 10 Digest 
113 L.T. 990; 59 Sol. Jo. 510; 36 


6; 14 eT. 
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18, 1931, the applicant delivered bills of his charges in connection with the - 


opposition to the petition which amounted to £433 8s. 6d., including the 
£183 3s. 10d., and lodged a proof for the balance of his costs as between solicitor 
and client. This the liquidator rejected on the ground that that sum having been 
disallowed on taxation, it could not be obtained by a proof in the winding-up. The 
company, however, proved to be solvent, the liquidator having funds in hand more 
than sufficient for all its liabilities. 

The applicant took out a summons to reverse the liquidator’s decision, which the 
registrar refused on the ground that r. 192 of the Companies (Winding-up) Rules, 
1929, precluded the payment of any further costs beyond those of the petition 
which had been taxed. 


H. A, Rose, for the applicant, referred to Re Foss, Bilbrough, Plaskett and Foss 
(1); Re Liverpool Household Stores Association, Ltd. (2); Re Osborn and Osborn 
(3); Re General Exchange Bank (4); and Re Beer, Brewer and Bowman (5). 

J. M. McCringle, for the liquidator, referred to Re Humber Tron Works, Co. (6). 


Cur. adv. vult. 


Oct. 26. EVE, J., read the following judgment. This is a motion in the 
winding-up of C.B. & M. (Tailors), Ltd., on the part of Mr. Cosmo Rose Cran, a 
solicitor practising as Cran & Co., to set aside an order of the inavuea apiieee 
dated July 27, 1931, affirming on somewhat different erounds the li didator's we 
jection of a proof carried in by Mr. Cran in the winding-up seeaatile The ee f 
is for costs and arises in the following circumstances. _ be spicy 

On Oct. 23, 1930, a petition was presented by a contributory for the compulsory 
Winding-up of the company, and on the following day Mr. Cran was ahi -d te 
appear thereon for the company and to oppose the making of the inden Oe D 1 
the usual compulsory order was made whereby it was, ninco other shines eae d 
that the costs of the company of the petition should be taxed and paid out yh 
ake of the company. These costs, according to the affidavit filed in support of 

€ motion, were taxed upon the basis that the company was insolvent, and on 


G. 
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A April 1 were allowed at the sum of £183 3s. 10d. But at the date of the winding- 
up order the company was indebted to Mr. Cran for costs incurred subsequent to 
the presentation of the petition in the sum of £433 8s. 6d., including the costs 
subsequently taxed at £183 8s. 10d., and on June 18 Mr. Cran rendered to the 
company a detailed bill for the larger amount, and after giving credit for the 
£183 3s. 10d. claimed to prove as a creditor for the balance subject to taxation. 

B The company, it is to be noted, is solvent, the liquidator having assets in hand 
more than enough to meet all the liabilities. The liquidator rejected the proof on 
the ground that the amount claimed was the amount taxed off the bill brought in 
under the order of Dec. 1, and, therefore, was an amount which, having been dis- 
allowed, could not be recovered by another method, namely, by proof of debt 
against the company. 

CI do not think that this objection can be maintained. The taxation under the 
order of Dec. 1 was in the nature of a taxation inter partes, wherein many items in 
the bill might properly be disallowed or reduced and still be recoverable against the 
client in the solicitor and client taxation. The solicitor does not abandon his right 
to recover from his client items disallowed or reduced merely because he has made 
an unsuccessful attempt to recover them in the party and party taxation. The 

D client is, of course, relieved of his obligation to pay the sums recovered in the party 
and party taxation, but cannot be heard to assert that the disallowance or reduction 
of items in that taxation operates to release him from his obligation subject to 
taxation to pay such items. For example, the client may have instructed his 
solicitor to brief a particular counsel and agreed the fees to be paid to him. In 
such a case the reduction of counsel’s fees in the party and party taxation could 

E not be relied on as relieving the client from his liability to pay the amounts which 
he had agreed should be paid. And the same observations may be made of other 
charges properly made against the client, but not recoverable on the party and 
party taxation. The taxation under the order of Dec. 1 fixed the sum to be allowed 
as between party and party, but did not deprive the solicitor of his right to recover 
payment of such further sums as might be found to be due to him on a solicitor and 

F client taxation. The ground, therefore, on which the liquidator rejected the proof 
cannot in my opinion be supported. 

On appeal the learned registrar adopted the view that r. 192 of the Companies 
(Winding-up) Rules, 1929, must be construed as dealing exhaustively with the costs 
payable out of the company’s assets, and inasmuch as it makes no provision for the 
payment out of the assets of any costs owing to the solicitor over and above the 

G taxed costs of the petition the solicitor has no right of proof in the winding-up of 
such further costs. Such a construction is calculated to bring about injustice, and 
ought not to be adopted unless the rule makes it imperative. The contract with 
the solicitor was entered into and the costs were incurred before the winding-up 
order and at a time when the company had power to enter into such a contract. 
The rule deals with the costs of the winding-up order and other costs, charges, and 

H{ expenses incurred in the winding-up, and determines the priority of payment of 
these costs, but it does not purport to affect in any way costs for the recovery of 
which a proof may thereafter be tendered in a winding-up. It certainly does not 
say, and I cannot interpret it as raising an implication, that a proof may not be 
lodged for payment out of the assets which remain after discharging these priority 
eosts of further costs incurred by the company over and above those for which 

I priority is given by the rule. No doubt, in practice the solicitor not infrequently 
requires a guarantee from some third party for these costs, but that is due to the 
fact that, even though he proves for the full amount, he is unlikely in most cases 
to get more than a dividend on the amount of his proof. A proof for unpaid costs 
is not less meritorious than proofs for work done, services rendered, or goods 
supplied by other creditors, and I see no ground for construing the rule as raising 
an unjustifiable distinction between the creditor for costs and other creditors. 

In the present case, where there is enough to pay all costs and all the creditors 
in full, questions of priority are of comparative unimportance, and I cannot see any 
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t the client—that is the company—ought to escape from A 
licitor the balance of costs properly incurred by him on 
the instructions of the company over and above those costs er = eee apace 
| cati rder of Dec. 1. e bill he has de- 
the party and party taxation under the or : 
aie’ 4H 88 to be strictly in accord with approved practice (Re pees sr 
Osborn (3), see in particular Buckuey, L.J., [1913] 3 K.B. at p. 368), and ay a 
discharge the order appealed from and direct the liquidator to admit the proof, 
subject if he so wishes to taxation of the whole bill under the statute in the 
ordinary course. The costs of this appeal and of the hearing before the registrar 


to be paid by the company. 
Solicitors: Cosmo Cran & Co.; Anstey & Co. 
[Reported by A. W. Cuaster, Esq., Barrister-at-Law. | GC 


valid ground for holding tha 
its obligations to pay the so 


EVERETT v. SHAND 


[Kina’s Bencu Division (Lord Hewart, C.J., Avory and Humphreys, JJ.), April 
29, 1931] 


[Reported [1931] 2 K.B. 522; 100 L.J.K.B. 612; 145 L.T. 216; 
95 J.P. 147; 47 T.L.R. 415; 75 Sol. Jo. 893; 29 L.G.R. 390; 
29 Cox, C.C. 309] 


Gaming—Totalisator—Greyhound racing track—‘‘Game or pretended game of 

chance’’—Vagrant Act Amendment Act, 1873 (36 & 37 Vict., c. 38), s. 3. 

The operation of a totalisator on a greyhound racing track does not constitute F 
an offence under the Vagrant Act Amendment Act, 1873, s. 3, as, although 
betting takes place on the premises, that betting is not ‘‘at any game or pre- 
tended game of chance.”’ 

Tollett v. Thomas (1) (1871), L.R. 6 Q.B. 514, not followed. 

A.-G. v. Luncheon and Sports Club, Ltd. (2), [1929] A.C. 400, applied. 


Notes. As to betting in public places at a game of chance, see 18 Hatspury’s @ 
Laws (3rd Edn.) 195, para. 386; and for cases on the subject see 25 Dicrstr 434-435, 
320-325. For the Vagrant Act Amendment Act, 1873, s. 8, see 18 Hatspury’s 
Statutes (2nd Edn.) 217. 

Cases referred to: 

(1) Tollett v. Thomas (1871), L.R. 6 Q.B. 514; 40 L.J.M.C. 209; 24 L.T. 508 ; 
35 J.P. 359; sub nom. R. v. Wolverhampton JJ., Tollett and Lyshon v. 
Thomas, 19 W.R. 890; 25 Digest 434, 322. 

(2) A.-G. v. Luncheon and Sports Club, Ltd., [1929] A.C. 400; 98 L.J.K.B. 359; 
141 L.T. 158; 45 T.L.R. 294, H.L.; Digest Supp. 

(3) Ridgeway v. Farndale, [1892] 2 Q.B. 309; 61 L.J.M.C. 199; 67 L.T. 318; 


56 J.P. 697; 41 W.R. 128; 8 T.L.R. 696; 17 Cox, C.C. 561, D.C.; 25 Digest 
435, 323. 7 


Case Stated by the deputy stipendiary magistrate of Liverpool. 

Two informations were preferred by the appellants Mr. Everett, the chief con- 
stable, and Mr. Glover, the assistant chief constable, of Liverpool, against the 
respondents, James Shand, the secretary and managing director of Electric Hare 
Greyhound Racing, Ltd., the occupiers of the Stanley greyhound racing track, and 
about thirty clerks employed by the company. 

The first information charged the respondents with betting at the Stanley Track, 
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a place to which the public were permitted to have access, with an instrument of 
gaming—namely, a hand totalisator, at a game of chance, or pretended game of 
chance—namely, a dog race, contrary to the Vagrant Act Amendment Act, 1873, 
s. 3. The second information charged them with aiding and abetting Electric Hare 
Greyhound Racing, Ltd., or other persons unknown, to play, or bet, by way of 
wagering and gaming, in an open place at or with a table or instrument of gaming 
—namely, a totalisator, at a game of chance—namely, a dog race, contrary to the 
Summary Jurisdiction Act, 1848, s. 5. 

The following facts were proved or admitted. The Electric Hare Greyhound 
Racing, Ltd., occupied land known as the Stanley Track, Liverpool. The first 
respondent was the secretary and managing director of the company, and the other 
respondents were clerks employed by the company. Entrance to the Stanley Track 
was obtained by a gate which led to the 1s. ring, to which the public had access. 
On each side of the ring there was a large permanent wooden structure. Each of 
those two structures was divided into two by means of a covered passage, and on 
each side of the covered passage there were seven windows, each of which was 
manned by a clerk. The windows on one side of the passage were marked as 
follows : 


“No. 1, change; No. 2, dog No. 1; No. 3, dog No. 2; No. 4, £1 all dogs; 
No. 5, dog No. 3; No. 6, dog No. 4; No. 7, dog No. 5.”’ 


The dog number related to the number of the dog referred to in the official race 
card for each race in the day. Of the windows on the other side of the passage, 
No. 1 was marked ‘‘Change’’ and the other six were marked ‘Pay out.’’ The 
structure on the right-hand side of the ring was confined to 2s. units and the 
structure on the left-hand side was confined to 1s. units, and differed only from 
the 2s. side in that it had no window marked ‘‘£1 all dogs.’’ At each window, a 
ticket was issued in exchange for the value of the unit, that is to say, 2s. or 1s. 
The ticket bore the number of the race on the race card, the number of the dog, 
the rotation number and E.H.G.R., Ltd., Stanley Track, Liverpool. At each end 
of each structure, a board was displayed showing the progress of the various units 
and final units placed, and the dividend placed on the winning dog. The boards 
were blackboards and were operated by clerks. There were several notices exhibited 
stating that the totalisator was placed at the disposal of the public by the company. 
All the money subscribed by the public on any race was returned to those members 
of the public who had secured tickets bearing the number of the winning dog, 
divided to the nearest 8d., less 5 per cent. for expenses. The calculations were 
made by a representative of a firm of chartered accountants. There was a repre- 
sentative in each booth. There were several loudspeakers round the ring, and at 
the end of each race the first respondent announced the winning dog, the time and 
distance by which it won, and the dividend paid. 

It was contended for the respondents that (i) the transactions effected by the 
totalisator method at the Stanley Track were not bets; alternatively, that such 
transactions were bets between the members of the public inter se and not with 
the owners or managers of the track or totalisator; (ii) none of the respondents did 
bet, either by way of wagering or gaming or at all; none of the respondents had any 
interest in the transactions complained of or in the money they received or dis- 
bursed; (iii) none of the respondents did bet with any table or instrument of gaming 
or wagering or with any coin, card or token or other article used as such an instru- 
ment; (iv) there was no ‘‘game of chance”’ being carried on or taking place at the 
Stanley Track; (v) none of the respondents did aid, abet or assist Electric Hare 
Greyhound Racing, Ltd., or any other person to do any unlawful act; (vi) none of 
the charges of aiding, abetting or assisting disclosed any principal offender or 
principal offence. No proceedings against any alleged principal offender had been 
brought or were contemplated at the date of the charges. The charges of aiding, 
abetting or assisting were all bad for uncertainty and/or duplicity. It was con- 


tended for the appellants that the respondents, by inviting the public to lay out 
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and by receiving money to be disposed of by them on behalf of Electric 
Hare Greyhound Racing, Ltd., according to the result of the races, and by using 
the instrument or card or coin or token or other article as a means of registering 
the amount received, and also as an advertisement of the process of betting on a 
dog or dog races, were essentially betting by way of wagering or gaming with an 
instrument or card or token or other article used as an instrument or means of 
gaming or were aiding and abetting and assisting in the process of betting within 
the meaning of the section of the statute. - 
The deputy stipendiary magistrate was of opinion that, in view of the decision 
in A.-G. v. Luncheon and Sports Club, Ltd. (2), no betting had taken place on the 
premises, and, therefore, no offence had been committed by any of the respondents. 
He accordingly dismissed both the informations, and appellants now appealed. It 
was conceded on behalf of the appellants that the dismissal of the first information 
was correct in law, and that the second information only should be considered by 
the court. 
Section 3 of the Vagrant Act Amendment Act, 1873, provides : 
‘Every person playing or betting by way of wagering or gaming in any... 
public place, or in any open place to which the public have or are permitted to 
have access, at or with any table or instrument of gaming or any coin, card, 
token or other article used as an instrument or means of such wagering or 
gaming, at any game or pretended game of chance, shall be deemed a rogue 
and vagabond . . . and as such may be convicted and punished .. .”’ 


J. E. Singleton, K.C., and R. C. Essenhigh for the appellants. 
Sir John Simon, K.C., and Wilfrid Clothier for the respondents. 


LORD HEWART, C.J.—This is a Case Stated by the learned deputy stipendiary 
magistrate for the city of Liverpool. I need not read the Case again. It is enough 
to say that he dismissed all the informations. He dismissed them because, as he 
says, he was of opinion that, in view of the decision in A.-G. v. Luncheon and 
Sports Club, Ltd. (2), no betting had taken place on the premises. I think that 
was wrong. I think it is quite clear that betting had taken place on the premises, 
but, nevertheless, I think the question for us is whether he was right in coming to 
the conclusion that the informations ought to be dismissed. Counsel for the appel- 
lants no longer lays any stress on the first information. He founds himself only 
on the second, which charges wilfully aiding and abetting and assisting, and he 
frankly admits that the only authority he can rely on is the decision of this court sixty 
years ago in Tollett v. Thomas (1). But, in my opinion, the effect of the decision 
of the House of Lords in A.-G. v. Luncheon and Sports Club, Ltd. (2) was to over- 
rule the decision in Tollett v. Thomas (1), although, oddly enough, so far as the 
reports go, that case does not seem to have, been mentioned either in the House of 
Lords or in the Court of Appeal. In view, however, of the existing state of the 
decisions, I am of the opinion that the decision of this court in Tollett v. Thomas 
(1), eminent as were the judges who gave it, is no longer binding on this court, and 
therefore, on the second information we are remitted to the words of the sixties 
itself. Much has been said on those words, and I shall not attempt to repeat or to 
summarise the arguments, but the essence of s. 8 of the Vagrant Act Amendment 
Act, 1873, is that there should be wagering or gaming ‘‘at any game or pretended 
game of chance.”” I am not going to criticise textually the words which were 
employed in Tollett v. Thomas (1). I think that, in view of what has taken place 
the construction of this section is now open to us, and that, before a court ee find 
that there was wagering or gaming within the meaning of s. 8, it is necessary to 
find that there was a game or pretended game of chance, and that siboueh ae 
wagering or gaming, considered by itself, might amount to a game of chance that 
is not enough. There must be a game or pretended game of chance at which the 
Sr can or gaming takes place. I think, therefore, that, although the reasoning 
which the learned deputy stipendiary magistrate for Liverpool employed cannot be 


their money, 


A 
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supported, nevertheless the conclusion to which he came was correct and, therefore, 
that this appeal ought to be dismissed. 


AYVORY, J.—I am of the same opinion. In view of the admission made to-day 
by counsel for the appellants, the only question we have to consider is whether 
these respondents, or any of them, aided or abetted or assisted any of the persons 
who were engaged in making use of the totalisator on the occasions in question. 
The learned magistrate does not appear to have had his mind directed at all to the 
question whether they were, or whether anybody present on those premises could 
have been said to be, wagering or betting at a game of chance or on a game of 
chance. He took what appeared to be a short cut by holding that the decision in 
the House of Lords in A.-G. v. Luncheon and Sports Club, Ltd. (2) justified him 
in saying that there had been no betting at all on these premises. As my Lord has 
said, that cannot be justified. It may be that there was betting as it has been 
described by the persons who were using this totalisator inter se; but, unless we 
are bound by the decision of Tollett v. Thomas (1), it seems to me clear that they 
were not, although betting among themselves, betting or wagering at a game of 
chance within the meaning of s. 3 of the Act of 1873. 

Now are we bound by Tollett v. Thomas (1)? It is quite clear, and it is 
admitted by counsel for the appellants, that T'ollett v. Thomas (1) was decided 
on the footing that, in that case, there had been betting with the appellants 
in the case, who were the proprietors of the machine. Although the point 
was taken for the appellants, and distinctly taken as appears at L.R. 6 Q.B. 
519, that the appellants were not themselves playing or betting, the point 
was really never decided. It was merely assumed against the appellants; and 
Buacksurn, J., in an interlocutory observation, seems to have thought that it was 
an answer to that contention to say that the appellants were using the machine 
within the meaning of the Act, overlooking the question whether they were in fact 
wagering or betting. As the very substratum of that decision has been destroyed, 
in my view, by the decision in the House of Lords, I am of the opinion that we are 
no longer bound by it, even to the extent to which it dealt with the question whether 
a horse race could properly be described as a game of chance. Cocxpurn, C.J., did 
glance at the question whether wagering on a horse race could be described as 
wagering on a game of chance, but he abstained from deciding because he proceeded 
to say (L.R. 6 Q.B. at p. 52): 

‘‘Whether a horse race be in itself a game of chance or not, we can entertain 

no doubt that, if some additional element of chance be introduced, the wager- 

ing on a horse race may be converted into a game of chance.”’ 


That does not appear to me to be a decision at all, or certainly not a satisfactory 
decision, on the question of whether the wagering in the present case on a dog race 
is wagering or betting at a game of chance. In the much later decision of Ridge- 
way v. Farndale (3) the essential part of the offence was clearly pointed out by the 
court in a case which raised the question in the most appropriate way. It was a 
case where the conviction omitted the words ‘‘at a game or pretended game of 
chance,” and the court had to determine whether that conviction could stand. 
Wricut, J., in giving the judgment, in which Cotuins, J., as he then was, con- 
curred, said ([1892] 2 Q.B. at p. 311): 

“the words ‘at any game or pretended game of chance’ remain a part of the 

essential definition of the offence.” 
In my opinion, there was no evidence in the present case that there was any 
wagering or betting at any game or pretended game of chance and, therefore, 
although the deputy stipendiary magistrate decided the case on another and a 
wrong ground, the dismissal of the charge was, in the circumstances, proper and 
the appeal should be dismissed. 


HUMPHREYS, J.—I agree. I think we are bound to say—and, indeed, the 
matter has not seriously been argued—that the opinion expressed by the deputy 
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stipendiary magistrate in the Case that no betting had taken aire ~ the on 
in question is wrong. It clearly follows from the decision in the House of Lords 
in A.-G. v. Luncheon and Sports Club, Ltd. (2), that betting of a sort did take 
place on those premises and that was the only ground on which the deputy stipen- 
diary magistrate gave his decision and dismissed the informations. It appears 
from the Case that a number of other points were raised in argument before him, 
one of which was that no game of chance was being carried on at this place. The 
deputy stipendiary magistrate expressed no view about that matter. I confess I 
have doubted whether we ought not to send the Case back to him in order that he 
should apply his mind to what is the real question in the Case, but, on the whole, 
I agree with the other members of the court that, as the facts are fully stated, we 
are at liberty to say what, in our view, is the law in regard to this question of there 
being a game of chance carried on on the premises. I concur in the judgments 
which have been already pronounced that Tollett v. Thomas (1) has been virtually 
overruled by the House of Lords and, therefore, I agree that it is open to us to 
express our own view as to the proper construction of s. 3 of the Act of 1873 under 
which the prosecution took place. In my view, the section provides that, before a 
person is convicted, he must be proved to have been playing or betting by way of 
wagering or gaming with some instrument or other article or means of wagering or 
gaming at a game or pretended game of chance. I think it is impossible to say 
that the game or pretended game of chance is merely the betting by way of wagering 
or gaming to which reference has been already made. I think that, in order to 
commit an offence under this section, a person must be found to have been playing 
or betting by way of wagering or gaming at some game or pretended game which is 
in itself a game of chance. I do not think that dog racing, any more than horse 
racing, could be described as a game of chance. For these reasons, I agree that 
the appeal should be dismissed. 


LORD HEWART, C.J.—I should like to add, because the point was discussed, 
that, in my opinion, it is not necessary to say whether the structure described in 
this Case was an instrument of gaming within the meaning of s. 8 of the statute. 





Appeal dismissed. 
Solicitors: IF’. Venn & Co., for the Town Clerk, Liverpool; N. E. Stockdale. 


[Reported by T. R. F. Burter, Esg., Barrister-at-Law.] 
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Re DAVIES’ WILL TRUSTS. BEVAN v. WILLIAMS 


[Cuancery Division (Maugham, J.), November 4, 5, 1931] 
[Reported [1932] 1 Ch. 580; 101 L.J.Ch. 801; 147 L.T. 334] 


B Settlement—Prior to 1926—Share of income of farm and lands to a tenant for life 
“‘so long as he shall reside upon and assist in the management of the farm’’ — 
Farm and lands after 1925 subject to statutory trusts—No forfeiture of tenant 
for life’s interest by exercise of statutory trusts—Settled Land Act, 1925 (15 
Geo. 5, c. 18), s. 106—Law of Property Act, 1925 (15 Geo. 5, c. 20), s. 35. 
A testator, who died in 1922, directed by his will that the income of his farm 
was to be paid to B., his executrix, and W. equally until his younger daughter 
should attain twenty-one, and then in equal shares to B. for life or until 
marriage, W. for life, or so long as he should reside on and assist in the manage- 
ment of the said farm, and his two daughters or the survivor of them for life 
with gift over, and power was given to B. to exercise the powers of a tenant for 
life under the then Settled Land Acts. W. lived with the testator at the farm 
and helped in its management until the testator’s death. Thereafter he con- 
D tinued to live there and to manage it. On the coming into force of the Law of 
Property Act, 1925, the property vested in B. on the statutory trusts. On a 
summons taken out by B. in 1931 asking, inter alia, whether, on a sale of the 
farm and lands under the statutory trusts, or on the exercise by B. of any power 
of leasing conferred on her by statute or by the will, and, in particular, on the 
exercise of any such power in favour of W., W.’s interest in the income would 
iE determine, 
Held: on the true construction of the Law of Property Act, 1925, s. 85, on 
the exercise by B. of the statutory trusts, W.’s life interest in the income would 
not be forfeited. 


Notes. As to settled land held on trust for persons in undivided shares, see 29 
Hauspury’s Laws (2nd Edn.) 547-548, para. 801; and for cases on the subject see 
40 Dicest 782—784, 3134-3151. 

For the Settled Land Act, 1925, s. 106, see 23 Hauspury’s Sratures (2nd Edn.) 
226; and for the Law of Property Act, 1925, s. 35, see 20 Hauspury’s STaTuTes 
(2nd Edn.) 491. 


Cases referred to: 
G (1) Re Patten, Westminster Bank v. Carlyon, [1929] 2 Ch. 276; 98 L.J.Ch. 419; 
141 L.T. 295; 45 T.L.R. 504; Digest Supp. ; 
(2) Re Boyer’s Settled Estates, [1916] 2 Ch. 404; 85 L.J.Ch. 787; 115 L.T. 473; 
60 Sol. Jo. 680; 40 Digest (Repl.) 796, 2772. 
Adjourned Summons. 
By his will dated Feb. 25, 1915, the testator, David John Davies, appointed the 
H plaintiff, H. G. Bevan, executrix and trustee thereof for the purposes of the Settled 
Lands Acts, 1882 to 1890, and after making various bequests devised his freehold 
farm and lands adjoining it and his share in the minerals under the farm to the 
plaintiff on trust to pay the net income thereof equally between herself and his 
nephew, W. S. Williams, until the testator’s youngest or only daughter should 
attain the age of twenty-one, subject to the plaintiff's and the nephew's educating 
I the testator’s two daughters and the survivor of them during that period, and there- 
after on trust to pay the same in equal shares to herself for life or until marriage, 
the nephew for life or so long as he should reside on or assist in the management of 
the farm, and the said two daughters and the survivor of them during their lives 
and the life of the survivor of them. He devised, subject thereto, the farm and 
lands to the children of his daughters. The nephew lived at the farm and helped 
in its management up to the time of the testator’s death in 1922. The plaintiff also 
had lived with him and his daughters there for many years before his death. At 
his death, the testator was entitled in fee simple to the surface of the farm and 


ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


lands and to one equal fourth part of the minerals thereunder. pperiiige 
two daughters only—Hilda and Elizabeth—both unmarried ms : — ren 
married in 1924 and had had one child—Gwen Griffiths. Blizal et _ sir - 
age of twenty-one years on Jan. 22, 1926. The nephew married in 1921, an . er 
1924 lived with his wife at the farm. The plaintiff, her husband and the daughter, 
Elizabeth, left there in 1925, the nephew continuing to live on the farm and mane 
it, The following questions, inter alia, arose on the summons: Whether, on a sale 
of the farm and lands under the statutory trusts, or on the exercise by the 
plaintiff of any power of leasing conferred on her by statute or by the will, and, in 
particular, on the exercise of any such power in favour of the nephew, the nephew’s 
life interest in the income would determine. 
The Law of Property Act, 1925, s. 28, provides: 

‘‘(1) Trustees for sale shall, in relation to land or to manorial incidents and 
to the proceeds of sale, have all the powers of a tenant for life and the trustees 
of a settlement under the Settled Land Act, 1925, including in relation to the 
land the powers of management conferred by that Act during a minority... 

‘*(2) Subject to any direction to the contrary in the disposition on trust for 
sale or in the settlement of the proceeds of sale, the net rents and profits of the 
land until sale, after keeping down costs of repairs and insurance and other 
outgoings, shall be paid or applied, except so far as any part thereof may be 
liable to be set aside as capital money under the Settled Land Act, 1925, in like 
manner as the income of investments representing the purchase money would 
be payable or applicable if a sale had been made and the proceeds had been 
duly invested.”’ 
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Section 35 provides: 

“For the purposes of this Act land held upon the ‘statutory trusts’ shall be 
held upon the trusts and subject to the provisions following, namely, upon 
trust to sell the same and to stand possessed of the net proceeds of sale, after 
payment of costs, and of the net rents and profits until sale after payment of 
rates, taxes, costs of insurance, repairs, and other outgoings, upon such trusts, 
and subject to such powers and provisions, as may be requisite for giving effect 
to the rights of the persons (including an incumbrancer of a former undivided 
rome or whose incumbrance is not secured by a legal mortgage) interested in 
the land: 5.5.47’ 


Section 39 provides: 


‘‘For the purpose of effecting the transition from the law existing prior to the 
commencement of the Law of Property Act, 1922, to the law enacted by that 
Act (as amended), the provisions set out in the First Schedule to the Act shall 
sk clas - + » (4) for subjecting land held in undivided shares to trusts for 
Boles 2. 


Sched. I, Part IV, para. 1, provides: 


‘Where, immediately before the commencement of this Act, land is held 
at law or in equity in undivided shares vested in possession, the following 
provisions shall have effect: (1) If the entirety of the land is vested in 
trustees or personal representatives (whether subject or not to ineum- 
brances affecting the entirety or an undivided share) 
entitled in undivided shares, then- (a) If the land is subject to incum- 
brances affecting undivided shares or to incumbrances affecting the entir aty 
which under this Act or otherwise are not secured by legal terms of ; 
absolute, the entirety of the land shall vest free from gush inaumbe Ai 
such trustees or personal representatives and be held by them ahenine 
aeietes trusts; and (b) in any other case, the land shall be held ears 

istees or personal representatives upon the Statutory trusts; subject in the 


case of personal representati ir ri 

‘ sentatives, to their right 

of . , ; ; 
fae esis ; gits and powers for the purposes of 


in trust for persons 


; 
; 
A 


F 
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The Settled Land Act, 1925, s. 106, provides: 


‘*(1) If in a settlement, will, assurance, or other instrument executed or made 
before or after, or partly before and partly after, the commencement of this 
Act a provision is inserted . . . (b) attempting, or tending, or intended, by a 
limitation, gift, or disposition over of settled land, or by a limitation, gift, or 
disposition of other real or any personal property, or by the imposition of any 
condition, or by forfeiture, or in any other manner whatever, to prohibit or 
prevent him from exercising, or to induce him to abstain from exercising, or 


. . e,°e . . . . . . a 
to put him into a position inconsistent with his exercising any power under 


this Act, or his right to require the settled land to be vested in him; that pro- 
vision, as far as it purports, or attempts, or tends, or is intended to have, or 
would or might have, the operation aforesaid, shall be deemed to be void. 

‘‘(2) For the purposes of this section an estate or interest limited to continue 
so long only as a person abstains from exercising any such power or right as 
aforesaid shall be and take effect as an estate or interest to continue for the. 
period for which it would continue if that person were to abstain from 
exercising the power or right, discharged from liability to determination or 
cesser by or on his exercising the same. 

(3) Notwithstanding anything in a settlement, the exercise by the tenant 
for life or statutory owner of any power under this Act shall not occasion a 
forfeiture.”’ 


L. B. Tillard for the plaintiff. 

Watmough, for the nephew and testator’s daughters, referred to Re Patten, 
Westminster Bank v. Carlyon (1). 

D. Buckley for the granddaughter. 


MAUGHAM, J., stated the facts, and continued: PrimA facie, the result of the 
will was that, on the younger daughter’s attaining the age of twenty-one, the in- 
come was to be held on trust for four persons in equal shares, but as regards one of 
them, the testator’s nephew, subject to the qualification, ‘‘so long as he shall reside 
upon and assist in the management of’’ a certain farm. 

The first point to be decided is what the position of the nephew was before the 
commencement of the Law of Property Act, 1925. He was, beyond dispute, one of 
the tenants for life of the freehold farm; and, having regard to ss. 51 and 52 of the 
Settled Land Act, 1882—which are now replaced by s. 106 of the Settled Land Act, 
1925—the provision as to his residing on and assisting in the management of the 
farm, so far as it tended to prohibit or prevent him from exercising, or to induce 
him not to exercise, the power of sale or leasing, was to be deemed void: Re Boyer’s 
Settled Estates (2). Accordingly, it was open to him before 1926, with the con- 
currence of the other tenants for life, to sell or lease the farm under the statutory 
powers without incurring a forfeiture. Under s. 39 of the Law of Property Act, 
1925, and under the provisions of Part IV of the First Schedule to that Act, the 
freehold farm became subject to the statutory trust for sale. By s. 28 of the Act, 
large powers are conferred on trustees for sale. They are given all the powers of 
a tenant for life and of trustees of a settlement under the Settled Land Act, 1925, 
including the power of management conferred on that Act during a minority. 
[His Lordship read s. 28 (2) and continued] And s. 35 of the Law of Property Act, 
1925, provides the manner in which land shall be held on the statutory trusts. 

The question that arises is whether, inasmuch as the land is now held on the 
statutory trusts for sale, the exercise of those trusts will have the effect of putting 
an end to the nephew's interest, if and in so far as it will preclude him from re- 
siding on, and assisting in, the management of the farm, or whether, on the true 
construction of s. 85 of the Law of Property Act, 1925, the ‘‘powers and provisions 
therein mentioned include a provision that the exercise of the statutory trusts shall 
not oceasion a forfeiture. The question has been well argued before me, and £ 
agree that s. 35 of the Law of Property Act, 1925, does not very distinctly point to 
the latter alternative. But, as has been observed before, it is right in the case of 
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complicated legislation, such as that of 1925, to place a benevolent construction on 
the various sections, and in a case of doubt to avoid the result that rights possessed 
before the coming into force of the Act are seriously affected, or even destroyed, as 
a consequence of a difference in the legal machinery which the legislature has 
thought fit to create in an endeavour to simplify the law. Since Jan. 1, 1926, the 
nephew’s rights in the farm have been modified. He is not entitled to prevent the 
trustee from exercising the statutory trusts, which override his powers, and the 
right to prevent either a sale or a lease, which he had before 1926, no longer exists. 
He is apparently left with such protection (if any) as may be afforded by the pro- 
visions of s. 26 (3) of the Law of Property Act, 1925, as amended by the Law of 
Property (Amendment) Act, 1926. 

On the whole, I come to the conclusion that, in order to give effect to the rights 
of the nephew as a person interested in the land before 1926, it is necessary to hold 
that the ‘‘powers and provisions’ referred to in s. 35 include, by implication, a 
provision the effect of which will preclude the possibility of the nephew forfeiting 
his interest in the farm during his lifetime by reason of the exercise of the statutory 
trusts. It follows that, if there is a sale or a lease under the statutory trusts—and 
I cannot distinguish between the case of a lease to the nephew and that of a lease 
to a third party—the provision putting an end to his interest if he shall cease to 
reside on the farm must be deemed to be void, and that such an event shall not 
cause a forfeiture of his interest. 

Solicitors: Tamplin, Joseph Ponsonby, Ryde & Flux, for Hanson & Nash, 
Swansea. 

[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 





Re CARRINGTON. RALPHS v. SWITHENBANK 


[Court or AppraL (Lord Hanworth, M.R., Lawrence and Romer, L.JJ .), May 
18, 19, 1931] . 


[Reported [1932] 1 Ch. 1; 100 L.J.Ch. 299; 145 L.T. 284] 


Will—Ademption—Ezercise of option to purchase subject-matter of specific 
bequests. 

By his will, dated Aug. 26, 1911, the testator bequeathed specific legacies of 
certain shares in a company. On Dec. 13, 1927, he gave H. an option to 
oe So apes the option to be exercised within one month of his (the 
estator s) death. The testator died on Jan. 31, 1930 cerel i 
option on Feb. 18, 1930. . ane Seda 
Held: when the option was exercised there was a conversion of the shares 
into money and the shares no longer formed part of the testator’s estate with 
the result that the specific legacies had been adeemed : 

Lawes v. Bennett (1) (1785), 1 Cox, E ’eedi 

; x, Eq. Cas. 167, and W "eedi 
(2) (1861), 1 John & H. 424, followed. : et Sosa 
Notes. Followed: Re Rose, Midland Bank EF 
[1948] 2 All E.R. 971. 


As to ademption of a legacy, see 34 Hatspury’ 
, J urY's Laws (5 4 31; 
for cases see 44 Diarst 403-416. as, Bee) 2G a 


Cases referred to: 


(1) Lawes v. Bennett (1785 ‘ox, E y 
a3 nett (1785), 1 Cox, Eq. Cas. 167; 29 E.R. 1111; 20 Digest 338, 


xecutor and Trustee Co. v. Rose, 


A 


E 


A 


C.A.] Re CARRINGTON (Lorp Hanwortu, M.R.) 659 


(2) Weeding v. Weeding (1861), 1 John & H. 424; 80 L.J.Ch. 680; 4 L.T. 616; 
7 Jur.N.S. 908; 9 W.R. 431; 70 E.R. 812; 20 Digest 357, 956. , 

(3) Re Isaacs, Isaacs v. Reginall, [1894] 3 Ch. 506; 63 L.J.Ch. 815; 71 L.T. 886; 
42 W.R. 685; 38 Sol. Jo. 662; 8 R. 660; 20 Digest 857, 957. 

(4) Townley v. Bedwell (1801), 14 Ves. 590; 31 E.R. 1008, L.C.; 8 Digest (Repl.) 
871, 570. 

(5) Re Marlay, Duke of Rutland v. Bury, [1915] 2 Ch. 264; 84 L.J.Ch. 706; 113 
L.T. 433; 31 T.L.R. 422; 59 Sol. Jo. 494, C.A.; 20 Digest 855, 942. 

(6) Re Pyle, Pyle v. Pyle, [1895] 1 Ch. 724; 64 L.J.Ch. 477; 72 L.T. 327; 43 
W.R. 420; 39 Sol. Jo. 346; 18 R. 396; 20 Digest 358, 964. 

(7) Emuss v. Smith (1848), 2 De G. & Sm. 722; 64 E.R. 323; 20 Digest 358, 963. 

Appeal from a decision of Mauauam, J. 

The facts appear in the headnote and the judgment of Lorp Hanworra, M.R. 

Henry Johnston for the specific legatees. 

B. Ormerod for the plaintiff. 

Gover, K.C., and C. E. R. Abbott for the respondents interested in residuary 

estate. 
B. K. Heyworth for other residuary legatees. 


LORD HANWORTH, M.R.—The testator, William Kdward Carrington, made 
his will on Aug. 26, 1911, and by it he made specific bequests of certain shares in 
S. R. Carrington & Sons, Ltd., to his sister, to his niece and to a wife of his nephew, 
and created the ordinary trust for sale and conversion of his property not otherwise 
disposed of by his will, constituting his residuary estate. On Dec. 13, 1927, he 
granted an option over shares in the company to be exercised not later than one 
month after his death. On Jan. 31, 1930, the testator died, and on Feb. 18, 1930, 
the grantee of the option exercised it. 

The question is whether the specific legacies of these shares have been adeemed 
by the fact that the option has been exercised, with the result that the shares have 
been turned into money and no longer form part of the testator’s estate. Mavanam, 
J., reluctantly came to the conclusion that they had been adcemed, following Lawes 
v. Bennett (1) and Weeding v. Weeding (2). He regretted having to do so, as he 
thought that the doctrine of those cases prevented the testator's intention being 
carried out and worked an injustice on the legatees, and he said that, therefore, he 
would be glad to have those cases reviewed by the Court of Appeal. I share 
Mavucuam, J.’s reluctance, but the sequence of authority is too prolonged and too 
strong to permit of any other result. 

In Lawes v. Bennett (1) there was an option given before the will was made, 
and it was exercised after the death of the testator. The words which have given 
trouble in that case are in the judgment of Lorp Kenyon (1 Cox, Eq. Cas. at p. 171): 


‘“When the party who has the power of making the election has elected, the 

whole is to be referred back to the original agreement, and the only difference 

is, that the real estate is converted into personal at a future period.”’ 
It is said that the meaning of those words was that Lorp Kenyon was treating the 
option as relating back to the date on which it was given, but I doubt whether that 
is the necessary inference from the words used. But in Weeding v. Weeding (2) 
we have a case which is practically on all fours with the present case. In that 
case it was held that the property was converted from the date of the exercise of 
the option and passed to the residuary legatees. There is a difference between 
Lawes v. Bennett (1) and Weeding v. Weeding (2), as Weeding v. Weeding (2) was 
after the Wills Act, 1837, and under s. 24 of that Act a will now speaks from the 
death of the testator as if it had been executed immediately before the death of the 
testator. It would seem that owing to the decision in Weeding v. Weeding (2), 
there was, in the present case, a conversion when the option took effect on Feb. 18, 
1930, of these shares into money, and, consequently, that part of the testator's 
estate is money and the shares no longer form part of his estate. The result is 
that the specific legacies have been adeemed, and the legatees are deprived of the 
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ad sold the shares in his lifetime. It is too late to A 
Bennett (1) or to overrule Weeding v. Weeding (2). 
Reginall (3), Currry, J., had to consider whether — 
the adopting of the principle in Lawes v. Bennett (1) applied to an intestacy, and 
after going through the cases he came to the conclusion that the principle must be 
applied to an intestacy. He said ([1894] 3 Ch. at p. 511): 
“I think that the judgment in the case of Townley v. Bedwell (4) alone is a 
decision on the point, that the option does not operate completely to convert 
the property until it is exercised, because the rents in the interval after the 
testator’s death go to the heir-at-law,”’ 
and he also says that he does not adopt the principle that the conversion related 
back to the contract. Those cases were considered in Re Marlay, Duke of Rutland 
v. Bury (5), and the three judges of the Court of Appeal said that under this 
doctrine of conversion where the option was exercised at a later date the effect was 
not to be taken as from the date of giving the original option but from the date 
when it was exercised. Picxrorp, L.J., said ([1915] 2 Ch. at p. 228): 


“T think it must be taken as settled that if and when the condition is fulfilled 
there will be a conversion of the real property affected by the contracts into D 


shares, just as if the testator h 
upset the reasoning in Lawes v. 
In 1894, in Re Isaacs, Isaacs v. 


personalty,”’ 
and later on he said: 


“T think, therefore, we must hold that the conversion has not yet taken place, 

and that the Westmeath estates at the testator’s death were vested in the 
defendant, Bury, for an estate in fee defeasible on the fulfilment of the con- E 
dition, and were not vested in the executors as such.”’ 


WarrincTon, L.J., said ([1915] 2 Ch. at p. 281): 


‘There is no question that in ordinary cases such a state of things operates to 
effect a conversion of the estate: Lawes v. Bennett (1). It is contended that 

it does more, and that it effects a conversion as from the date of the conditional F 
contract, so that in the present case the proceeds of the sale if and when carried 

out must be treated for all purposes, including the incidence of duty, as if they 

had formed part of the general personal estate.” 


One view appeared attractive, namely, that one might say with regard to personal 
property, that as the option was not exercised till Feb. 18, 1930, it was possible to 
hold that the shares were still part of the estate of the testator, and that the specific @ 
bequests were effective even if subsequently to the testator’s death they became 
money. I put the case of a dividend on the shares arising before Feb. 18, and 
suggested that the specific legatees might have been entitled to a portion of the 
dividend, but that view is not tenable having regard to what Warrineron, L.J., 
said in Re Marlay (5) ({1915] 2 Ch. at p. 281): . 


“It is well settled that in such cases the rents and profits are payable to the H 
heir = devise, his heirs or assigns, until the happening of the event in ques- 
tion; and this, I think, can only be justified on the footing that the land vests 


in hi ] ine a — : : 
eo ood and, and remains so vested until it shifts by the happening of the 


t conversi R 
date of the contract, but at the date version does not take place at the 


: when the condition is fulfilled which makes 
the contract effective, then the interest shifts on the happening of that rulfiewel 
g : 


= Re Pyle, Pyle v. Pyle (6) StirLinG, J., held that there had not been any con- 
version, but was able to distinguish that case on the facts from Lawes v Bennett 
(1) and Weeding v. Weeding (2) by saying that Emuss v. mith (7) which he said 
was extremely close to the case he’had before him, was founded on ures things 
oY? 


‘the specific devise in the will th i 
pecif vis , the optional 1 
re-publication of the will by the codicil.” ee 


It is plain, then, that the doctrine is tha 
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A Then he continued : 


‘“‘Now it seems to me that these elements exist in the present case, and one of 
them is even more forcible than in Hmuss v. Smith (7); for, as I have said, in 
this case the testator expressly confirms his will by the codicil. There is one 
point of difference, namely, that in this case the lease and codicil were executed 
on the same day. There is a measure of uncertainty as to whether the lease 
preceded the codicil, or the codicil the lease, but it seems to me that the 
inference is, that if the lease conferring the option to purchase had not been 
actually executed when the testator made his codicil, it must have been on the 
eve of execution, and must have been present to the mind of the testator when 
he confirmed his will. Under these circumstances, I think there is a sufficient 
indication of intention to take the case out of the rule established by Lawes v. 
Bennett (1), and I so hold.”’ 


We have no such facts here, and that case shows that, unless there are such facts 
as were there found to exist, the principle of Lawes v. Bennett (1) and Weeding v. 
Weeding (2) must be followed. 

Therefore, after searching for means to carry out the intention of the testator it 
appears that it is not possible to do so for the reason that at the date of the exercise 
of this option there has been a conversion, and there is necessarily an ademption 
of the shares. Therefore, the shares, the subject of the specific legacy, have been 
taken away and adeemed by being changed into money. There is one further point, 
namely, whether the residuary estate has been specifically dealt with by the will 
or left so that there was an intestacy in respect of it. Re Isaacs, Isaacs v. Reginall 
(3) makes it plain that the principle of Lawes v. Bennett (1) would still apply to 
an intestacy. Re Marlay, Duke of Rutland v. Bury (5) approves and follows that 
decision. I am, therefore, in the same position as Mauacuam, J., was, and the 
appeal must be dismissed. 


LAWRENCE, L.J.—I agree. Mavauam, J., felt himself unable to distinguish 
this case from Weeding v. Weeding (2). I also am unable to make any distinction 
between the two cases. It is true that Weeding v. Weeding (2) was a decision of 
a court of first instance and technically is not binding on this court, but it was 
decided over seventy years ago and has been followed in many other cases; it would 
not be right, therefore, for this court to overrule it now. The rule in Lawes v. 
Bennett (1) which Woop, V.-C., followed in Weeding v. Weeding (2), although said 
to be anomalous, is too well established to be upset. In Lawes v. Bennett (1) the 
option was granted before the will, and the contention is that the real question was 
whether the testator had expressed an intention in his will that, subject to the 
option, the specific legacy was to go to the legatee, and, consequently, that the 
decision in that case could be explained on the ground that it turned merely on 
the construction of the particular will, but that explanation of Lawes v. Bennett (1) 
is swept away by the decision in Weeding v. Weeding (2), in which case the option 
was granted after the date of the will yet the rule in Lawes v. Bennett (1) was 
applied. Currry, J., in Re Isaacs, Isaacs v. Reginall (3), explained that in view 
of the decision in Weeding v. Weeding (2) the rule could not be treated as having 
been founded merely on the intention expressed by the testator in his will and 
applied the rule to the case of an intestacy. In these circumstances I think that 
the appeal fails and ought to be dismissed. 


ROMER, L.J.—I am most reluctantly compelled to come to the same conclusion. 
In Lawes v. Bennett (1), decided in 1785, it was held that, where an option was 
given and then a will was subsequently made dealing with the property the subject 
of the option, the property must be treated as personal estate and not as forming 
part of a general devise of the real estate when the option was exercised. In that 
ease the testator had in effect given to the lessee by reason of the option to him 
power to elect whether he should convert the property or leave it as real estate, 
and, therefore, I can well understand that the parties interested under the will 
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whether the testator intended to include the proceeds of sale in the 
devise or in the general residuary bequest. That being so, Lawes v. Bennett (1) 
would not apply to a case where the testator had not made a general devise of his 
real estate or had specifically devised the property. If that case had never been 
treated as laying down a general principle I should not have been embarrassed with 
it in the present case. But about eighty years afterwards in Weeding v. Weeding 
(2) it was held that that decision would apply as well to a case where the option 
was created after the date of the will as to a case in which it was created before the 
will. In Weeding v. Weeding (2) the devise was not property the subject-matter 
of devise eo nomine, but of all the testator’s Kentish Town estate. The Vice- 
Chancellor came to the conclusion that by the Kentish Town estate the testator did 
not intend to include that part of it which had been made subject to the option. 
Section 24 of the Wills Act applied, and, therefore, the will was to be deemed to 
speak from the date of the testator’s death, and the Vice-Chancellor said (1 John 
& H. at p. 481): 


“The intention is, that all the Kentish Town property is to go one way, all 
the personalty another. The testator must be taken to have known, when he 
had entered into the contract, that what would ultimately be Kentish Town 
estate would depend on the option of the lease; and the inference is that he 
meant his property to go according to the state to which it would be reduced 
by the exercise of that option.”’ 


desired to know 


That was dealing with the devise by general words and it must be treated as being 
a case where an express intention of the testator was shown. But in opening his 
judgment he said (1 John & H. at p. 429): 


“TI do not see how I can give any weight to the argument of the defendants, 
unless I can distinguish the present case from Lawes v. Bennett (1) and 
Townley v. Bedwell (4).”’ 


Therefore, he treated Lawes v. Bennett (1) as applicable where the option came 
into being after the date of the testator’s will. 

It is equally impossible at the present time to hold that Lawes v. Bennett (1) only 
applied when real estate was devised as forming part of a general devise, because 
Curry, J., in 1894, in Re Isaacs, Isaacs v. Reginall (8) decided that the rule 
applied in the case of an intestacy, and in other cases it was held that Lawes v. 
Bennett (1) laid down a general principle. In Re Marlay, Duke of Rutland v. 
Bury (5) Lorp Cozens-Harpy, M.R., said ([1915] 2 Ch. at p. 275): 


‘‘It was decided as long ago as 1785 by Sir Luoyp Kenyon, M.R., in Lawes v. 
Bennett (1) that where a lease contains an option to the lessee to purchase the 
demised property for an agreed sum, and the option is not exercised until after 
the death of the lessor, the effect is that as between the real and personal estate 


of the lessor, the purchase-money goes as personal estate and not as real estate 
to the devisee.”’ 


As the cases stated, where an option has been given by a testator over part of his 
real estate, then, whether given before or after the date of the will, that real estate 
is to be treated for purposes of devolution on death as devolving from the date of 
the exercise of the option as proceeds of sale and not as real anti My respect 


for Lord Kenyon would have deterred me from putting such a constru 


Pie AMEE ction on his 


Conversion, however, it is now agreed, takes effect from the exercise 
of the option only, and in the hands of a devisee of real estate as. from the exercise 
of the option the property is personal estate, not real, his heir enka not inka but 
his next-of-kin. But why the exercise of the option should have the effect of takin 

away the land from the devisee I have never been able to understand. But ‘baal 


it is, and as things are the moment of the option being exercised as from that time 


the shares n 
© longer belong to the legatee but the proceeds of sale of the shares 
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A pass to the residuary legatees. It is impossible for us to escape from the effect of 
those decisions, and therefore the appeal must be dismissed. 


Appeal dismissed. 


Solicitors: Gregory, Rowcliffe & Co., for Coppock, Helm, & Walmsley, Stock- 
port; Gregory, Rowcliffe & Co., for Addleshaw, Sons, & Latham, Manchester. 


B [Reported by G. P. Lanaworruy, Esq., Barrister-at-Law.] 


Re COLE. TRUSTEE IN BANKRUPTCY v. PUBLIC TRUSTEE 


[Cuancery Division (Farwell, J.), March 30, 31, 1931] 


D [Reported [1931] 2 Ch. 174; 100 L.J.Ch. 316; 145 L.T. 484; 
[1931] B. & C.R. 7] 


Bankruptcy—Avoidance of settlement—Settlement made in favour of purchaser 
for valuable consideration—Settlement made as result of compromise of 
action—‘‘Purchaser’’—Unborn issue—Relinquishment of possible larger 
interest for interest under settlement—Bankruptcy Act, 1914 (4 & 5 Geo. 5, 

E c. 59), s. 42 (1). 

M., the daughter of G., being under age, married abroad by a false declara- 
tion. The Attorney-General, at the relation of G., brought an action under 
the provisions of the Marriage Act, 1823, and the Foreign Marriage Act, 1892, 
claiming that M. had forfeited her interest in certain property to which she 
would become entitled on attaining twenty-one, and asking that any property 

F she might have or acquire during her marriage should be secured for the benefit 
of herself and her issue by a settlement to be approved by the court, and that 
the husband should be excluded from any interest in her property. After M. 
came of age the action was compromised and she agreed to settle her property 
so that she took a life interest with power to appoint among her issue, with a 
trust for the issue in default of appointment. In default of issue the property 

G was to go to her next-of-kin. Both M. and her husband became bankrupt 
within two years of the settlement, and the trustee in bankruptcy claimed that 
the settlement was void against him. 

Held: the settlement was made as the direct result of the compromise of an 
action brought in good faith and so was made for valuable consideration; by it 
the husband gave up any claim he might have to the property and agreed to 

H spay the costs of the action, the wife gave up her property in exchange for a life 
interest, and the unborn issue gave up an interest which might have been a 
larger interest for the interest they took under the settlement; and, therefore, 
the settlement had been made in favour of a purchaser—the unborn issue—in 
good faith and for valuable consideration within s. 42 (1) of the Bankruptcy Act, 
1914, and so was good against the trustee in bankruptcy. 


I Notes. As to avoidance of settlements in bankruptcy, see 2 Hatsspury’s Laws 
(8rd Edn.) 548 et seq.; and for cases see 5 Dicrst 837 et seq. For Bankruptcy 
Act, 1914, see 2 Haussury’s Srarures (2nd Edn.) 321. 


Motion in Bankruptcy. 

In January, 1928, Captain Awdry Valentine Cole and Miss Marguerite Eleanor 
Mary Agnes Gooch were married at Lyons, in France. Miss Gooch was then under 
the age of twenty-one, and her father had objected to her friendship with Captain 
Cole, and had forbidden them to meet. Upon attaining twenty-one, Miss Gooch 
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would become entitled to certain property. The marriage took seca without rs 
knowledge or consent of Miss Gooch’s father, By I rench law it w se pict 

the due solemnisation of the marriage that both parties should make a declaration 
as to the age of the woman and whether there was anyone whose on sh re- 
quired to the marriage. Both Captain Cole and Miss Gooch made a declara a 
false to their knowledge, that Miss Gooch was twenty-two years of age, and that 
the consent of no one was required. On April 16, 1928, an action was brought by 
the Attorney-General at the relation of the father for a declaration under the 
Marriage Act, 1823, and the Foreign Marriage Act, 1892, that the wife had forfeited 
all estate, right, title, and interest in any property that had accrued or should 
accrue to her by force of the marriage, and the writ asked that all such property 
or future property as she should acquire during the marriage should be secured for 
the benefit of herself or her issue, and that a proper settlement should be approved 
by the court so as to exclude the husband from any interest in the property of the 
wife. A statement of claim was delivered asking for the same relief as the writ. 
The husband and wife, by their defence, did not admit that they had made any 
false statement, but said that they were, and always had been, willing that a proper 
settlement should be made of the property of the wife, that they would concur 
therein, and that the husband did not desire, and never had desired, to derive any 
interest or pecuniary benefit from the property of the wife. The wife attained the 
age of twenty-one on July 22, 1928, and became entitled to a sum of £8,000. The 
parties then came to terms, and a compromise of the action was arranged, for which 
the sanction of the court was not necessary. On Noy. 5, 1928, an order was made 
in the action whereby, the Attorney-General not objecting and the defendants con- 
senting to the order, the husband was to pay the costs of all parties to the action, 
and the action was dismissed on the terms of the settlement set out in the schedule 
to the order. By that settlement the Public Trustee was appointed trustee, and 
the trusts were that the wife was to take a life interest in her property with a power 
to appoint among the issue of the marriage, and that in default of appointment the 
children should take on attaining twenty-one, or in the case of females on marriage, 
and that in default of such children and subject to any such appointment as afore- 
said, the property should be held both as to capital and income in trust for the 
persons who would be entitled thereto under the Administration of Estates Act, 
1925, if the wife had died absolutely possessed thereof intestate and without having 
been married. By this settlement, which was duly executed on April 24, 1929, the 
wife had no general power of appointment in default of children, and the husband 
was absolutely excluded from any benefit from the wife’s property. On Oct. 17, 
1930, a receiving order was made against Captain and Mrs. Cole, and on Jan. 13, 
1931, they were adjudicated bankrupt. The settlement having been made within 
two years of the bankruptcy and being a post-nuptial settlement, it was, under s. 42 
of the Bankruptey Act, 1914, prima facie void against the trustee in bankruptcy, 
unless the wife could satisfy the court that the settlement was made in favour of a 
purchaser in good faith and for valuable consideration, so as to bring it within the 
exception in the section. The trustee in bankruptey now moved against the Public 


Trustee, as trustee of the settlement, for a declaration that the settlement was void 
against him (the trustee) so far as was necessary for the purpose of paying the wife’s 
debts in full. 


W.N. Stable and A, Melford Stevenson for th 
Grant, K.C., and R. H. Hodge for the Publie 


FARWELL, J. [after stating the facts, continued :] In my judgment, it is now 
established that, once the court is satisfied that there has been a compromise of 


legal proceedings, and that the legal proceedings were brought in good faith, such 
a compromise does, at any rate for the purpose of supporting a contract or anything 
of that kind, represent valuable consideration. It is not for the court to determine 
whether or not the action was one that could have sueceeded, or would have 

at any rate, is clear, 


succeeded, if it had been prosecuted to the end. But this, 


e trustee in bankruptcy. 
Trustee. 
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and it is admitted on both sides, the action was an action brought in good faith, 
and it would be impossible, I think, for any other admission to be made, when one 
has in mind that the plaintiff in the action was His Majesty’s Attorney-General. 
The claim might have resulted, not only in the husband being completely excluded 
from any benefit or right in the wife’s property, but, assuming the action to have 
succeeded, in the wife being excluded from all benefit, because, if the action had 
succeeded, the court might have said that the settlement was to be a settlement 
for the benefit of the issue to the exclusion of the wife, whereas, if the action had 
failed, the issue of the marriage would have taken no benefit, and it was in order to 
compromise these claims that the settlement was made. Therefore, I begin with 
this, at any rate, that the settlement was made as the direct result of this com- 
promise, which was sanctioned by the court, and, therefore, the settlement is made 
C for valuable consideration. 

But then it has been argued by counsel for the trustee in bankruptey with great 
force that there is here no purchase for valuable consideration, and he says that, 
even if the settlement were made for valuable consideration, there is no purchaser, 
and authorities have been cited to me which, I think, do show that there must be 
a quid pro quo for the agreement. I think that the authorities also show that the 

D quid pro quo need not necessarily be something which will benefit the vendor or 
purchaser as the case may be; there must be a quid pro quo, but it need not 
necessarily be one for the benefit of the parties. In the present case it seems to 
me that, on the one side, there is His Majesty’s Attorney-General on behalf of the 
unborn issue of the marriage because, if I understand what the action was intended 
to do, the action was intended primarily to protect possible issue of the marriage. 

E The Attorney-General, as the result of the compromise, was giving up the claim, 
which may or may not have been a good one, to have the property of the wife 
settled in a way that might have given the whole of the interest in the property to 
the issue. It is quite true that by the statement of claim the settlement as asked 
for is for the benefit of the lady and her issue, but I feel no doubt that, if the court 
had thought it right to direct a settlement, it was within the power of the court to 

F direct a settlement which might have excluded the wife from even a life interest, 
or given her only a very limited interest, such as a protected life interest, or some 
interest of that kind. The full benefit which the unborn issue might have acquired 
by virtue of this action was being given up on their behalf by the Attorney-General. 
The unborn issue were getting a settlement in their favour, but subject to the life 
interest of the wife, and, therefore, something was being surrendered on their behalf. 

G On the other hand, the lady and her husband were in the position that, if the action 
had failed, she would have remained owner of her property, and her husband would 
possibly not only have escaped liability for the costs of the action, but would have 
remained entitled, unless the lady made a will, to the interest he would take in her 
property as her husband if she died intestate. What they were giving up was some- 
thing very substantial; the husband was giving up any claim he might have to the 

H property, and was agreeing to pay the costs of the action, and the wife was giving 
up her property in exchange for a life interest and nothing more, without even the 
right to dispose of it as she thought right in the event of there being no child of the 
marriage. It seems.to me that in these circumstances there was a settlement made 
within the meaning of this section in favour of a purchaser for valuable considera- 
tion. I think that the purchaser in this case was the unborn issue. It was a 

I cettlement made in their favour and for their benefit; it was a settlement bought 

by them, to use that phrase, by the giving up of an interest that might have been 

a larger interest for the interest that they take under the settlement. The matter 

is one of considerable difficulty; there is no authority that exactly covers it, but I 

have come to the conclusion after looking at the authorities that this motion fails, 
and the application must be dismissed with costs. 


Solicitors: for the trustee, Ramsden & Co.; Child & Prescott. 
[Reported by BK. K. Corrin, HsaQ., Barrister-at-Law. | 
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STAG LINE, LTD. v. FOSCOLO MANGO & CO., LTD. 


[House or Lorps (Lord Buckmaster, Lord Warrington, Lord Atkin, Lord Russell 
and Lord Macmillan), October 30, November 2, December 10, 1931] 


[Reported [1932] A.C. 328; 146 L.T. 305; 101 L.J.K.B. 165; I 
48 T.L.R. 127; 75 Sol. Jo. 884; 37 Com. Cas. 54; 
18 Asp.M.L.C. 266] 


Shipping — Deviation—‘‘Reasonable”’ deviation— Test— Effect of unreasonable 
deviation on exceptions protecting shipowner—Carriage of Goods by Sea Act, 
1924 (14 ¢ 15 Geo. 5, c. 22), Schedule, Rules Relating to Bills of Lading, 
art. IV, r. 2 (a), (c), 7. 4. 9 
The respondents were the owners of a cargo of coal shipped on the appellants’ 

steamship Ixia for delivery from Swansea to Constantinople. By the bill of 
lading the coal was to be carried from Swansea to Constantinople (by cl. 6) 
“with liberty . . . to call at any ports in any order for bunkering or other pur- 
poses or to make trial trips after notice . . .’’ By the bill of lading all the 
provisions of the Carriage of Goods by Sea Act, 1924, were to apply to the con- [| 
tract, and by art. IV, r. 2, in the schedule to that Act: ‘‘Neither the carrier nor 
the ship shall be responsible for loss or damage arising or resulting from (inter 
alia) perils of the sea.’’ By r. 4 of the same article: ‘‘Any deviation in saving 
or attempting to save life or property at sea, or any reasonable deviation shall 
not be deemed to be an infringement or breach of these rules or of the contract 
of carriage, and the carrier shall not be liable for any loss or damage resulting K 
therefrom.’’ The ship was fitted with a heating system, and engineers joined 
the ship at Swansea to test the system on the voyage. In the ordinary course 
the test would have been completed by the time the ship reached Lundy, 
and the two engineers could then have left the ship with the pilot. In fact, 
some of the firemen were drunk when the ship left Swansea and so no such 
proper head of steam could be obtained as was required for the test. The F 
captain, therefore, arranged to carry on the engineers to conclude the test and 
to put them ashore at St. Ives. On leaving St. Ives the ship made a course 
nearer the coast than it would have made but for this arrangement, with the 
result that she ran into the Vyneck Rock, and became a total loss. In an 
action by the cargo-owners against the shipowners in respect of the loss of the 
cargo, G 
Held: (i) whether ‘‘other purposes” in cl. 6 of the charterparty was to be 
construed as purposes kindred to bunkering (Lorp Buckmaster), or as limited 
by reference to the nature and purpose of the contract voyage (Lorp WaRRING- 
TON), or as business purposes contemplated by the parties as arising in carrying 
be = voyage, e.g., to call at a port or ports to load or discharge cargo for 
= ie shippers (Lorp ATKIN), or as purposes of the contract venture (Lorp H 
: USSELL), or as purposes similar to bunkering (Lorp Macmituan), the deviation 
in the present case Was not authorised by that clause; 
eke is _ erie Set ee art. IV (4) of the schedule to the 
ie nie adeno ee ae neh ; was a deviation which commended itself 
every material circumstance ace pepe ie prod sa sensible men when 
contract and the interests of all Nae, sears: the terms of the 
parties concerned, but without obligation to 


consider the i i 
oe er the interests of any one as conclusive, and, applying that test, this 
eviation was not reasonable ; nee 
iii) the ex i ibili i 
an ) t her i of responsibility for default in the navigation of the ship 
: P as 8, dangers, and accidents of the sea in art. IV (2) (a) and (ec) of 
the sche id not | ia 
ee ni ba the Act of 1924 did not operate to protect the shipowners where 
ad been an unauthorised deviation; and, therefore, the cargo-owners 
were entitled to succeed in the action. te . 


A 
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Per Lorp Arkin: (i) I am satisfied that the general principles of English law 
are still applicable to the carriage of goods by sea except as modified by the 
Carriage of Goods by Sea Act, 1924, and I can find in the Act nothing which 
makes its statutory exceptions apply to a voyage which is not the voyage the 
subject of ‘‘the contract of carriage of goods by sea’’ to which the Act applies. 
. . . The Act is not intended to codify the English law, but is the result of an 
international conference intended to unify certain rules relating to bills of 
lading which will often have to be interpreted in the courts of foreign con- 
signees. For the purpose of uniformity it is, therefore, important that the 
[English] courts should apply themselves to the consideration only of the words 
used without any predilection for the former law, always preserving the right 
to say that words used in the English language which have already in the 
particular context received judicial interpretation may be presumed to be used 
in the sense already judicially imputed to them. 

(ii) A deviation may, and often will, be caused by fortuitous circumstances 
never contemplated by the original parties to the contract, and may be reason- 
able though it is made solely in the interests of the ship, or solely in the interests 
of the cargo, or, indeed, in the direct interest of neither, as, for instance, where 
the presence of a passenger or of a member of the ship or crew was urgently 
required after the voyage had begun on a matter of national importance, or 
where some person on board was a fugitive from justice, and there were urgent 
reasons for his immediate appearance. 


Notes. Considered: Lazard Bros. & Co. v. Brooks (1932), 57 Com. Cas. 224. 
Referred to: Tate and Lyle, Ltd. v. Hain Steamship Co. (1984), 151 L.T. 249. 

As to deviation, see 30 Hatsspury’s Laws (2nd Edn.) 288; and for cases see 41 
Dicest 480 et seq. For Carriage of Goods by Sea Act, 1924, see 23 Hauspury’s 
Sratrures (2nd Edn.) 884. 


Cases referred to: 

(1) Glynn v. Margetson & Co., [1893] A.C. 351; 62 L.J.Q.B. 466; 69 L.T. 1; 9 
T.L.R. 487; 7 Asp.M.L.C. 366; 1 R. 193, H.L.; 17 Digest (Repl.) 357, 1632. 

(2) Hick v. Raymond and Reid, [1893] A.C. 22; 62 L.J.Q.B. 98; 68 iid bs alesse 
41 W.R. 384; 37 Sol. Jo. 145; 7 Asp.M.L.C. 233; 1 R. 125; sub nom. Hicks 
v. Rodocanachi, 9 T.L.R. 141, H.L.; 12 Digest (Repl.) 344, 2672. 

(3) The Teutonia (1872), L.R. 4 P.C. 171; 8 Moo.P.C.C.N.S. 411; 41 L.J.Adm. 
57; 26 L.T. 48; 20 W.R. 421; 1 Asp.M.L.C. 214; 17 E.R. 366, P.C.; 12 
Digest (Repl.) 459, 3428. 

(4) Bank of England v. Vagliano Bros., [1891] A.C. 107; 60 L.J.Q.B. 145; 64 
L.T. 353; 39 W.R. 657; 7 T.L.R. 333; sub nom. Vagliano v. Bank of 
England, 55 J.P. 676, H.L.; 42 Digest 779, 2094. 

(5) Foreman and Ellams, Ltd. v. Federal Steam Navigation Co., Ltd., [1928] 
2 K.B. 424; 97 L.J.K.B. 525; 188 L.T. 582; 44 T.L.R. 250; 72 Sol. Jo. 103; 
17 Asp.M.L.C. 447; 33 Com. Cas. 168; 41 Digest 434, 2725. 


Appeal from an order of the Court of Appeal (Scrurron, GREER and SLESSER, 
L.JJ.). 

The Court of Appeal held that the deviation to St. Ives and the subsequent change 
of course was not authorised; that the rule of law that a deviating ship lost the 
benefit of the exceptions in the contract of carriage had not been abrogated by the 
Carriage of Goods by Sea Act, 1924; and that, therefore, the shipowners were not 
entitled to the exception from their responsibility contained in art. IV, 2 (c), of the 
schedule to that Act. The shipowners appealed. 


i ts. 
Dunlop, K.C., and Sir Robert Aske for the appellan 
A. T. Miller, K.C., Le Quesne, K.C., and R. F. Hayward for the respondents. 


668 ALL ENGLAND LAW REPORTS REPRINT [1981] All E.R. Rep. — 
Cur. adv. vult. J 


Dee. 10. The following opinions were read. 

LORD BUCKMASTER.—The appellants are the owners of the steamship Iria, 
of 4,800 tons dead weight exclusive of bunkers, which they chartered to the respon- 
dents, Foscolo Mango & Co., Ltd., under a charterparty dated June 14, 1929, made 
between the appellants and the second respondents, who acted as agents for the. I 
charterers. ‘The vessel was chartered to carry a cargo of coal, sold by the second 
respondents to the first, not exceeding 4,350 tons nor less than 4,100 tons, and : 
proceed from Swansea, where the coal was to be loaded, with all possible despate 
to Constantinople. The terms of the charterparty were incorporated in the bill of 
lading. The charterparty contained a clause (cl. 6) giving the vessel liberty ‘to 
call at any ports in any order for bunkering or other purposes, or to make trial trips c 
after notice.’’ The usual and customary route for the voyage was from Swansea, 
south of Lundy, thence in a straight line to a point about five miles off Pendeen, 
on the north coast of Cornwall, and then with a slight alteration to the east to 
Finistére, and so on. ‘The ship had been fitted with a heating apparatus designed 
to make use of the heat which might otherwise be wasted as steam, and so to 
diminish the bill for fuel. This apparatus had not been working satisfactorily, and 
the owners, therefore, arranged to send representatives of the engineers to make a Z 
test when the vessel started on her next voyage. Two engineers accordingly joined 
the ship, the intention being that they should leave the ship with the pilot some- 
where off Lundy. The firemen on board the ship were not in possession of their 
full energies when the ship started at 1.45 in the morning on June 31, 1929, owing 
to excessive drinking before they joined the ship. The result was that a proper 
head of steam necessary for making the test was not got up in time to enable the E 
test to be made before the pilot was discharged. Accordingly, the engineers pro- 
ceeded on the voyage until the ship was off St. Ives, when the ship was turned 
about five miles out of its course to enter the St. Ives Harbour in order that the 
engineers might be landed. After landing them the ship did not go straight back 
to the recognised route that she ought to have pursued, but hugged too closely the 
dangerous coast of Cornwall, and ran on a rock called the Vyneck Rock, with the F 
result that the vessel and cargo were totally lost, though fortunately there was no 
loss of life. The accident took place at about 3.20 p-m., there was a moderate 
wind from 1.N.E., the weather was cloudy, but visibility was moderately good up 
to six miles. 

The respondents sought to recover damages for loss of their cargo upon the ground 
that there had been an unlawful deviation from the contracted course. The appel- G 
lants made three answers to this claim. First, they set up the clause of the charter- 
party to which reference has been made, and, secondly, they said by the Carriage 
of Goods by Sea Act, 1924, the rules in the schedule must be regarded as incor- 
porated in the contract, and, by those rules, they were entitled to make the 
deviation which led to the disaster. As is well known, the statute provides that 
the rules are to have effect in connection with the carriage of goods by sea in ships H 
carrying goods from any port in Great Britain or Northern Ireland to any other port, 
whether in or outside Great Britain or Northern Ireland. The rules that are 
relevant are to be found in art. IV of the schedule, cl. 2, which provides ; 

es ef Shall be responsible for loss or damage 

pilot i the servante of gare, i : rie ie idea i the master, zmarinags I 

the ship: ; : (c) ae dang sh oa et Restos aS pri Wisi: € 

Eig, 8, dangers and accidents of the sea or other navigable 
Clause 4 of the same article is in these terms : 


‘Any deviation in savi 
ee, A eviation in saving or attempting to save life or property at sea, or any 
reasonable deviation, shall not be deemed to be an infringement or breach of 


thes aa ay id » ¥ “y] j 
re rules or of the contract of carriage, and the carrier shall not be liable for 
any loss or damage resulting therefrom.”’ 





H.L.] STAG LINE, LTD. v. MANGO & CO. (Lorp Buckmaster) 669 


The appellants’ argument upon the statute is, first, that the accident was a peril 
of the sea, and, secondly, that the deviation in question was a reasonable deviation 
and consequently was not an infringement of the contract of carriage. 

It is well to consider these arguments in the order in which I have stated them. 
With regard to the clause of the charterparty, the contention is that to land the 
two engineers at St. Ives was an ‘‘other purpose’’ within the meaning of cl. 6 of 
the charterparty, and, consequently, permitted by the charterparty itself. This 
argument depends upon the view that it is impossible to get a specified category 
in which the words ‘‘other purposes’? may be confined when the illustrative word 
at the beginning of the sentence consists only of one description. I find it difficult, 
and I think it is undesirable, to attempt to specify in exact language what are the 
limitations imposed by the use of such a word prefacing others of general import. 
To my mind, it is impossible to frame a rule applicable to all the various documents 
in which such phrases are to be found. General words in a will following a specific 
instance may require different interpretation from that demanded by similar words 
in an Act of Parliament or a charterparty. To attempt in these circumstances to 
say that two or more words are essential before you can define a class does not 
assist in the present case. The word ‘‘bunkering’’ must have some demonstrative 
and limiting effect, and the phrase ‘‘or other purposes’’ following it cannot be so 
construed as to disregard the effect of the first example, and to assume that any 
purpose is thereby permitted. If that were so, the word ‘‘bunkering”’ might be 
left out. Nor am I prepared to define what are the limitations within which the 
phrase ‘‘other purposes’? must be confined, but I can find nothing kindred to 
bunkering or associated with the operation that is involved in landing two men at 
a port that is not on any part of the specified route. The passage from the judg- 
ment of Lory HerscnHety in Glynn v. Margetson d& Co. (1) ([1893] A.C. at p. 355) 
is in exact accordance with the view which I have expressed. I agree with 
Scrurron, L.J.’s judgment upon this point, and I do not think that it demands 
further discussion. 

To turn from the words of the contract itself to the implied clauses introduced 
by the statute, the first point can, I think, be disregarded. It involves the view 
that perils and accidents of the sea are not qualified by the provisions as to devia- 
tions and that such perils exempt the shipowner from responsibility for damage if 
they arise from or in the course of deviation, whether such deviation be reasonable 
or not. In my opinion, cl. 4 must be given its full effect without rendering it to 
a large extent unnecessary by such an interpretation, for it would follow from the 
arguments that a peril encountered by deviation, wholly unreasonable and wholly 
unauthorised, would be one for which the shipowner would be exempted from loss. 
In other words, reasonable deviation would then apply only to questions of demur- 
rage, whatever the deviation might be. 

The real difficulty in this case, and it is one by which I have been much 
oppressed, is whether in the circumstances the deviation was reasonable. It hardly 
needed the great authority of Lorp Hrerscren in Hick v. Raymond and Reid (2) 
to decide that in construing such a word it must be construed in relation to all the 
circumstances, for it is obvious that what may be reasonable under certain con- 
ditions may be wholly unreasonable when the conditions are changed. Every con- 
dition and every circumstance must be regarded, and it must be reasonable, too, 
in relation to both parties to the contract and not merely to one. But if, when full 
consideration has been given to this fact, two courts have decided that a set of 
circumstances is reasonable unless it can be shown that the learned judges have 
misdirected themselves in reaching their conclusion, or have overlooked any impor- 
tant consideration or introduced considerations that did not deserve notice, it would 
not, I think, be in accordance either with good sense or the comity of the courts 
to decide that what they thought was reasonable other people did not. In this case 
three judges have decided that the deviation here could not be so regarded—and 
Greer, L.J., has agreed for a slightly different reason, because he thought the 
original deviation was permissible to St. Ives but not afterwards—but I think that 
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all of them have really considered the facts that were necessary for the purpose, 
and I am not prepared to differ from the conclusions that they have reached. I do 








not think elaborate definitions, whether contained in dictionaries or in judgments, — 


are of much use in determining the value of a word in common use which means 
no more in this context than a deviation which, where every circumstance has been 
duly weighed, commends itself to the common sense and sound understanding of 
men. ; 

a that Scrurron, L.J., also supports his judgment upon the view that the 
rules in the schedule did no more than incorporate in a codified form the permissible 
limits of deviation which had previously been stated in The Teutonia (3) (L.R. 4 
P.C. at p. 179). Upon the view that I take it is unnecessary to consider the sound- 
ness of this conclusion, and I express no opinion upon it. Nor again is it necessary 
to determine whether Greer, L.J., was right in assuming that the deviation became 
unreasonable after St. Ives, but I think there is much to be said in support of his 
reasoning. The deviation had not ended at the port. It continued until the con- 
tracted line of route was resumed, and to deviate by going along the coast, though 
it may be regarded as bad seamanship, might none the less be an unreasonable 
deviation. For these reasons I think the appeal should be dismissed. 


LORD WARRINGTON (read by Lorp Tomtrn).—The respondents were the 
owners of a cargo of coal shipped on board the appellants’ steamer Izia for carriage 
from Swansea to Constantinople. The cargo was lost off the coast of Cornwall as 
the result of the stranding of the vessel—namely, a peril of the sea—incurred owing 
to negligence on the part of the persons in charge. The action was brought by the 
owners of the cargo for damages occasioned by the loss. The shipowners pleaded 
that under the contract of carriage perils of the sea and loss through negligence of 
their servants were excluded, and, therefore, they were not liable. The cargo- 
owners replied that the shipowners had without justification departed from the 
contract route, and were, therefore, disentitled to rely on the exceptions in question. 
MacKiynon, J., before whom the action was tried, gave judgment for the respon- 
dents, and his judgment has been affirmed by the Court of Appeal (Scrutron, GREER 
and Sesser, L.JJ.). Hence the present appeal. 

The contract of carriage was contained in a bill of lading dated June 29, 1929, 
which incorporated the terms of a charterparty dated June 14, 1929, and also con- 
tained a stipulation that all the terms, provisions, and conditions of the Carriage 
of Goods by Sea Act, 1924, and the schedule thereto, were to apply to the contract 
contained in the bill of lading, and the owners and the charterers were to be entitled 
to the benefit of all privileges, rights, and immunities contained in the said Act 
and the schedule thereto as if the same were therein (namely, in the bill of lading) 
specifically set out. There is no dispute that the contract route was from Swansea 
to Constantinople, and that the accident happened at a time 
not on that route, and the question is whether the dev 
contract. The deviation resulted from the decision of th 
for the purpose of dropping 


when the ship was 
iation was justified by the 
e master to call at St. Ives 
there two engineers who had been taken on board at 
Swansea for the purpose of testing and adjusting certain steam and fuel-saving 
apparatus, a process which could be affected only under-sea-going conditions and 
with a full head of steam. The shipowners attempted to justify the deviation in 
two ways: First, they said that the contract allowed the ship to call at any ports 
in any order for bunkering or other purposes, and that under this they were entitled 
to call at St. Ives for the purpose above mentioned; and, secondly, they relied on 
art. IV, r. 4, of the schedule to the Act of 1924, which is in the following terms : 


Any deviation im saving or attempting to save life or property at sea, or any 
reasonable deviation, shall not be deemed to be an infringement or breach of 


these rules or of the contract of carriage, and the carrier shall not be liable for 
any loss or damage resulting therefrom.” 


MacKinnon, J., and the members of the 


Court of Appeal have decided against the 
appellants on both points. 


H 


I 





‘with a full and complete cargo of coal un 
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As to the first point, as a matter of construction the words ‘‘or other purposes”’ 
cannot, in my opinion, receive the same wide construction as they might have 
received had bunkering not been specifically mentioned. They must at all events 
be limited by reference to the nature and purpose of the contract voyage, and I 
agree with the learned judges in the courts below that the purpose of landing the 
two engineers was not a purpose which could be brought within the liberty relied 
upon. I may add, however, that I do not base my conclusion upon the particular 
circumstances—namely, the drunkenness of the stokers and the consequent delay 
in raising a full head of steam—which induced the master to decide to land the two 
engineers at St. Ives rather than at Lundy as originally proposed. I think the 
calling at St. Ives would not have been justified, whatever had been the cause of 
the delay in concluding the work of the engineers. 

There remains the further question whether the deviation to St. Ives and thence 
to the contract route was a reasonable deviation, and, therefore, justified by the 
provisions mentioned above contained in the schedule to the Act of 1924. I confess 
I do not feel the difficulty experienced in the courts below, and, particularly, by 
MacKinnon, J., in giving a meaning to the word ‘‘reasonable.’’ It is quite usual 
for a tribunal—it may be a jury or it may be a judge sitting alone—to decide 
whether or not a course of action or a particular transaction is reasonable. This is 
a question of fact and has to be answered after giving due consideration to all the 
relevant circumstances and not on any dictionary meaning of the word. In the 
present case we find a contract under which the ship is prima facie bound to pursue 
a certain course. It did not in fact do so, but pursued a course which brought it 
into a much closer proximity to the Cornish coast. This deviation was in the 
interest of the ship alone. In my opinion, this fact did not by itself make it un- 
reasonable. It may well be that the interests of the cargo-owners were affected in 
so slight a degree that the master, acting as a reasonable man and responsible for 
both ship and cargo, was entitled to regard the proposed course as one that he was 
free to take. If he had decided, after leaving St. Ives, to stand away from the 
coast and thus regain the contract course, I should have felt some difficulty in 
saying that the deviation was not reasonable and should have preferred the view 
of Greer, L.J., but, even so, it would not follow that we should be justified in saying 
that the conclusions of the other judges in the courts below were wrong, and unless 
we could say so we ought not to reverse their decision, which, as I have said, is a 
finding of fact. But, in my judgment, all difficulty in the way of agreeing with 
their view is removed by one element in the course selected by the master, namely, 
his decision that after leaving St. Ives the course should be at one-and-a-half to two 
miles from the coast. I think it is clear that this course placed the ship and cargo 
in a position of peril to which they would not have been exposed if after leaving 
St. Ives the master had at once made for the open sea on his way to re-join the 
contract route, and I fail to see any good reason for his not doing so. Nor can I 
agree that his decision amounted to mere negligent navigation. I think the course 
pursued from St. Ives southwards was as much a part of the deviation as that from 
Lundy to St. Ives, and the deviation would be justified only if the whole of it could 
be said to be reasonable. On the whole, I come to the conclusion that on this point 
also the appeal fails, and that it should be dismissed, with costs. 


LORD ATKIN.—This case assumes importance because it involves a question 
of the construction of the Carriage of Goods by Sea Act, 1924, and has evoked a 
construction of that Act from at least one judge of great authority on such matters 
which I venture to think is based on a wrong method of approach to that Act. 

The Ixia, a ship of 1,828 tons net register, sailed from Swansea to Constantinople 
der a charterparty in the terms of the 
Chamber of Shipping Welsh Coal Charter, 1896, as amended on various dates, the 


f which was Dec. 21, 1924. A bill of lading was taken by the charterers, 


last o 
d consignees, Messrs. Foscolo Mango & Co., 


making the cargo deliverable to name 
Ltd., 
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“with liberty to call at any ports in any order for bunkering or other purposes 
all as part of the contract voyage; all the terms, conditions, and exceptions 
contained in the charterparty are herewith incorporated. 





The liberties given in the bill of lading are the same liberties as those given in the 
charterparty, and it appears to me with respect that whether the plaintiff be the 
charterer or the consignee the document to be construed is the charterparty. B 

I propose, not to set out the facts, but to discuss the points of law raised. The 
position in law seems to be that the plaintiffs are prima facie entitled to say that 
the goods were not carried safely; the defendants are then prima facie entitled to 
rely on the exception of loss by perils of the sea; and the plaintiffs are prima facie 
entitled in reply to rely upon a deviation. For unless authorised by the charter- 
party or the Act the departure to St. Ives from the direct course to Constantinople 
was admittedly a deviation. I pause here to say that I find no substance in the 
contention faintly made by the appellants that an unauthorised deviation would not 
displace the statutory exceptions contained in the Carriage of Goods by Sea Act, 
1924. I am satisfied that the general principles of English law are still applicable 
to the carriage of goods by sea except as modified by the Act; and I can find in the 
Act nothing which makes its statutory exceptions apply to a voyage which is not D 
the voyage the subject of ‘‘the contract of carriage of goods by sea’’ to which the ~~ 
Act applies. 

It remains, therefore, for the shipowners to show that the suggested deviation 
was authorised by the contract including the terms incorporated by the Act. They 
first rely upon the express liberty given by the charterparty 


‘to call at any ports in any order for bunkering or other purposes... all as  @ 
part of the contract voyage.” 


What exactly the Chamber of Shipping and the Documentary Council of the Baltic 
and White Sea Conference (who we are told in the document adopted this form of 
charterparty) meant by these words I wish they could be asked. We have to 
struggle to find a meaning. The words cannot be unlimited in scope, or they would fj 
authorise the shipowner to direct the ship to any part of the globe for any purpose 
that he thought fit. Even if limited to any port or ports on the geographical course 
of the voyage, as I think on authority they clearly must be, the purpose of the call 
must receive some limitation. The liberty could not reasonably be intended to give 
the right to call at an intermediate port to land or take on board friends of the ship- 
owner for the purposes of a pleasure trip. On the other hand, I find it very difficult 
to adopt the view which has found favour with one of your Lordships that they 
involve some limitation which is kindred to or associated with bunkering. Even if 
the purpose be extended beyond taking in motor fuel or supplies, 


navigation of the ship, to supplies for the maintenance or comfor 
find it difficult to put such a restricted m 


necessary for the 
t of passengers, I 
ind it eaning on the words in view of the colloca- 
tion any ports in any order’’ which seems to point to some purposes other than a5) 
the restricted ones suggested. Logically I find a difficulty in excluding a suggested 
purpose from a class until I have formed some more or less definite conception of 
the nature of the class. I think myself that the purposes intended are business 
purposes which would be contemplated by the parties as arising in carrying out the ~ 
contemplated voyage of the ship. This might include in a contract other than a 
contract to carry a full and complete cargo a right to call at a port or ports on the — 
geographical course to load and disch i 
probably include a right to call for orders. But I cannot think that it would include 
a right such as was sought to be exercise 
the shipowners or others who were 
were landed for their own and the 
’ transferred to any ingoing vessel. 
excused by this clause. 
There remains the prov 









ause they could not 


I think, therefore, the shipowners are 


ision of art. IV, r. 4, of the schedule to the Carriage 
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Goods by Sea Act, 1924, which with the other rules in the schedule is incorporated 
expressly in the bill of lading pursuant to gs. 3 of the Act: 


“Any deviation in saving or attempting to save life at sea, or any reasonable 
deviation, shall not be deemed to be an infringement or breach of these rules or 
of the contract of carriage, and the carrier shall not be liable for any loss or 
damage resulting therefrom.”’ 


In approaching the construction of these rules it appears to me important to bear in 
mind that one has to give the words as used their plain meaning, and not to colour 
one’s interpretation by considering whether a meaning otherwise plain should be 
avoided if it alters the previous law. If the Act merely purported to codify the 
law, this caution would be well founded. I will repeat the well-known words of 
Lorp Herscuett in Bank of England v. Vagliano Bros. (4) ([1891] A.C. at p. 144). 
Dealing with the Bills of Exchange Act as a code he Says : 


“I think the proper course is in the first instance to examine the language of 
the statute and to ask what is its natural meaning, uninfluenced by any con- 
siderations derived from the previous state of the law, and not to start with 
inquiring how the law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the enactment will bear an 
interpretation in conformity with this view. . . . The purpose of such a statute 
surely was that on any point specifically dealt with by it, the law should be 
ascertained by interpreting the language used instead of, as before, by roaming 
over a vast number of authorities in order to discover what the law was.”’ 


He then proceeds to say that, of course, it would be legitimate to refer to the 
previous law where the provision of the code was of doubtful import or where words 
had previously acquired a technical meaning or been used in a sense other than 
their ordinary one. If this is the canon of construction in regard to a codifying 
Act, still more does it apply to an Act like the present, which is not intended to 
codify the English law, but is the result (as expressed in the Act) of an international 
conference intended to unify certain rules relating to bills of lading. It will be 
remembered that the Act applies only to contracts of carriage of goods outwards 
from ports of the United Kingdom, and the rules will often have to be interpreted 
in the courts of the foreign consignees. For the purpose of uniformity it is, there- 
fore, important that the courts should apply themselves to the consideration only 
of the words used without any predilection for the former law, always preserving 
the right to say that words used in the English language which have already in the 
particular context received judicial interpretation may be presumed to be used in 
the sense already judicially imputed to them. 

Having regard to the method of construction suggested above, I cannot think 
that it is correct to conclude, as Scrurron, L.J., does, that r. 4 was not intended 
to extend the permissible limits of deviation as stated in The Teutonia (3). This 
would have the effect of confining reasonable deviation to deviation to avoid immi- 
nent peril. Nor do I see any justification for confining reasonable deviation to a 
deviation in the joint interest of cargo-owner and ship as MacKinnon, J., appears 
to hold, or even to such a deviation as would be contemplated reasonably by both 
cargo-owner and shipowner as has been suggested by Wricut, J., in Foreman and 
Ellams, Ltd. v. Federal Steam Navigation Co., Ltd. (5) ({1928] 2 K.B. at p. 481), 
approved by Siesser, L.J., in the present case. A deviation may, and often will, 
be caused by fortuitous circumstances never contemplated by the original parties to 
the contract, and may be reasonable though it is made solely in the interests of the 
ship, or solely in the interests of the cargo, or, indeed, in the direct interest of 
neither, as, for instance, where the presence of a passenger or of a member of the 
ship or crew was urgently required after the voyage had begun on a matter of 
national importance, or where some person on board was a fugitive from justice, 
and there were urgent reasons for his immediate appearance. The true test seems 
to be what departure from the contract voyage might a prudent person controlling 
the voyage at the time make and maintain, having in mind all the relevant cireum- 
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: ; nd the interests 
stances existing at the time, Rene ee a a ee pearance 3 a 
of all parties concerned, but w ithout obligatio na nage 
I think this view conforms to that of GREER, LJ ., the only criticism 
of whose test I would make is that it appears unnecessary to introduce the reason- 
able cargo-owner into the discussion. The decision has to be that of the master or 
occasionally of the shipowner; and I conceive that a cargo-owner might well be 
deemed not to be unreasonable if he attached much more weight to his own 
interests than a prudent master, having regard to all the circumstances, might 
think it wise to do. ys af 

On applying, then, this test, was this deviation reasonable? I do not discuss 
the facts except to say that I see no ground for suggesting that the deviation was 
due to some default of the shipowners in respect of the firemen. In the absence of 
evidence directed to that issue it does not seem right to impute blame to the owners 
in that respect. I desire to refrain from expressing an opinion on whether the 
question whether a deviation is reasonable is a question of law or of fact. In the 
present case we are judges both of law and of fact; and if the question is of fact 
the concurrence of the learned judges below seems to me to lose some of its value 
when regard is had to the meaning which they attributed to the issue that they 
were determining. I think that Greer, L.J., is plainly right in applying the test 
of reasonableness to the deviation as a whole. It could not, however, be laid down 
that as soon as the place was reached to which deviation was justified there was an 
obligation to join the original course as directly as possible. A justified deviation 
to a port of refuge might involve thereafter a shorter and more direct route to the 
port of destination compared with a route which took the shortest cut to the original 
course. On the other hand, though the port of refuge was justifiably reached, the 
subsequent voyage might be so conducted as to amount to an unreasonable 
deviation. 

Taking all the facts into account, I am pressed with the evidence which the 
learned judge accepted, that after St. Ives the coasting course directed by the 
master was not the correct course which would ordinarily be set m those circum- 
stances. It is obvious that the small extra risk to ship and cargo caused by devia- 
tion to St. Ives was vastly increased by the subsequent course. It seems to me not 
a mere error of navigation, but a failure to pursue the true course from St. Ives to 
Constantinople which in itself made the deviation cease to be reasonable. For 
these reasons I agree that this appeal should be dismissed. 


as conclusive. 


LORD RUSSELL (read by Lorp THanxerron).—The provisions of the contract 
in the present case which are relevant to the decision of this appeal are three in 
number. (i) There was an exception of perils of the seas. (ii) There was liberty 
‘to call at any ports in any order for bunkering or other purposes . . . as part of 
the contract voyage.’’ (iii) The appellants in all matters arising under the contract 
were to be entitled to the rights and immunities contained in art. IV of the schedule 
to the Carriage of Goods by Sea Act, 1924. That there was a departure from the 
direct route between Swansea and Constantinople is conceded, but it was said that 
the exception of perils of the seas still operated in favour of the appellants because 
the call at St. Ives fell within the liberty above mentioned, and was, accordingly, 
either part of the contract voyage or a permitted deviation therefrom. 

While I appreciate the difficulty of applying what is called the ejusdem generis 
rule where only one species is available out of which to construct the genus, never- 
theless it seems clear that some limitation must be placed upon the ee ‘other 
purposes.’’ If they are to be read as free from any limitation, then it was unneces- 
sary to specify the bunkering purpose. Some restriction must, therefore, exist; 
and for myself I am in agreement with the view that the Ixia ’s call at St. Ives not 
being a call for the purposes of the contract venture, was not a call for other 
purposes within the meaning of the liberty. 

The appellants next prayed in aid the provisions of para. 4 i“ 
schedule to the Act of 1924. The schedule is a eds of oh tebe to bil 
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of lading which (by s. 1 of the Act) are to have effect in relation to and in con- 
nection with the carriage of goods by sea in ships from any port in Great Britain 
or Northern Ireland to any other port whether in or outside Great Britain or 
Northern Ireland. Paragraph 4 of art. IV provides that 


“‘any deviation in saving or attempting to save life or property at sea, or any 
reasonable deviation, shall not be deemed to be an infringement or breach of 
these rules or of the contract of carriage, and the carrier shall not be liable for 
any loss or damage resulting therefrom.’’ 


It was said that the call at St. Ives was a reasonable deviation within this rule, 
with the result that the exception of perils of the seas still operated in exoneration 
of the appellants. Whether the deviation was or was not reasonable appears to me 
to be a question of fact to be determined in each case upon the facts of each case. 
The trial judge here came to the conclusion that the reasonableness of the deviation 
had not been established; in other words, he held that upon the facts proved the 
deviation was not a reasonable deviation. With this view, Scrurton, L.J., agreed, 
and, as I read his judgment, Stesser, L.J., also. Greer, L.J., took a somewhat 
different view. He thought that the whole deviation was unreasonable, by reason 
of the course which was set after leaving St. Ives. For myself I am not prepared 
to differ from the view upon this question of fact, which was adopted by the trial 
judge and concurred in by the majority of the lords justices, namely, that upon the 
facts of the present case the deviation here was not a reasonable deviation. It 
follows, accordingly, that the appellants get no protection from para. 4 of art. IV. 

The appellants advanced one further argument which in no way depended for 
its decision upon fact, and which, if successful, would have far-reaching conse- 
quences. They contended that the Act of 1924 freed them from responsibility for 
loss arising from perils of the sea, notwithstanding any deviation, reasonable or 
unreasonable—in other words, that the Act had effected an alteration in the law 
which had hitherto prevailed. It was said that the obligation not to deviate only 
arose under para. 2 of art. III, under which the carrier must ‘‘properly and care- 
fully load, handle, stow, carry, keep, care for and discharge the goods carried,’’ and 
that inasmuch as that paragraph was expressed to be subject to the provisions of 
art. IV, the obligations imposed by para. 2 of art. III (including the obligation not 
to deviate) were expressly made subject to the provisions of para. 2 of art. IV, 
which provided that neither the carrier nor the ship should be responsible for loss 
or damage arising or resulting from (amongst other things) ‘‘perils, dangers, and 
accidents of the sea or other navigable waters.’’ That was, as I understand it, the 
line of reasoning. In my opinion, the argument is unsound. It was well settled 
before the Act that an unjustifiable deviation deprived a ship of the protection of 
exceptions. They only applied to the contract voyage. If it had been the intention 
of the legislature to make so drastic a change in the law relating to contracts of 
carriage of goods by sea, the change should and would have been enacted in clear 
terms. For these reasons I agree that the appeal should be dismissed. 


LORD MACMILLAN.—On June 30, 1929, the steamship Jia ran on a rock off 
the coast of Cornwall and the ship and her cargo of coal were totally lost. The 
owners of the cargo now seek to recover from the shipowners a sum representing 
the damage which they have sustained by reason of the casualty. The shipowners 
reply that the cargo was lost by a peril of the sea, as it undoubtedly was, and that 
consequently they are relieved from liability by virtue of the exception of such 
perils contained in the charterparty and incorporated in the bills of lading and also 
under art. IV, 2 (c), of the schedule to the Carriage of Goods by Sea Act, 1924, 
which provides that 

‘‘neither the carrier nor the ship shall be responsible for loss or damage arising 

or resulting from . . . perils, dangers, and accidents of the sea. . . fs 


The bills of lading, as required by s. 3 of the Act of 1924, contain an express state- 
ment that the shipowners are to be entitled to the privileges, rights, and immunities 
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contained in (inter alia) art. IV of the schedule to the Act. To on 0 the wei: 
owners rejoin that the shipowners have forfeited the benefit fo) : rrr y 
because of their having acted in breach of the contract of ret er ts’ y ee 
from the contractual course of the voyage. This, in turn, is countered by the 
owners, who maintain (i) that the immunity from liability conferred by art. IV, 
2 (c), of the schedule to the Act of 1924 is absolute and is not affected by any 
breach of contract on their part; (ii) that they committed no breach of contract 
because under the charterparty and bills of lading they had liberty to call at any 
ports in any order for bunkering or other purposes,’’ and their alleged deviation in 
calling at St. Ives was in the exercise of that liberty; (iii) that, if there was a 
deviation: it was a reasonable deviation within art. IV, para. 4, of the schedule to 
the Act of 1924, which provides that 


‘‘any reasonable deviation shall not be deemed to be an infringement or breach 
. . of the contract of carriage, and the carrier shall not be liable for any loss 
or damage resulting therefrom.” 


There was also a suggestion that the vessel was making a trial trip within the 
permission to make such trips contained in the contract documents, but this is 
so clearly untenable that I need do no more than mention and reject it. 

Turning, then, to the three contentions of the shipowners which I have set out 
above, I have no hesitation in negativing the first, which is so extravagant that, if 
it were upheld, the shipowners would be exempt from liability for loss resulting 
from a peril of the sea even if that peril was encountered when the vessel was on 
a deviation from her contract voyage which was not reasonable under para. 4 of 
the same article. As to the second contention, the liberty to call at any ports ‘‘for 
bunkering or other purposes’’ cannot be read as meaning that the ship was to be at 
liberty to call at any ports for bunkering purposes or any purposes other than 
bunkering, for that would be tantamount to saying that she might call at any port 
for any purpose. I read the words as meaning ‘‘for the purpose of bunkering or 
for any similar purpose.’’ What purposes are similar to the purpose of bunkering 
I shall not attempt to define. It suffices to say that, in my opinion, the purpose 
for which the Iria called at St. Ives was not a purpose in any way resembling so 
ordinary a maritime incident as bunkering. 

There remains the shipowners’ third contention, which is the real crux of the 
case. Was the deviation to St. Ives a ‘‘reasonable’’ one? The statute does not 
supply any criterion of reasonableness, and I doubt if it would have been possible 
to formulate a criterion of universal applicability, for the contingencies and emer- 
gencies which arise in maritime transport are as infinite in their variety as the 
vagaries of the sea itself. An undefined standard of reasonableness may sometimes 
be difficult to apply, but the task is one which judges and juries have had daily to 
perform from time immemorial. To give a single instance, the Sale of Goods Act, 
1893, uses the expression ‘‘reasonable time” in six of its sections without any 
definition, though it prescribes in s. 56 that the question of what is a reasonable 
time is to be treated as a question of fact, and I am not aware that any serious 
difficulty has in consequence arisen in the administration of the statute. This at 
least has been laid down for our guidance that the reasonabl 
be judged in relation to the circumstances existing 
and not by any abstract standard. The act, too. mu 
the light of all the attendant circumstances. 
ticular act was reasonable or unreasonable is i 
an inference of fact from a given set of facts. 

Now, in the present case there are concurrent 
instance and the Court of Appeal finding unanimou 
was not reasonable. Even if I were disposed to 
moment say that I am 
I were satisfied that 
principle of law, 


eness of an act must 
at the time of its commission 
st be considered as a whole, in 
A conclusion so reached that a par- 
n general a conclusion of fact; it is 


judgments of the judge of first 
sly that the deviation in question 
think otherwise—I do not for a 
—I should be slow indeed to disturb such a finding unless 
those who had reached it had in go doing infringed some 
Tt is no doubt obvious that the learned judges have considered 
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the episode from varying. points of view and have, as was natural, each been 
influenced by the aspect of it which appeared to him most conspicuous. But it 
cannot be inferred from this difference of emphasis that they have disregarded any 
circumstance which they ought to have considered or have taken into account any 
circumstance which they ought not to have considered. Thus I do not think that 
Mackinnon, J., in giving weight to the cireumstance that, in his view, the deviation 
was not in the joint interest of cargo and ship, intended to lay down or to apply any 
absolute rule that no deviation could be reasonable which was not in the joint 
interest of cargo and ship. The absence of the element of joint interest may well 
be an important indication of unreasonableness without being conclusive. Nor do 
I think that Scrurron, L.J., intended to lay down or apply any absolute rule that 
only a deviation to avoid imminent peril could be regarded as reasonable. It is 
important to remember that the Act of 1924 was the outcome of an international 
conference and that the rules in the schedule have an international currency. As 
these rules must come under the consideration of foreign courts it is desirable in 
the interests of uniformity that their interpretation should not be rigidly controlled 
by domestic precedents of antecedent date, but rather that the language of the rules 
should be construed on broad principles of general acceptation. As I have heard 
nothing to satisfy me that the judges below have reached their conclusion on wrong 
principles, I concur in the motion that the appeal be dismissed. 


Appeal dismissed. 


Solicitors: Holman, Fenwick & Willan; Charles Lightbound, Jones & Light- 
bound, for Ingledew & Co., Newcastle-upon-Tyne. 


[Reported by E. J. M. Cuapuiy, Esq., Barrister-at-Law.] 





Re CATLING. PUBLIC TRUSTEE v. CATLING 


[Cuancery Division (Bennett, J.), June 25, 26, 1931] 
[Reported [1931] 2 Ch. 359; 100 L.J.Ch. 390; 145 L.T. 613] 


G Settled Land—Tenant for life—Person having powers thereof—Tenant at nominal 


rent—Settled Land Act, 1925 (15 Geo. 5, c. 18), s. 20, swb-s. (1) (iv) and (vi). 
A person who is a tenant of settled land under a lease at a nominal rent, the 
tenancy not to be determined during that person’s life except by that person 
provided that he fulfils certain conditions, is not a person having the powers of 

a tenant for life within s. 20 (1) of the Settled Land Act, 1925, since, as a 

matter of necessary implication in view of the terms of para. (iv) of that sub- 

section, he is excluded from the class of persons upon whom the subsection 
confers the powers of a tenant for life. 

Notes. As to persons having powers of a tenant for life, see 29 HaLsBury’s Laws 
(2nd Edn.) 674 et seq.; and for cases see 40 Dicest 731 et seq. For Settled Land 
Act, 1925, see 23 Haussury’s Stratures (2nd Kdn.) 12. 

ferred to: 
ans Re ‘Gibbons, Gibbons v. Gibbons, [1920] 1 Ch. 872; 89 L.J.Ch. 1aS 122 LT. 

710; 36 T.L.R. 203; 64 Sol. Jo. 274, C.A.; 40 Digest (Repl.) 800, 2807. 

(2) Re Boyer’s Settled Estates, [1916] 2 Ch. 404; 85 L.J.Ch. 787; 115 L.T. 418; 
60 Sol. Jo. 680; 40 Digest (Repl.) 796, chee 

: ew, Settled Estates (1911), unreported. 

my jee Jobson v. Richardson (1889), 44 Ch.D. 154; 59 L.J.Ch. 245; 62 
L.T. 148; 44 Digest 1040, 8967. 
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ummons. 
ao apenteiah by his will dated Sept. 29, 1921, devised a freehold house and 
known as Brookland, together with certain adjoining premises, to the 
that the trustee should, if the testator’s wife should so 
ly tenancy at a rent of £1 per annum 
or part with possession of the freehold 


grounds, 
Public Trustee upon trust 
desire, let the property to her on 3 he 
rit ower for her to assign, sublet, 
“oat: assign the tenancy, upon the terms that she should make the freehold 
house her principal residence, provided that as long as she should be living, and 
should duly observe the above conditions, a notice to determine such tenancy 
should not be effectual unless given by the wife to the trustee. On default, how- 
ever, on her part in observing the conditions, such notice might forthwith be given 
by the trustee, and such tenancy should in any case cease on her death. Tt was 
also provided that during the continuance of her tenancy the wife should be entitled 
to receive the rents payable under any leases affecting the property. There were 
also provisions that in the event of the tenancy being determined the property 
should be dealt with in the manner mentioned. The testator died on Feb. 18, 1929, 
and this summons was taken out by the Public Trustee for the determination of the 
question (inter alia) whether the testator’s widow was a tenant for life or a person 
having the powers of a tenant for life within the meaning of the Settled Land Act, 
1925. 


C. A. J. Bonner for the applicant. 

C. C. Rawlence, for the testator’s widow, referred to WoLSTENHOLME AND 
Cuerry’s ConveyancinG Statutes (11th Edn.), vol. 2, pp. 84, 91, and 279; Re 
Gibbons, Gibbons v. Gibbons (1); and Re Boyer’s Settled Estates (2). 

F. R. Evershed for the Lock Hospital. 

Cyril Radcliffe, Henry Johnston, Stafford Crossman, H. Watt Dollar; J. W. M. 
Holmes and Bebee for other parties. 

Re Drew, Settled Estates (3) and Re Jobson, Jobson v. Richardson (4) were also 
referred to. 


BENNETT, J. (after reading the relevant clause of the will, continued:) The 
first question which is raised by this summons is whether, under this will, the 
defendant, Emily Catling, the testator’s wife, is the tenant for life, or a person 
having the powers of a tenant for life, within the meaning and for the purposes of 
the Settled Land Act, 1925, of the property comprised in the specified devise. 
This question has to be determined by reference to the provisions of the Settled 
Land Act, 1925. 

It is argued on behalf of the testator’s wife that she is a person who has the 
powers of a tenant for life under s. 20 of the Settled Land Act, 1925, the contention 
being that she falls within para. (vi) of sub-s. (1) of that section, or, possibly, within 
para. (viii) of sub-s. 1 of that section. Paragraph (vi) is in these terms: 


‘‘A tenant for his own or any other life, or for years determinable on life, whose 
estate is liable to cease in any event during that life, whether by expiration of 
the estate, or by conditional limitation, or otherwise, or to be defeated by an 
executory limitation, gift, or disposition over, or is subject to a trust for 
accumulation of income for any purpose.”’ 


The contention is that, if you look at the substance, or what is said to be the 
substance, of the devise, in substance it is a gift by the testator to his wife with 
an executory gift over in case she should cease to make Brookland her principal 
residence. It is said that that is the substance of the gift, because the mh of ‘el 
per annum, which, if she exercises her option of taking . tenancy, she is t 
for the property the subject of the devise, is merely a nor idel a and th nee 
Boupled with the provision that during the continuance of the Suhacnes “i Ke 
oe mi option, she is to be entitled to receive the rents receivable eel any 
ets ; oa ing the devised hereditaments, shows that in substance the testator in- 
1ded his wife to be a tenant for life, and that this conditional limitation or 


A 
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A executory limitation over was to come into operation in case she ceased to make 
Brookland her principal residence. The answer to that contention is founded upon 
s. 20 (1), para. (iv), and it is said that by necessary implication there is excluded 
from the persons to whom the section gives the powers of a tenant for life any 
person who holds under a lease at a rent, and the contention is that Mrs. Catling, 
if she exercises her option, will be nothing more than a tenant holding under a 
B lease at a rent. 

In my judgment, as a matter of necessary implication from the language of 
sub-s. 1, para. (iv), a person who is a tenant under a lease at a rent is excluded 
from the class of persons upon whom the section confers the powers of a tenant 
for life, and, as a matter of construction, what the testator has done is to give to 
his wife the option of becoming a tenant under a lease at a rent. Therefore, in my 

C view, she is not a person who has under s. 20 the powers of a tenant for life, and 
the answer to the question should be in the negative. 


Solicitors: Landons, Dimond & Son; Hyde, Mahon & Pascall; Andrew, Purves, 
Sutton & Creery; Treasury Solicitor; Francis ¢& Crookenden. 


[Reported by J. H. G. Butter, Esq., Barrister-at-Law.] 
D 


FORTH CONSERVANCY BOARD v. INLAND REVENUE 
COMMISSIONERS 


[House or Lorps (Lord Buckmaster, Lord Dunedin, Lord Warrington, Lord 
Thankerton and Lord Russell), March 16, 17, May 11, 1931] 


[Reported [1931] A.C. 540; 100 Bal.P.G, 108*-145 LT. 121; 
95 J.P. 160; 47 T.L.R. 429; 75 Sol. Jo. 359; 29 L.G.R. 541; 
16 Tax Cas. 103] 


Income Tax—Profits—Trade surplus of dues charged over expenses of river board 

—Liability of surplus to income taxr—Income Tax Act, 1918 (8 ¢ 9 Geo. 5, 

c. 40), Sched. D, Case I, Case VI. 

The Forth Conservancy Board was constituted by the Forth Conservancy 
Order, 1920, as confirmed by the Forth Conservancy Order Confirmation Act, 
1921, for the preservation, maintenance, and improvement of the River and 
Firth of Forth. The board consisted of thirty-one members, nine of whom 
were elected by shipowners and persons paying dues to the board. The board 
was empowered to do everything necessary for the purpose of maintaining the 
river as a navigable river, and to levy dues in respect of vessels entering or 
using the river and in respect of goods and passengers conveyed on or shipped 
or unshipped in the river. In the relevant years of assessment, the board had 
a balance or surplus after providing for all expenses payable out of the dues 
collected. Income tax was claimed on that balance under Case I or Case ag 

| I of Sched. D to the Income Tax Act, 1918. 

Held: although an assessment under Case I could not be supported, because 
the activities of the board were not a trade or a concern in the nature of a 
trade, the balance of the money received was annual profits or gains within 
Case VI and so liable to income tax, the purpose to which the annual profits or 

ains were put being irrelevant. 
; Mersey Docks pe Harbour Board v. Lucas (1) (1883) (8 App. Cas. 891), 


applied ; 
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Severn Fishery Board v. O’May (2) ({1919] 2 K.B. 484), ee by 
Lorp Buckmaster and Lorp WarRINGTON, disapproved by Lorp THANKERTON 


d Lorp Russe.u. 
Via. of the First Division of the Court of Session (1930 8.C. 850) affirmed. 


Notes. The Income Tax Act, 1918, Sched. D, was replaced by s. 123 of the 
Income Tax Act, 1952. 

Considered: Elliot v. Burn, [1934] All E.R. Rep. 665; Pontypridd and Rhondda 
Joint Water Board v. Ostime, [1946] 1 All E.R. 668. Referred to: Nicoll v. Austin 
(1935), 19 Tax Cas. 5381; I.R. Comrs. v. City of London Corpn., [1952] W.N. 326; 
I.R. Comrs. v. City of London Corpn. (as Epping Forest Conservators), [1953] 1 
All E.R. 1075. 

For undertakings analogous to trade, see 20 Hanspury’s Laws (8rd Edn.) 287, 
288, para. 526; and for cases on the subject, see 28 Dicrst 81, 82, 451-462. For 
the Income Tax Act, 1952, s. 123, see 31 Hatssury’s Statutes (2nd Edn.) 116. 


Cases referred to: 

(1) Mersey Docks and Harbour Board vy. Lucas (1883), 8 App. Cas. 891; 53 
L.J.Q.B. 4; 49 L.T. 781; 48 J.P. 212; 32 W.R. 34; 2 Tax Cas. 25, H.L.; 
28 Digest 21, 104. 

(2) Severn Fishery Board v. O’May, [1919] 2 K.B. 484; 89 L.J.K.B. 9; 121 L.T. 
371; 7 Tax Cas. 194; 28 Digest 22, 112. 

(3) I.R. Comrs. v. Forth Conservancy Board, [1929] A.C. 218; 98 L.J.P.C. 34; 
140 L.T. 251; 93 J.P. 97; 45 T.L.R. 83; 27 L.G.R. 167; 14 Tax Cas: 709, 
H.L.; Digest Supp. 

(4) Pearn v. Miller (1927), 11 Tax Cas. 610; Digest Supp. 

(5) Leeming v. Jones, [1930] 1 K.B. 279; 141 L.T. 472; 99 L.J.K.B. 17; 15 
Tax Cas. 333, C.A., affirmed sub nom. Jones v. Leeming, [1930] A.C. 415; 
99 L.J.K.B. 318; 143 L.T. 50; 46 T.L.R. 296; 74 Sol. Jo. 247; 15 Tax Cas. 
333, H.L.; Digest Supp. 

(6) Coman v. Governors of Rotunda Hospital, Dublin, [1921] 1 A.C. 1; 89 
I,.J.P.C, 162; 128 L.T. 529; 36 T.L.R. 646; 64 Sol. Jo. 548; sub nom. 
Governors of Rotunda Hospital, Dublin vy. Coman, 7 Tax Cas. aM Veh y © 
28 Digest 82, 462. 

(7) Eglinton Silica Brick Co., Ltd. v. Inland Revenue, 1924 §.C. 946; 61 Sc.L.R. 
601; 1924 S$.L.T. 676; 28 Digest 20, k. 

(8) Kirke’s Trustees v. I.R. Comrs. (1926), 186 L.T. 582; 11 Tax Cas. 323; 1927 
S.C. (H.L.) 56; Digest Supp. 

(9) Glasgow Corpn. Water Comrs. v. Miller (Surveyor of Taxes) (1886), 2 
Tax Cas. 181; 18 R. (Ct. of Sess.) 489; 23 Se.L.R. 285; 28 Digest 21, m. 

(10) Glasgow Water Comrs. v. Inland Revenue (1875), 12 Se.L.R. 466; 2 R. 
(Ct. of Sess.) 708; 28 Digest 8, p. 
(11) A.-G. v. Black (1871), L.R. 6 Exch. 308; 40 L.J.Ex. 194; 25 L.T. 207; 19 
W.R. 1114; 1 Tax Cas. 54, Ex.Ch.; 28 Digest 20, 100. 
(12) Cooper vy. Stubbs, [1925] 2 K.B. 753; 94 L.J.K.B. 903; 133 L.T. 582; 41 
T.L.R. 614; 69 Sol. Jo. 743, C.A.; 28 Digest 22, 113, 
; Appeal against an interlocutor pronounced by the F 
aap ne bbe of Exchequer in Scotland, dated June 27, 1930, in a case for 
a C ss rs of Inland Revenue on appeal by them under the Income Tax 


Act, 1918, from a determination of the Commissioners for the General Purposes of 


the Income Tax for the District of Stirling, in the County of Stirling, relative to 
assessments to income tax for the five ve 


ars ended April 5, 1926, made upon the 
respondents, the Forth Conservancy Board, under Sched. D, Case VI, of the 
Income Tax Act, 1918, . . | 
The Case Stated was as follows: 
At meetings of the Com 
for the District of Stirlin 


irst Division of the Court of 


missioners for the General Purposes of the Income Tax 
g in the County of Stirling, held at Stirling on Jan, 25 
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and 28, eb. 8, and March 4, 1929, the Forth Conservancy Board (hereinafter re- 
ferred to as ‘‘the board’’) appealed against the undernoted assessments made upon 
it under the Income Tax Act, 1918, Sched. D, Case VI. 


Year. Assessment 
1921-2 ae He A ii eee eal 
1922-3 Ate gue ves ee 4,083 
1923-4 ae aE aoe ti 4,088 
1924-5 act me ah by 7,624 
1925-6 Rs Rs sels am 5,294 


The following facts were admitted or proved: 

(i) Following upon negotiations initiated by the Board of Agriculture for Scotland, 
with the local authorities interested in the development of the River and Firth of 
Forth, the board was constituted under the Forth Conservancy Order, 1920, as 
confirmed by the Forth Conservancy Order Confirmation Act, 1921. The board 
exercises jurisdiction over that part of the River and Firth of Forth between Stirling 
and an imaginary line drawn across the Forth approximately a mile east of the 
Forth Bridge. 

(ii) The objects of the board are the preservation, maintenance, and improvement 
of the River and Firth of Forth. 

(iii) Under s. 8 of the order it is provided that the board shall consist of thirty- 
one members, who are required to be appointed and elected as follows: (a) Appointed 
by local authorities, thirteen; appointed by Government departments, five; ap- 
pointed by railway companies, four; (b) elected by shipowners and persons paying 
dues to the board, nine. 

(iv) Under s. 27 of the order there was transferred to the board the undertaking 
of the Commissioners of the Forth Navigation, which body had been previously 
constituted for the purpose of improving and regulating the navigation of the river 
from Alloa to Stirling, under the Forth Navigation Act, 1843. 

(v) With the exception of Stirling Harbour, which is practically derelict, the 
board up to April 5, 1926, did not own any heritable subjects other than a portion 
of foreshore which was purchased by the board in 1925, The foreshore in question 
was acquired with the view to its possible reclamation at some future date. 

(vi) Part IV of the order gives to the board the powers necessary to carry out its 
obligations. These powers, as enacted in s. 36, are as follows: 


‘Subject to the provisions of this order the board may from time to time do all 
or any of the things following (namely): (a) Dredge, cleanse, and scour the 
river; (b) alter, deepen, restrict, enlarge, widen, diminish, lengthen, shorten, 
straighten, and improve the bed and channel of the river; (c) reduce or remove 
any shoals, shelves, banks, or other accumulations in the river; (d) shorten any 
bend or remove any angle in the course of the river and for such purpose enter 
into agreements with the owners of Jand adjoining or in or near to the river for 
the purchase of land or otherwise to enable them to effect the same; (e) abate 
or remove or cause to be abated or removed all impediments or obstructions in 
the river; (f) dredge and raise from the river, gravel, sand, and other substances 
for the purposes of making, altering, repairing, and maintaining the banks, and 
straightening and improving the course of parts of the river and constructing, 
altering, repairing, and maintaining works executed or to be executed by or for 
them or belonging to them; (g) carry away or deposit on the banks of the river 
or on lands adjoining the same by agreement with the owner thereof any 
materials obtained in dredging or otherwise deepening and improving the bed 
and channel of the river or sell or dispose of the same as they think fit.”’ 


Section 37 gives power to make and maintain sea walls and embankments and such 
landing places, workshops, cranes, and similar works as may be necessary for 
enabling the board to exercise the powers conferred on it; to undertake reclamation 
works and to encourage industry or agriculture on any reclaimed land, it being 
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wrovided that the board shall not itself have authority 10. Carry ae nied —— 
a the business of agriculture on such lands. Section 41 gives power to t waitin 
require the proprictors of wharves, piers, jetties, &c., to keep PS A — 
"elie eee 1. in default thereof, itself to execute the repairs which are y 
= neat se of such proprietors. Section 42 provides that the board shall pro- 
ne for, — and maintain the lighting and buoying of the eaiewe eo: 
purpose may enter into agreements with the Commissioners oO or ay 3 
houses; and s. 43 provides that for the purpose of adjusting compasses of vessels, 
the board may place and maintain buoys in the river in such places as it may 
determine. Under s. 44 the board has power to remove stranded or sunk vessels 
from the river; under s. 45 to acquire or provide ferries across the river; and under 
s. 46 to furnish vessels with a supply of pure and wholesome water. Under S. 47 
the board may make byelaws for the general regulation of traffic on. the river. 
Under ss. 49 and 50 the board may build, purchase, hire, or otherwise employ 
vessels or machinery for dredging and for the towing of vessels in and out of the 
river. Under ss. 51, 52, and 53 the board may, for the purposes of the Act, acquire 
quarries for use in connection with any works which the board is authorised to 
construct, and may purchase any lands by agreement and sell or otherwise dispose 
of such lands. 

(vii) Part V of the order empowers the board to levy dues, rates and charges as 
specified in Sched. 3 in respect of vessels entering or using that part of the River 
and Firth of Forth which is within the board’s jurisdiction, and in respect of goods 
and passengers conveyed upon or shipped or unshipped in the river. Section 55 
empowers the board to recover rates for the use of any landing places, workshops, 
cranes, power stations, &c., and for mooring posts, buoys, &c., belonging to or 
provided by the board, or in respect of any services rendered by it in connection 
with the river where no rates are specially fixed. 

(vili) Section 74 gives the board power to set aside annually a sum not exceeding 
£2 10s. per centum of its revenue as a reserve fund, to be accumulated for the 
purpose of meeting any extraordinary demand. It is provided that the reserve 
fund shall not exceed the sum of £20,000. 

(ix) Section 75 provides that all the revenues of the board shall be applied to the 
purposes of payment of the expenses incidental to the order, the working and 
establishment expenses and the cost of maintenance, repair, and renewal of the 
board’s undertaking, the payment of interest on borrowed moneys, the provision 
for instalments and sinking fund payments, and to the establishment and 
maintenance of the above-mentioned reserve fund. It is provided that the balance 
(if any) shall be applicable to such purposes and in such manner for the purposes 
of the undertaking of the board as the board may determine. 

(x) The sole revenues of the board, apart from interest on temporary investments 
in regard to which no question arises, have been derived from the shipping dues 
above mentioned, which dues have been fixed by resolution of the board at one 
myer Per registered ton, and have been levied and collected by the board since 

ctober, 1921. 

(xi) Assessments for the same years as those at present under review were made 
upon the board under Sched. A of the Income Tax Act, 1918, No. III, r. 8. On 
July 23, 1926, the board appealed against the said assessments under Sched. A, and 
the board’s appeal was sustained by the General Commissioners of Income Tax, 
and the assessments were discharged. In terms of s. 149 of the Income Tax Act, 
1918, the Commissioners of Inland Revenue appealed against the said decision of 
the General Commissioners of Income Tax to the First Division of the Court of 
Session as the Court of Exchequer in Scotland, which court dismissed the 


(1928 S.C. 286). The Commissioners of Inland Revenue thereafter appealed to the 
House of Lords, who refused their appeal, and adhered to the decision of the 
General Commissioners: I.R. Comrs. v. Forth Conservancy Board (8) 

(xii) The operations of the board in carrying 
related entirely to matters connected with the ns 


appeal 


avigation of the River and Firth of 


out its conservancy duties have _ 





E} 
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Torth such as the maintenance, improvement of the lighting and buoyage of the 
river; the removal of wrecks and other obstructions; the enforcement of byelaws 
passed by the board for vessels navigating the river, and also the survey and 
charting of the river. A number of the powers conferred upon the board under the 
order, such as the provision of ferries (s. 45), the furnishing of vessels with supplies 
of water (s. 46), and the acquisition of quarries (s. 51) have not been exercised by 
the board. 

It was contended on behalf of the board: 

(i) That the surplus revenues arising to the board in connection with the fulfil- 
ment of its statutory obligations were not ‘‘profits or gains’’ either in the popular 
sense or within the meaning of Case VI of Sched. D. 

(ii) That while there was authority for the assessment under Case VI of profits 
of a casual nature, analogous to but not falling under any of the other cases of 
Sched. D, there was no authority for the assessment under that case of the annual 
surplus revenues resulting from the whole operations of an undertaking such as 
that of the Forth Conservancy Board, which was constituted under an Act of 
Parliament for the purpose of carrying out in perpetuity a public duty. 

(iii) That the true scope and intent of Case VI of Sched. D were explained and 
illustrated by the provisions of s. 27 of the Finance Act, 1927, and by the judgments 
of Rownart, J., in the cases of Pearn v. Miller (4) and Leeming v. Jones (5), and 
that the profits properly assessable under that case were not the profits of a con- 
tinuing trade, nor the general revenues of a statutory body, but profits or gains 
resulting from a transaction or series of distinct transactions. 

(iv) That the position of the board for the purposes of taxation was indistinguish- 
able in principle from that of the Severn Fishery Conservators: Severn Fishery 
Board v. O’May (2); and (v) alternatively, that the board did not carry on any 
trade, manufacture, adventure, or concern of the nature of trade. 

On behalf of the Inland Revenue Commissioners, it was contended: 

(i) That the surplus revenues of the board were profits or gains within the 
meaning of Sched. D of the Income Tax Act, 1918, and were assessable either 
under Case I or under Case VI of that schedule: Coman v. Governors of Rotunda 
Hospital, Dublin (6); Eglinton Silica Brick Co., Ltd. v. Inland Revenue (7); 
Kirke’s Trustees v. I.R. Comrs. (8). 

(ii) That the board’s operations were part and parcel of the general mercantile 
operations carried on in connection with the River Forth, for the benefit of a 
limited class. 

(iii) That there was no statutory exemption in favour of the board; and 

(iv) That the assessments were correct and should be confirmed. 

Having considered the whole facts and arguments, the commissioners found that 
there were surplus revenues; that the whole operations of the board were covered 
by the assessments made upon it; and that the board was not assessable to income 
tax under Sched. D, Case VI, in respect of its income from shipping dues for the 
years in question, sustained the appeal and discharged the assessments. 

The question of law for the opinion of the court was whether the surplus revenues 
of the appellant board are profits or gains within the meaning of the Income Tax 
Act, 1918, Case VI of Sched. D, and assessable to income tax under that case. 

The First Division (the Lord President, Lorps Sanps, Buackspurn and Mortson) 
held that the board was assessable on the surplus arising from the dues under 
Case VI of Sched. D in that such revenue constituted profits or gains, not charged 
under any other schedule or case, derived from its statutory power to charge dues 
in return for the public services which it provided. 

The Board appealed. 

Latter, K.C., T. M. Cooper, K.C., and G. A. Montgomery (both of the Scottish 
Bar) for the appellants. 

The Lord Advocate (Craigie Aitchison, K.C.), Reginald Hills and A. N. Skelton 
(of the Scottish Bar) for the respondents. 

The House took time for consideration. 
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Cur. adv. vult. 


May 11. The following opinions were read. 


LORD BUCKMASTER.—The Forth Conservancy Board are the Fala" * 
this appeal, brought from an interlocutor of the First Division of the Court o 
Session, which decreed that the appellants had been properly assessed under the 
Income Tax Act of 1918, Sched. D, Case VI, for the years 1921 to 1926 inclusive, 
and reversed the decision of the commissioners for the general purposes of income 
tax, which had held that the board were not so assessable. 

The figures of the assessments are immaterial for the present purpose. The 
income in question arises from shipping dues, which the appellants are entitled to 
charge on ships using the River Forth in the following circumstances. By statute 
known as the Forth Conservancy Order Confirmation Act, 1921, confirming an 
order of the Secretary for Scotland, the appellant board was constituted for the 
purpose of the preservation, maintenance, and improvement of the River and Firth 
of Forth. By this it was declared that the board should consist of thirty-one 
members, nine of whom should be elected by shipowners and persons paying dues 
to the board. The circumstances which led to the passing of this Act and a full 
examination of the powers that it conferred are to be found in the former Forth 
Conservancy Case (3). For the purposes of this appeal it is sufficient to say that 
the board were empowered to do everything necessary for the purpose of main- 
taining the river as a navigable river, and to levy dues as specified in Sched. 3 in 
respect of vessels entering or using that part of the river within the board’s juris- 
diction and in respect of goods and passengers conveyed upon or shipped or un- 
shipped in the river. These dues had been fixed by the board at halfpenny a ton, 
and it is the balance of such moneys, after providing for all expenses, which is the 
subject of the present assessment. Such balance is subject to the express provision 
that it shall be applicable to such purposes and in such manner for the purpose of 
the undertaking as the board may determine. 

The Inland Revenue Commissioners charge the matter as alternatively arising 
under Case I or Case VI, Sched. D. The interlocutor appealed from declared that 
the assessment was properly made under Case VI. The two cases as is well known 
respectively provide that tax under the schedule should be charged as to Case I in 
respect of any trade not contained in any other schedule, and under Case VI in 
respect of any annual profits or gains not coming under any of the foregoing cases, 
and not charged by virtue of any other schedule, and the rule applicable provides 
that the trade under Case I should be a trade, manufacture, adventure, or concern 
in the nature of trade. 

In my opinion the judges of the First Division were right in holding that the 
assessment could not be supported under Case I. To manage the navigation of a 
river, and to charge dues for the ships, is not a trade, nor a concern in the nature 
of a trade. For trade involves something in the nature of a commercial under- 
taking, of which the buying and selling are the most obvious characteristics. At 
the same time, I am clearly of opinion that the moneys received are annual profits, 
or gains, and in Mersey Docks and Harbour Board v. Lucas (1) it was clearly 
decided that the purpose to which annual profits or gains are applied could not 
affect the liability to tax. It is quite true that in that ease the assessment was 
made under Sched. A, and the Mersey Docks Authority in fact owned a large 
quantity of real estate in the nature of docks and quays, but this fact did not affect 
the principle of the decision, and indeed, Lorp BLACKBURN pointed out that it really 
did not matter in that case under which head the assessment fell. The fact that 
the appellants could not be held to hold property similar to that in the Mersey 
Docks Case (1) enabled them in the former case to escape the assessment which for 
Some reason was expressly limited to that head, but it left unaffected the question 
as to liability under Sched. D. Apart even from the statement of Lorp BLacknurN 
to which I have referred, the principle of the Mersey Docks Case (1) appears to are 
completely to cover the present, but it is argued that it was not an express decision 
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on the point, and that by analogy to the principle that exempts public rating 
authorities the appellants ought also to be exempted here. 

The principle of exemption for the surplus of rates is, I think, to be found in 
this, that the rating authority collects money from the inhabitants of the district 
for the purpose of application to the expenses incurred on behalf of the inhabitants, 
and that any surplus rightly belongs to the inhabitants themselves, who receive its 
benefits in case of any surplus because it is carried forward towards the expenses 
of the ensuing year. It was contended by the appellants that the shipping com- 
munity as a whole occupied a similar position to that of the ratepayers, but I find 
the analogy too far drawn to be acceptable. The people who have paid the dues 
may or may not use the river again, and those who have never contributed to them 
may get the benefit of the expenditure. A class of persons, connected only by the 
fact that they own shipping, cannot possess the same characteristics as a body of 
people like ratepayers, each one of whom receives in some form direct benefit from 
the money he has provided. 

Different considerations arise where the local authority does carry on an under- 
taking like a tramway or even a waterworks, and Glasgow Corpn. Water Comrs. v. 
Miller (Surveyor of Taxes) (9) shows that, at any rate, where the area of their 
activities extends beyond the rateable area, the liability to tax at once arises, in 
respect of profits, and this has been accepted in numerous cases. If a local 
authority carries on an industrial undertaking it stands in the same position for 
income tax as a company or an individual. The earlier decision in 2 R. (Ct. of 
Sess.) 708 held them exempt where the water was only supplied to their own rate- 
payers. It is unnecessary for the purpose of this decision to examine the soundness 
of that case, but it was determined before the case of the Mersey Docks and 
Harbour Board vy. Lucas (1) and the two cases appear difficult of reconciliation. 

The nearest case to the present is that of the Severn Fishery Board v. O’May (2). 
There power had been given to conserve a river, to make byelaws and fine people 
for the breach, as well as to issue licences for fishing. It might be urged that the 
annual profits and gains arising from the fines correspond to the money arising 
from fines in the courts of summary jurisdiction, and that the levying of fines does 
not constitute annual profit or gain. It is at least a distinction from the present 
case, and I do not think, in order to support the interlocutor appealed from that it 
is necessary that it should be overruled. I therefore express no opinion as to its 
validity. I think the interlocutor appealed from was correct and that this appeal 
should be dismissed. 


LORD DUNEDIN.—It is with the greatest reluctance that I find myself com- 
pelled to concur with your Lordship in the judgment proposed. I say this, not 
only because were it not for authority I should wish to decide the case otherwise, 
but still more because I think that the effect of the judgment will be disastrous to 
the proper efficiency of the statutory body concerned, and will, to a great extent, 
defeat the object for which the Act of Parliament under which they exist was 
passed. What was the object of the Act? It was to improve the navigation of the 
Forth and encourage trade, by way of shipping, in that river. In order to effect 
that object the statutory body is brought into existence to dredge the river and, 
from time to time, to improve the navigation by means of cuts in the channel, by 
deepening the water, and by abrasion of the banks. . 

In order to do these things the body are entitled to levy dues upon vessels using 
the river. Not a penny of the dues so levied can be employed for any other 
purposes except only for the necessary expenses of the trust. No one makes : 
personal profit out of any of the moneys received. But, after this judgment, more 
than one-fifth of the money which may, at the end of the year, have stood at their 
credit is to be paid over as income tax. The only result will be that the trustees 
will take care to have as small a surplus as possible, and any saving of money in 
order to execute any larger work which would have excellent results will obviously 
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be discouraged. Such a result is, I think, utterly foreign to the proper idea of an 
income tax, which is meant to be a levy on what the person who pays would other- 

hether of business or enjoyment, and, in my view, 


wise use for his own purposes, W 
be subjected to any such tax. Of course, I 


a public body of this sort ought not to 
te ist go the length of saying that in some cases income tax ought not to be levied 


on a public body. If, for example, landed property is held by such a body, . do 
not think that that fact would justify what would be the removing from the natural 
incidence of the tax a subject which, held by anyone else, could give rise to no 
question. But there is nothing of that sort here. The only property of the board 
is the money raised by dues and the dues are totally expended on the objects for 
which the board is by Act of Parliament created. 

Now, as to what ought to be the decision, I can: myself see no true distinction 
between this case and the case of any public body raising rates for public service. 
Yet it is common ground that such rates are not liable to income tax. It has been 
sought to distinguish these cases from this, and I think it is done in one of the 
judgments which are about to be delivered, and which I have had the advantage of 
reading; that, in those cases, it is the ratepayers’ own money, which has already 
paid income tax. The same thing might fairly be said in this present case, if you 
view the shipowners who use the river as a body, just as you view the taxpayers as 
a body. It may be said that a foreign ship might use the Forth, and that that 
owner has not paid income tax. Equally, it may be said that if any hereditament 
in a town belonged to a foreigner who was not personally present in the country for 
more than six months, his contribution to the rates would be from money on which 
he had not paid income tax. 

I would, had I been free, have decided this case on the ground that the surplus 
dues which might be found to exist at the end of any year were not, in the sense of 
the Income Tax Acts, a profit or gain. It is trite law that all gains are not gains 
in the sense of the Income Tax Acts, and I would hold that these moneys were not 
of that sort. But I am bound by authority, and I cannot resist the authority of 
the Mersey Docks Case (1). The case itself was different, because the dock owners 
in that case held actual real property. But it was most definitely laid down in this 
House that the purpose to which the money collected was applied could not be 
considered in settling whether it was a gain or profit, or not. I regret what was 
laid down in that decision. I think it would have been better to have followed 
what had been said before, namely, that once it was settled that a sum was a profit 
or gain the question of how it was employed did not matter, yet it was permissible 
to look at how it was to be expended in order to judge of the question whether it 
was a true profit or gain. There is, I think, no question that the same line of 
reasoning which appeals to me appealed to Lorp Presipent Ineuts in the first 
Glasgow case (Glasgow Water Comrs. v. Inland Revenue (10)). It is possible to 
doubt the soundness of that decision in the light of the Mersey Docks Case (1) 
which was subsequent and of higher authority. I think the decision can be sen 
by considering the supply of water, not in the light of supplying a commodity, but 
of rendering a public service, just as lighting or cleaning are public services, and 
oe helped by the fact that one could not escape the water rate by offering 

prove that one had used no water. That Lorp Presrpenr Inauis had to consider 
ore the judgment would stand after the Mersey Case (1) is, I think, shown by 
xa (Seve of fu) ih ae pe eae 
case he distinctly said that fe had Spee ey a spear igen? ee 
remained of the same opinion. os So ee 
i what ge ee aes not, the fact remains, as I have stated, as 

‘ liane y Case (1), and 
ultimate destination of the moneys as affecting the q 
properly profit or gains in the sense of 
be said. I, therefore, cannot dissent fro 


» if I may not look at the 
uestion of whether they are 
the income tax or not, there is no more to 
m the motion made. 
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LORD WARRINGTON. The appellants, the Forth Conservancy Board, are a 
statutory body incorporated by a Provisional Order confirmed by Act of Parliament 
passed on May 12, 1921. The objects with which the board was incorporated were 
the preservation, maintenance and improvement of the River and Firth of Forth 
from Stirling to an imaginary line drawn across the Firth approximately one mile 
east of the Forth Bridge. 

The board is invested with extensive powers for the carrying into effect the 
objects of its incorporation, and it is authorised to levy dues, rates and charges 
specified in Sched. 3 to the order in respect of vessels entering or using that part 
of the River and Firth of Forth which is within the board’s jurisdiction and in 
respect of goods and passengers conveyed on or shipped or unshipped on the river. 
The board is also empowered to recover rates for the use of certain conveniences 
and in respect of services rendered in connection with the river. So far the sole 
revenues of the board as to which the present question arises have been derived 
from shipping dues. 

By s. 75 of the order it is provided that all moneys received by the board in the 
nature of revenue are to be applied in payment of expenses, of interest on borrowed 
money, in providing a sinking fund in respect of borrowed moneys, in establishing 
a reserve fund not exceeding at any time £20,000, and the balance, if any, is to be 
applicable to such purposes and in such manner for the purpose of the undertaking 
of the board as the board may determine. 

The board, having been assessed to income tax under Case VI of Sched. D, for 
the years 1921-2 to 1925-6 inclusive on their surplus revenues for those years, 
appealed to the General Commissioners, who allowed the appeal and discharged the 
assessments. The commissioners at the request of the Crown stated a Case for the 
opinion of the Court of Session on the question of law whether the surplus revenues 
of the board are profits and gains within the meaning of the Income Tax Act, 1918, 
Case VI of Sched. D, and assessable to income tax under that case. The First 
Division of the Court of Session by their interlocutor dated June 27, 1930, answered 
the question of law in the affirmative and reversed the decision of the com- 
missioners. Hence this appeal. 

The respondents contended before the commissioners and the Court of Session and 
again in this House that the appellants are assessable either under Case I or under 
Case VI. I agree, however, with the opinions expressed by their Lordships in the 
Court of Session that the undertaking in question cannot properly be regarded as 
trade, or as an adventure or concern in the nature of trade (see s. 237). 

It is, however, an undertaking which produces surplus revenues in each year 
remaining as a balance after satisfying the purposes to which under the order the 
gross receipts in the nature of revenue are made applicable. I have a difficulty in 
understanding how on the plain reading of Case VI this annual balance of revenue 
can be anything but annual profits or gains within the meaning of Case VI. If this 
is so, then it is settled by the decision of this House in Mersey Docks and Harbour 
Board v. Lucas (1), that the fact that the balance in question is applicable only for 
the purposes of the board’s undertaking can make no difference. But it was 
insisted that the board in this case is not carrying on an undertaking analogous to 
those mentioned under other heads in the schedule, and in particular that of trade. 
and that it ought to be treated as if it were on the same footing as a local body 
raising rates for public purposes, and having a surplus of revenue at the end of a 
financial year. That such a body ought to be regarded as not making a profit or 
gain within the meaning of the Income Tax Acts has been recognised as good law: 
see A.-G. v. Black (11) and particularly the judgment of Buackxpurn, J. (L.R. 6 
Exch. at p. 309). A public body making and administering rates collected from 
the ratepayers in the locality is not making a profit, but simply collecting ina 
particular financial year by prudent budgeting more than it actually required, 
leaving a balance which goes towards reducing the amount required to be collected 


in the following year. 
In the present case the board is collecting dues and tolls from persons using the 
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river, but those persons are in no sense their constituents as are the noida in 
the ease of a local body. The profits here are those of the board itself Dai pa 
an undertaking analogous to a trade and, as I have already peng i, the ee 
that the application of those ie ie oe ae sia by the order cannot on 
ities prevent those profits from being taxable. 

rere of Baars J., in the Severn Fishery Board v. O’May (2) I 
have read and considered carefully the judgment of the learned judge. The ground 
of his decision was that the surplus there in question was not the result of activities 
analogous to trade and was for that reason not liable to tax. On that footing the 
case is on its facts distinguishable from the present. 

Glasgow Water Comrs. v. Inland Revenue (10) was decided in the Court of 
Session before the decision in this House of the Mersey Docks and Harbour Board 
v. Lucas (1), and the question whether, in view of that decision, it can now be 
treated as an authority must, I think, be left open. At any rate, it is not binding 
on this House and is, I think, on its facts distinguishable from the present case. 

The result is that in my opinion the appeal fails, and ought to be dismissed with 
costs. 


LORD THANKERTON.—The facts in the case and the statutory provisions have 
already been sufficiently stated by your Lordships, and I agree with the conclusion 
at which your Lordships have arrived. 

During the years here in question the appellants were undoubtedly carrying on 
a statutory undertaking and derived revenues from shipping dues in excess of their 
expenditure in each year. They have been assessed to income tax in respect of the 
surplus revenue so arising in each year under Case VI of Sched. D of the Income 
Tax Act, 1918, and in the present appeal they challenge these assessments on two 
grounds, namely: (i) That these surplus revenues are not ‘‘profits or gains’’ within 
the meaning of the statute; and (ii) that, in any event, they fall within Case I of 
Sched. D, and not Case VI. I will deal with these contentions in their order. 

The appellants maintained that the surplus revenues of a body administering 
public duties under the authority and directions of an Act of Parliament were not 
in the nature of profits or gains. This appeared to rest on two separate grounds; 
first, that they were bound by the provisions of their statute to apply these annual 
surplus revenues for the purposes of the undertaking, and, secondly, that the dues 
charged by them were ejusdem generis with such things as local rates, which have 
invariably been regarded as not being profits or gains. 

The first of these grounds is clearly not open to the appellants in view of the 
decision of this House in Mersey Docks and Harbour Board v. Lucas (1). Lorp 
Setporne, L.C., says (8 App. Cas. at p. 905): 


“Tf it could reasonably be contended that the word ‘profits’ in these Acts has 
reference to some advantage which the persons carrying on the concern are to 
derive from it, it might be said perhaps that the same argument might have 
been raised upon the word ‘gains’; but to my mind it is reasonably plain that 
the gains of a trade are that which is gained by the trading, for whatever 
purposes it is used, whether it is gained for the benefit of a community, or for 
the benefit of individuals. Whether the benefit is to be obtained by dividends, 


or whether it is to be obtained by lightening and diminishing public burdens, 
it is the same.”’ . 





The attempt to assimilate the imposition of these dues to the imposition of local 
rates equally fails, in my opinion. The appellants founded on the decision of the 
First Division of the Court of Session in Glasgow Water Comrs. v. Inland Revenue 
(10), and a decision of Rowxart, J., in Severn Fishery Board v. O’May (2). It is 
important to ascertain the reason for the exemption of local rates from income tax. 
In my opinion, it is because the ratepayers are really levying the rate on them- 
selves through their representative body, and, as complete accuracy is impossible 
in budgeting for the future, there is almost bound to be either a surplus or a de- 
ficiency, but such surplus is still the money of the ratepayers and cannot be 


A 
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described as a profit or gain. In the present case, the Lord President's analogy of 
the surplus of the householder’s allowance to his housekeeper in any year over the 
latter’s expenditure in running the household in that year appears to me most apt. 
The distinction is well expressed by Lorp Prestpent Inauis in Glasgow Water 
Comrs. v. Inland Revenue (10), when he says (2 R. at p. 713): 


“The case is entirely different from those that have been cited which have been 
decided in the Court of Exchequer in England, because in those cases the 
statute which gave the right to levy the assessment did not impose it upon the 
citizens of the particular burgh or locality which obtained the Act. It was not 
an authority to the citizens of a particular locality to assess themselves. On 
the contrary, it was a right or privilege given to a particular corporation to 
assess everybody—the whole public who happened to import, in the one ease, 
coals into the burgh, and, in the other case, to import something else—I forget 
what it was.”’ 


As appears from the opinion of the Lord President, the case was decided on the 
footing that the cost of the water supply was met by two compulsory rates, the 
public and domestic water rates, levied within the area of the city, and payable by 
the ratepayer whether he used the water or not, any surplus being carried forward 
in reduction of future rates. No attempt was made in that case to distinguish 
between the rates raised within the limits of compulsory supply and the revenue 
which was raised outside these limits, and the Lord President expressly reserved 
any question as to the assessability of the latter; this question was subsequently 
raised in Glasgow Corpn. Water Comrs. v. Miller (Surveyor of Taxes) (9), in which 
Lorp Prestpent InGuis again delivered the judgment of the court, and in which, 
Mersey Docks and Harbour Board v. Lucas (1) was before the court. It was held 
that the commissioners were assessable to income tax under Sched. D in so far as 
surplus revenue arose from either non-compulsory rates outside the compulsory 
limits of supply, or supplies of water by measure or in terms of special agreements 
for manufacturing or other trading purposes. Referring to the earlier case, Lorp 
Presipent Inauis said (13 R. at p. 492): 


“We were all of opinion that within the limits of compulsory supply the 
concern or undertaking, as defined by the local Act, was of this nature, that 
the citizens of Glasgow undertook to assess themselves for accomplishing the 
important public purpose of supplying the city (being the limits of compulsory 
supply) with a good supply of pure water; that in doing so they had and could 
have no view of making profit, for that would have been equivalent to paying 
out of one pocket and into another pocket of the same individual or class; that 
they paid these assessments for no other purpose than that of obtaining the 
particular contemplated benefit, and when that benefit is fully attained and 
secured for the future the assessment and the authority to levy it came to an 
end. Ihave reconsidered that judgment and have not seen any reason to doubt 
its soundness.”’ 


He added later that the principle and rule of construction laid down in his judgment 
were confirmed by the more recent case of Mersey Docks and Harbour Board v. 
Lucas (1). In my opinion, these statements of Lorp Presrpent INGLIS precisely 
define the reasons why local rates are not profits or gains for purposes of income 
tax, and they clearly show that the dues charged by the appellants are not ejusdem 
generis with local rates, for they are levied by a particular corporation on all and 
sundry the vessels that take advantage of the navigation in their statutory area. 
The payers of dues have only a very limited representation on the appellant board, 
and in no sense can this be called an undertaking in which the payers of dues 
undertake to levy the dues on themselves. 

In A.-G. v. Black (11) Brighton Corporation were held liable to pay income tax 
in respect of dues which, under local Acts, they levied on all coal landed on the 
beach or brought into the town, Keratina, J., says (L.R. 6 Exch. at p. 311): 
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“Mr. Manisty does not contend that harbour and port dues, — pee: 
of that description, are not taxable; and the Attorney-Genera oe 7 
district rate is not. The question then is, does the rate in piesa Bee 
more of the nature of the one or the other? I am of opinion t at i pine 
partake of the character of a district rate imposed by the inhabitants of a p me 
upon themselves; and that on the other hand, it is very difficult to distinguis 
it from harbour dues.”’ 

In Mersey Docks and Harbour Board v. Lucas (1), Lorp Firzaeraup says (8 App. 

Cas. at p. 913): 
‘There is nothing to be found in this income in the nature of a district or local 
rate, or of a rate or tax which could be considered as a payment by which the 
inhabitants of the locality procure for themselves some local benefit. The dues 
are in effect levied on the whole world coming to the Mersey or to Taverper 
and on those taking advantage of the docks or other property of the appellants. 


There remains Severn Fishery Board v. O’May (2), the facts in which appear to 
be very similar to the present case. The board in that case was a statutory one, 
invested with the power and duty of protecting the salmon fishings in the river and 
to do such acts as they might deem expedient for the protection and improvement 
of these fishings. Their receipts were derived from fishing licences and fines for 
offences against the Salmon and Freshwater Fisheries Acts. Rowxatt, J., says 
({1919] 2 K.B. at p. 490): 


‘Now what is the position of this board? The receipt of money by them has 
nothing to do with any sort of property, or any sort of undertaking in con- 
nection with which the subject of profit could be thought of. They have no 
property. They have no tolls nor any of the other things mentioned in the 
Act; they have no trade or concern in the nature of trade. They are simply 
acting as a public body protecting the fisheries for a particular locality, in the 
same way that the government might protect them, and raising for that pur- 
pose a revenue by taking licences from the people who enjoy those fisheries. It 
is not like a profit-making concern at all. The revenue authorities have treated 
them as carrying on something analogous to trade, and as making a profit out 
of the balance of the receipts over and above the expenses of upkeep. I do not 
think that is the right view at all. I think they make no profit. As in my 
view the resulting balance is not a profit it becomes unnecessary to consider 
whether the fact that they expended the balance under the statutes in making 


improvements to the rivers and fish passes relieves them from liability to 
taxation.’’ 


In my opinion, that statement is inconsistent with the decision in the Mersey Docks 
Case (1) in so far as (a) it implies that revenues raised by a public body intrusted 
with the discharge of a public duty cannot be profits or gains for the purposes of 
income tax, and (b) it assumes that the purpose to which the revenues are applied 
can procure relief from taxation, which would otherwise be due. But, further, I 
am unable to agree that the Severn Board were not carrying on an undertaking or 
concern, and I am unable to find any facts in the case which would place the 
board’s sources of revenue in the same category as local rates; I therefore cannot 
regard the learned judge’s conclusions as sound. 

Accordingly, I am of opinion that the surplus revenues of the appell 
annual profits or gains within the meaning of the Income Tax Acts. 
of opinion that these surplus re 


ants are 
I am further 
venues were rightly assessed under Case VI of 
Sched. D and not under Case T. In my opinion the appellants do not carry on a 


trade, which is defined by s. 237 to include every trade, manufacture, adventure or 
concern in the nature of trade, but they do carry on an undertaking or concern 
Which is analogous to a trade. Tt is one of those somewhat unusual onsas such as 
that of Cooper v. Stubbs (12). I therefore agree that the decision of the Court of 
Session should be affirmed and the appeal dismissed. 


A 
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A LORD RUSSELL.—The question for decision in this case is whether the 
appellants were rightfully assessed to income tax under Sched. D of the Income 
Tax Act, 1918, in respect of each of the five years ending with April 5, 1926. In 
each of those years there has been a surplus of revenue income of the appellants, 
over revenue expenditure by the appellants; and it is in respect of such surplus that 
the assessments were made. The General Commissioners, having discharged the 

B assessments, stated a Case pursuant to s. 149 of the Act, for the opinion of the 
Court of Session as the Court of Exchequer in Scotland, on the question of law— 
‘whether the surplus revenues of the appellant board are profits or gains within the 
meaning of the Income Tax Act, 1918, Case VI of Sched. D, and assessable to 
income tax under that case.’’ The judges of the First Division answered the 
question in the affirmative, and with that answer I agree. 

C There is no necessity for me to recapitulate the other facts in the case, or to refer 
to the provisions of the orth Conservancy Order, 1920. They have already been 
sufficiently stated. From them it is established that the Forth Conservancy Board 
during the period in question were habitually engaged in activities which resulted 
annually in an excess of revenue receipts over revenue expenditure. Such excess 
falls within the plain wording of cl. 1 (b) of Sched. D, as ‘‘annual profits or gains 

D not charged under Scheds. A, B, C, or E, and not specially exempted from tax.”’ 
It is therefore, prima facie, chargeable to tax under Sched. D, and the particular 
case under which it is chargeable must necessarily be Case VI; for while the 
activities of the appellants cannot, I think, be properly described as a trade or in 
the nature of a trade, they are such that the appellants can properly be said to 
carry on an undertaking analogous to a trade. 

E The reasons urged before your Lordships by the appellants as justifying the view 
that this surplus was not chargeable to tax, were two in number. First it was said 
that the surplus revenue of a body such as this, which was bound to apply such 
surplus for the purpose of its undertaking, could not be profits or gains within the 
meaning of the Income Tax Acts. This point appears to me to have been con- 
cluded against the appellants by the decision of your Lordships’ House in the 

F Mersey Docks Case (1). Secondly, it was contended that the surplus revenues of 
this body were on the same footing as local rates, which have never been treated as 
profits or gains assessable to tax. In relation to this argument I desire to add 
nothing to the remarks which my noble and learned friend, Lorp THANKERTON, has 
addressed to your Lordships upon this point. They exactly express my own views. 

I agree that this appeal fails and should be dismissed, and I further agree that 

G your Lordships’ decision in the present case must be taken to overrule the decision 
of Row att, J., in relation to the Severn Fishery Board. 

. Appeal dismissed. 

Solicitors: Grahames, Chapple & Co., for James Learmonth, Stirling; Laing & 

Motherwell, W.S., Edinburgh; Solicitor for England of Board of Inland Revenue, 
A Cfor Solicitor for Scotland of Board of Inland Revenue. | 

[Reported by Epwarp J. M. Ciapuin, Esq., Barrister-at-Law.] 
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Re KING’S SETTLEMENT. KING v. KING 


[Cuancery Division (Farwell, J.), June 23, 24, 25, 1931} 
[Reported [1931] 2 Ch. 294; 100 L.J.Ch. 359; 145 L.T. 517] 


Estoppel—Estoppel by deed—Conveyance absolute in form due to misstatement B 
—Conveyance actually on trust—Subsequent equitable mortgages by grantee 
in breach of trust—Grantor and voluntary beneficiaries estopped from deny- 
ing conveyance absolute. 
If a grantor conveys property in a form actually and actively misleading, so 
that any person reading the conveyance would necessarily conclude that the 
grantee is the absolute owner, the grantor cannot subsequently be heard to say CG 
that it is not the real transaction, but that the grantee takes on a secret trust 
not disclosed in the conveyance. Volunteer beneficiaries claiming under the 
grantor as settlor on such a secret trust are also bound by this estoppel. 
A father conveyed certain property to his son and daughter-in-law under an 
arrangement that they would look after him and his wife and a daughter of 
unsound mind. The conveyance was in terms absolute and ‘‘in consideration D 
of his love and affection for the grantees.’’ The grantees executed a declara- 
tion of trust of even date with the conveyance, by which, after reciting that 
they had agreed to execute such deed prior to the execution of the conveyance, 
they declared that they held the property on certain trusts for the father, the 
mother, and the daughter. The grantees dealt with the property as if they 
were absolute owners and created equitable incumbrances on it. E 
Held: the incumbrances were binding on the father and on the beneficiaries 
because there had been an actual misstatement of fact in the conveyance in 
that the execution of the declaration of trust was the consideration for it; as 
against the incumbrancers, the father and the beneficiaries were, therefore, 
estopped from saying that the conveyance was not an absolute disposition. 
Carritt v. Real and Personal Advance Co. (1),,.61 L.T. 163;. 42 Ch Daiges 
distinguished. 
Notes. Registration in the Middlesex Deeds Registry has been abolished and 
the Registry is now closed for all purposes: see the Middlesex Deeds Act, 1940, 
20 Haussury’s Srarures (2nd Edn.) 1103, and also 23 Haussury’s Laws (8rd Edn.) 
863, para. 906. 
Referred to: Tsang Chuen v. Li Po Kwai, [1932] A.C. 715; Abigail vy. Lapin, qG 
[1934] All E.R.Rep. 720. | 
As to the nature of estoppel by deed, see 15 Hatspury’s Laws (3rd Edn.) 214, 
para. 402; and for cases on the subject, see 21 Diarst 242 et seq., 700 et seq. As 
to conflicts between a beneficiary under a trust and the owner of an incumbrance 
created by a trustee in breach of the trust, see 23 Hauspury’s Laws (2nd Edn.) 
547, para. 805; and for case on the subject, see 35. Dicrst 485, 2173. Hl 
Cases referred to: 
(1) Carritt v. Real and Personal Advance Co. (1889), 42 Ch.D. 263; 58 L.J.Ch. 
688 ; 61 L.T. 163; 87 W.R. 677:5 T.L.R. 559; 21 Digest 261, 828. 

(2) Rimmer v. Webster, [1902] 2 Ch. 163; 71 L.J.Ch. 561; 86 L.T. 491; 50 W.R. 
517; 18 T.L.R. 548; 17 Digest (Repl.) 880, 1857. 

(3) Burgis v. Constantine, [1908] 2 K.B. 484; 77 L.J.K.B. 1045; 99 L.T. 490; 
24 T.L.R. 682; 11 Asp.M.L.C. 130; 13 Com. Cas. 299, C.A.; 21 Digest 
364, 1419. 

Witness Action by the beneficiaries under a trust. 

Pr. W. King (hereinafter called the father) on Feb. 26, 1925, took out letters of 
administration to a daughter who had died intestate, and, as her father, became 
possessed of two freehold houses and a leasehold house at Finchley. He was 
desirous of conveying these houses to his Son and daughter-in-law (hereinafter 
called the grantees) absolutely, having full confidence that they would look after 
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himself and their mother and another daughter, Ruth, who was a person of unsound 
mind not so found by inquisition. The father and the grantees instructed their 
solicitor that no trust should be mentioned in the conveyance, but the solicitor 
advised that there should be a contemporaneous declaration of trust by the gran- 
tees, and the parties ultimately agreed to this. After full explanation the following 
conveyance was executed. Dated Dec. 22, 1925, it was made between the father 
of the one part and the grantees of the other part; after reciting that the father was 
‘‘desirous of giving the hereditaments and premises thereinafter mentioned”’ to the 
grantees, it was witnessed that ‘‘in consideration of his love and affection’’ for the 
grantees the father as beneficial owner conveyed the freehold premises to the gran- 
tees in fee simple and assigned the leasehold premises to them absolutely for the 
residue of the ninety-nine years’ term for which they were held. This deed was 
executed by the parties and registered in Middlesex. 

By a deed poll of even date under the hands and seals of the grantees it was 
recited that the deed poll was supplemental to the conveyance and that ‘“‘it was 
agreed prior to the date of the principal indenture that” the grantees ‘‘should 
execute such declaration of trust as is hereinafter contained”’ the grantees de- 
clared ‘“‘that they hold all the said hereditaments and premises described in and 
assigned and conveyed to them by the principal indenture and the proceeds of sale 
of them or any of them and all rents, profits and emoluments of whatsoever descrip- 
tion of the same 


“upon trust to pay the income of the same to their father and mother during 
their joint lives and to the survivor and after the death of the survivor of them 
to apply the same in such manner as the grantees in their uncontrolled dis- 
cretion should think fit for the maintenance support benefit and comfort of the 
daughter Ruth during her life and after her death in trust to divide such part 
(if any) as should then remain equally between the crandchildren of their father 
and mother.”’ 


This deed poll was not registered in Middlesex, and the assignees did not admit 
that they had executed it, but the court at the trial found as a fact that it was 
executed by them. 

At the time of the execution of these deeds, the leasehold term and the legal 
estate in the freehold was vested in the grantees as trustees, but, on Jan. 1, 1926, 
by virtue of the Law of Property Act, 1925, the Settled Land Act, 1925, and the 
transitional provisions contained in them, the leasehold term and the legal estate 
in the freeholds became vested in the father and mother jointly as life tenants. 
The title deeds and the conveyance were handed to the grantees by the father’s 
solicitor, who retained the declaration of trust, of which a copy was given to the 
grantees. As from that time the grantees began to deal with the property as 
absolute owners, and, on June 24, 1926, they sold the leasehold property to one 
Kerr, and received the proceeds of sale. 

On Feb. 29, 1928, the grantees mortgaged one of the freehold houses to one Beard 
for £2,250. The title was duly investigated on behalf of Beard and all proper 
searches were made, including searches in bankruptcy and the Middlesex Registry, 
but he obtained no notice of the declaration of trust. 

In June, 1928, the grantees deposited the title deeds of the other freehold house 
with the National Bank, Ltd., to secure a £600 overdraft on their account. The 
title was fully investigated on behalf of the bank and all proper searches were made, 
but no notice of any trust was given. These transactions became known 1929, 
and the father, mother and Ruth, by her father as next friend, commenced this 
action against the grantees, Kerr, the National Bank, Ltd., and Beard. The action 
was subsequently discontinued against Kerr, as the father thought it more to his 
interest not to impeach the sale of the leasehold. As against the National Bank, 
Ltd., the plaintiffs claimed a declaration that the bank had no enforceable lien or 
charge on the freehold house of which the deeds had been deposited with them, and 
for an order for delivery up of the title deeds to the father and mother as joint life 
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tenants. As against Beard the plaintiffs asked for a similar declaration and order, A 


As against the grantees they asked for administration of the trust and all proper 
accounts and inquiries, for their removal from the trusteeship, and the appointment 
of new trustees in their place. The grantees appeared in person and claimed that 
they were beneficial owners, and denied the existence of any trust, but they took 
no part in the legal arguments at the trial. The bank did not admit the existence 
of any trust, but contended that even if such trust were established, the father and 
those claiming under him, being volunteers, were estopped by the conduct of the 
father from setting the trust up against the bank. The defendant Beard set up a 
similar claim of estoppel. The case was argued on the footing that Beard was an 
equitable incumbrancer. 


Swords, K.C., and Mulligan for the plaintiffs, the beneficiaries. 

Vaisey, K.C., and W. M. Hunt, for the defendant bank, an incumbrancer, re- 
ferred to Carritt v. Real and Personal Advance Co. (1) and Rimmer v. Webster (2). 

Braund for the defendant Beard, an incumbrancer. 

Swords, K.C., in reply, relied on Carritt v. Real and Personal Advance Co. (1) 
and Burgis v. Constantine (3). 


FARWELL, J., after stating the facts and holding that the declaration of trust 
was duly executed, held that the solicitors of the incumbrancers were not bound 
to inquire of the father whether he was solvent at the date of the voluntary con- 
veyance. From seeing him in the box he believed that, even if the father had 
been questioned as to his solvency, his memory was so bad that probably he would 
have said nothing about the declaration of trust. [His Lordship then continued :] 
It is clear that these properties, since Dec. 22, 1925, have been subject to a legal 
binding trust in the hands of the grantees, and that their dealings with the proper- 
ties since that date have been breaches of trust in fraud of their beneficiaries, and 
that the plaintiffs are entitled to full relief against the grantees. But, as against 
the defendant bank, who are only equitable incumbrancers, it is contended that 
the beneficiaries’ title, being prior in date, must prevail. The same contention is 
made against the defendant Beard, treating him as an equitable incumbrancer, and 
disregarding for the moment his possible claim to have a legal estate. Now, in 
my judgment, it is not open to the father, as against these incumbrancers, to set up 
that the conveyance of Dec. 22, 1925, did not operate as an absolute gift to the 
grantees. I have considered all the authorities cited, and, if this were a case of 
using merely ordinary conveyancing language, as in Carritt vy. Real and Personal 
Advance Co. (1), I should follow Currry, J.’s decision. However, that case has 
no application here. The present case is not an instance of the use of an ordinary 
conveyancing form, not exhaustively accurate, but without any actual misstatement 
of fact, as was Carritt v. Real and Personal Advance Co. (1). Here the conveyance 
contains an actual definite misstatement of fact. If a grantor conveys in a form 
actually and actively misleading, so that any person reading the conveyance would 
necessarily conclude that the grantee is the absolute owner, the grantor cannot 
subsequently be heard to say that this is not the real transaction, but that the 
grantee takes on a secret trust not disclosed in the conveyance. The truth is that 
the conveyance and declaration of trust were all one transaction, and for the grantee 
to allow the conveyance alone to be put forward as the true transaction, and then to 
deny it, is clearly contrary to the ordinary principle of estoppel. As against the in- 
cumbrancers the father cannot be heard to say that the conveyance does not give the 
grantees an absolute title. Estoppel, of course, can only operate in favour of 
persons acting on the faith of the misrepresentation. In the present case it can 
only assist the incumbrancers; it prevents the father from recovering the property 
free from the incumbrances. 

It is contended, however, that there is no estoppel as against the other bene- 
ficiaries, but I do not accept the view that the volunteer beneficiaries claiming 
under the father as settlor are not bound by his estoppel. The plaintiffs rely 
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A strongly on Carritt vy. Real and Personal Advance Co. (1) and on Burgis v. Constan- 
tine (3), particularly on Farwett L.J.’s judgment in the latter case. He said: 


‘As has been pointed out by Lorp Cairns in Shropshire Union Railways and 
Canal Co. v. The Queen, the mere fact that a person has transferred the legal 
ownership of stock or shares or other property, real or personal, to a trustee, 
and given him the title deeds, or the securities, or other indicia of title, does 

B not justify anyone in assuming that the person to whom such transfer is made 
is the beneficial owner. If the trustee does in fact deal with the property, and 
convey the legal ownership to a bona fide purchaser or mortgagee for value 
without notice, the cestui que trust has to bear the loss. If such a subsequent 
purchaser or mortgagee does not get the legal estate it is because he has not 
taken those precautions which the law allows him in order to protect himself 

C from all risks, and he cannot set up the apparent ownership of the trustee as 
any misconduct or negligence of the beneficial owner, because it is in accor- 
dance with the usages of mankind that the legal estate in property should be 
conveyed to, and the indicia of title deposited with, trustees, and no other 
member of the community, therefore, is entitled to allege that such a course 
of action constitutes any invitation to him from which a duty towards him can 

D be inferred. We are therefore relegated to the ordinary doctrines of equity in 
considering equitable claims to shares in a ship standing in the name of a 
registered owner. Then what is there here which can be deemed to amount to 
a suggestion to the defendant that W. Hine was the beneficial owner of the 
shares, or to an invitation to him to deal with him on that footing ?”’ 


The last sentence means that in that case there was nothing to justify a person 
dealing with the trustee in assuming that he might not be a trustee, and it is really 
in favour of the incumbrancers and not of the plaintiffs. Here there was every- 
thing on the face of the conveyance to indicate that the grantees were not trustees, 
but absolute owners. It was an absolute conveyance to them in consideration of 
the grantor’s love and affection. It is a very unusual form for the creation of a 
F trust to make an out-and-out conveyance to the donees and then to have a concealed 
declaration of trust. It is hopeless to maintain that it is an ordinary sort of trans- 
action under which any person could possibly suspect that he was dealing with 
trustees. 
I have now to decide between the equities of the beneficiaries and of the incum- 
brancers, treating them both for the moment as equitable incumbrancers. Prima 
G facie, the beneficiaries’ equity, being earlier in date, ought to prevail. But when 
I find that their title is based on a document in a form wholly misleading, and 
resulting necessarily in third parties being wholly misled as to the character in 
which the grantees take the property, I should be going against all equitable prin- 
ciples if I held that the beneficiaries’ equity prevailed over that of other persons 
acting completely innocently, and misled by the settlor, through whom alone the 
H beneficiaries claim, and I should be wrong if I allowed the equity of the settlor and 
his beneficiaries to prevail. I need not therefore consider whether the defendant 
Beard has a legal estate or not. 
The incumbrancers must hand over their title deeds only on payment off of their 
incumbrances. There must be a full administration order, and the grantees must 
be removed and new trustees appointed. The plaintiffs must pay the incum- 
J brancers’ costs, and recover these costs and their own costs from the grantees. 
There will be liberty to apply. 
Solicitors: Ernest A. Kite; Stephenson, Harwood & Tatham; T. Richards & Co. 


[Reported by EB. K. Corrie, Esq., Barrister-at-Law. ] 
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Re WOODS. WOODS v. CREAGH 


[Cuancery Division (Maugham, J.), March 26, 1931] 
[Reported [1931] 2 Ch. 188; 100 L.J.Ch. 885; 145 L.T. 206] 


Will—Gift to four daughters, A, B, C and D, or such of them as should be living B | 
at the death of the testatrix, in equal shares—Revocation by codicil of gift to Td 
B—Testatrix survived by all four daughters. 

A testatrix gave her residuary estate to her four daughters, A, B, C and D, 
or such of them as should be living at her death in equal shares. By a codicil 
she revoked the gift to B. All four daughters survived the testatrix. 

Held: the residuary estate was divisible between A, C and D in equal shares om 
because the ‘reference to survivorship showed that the testatrix regarded the 
objects of her bequest as a group of persons who were to take collectively, 
provided they answered the description of belonging to that group and were 
living at her death, and intended the whole fund to be taken by those members 
of the group who were capable of taking at her death, and there was, therefore, 
no intestacy as to the revoked gift. DI 

Principle applicable to ‘‘class’’ gifts applied. 


Notes. Applied: Re Peacock, [1952] 2 All E.R. 98. Considered: Re Midgley, 
Barclays Bank, Ltd. v. Midgley, [1955] 2 All E.R. 625. : 

As to the expression of an intention that the doctrine of survivorship should 
apply to a gift by will to persons as tenants in common, see 34 Hatssury’s Laws 
142-143, paras. 185, 186. x | 


Cases referred to: 

(1) Re Coleman and Jarrom (1876), 4 Ch.D. 165; 46 L.J.Ch. 33; sub nom. 
Coleman v. Jarrom, 35 L.T. 614; 25 W.R. 137; 44 Digest 515, 3349. 

(2) Shaw v. McMahon (1843), 4 Dr. & War. 431; 44 Digest 392, 2259 i. 

(3) Re Hornby’s Will (1859), 34 L.T.0.S. 6; 7 W.R. 729; 44 Digest 498, 3179. 

(4) Re Forrest, Carr v. Forrest, [1931] 1 Ch. 162; 100 L.J.Ch. 122; 144 L.T. F 
297; Digest Supp. 

(5) Kingsbury v. Walter, [1901] A.C. 187; 70 L.J.Ch. 546; 84 L.T. 697, H.L:; 
44 Digest 516, 3352. 

Adjourned Summons as to the effect of a codicil revoking a gift of a share of — 

residue. G 

The testatrix, who made her will in 1866, gave her residuary estate in trust for 

her four daughters, Amy, Sophia, Julia, and Amelia, or such of them as should be 

living at her death in equal shares. By a codicil made in 1867 the testatrix revoked 

the gift of the share to Sophia, and in other respects confirmed her will. The 

testatrix died in 1873, and each of the four daughters survived her. The question 

for decision raised by the summons was whether the gift of the share to Sophia H 

which was revoked by the codicil became undisposed of by the will, and was the 

subject of an intestacy, or whether it went to the other three daughters. 


plier 


C. J. Partan for the plaintiff, one of the present trustees of the will of the 
testatrix. | 
Jenkins, K.C., and Alfred Adams, for the personal representatives of the other —~ 
three daughters, referred to Re Coleman and Jarrom (1), Shaw v. MeMahon (2), I 
Jarman on Wits (7th Edn,, vol, 1, p. 405), and Re Hornby’s Will (8). 

Rh. R. Formoy, for the defendant Alice Mary Woods, the personal representative 

of the testatrix’s deceased daughter Julia, appointed to represent the next-of-kin 

of the testatrix, referred to Re Forrest, Carr v. Forrest (4). 


MAUGHAM, J.—The point which I have to determine is not free from doubt, 
and I am desirous of not deciding more than I must necessarily decide. The 
question is, what is the effect of a codicil revoking a gift of a share given to a 
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daughter in the testatrix’s residue? By her will which she executed as long ago 
as 1866 the testatrix, Sophia Woods, a widow, bequeathed—stating it shortly—her 
residue in trust for her daughters Amy Bardenell Woods, Sophia Woods, Julia 
Ann Woods, and Amelia Woods ‘‘or such of them as shall be living at my death in 
equal shares.’ She then proceeded to settle the shares of those daughters on trusts 
which for the present purpose are immaterial. By her codicil dated Aug. 21, 1867, 
after reciting the gift by her will of her residue to her said four daughters or such 
of them as should be living at her death in equal shares, and also the bequest of 
an annuity of £40 to her son Frederick Woods, she proceeded as follows : 


‘Now I revoke my said will so far as regards the said bequests to my daughter 
Sophia Woods and my son Frederick Woods, and substitute in the place of the 
said bequest to my daughter Sophia Woods a legacy of £100, which I hereby 
bequeath and direct to be paid free of legacy duty.” 


After some other dispositions in other respects she confirmed her will. 

The question that now arises, and which in fact arose on the death of the testa- 
trix which took place in the year 1873, is this: Having regard to the revocation of 
the gift to Sophia Woods (who, I should mention, afterwards became Mrs. Sophia 
Turner), did the residue go in thirds between the three other daughters, Amy 
Bardenell Woods, Julia Ann Woods, and Amelia Woods, all of whom survived the 


-testatrix, or is there an intestacy as regards the one-fourth share to which, but for 


the codicil, Sophia Woods would have become entitled to, since she has survived 
the testatrix? It is well settled that if there is a gift of residue to four daughters 
or, indeed, to any persons described nominatim, as for instance, a gift of residue 
to A, B, and C in equal shares, if one of the three dies before the death of the 
testator there is an intestacy. It is also well settled that, if in such a case the 
testator by his codicil revokes the gift to one of the persons and adds no other 
disposition, there is an intestacy just as there would be in the case of the death 
of one of those persons before the death of the testator. The question which I have 
to decide here is, what is the effect of this particular codicil, having regard to the 
fact that the residue is given in trust for the four daughters, naming them ‘‘or such 
of them as shall be living at my death in equal shares.” 

It does not seem necessary for the present purpose to decide whether the gift to 
the four named children, or such of them as should be living at the death of the 
testatrix, can properly be described as a class gift. Prima facie, the definition of 
a class gift, which is to be found in Kingsbury v. Walter (5), confines the phrase 
to persons who are included and comprehended under some general description and 
bear a certain relation to the testator. In general, but this, of course, is not more 
than a generality, a class within the meaning of the phrase as used by Lorp Hats- 
pury in that case is capable of diminution or increase, either by events prior to the 
testator’s death or by events prior to the death of the tenant for life, as the case 
may be. On the other hand, it may well be that a class is not capable of increase, 
so that it is not necessary in order that a gift should be one to a class, that there 
should be a capability of increase. This much, however, may be asserted of a gift 
to A, B, C and D, ‘‘or such of them as shall be living at my death,’’ that the 
testator is looking at them, if not as a class in the technical sense, at any rate as 
a group of persons who have got to be living at the death of the testator in order 
to take any interest under the bequest, and if the testator is so regarding the 
persons named and by his codicil uses language which shows that one of the persons 
named is to have no benefit under the gift contained in the will, it does not in my 
opinion take a very long step to conclude that the other members of the group 
using the neutral term shall take the whole of the interest which he in the first 
instance was desirous of giving to those of the group who should be living at his 
death. _ ] 

In the case of a true class gift, where there is a revocation by a codicil of a gift 
to one of the members of the class, it is now well settled that there is no lapse, 
but that the whole goes to the other members of the class. In Re Goleman and 
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Jarrom (1) Sm Grorce Jessen, after an elaborate consideration of nearly all, if not 
all, the material cases, came to the conclusion that where there is a gift to a class 
the proper view of the testator’s intention is that he intends that the class shall 
take so far as the law allows; and, accordingly, he is saying in effect that the 
members of the class who are living at the death of the testator and are capable of 
taking are the persons to take. He cites, in particular, a decision in Shaw y, 
McMahon (2), by Sir Epwarp Suapen, where the testator (who was a former 
Master of the Rolls in Ireland) had given a fund equally among his children living 
at his death and by a codicil revoked the gift to one of the children, and Str Epwarp 
Suapen, then Lord Chancellor of Ireland, held that there was no intestacy, but 
that the whole fund went to the other children. The ground of the decision in 
Re Coleman and Jarrom (1), and in the other cases there referred to by Sir 
GrorcEe JEssEL, is that in a case where there is a gift to a class the presumption 
is that the testator only desires those members of the class who shall be alive at 
his death to take, and from that the court concludes that he also desires that only 
those members of the class who are living at his death and capable of taking shall 
take. In my opinion the same result should follow in such a case as the present. 

I do not think there is any solid ground for doubt as to the intention of the 
testatrix : she revokes her will so far as regards the bequest to her daughter Sophia 
and substitutes in the place of that bequest a legacy of £100. If one is to read 
that into the will, is there any doubt that in effect the will must be read as if, when 
she comes to dispose of her residue, she gives £100 to her daughter Sophia Woods 
to be paid out of the fund, and then provides that the trustees are to stand possessed 
of the rest of her trust moneys, stocks, funds, and securities in trust for, not her 
four daughters, for as regards one the bequest is revoked, but in trust for her three 
daughters who shall be living at her death in equal shares. Accordingly, in my 
opinion, there is here a sufficient indication of the intention of the testatrix that 
only those members of the class or group of her four daughters who are capable of 
taking shall take, and that they shall take the whole; and I so decide. 

Declaration accordingly. 


Solicitors : Albert M. Oppenheimer; Bell, Broderick & Gray. 
[Reported by J. H. G. Butter, Esg., Barrister-at-Law.] 





Re SMITH’S MORTGAGE. HARRISON v. EDWARDS 
[Cuancery Drvisron (Eve, J.), April 15, 22, 1931] 


[Reported [1931] 2 Ch. 168; 100 L.J.Ch. 276; 145 L.T. 441] 


Mortgage—Costs—Mortgagee’s costs—Wrongful act of third person—Costs in- 
curred in protecting title to estate—Sale—Bid by mortgagor—Costs of 
resisting unsuccessful action by mortgagor to enforce alleged sale—Law of 
Property Act, 1925 (15 Geo. 5, c. 20), s. 105. 

Costs of litigation concerning the mortgaged property arising out of the 
wrongful act of a third person will not be allowed to the mortgagee [to be 
added to the mortgage and retained out of his security] unless iss were in- 
curred in protecting the title to the estate. y ; 

First mortgagees, having called in the mortgage, exercised their power of sale. 
The mortgagor made the highest bid at the auction, but her bid was rejected. 
The mortgagor then registered as an estate contract, and brought an action 
against the first mortgagees for specific performance of, the contract which 
she alleged her bid created. This action was dismissed with costs and the 
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mortgagor was also ordered to pay the first mortgagees’ costs of their motion 
to vacate the registration of the estate contract. On a claim by the first mort- 
gagees to retain these costs out of the proceeds of sale as against second 
mortgagees as costs, charges and expenses properly incurred as incident to the 
sale within s. 105 of the Law of Property Act, 1925, 

Held: the claim failed because the costs arose out of actions by the mort- 
gagor as the alleged highest bidder at the auction and not as mortgagor, and 
the dispute did not at any time touch the first mortgagees’ title to the estate. 

Parker v. Watkins (1) (1859), John. 133, and Owen v. Crouch (2). (1857), 
5 W.R. 545, applied. 


Notes. As to costs of a mortgagee in defending his security against third parties, 
see 23 Hatspury’s Laws (2nd Edn.) 356, para. 531, text and note (n); as to costs 
of litigation allowed to a mortgagee, see ibid. 413, para. 618; and for cases on the 
subject, see 35 Dicrest 393, 1361, and ibid. 698 et seq., 4041 et seq., respectively. 
As to the application of money from a sale under the statutory powers, see 23 Hats- 


- Bury'’s Laws (2nd Edn.) 442, para. 651; and for s. 105 of the Law of Property Act, 


1925, see 20 Hatssury’s Srarures (2nd Edn.) 467. 


Cases referred to: 
(1) Parker v. Watkins (1859), John. 133; 33 L.T.O.8. 270; 70 E.R. 369; 35 
Digest 689, 4324. 
(2) Owen v. Crouch (1857), 5 W.R. 545; 35 Digest 647, 3777. 
(3) National Provincial Bank of England v. Games (1886), 31 Ch.D. 582; 55 
L.J.Ch. 576; 54 L.T. 696; 34 W.R. 600, C.A.; 385 Digest 669, 4048. 


Adjourned Summons as to whether a first mortgagee was entitled, as against 
second mortgagees, to deduct from the proceeds of sale of the security the costs of 
resisting unsuccessful proceedings by the mortgagor against the first mortgagee to 
enforce an alleged sale of the security to the mortgagor. 

By an indenture of legal charge made on Jan. 16, 1929, A. T. Smith mortgaged 
Pademore Farm, Eastoft, in the county of Lincoln, to 8. H. Harrison and L. C. 
Nicholl, the first mortgagees, to secure £800 with interest at £6 per cent. per 
annum. By an indenture of further charge made on April 9, 1929, the premises 
were mortgaged to E. E. and C. E. Edwards, the second mortgagees, to secure 
£200 with interest as therein mentioned, and this charge was duly registered as a 
puisne mortgage. The first mortgage was in due course called in and the first 
mortgagees exercised their power of sale and sold on Dec. 10, 1929, by auction to 
R. E. Taylor for £1,130. At the auction A. T. Smith, the mortgagor, claimed to 
be the highest bidder and registered an estate contract subsequently on the property. 
That bid was not accepted. An action was then brought against the first mort- 
gagees for specific performance, which was dismissed with costs, the mortgagor 
being also ordered to pay the costs of a motion to take the contract off the register. 
They amounted to £275, which the mortgagor had no assets to meet. 

In these circumstances this summons was issued asking whether the first mort- 
gagees were entitled to retain these costs out of the net proceeds of sale or whether, 
after deduction of the principal, interest, and costs, not including these, they held 
the balance on trust for the second mortgagees. 


F. C. Watmough, for the first mortgagees, the plaintiffs, cited s. 105 of the Law 
of Property Act, 1925; Srron, vol. 2, p. 1881; WoLsTENHOLME, CONVEYANCING 
Sratures, vol. 1, p. 315; National Provincial Bank v. Games (3). 

L. M. Jopling, for the second mortgagees, the defendants, referred to Parker v. 
Watkins (1) and Owen v. Crouch (2). 

Cur. adv. vult. 


April 22. The following judgment was read. 


EVE, J.—The question for determination is whether the plaintiffs, the first 
mortgagees, are entitled to retain out of moneys in their hands representing proceeds 
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’ y by auction as mortgagees under their statuto 
es seoanbiee is seep hina costs of an action brought by the mortgago 
amine specific performance of an alleged contract effected by a bid _— by he 
at the auction and of a motion by the first mortgagees for vacation of a land ec on 
effected by the registration by the mortgagor of an estate contract in respect of the 
ites sone was created by a legal charge dated Jan. 16, 1929, made between Bj 
the mortgagor of the one part, and the first mortgagees of the other part, whereby 
certain lands and premises at Wastoft in the county of Lincoln were conveyed to 
the first mortgagees to secure an advance of £800 and interest at 6 per cent. per 
annum. The defendants, the second mortgagees, are puisne mortgagees of the 
same property by virtue of a charge dated April 9, 1929. The mortgagor made 
default in the payment of interest and the first mortgagees in exercise of their ( 
power of sale put the property up for sale by auction on Dec. 10, 1929, when it was 
sold to one Taylor for £1,130. The mortgagor, who was present at the sale, alleged 
that she and not Taylor was the highest bidder and that by her bid she accepted _ 
the vendors’ offer to allow the highest bidder to be the purchaser so as to constitute 
a binding agreement between her and the vendors, and she thereupon registered a 
land charge under the Land Charges Act, 1925, in respect of the estate contract Pj 
created by her alleged bid. ‘The first mortgagees on Jan. 3, 1930, moved for an 
order to vacate this registration, but on the mortgagor intimating her intention of 
issuing a writ for specific performance of the alleged contract no order was made 
on the motion except that the costs thereof were to be dealt with in the action. 

The action, which was in substance one for specific performance, was duly 
brought, the first mortgagees and the purchaser being defendants, and on Oct. 30, J 
1930, it was dismissed with costs, the plaintiff in the action [the mortgagor] being 
also ordered to pay the costs of the motion. She has made no payment on account 
of the costs which were taxed at £275 15s. 2d., and if the first mortgagees are right 
in their claim to retain these costs out of the proceeds of sale there will remain 
little or nothing for the second mortgagees. In these circumstances the second 
mortgagees contest the first mortgagees’ claim; they do not dispute that a mortgagee fi] 
is entitled to retain costs of litigation properly and reasonably incurred, but they 
argue that this right is limited to costs of litigation incurred for the benefit of all 
parties interested, that is to say, in asserting or protecting the title to the estate, 
and does not extend to costs incurred by the mortgagee in defending his own 
security, still less to those involved in resisting the claim of a person whose cause 
of action is an alleged dereliction of duty on the part of the mortgagee. 

In support of this contention they rely on Parker v. Watkins (1) and Owen vy. 
Crouch (2). The following is a short statement of the material facts of the earlier 
of these two cases. In a settlement made in 1824 whereby five freehold houses at 
Oxford were settled on one Anne Eaton and her husband for their lives and the life 
of the survivor with remainder to all their children in fee, there was contained a 
power to the settlors to direct the trustees to raise the sum of £1,500 and to pay Fy 
the same as they, the settlors, should appoint, with power to the trustees to raise 
the said sum by mortgage of the settled property except one house. In 1842 Mrs. 
Baton and her husband assigned her life interest to the defendant Watkins by way 
of mortgage for securing £1,200 and interest. In 1845 the settlors appointed the 
whole sum of £1,500 and directed the same to be paid to four persons who were. 
trustees of another settlement. The £1,500, together with £60, the estimated costs I 
incurred in raising the same, was borrowed from the plaintiff Parker and secured 
by mortgage of the settled property except the one house. In 1852 Anne Eaton, 
then a widow, brought an action against the surviving trustee of the settlement, 
his solicitors, Parker and Watkins, wherein she claimed, amongst other things, a 
declaration that Parker’s mortgage was a security for £1,500 only, alleging that the 
£60 for costs ought to have been provided out of the appointed fund. The action 
was dismissed with costs as against Parker and an appeal from this part of the 
decree met with the same result. Parker's costs of the suit and appeal were taxed 


£ 
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\ at £195 and upwards, but no part of this sum was paid by Mrs. Eaton and in the 
action, to the report of which I am referring and which was an action for fore- 
closure, Parker claimed to be paid this £195 by the defendants or some of them. 
The vice-chancellor expressed himself as having no doubt that the £60 was properly 
raised, but he dismissed Parker's claim to be paid the costs of Mrs. Eaton’s action 
by Watkins and the reversioners, and gave his reason in these words : 


3 


“T quite agree, that, where a mortgagee has been put to expense in defending 
the title to the estate, the defence being for the benefit of all parties, he is 
entitled to charge those expenses against the estate; but if some litigious person 
chooses to contest his (the mortgagee’s) title to the mortgage, that should not 
affect the parties interested in the equity of redemption unless they can be 
0 shown to have concurred in or assisted the litigation. It is the ordinary case 

of anyone who has the misfortune to have dealings with a litigious person, who 
is unable to pay the costs occasioned by his conduct.” 


In Owen v. Crouch (2) the contrast between the two kinds of litigation was still 
more marked. There the mortgagee on entering into possession of the mortgaged 
premises found them in the occupation of two Irish families who had been planted 

Dp therein by the next-door neighbour, one Millikin, whom the vice-chancellor des- 
cribed as a man of violent and unscrupulous character. The mortgagee turned the 
intruders out but later on was himself forcibly evicted by Millikin, who was accom- 
panied by some twenty other Irishmen. On the advice of counsel the mortgagee 
brought an action for ejectment in which he obtained a verdict; he also defended 
an action of trespass brought by Millikin, who was non-suited. On a summons to 

Fk, determine whether the mortgagee should be allowed the costs of prosecuting the 
action of ejectment and defending the action of trespass, Woop, V.-C., after holding 
that the costs of the ejectment action must be allowed, proceeded as follows : 


“As to the costs of defending the action of trespass, the case was very different. 
This violent neighbour chose to bring an action of trespass against the mort- 
gagee with as much reason as he might against anyone then in court. Was 
F the court to fasten upon the mortgagor the consequences of this action? It 
was contended that if the mortgagor had paid the defendant at the proper time, 
there would have been no action; but this applied equally to the assault, or any 
other possible collateral damage arising from this inconvenient neighbour, 
which could not be fastened upon the mortgagor, who was only liable for any 
charges incurred in a just protection of the property. These costs did not come 
G within that category, and they could not be allowed to the mortgagee.” 


These cases show clearly that costs of litigation concerning the mortgaged property 
arising out of the wrongful act of a third person will not be allowed to the mort- 
gagee unless they were incurred in protecting the title to the estate. 
All the costs involved in the present application were incurred in resisting an 
unfounded claim by the mortgagor that the mortgagee had entered into a contract 
H to sell the property to her. The dispute did not at any point touch the title to the 
estate, but was confined to an attack upon the mortgagee and the fact that the 
mortgagor happened to be the attacking party was in the circumstances a mere 
accident and of no materiality. It was not in that capacity she sued, but as the 
alleged highest bidder at the auction. I must therefore answer the first question 
in the negative, the second in the affirmative, and order the first mortgagees to pay 
the second mortgagee’s costs. 
Declaration accordingly. 


Solicitors: E. C. Kilsby & Son; E. Edwards & Son. 
[Reported by A. W. Cuasrer, Esq, Barrister-at-Law.] 
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Re WARREN. WARREN v. WARREN 


[Cuancery Divrston (Maugham, J.), March 5, 6, 1931] 
[Reported [1932] 1 Ch. 42; 101 L.J.Ch. 85; 146 L.T. 224] 


Will—Ademption—Devise of undivided share in land in 1923 will—Statutory ] 
conversion in 1926—Will confirmed by codicil in 1927—Law of Property Act, 
1925 (15 Geo. 5, c. 20), s. 26 (3), s. 85, Sched. I, Part IV, para. 1—Law of 
Property (Amendment) Act, 1926 (16 £17 Geo. 5, ¢. 11), 8. 7, Sched. < 
A testatrix, who died in 1930, by her will made in 1923 devised an undivided 

share in land to her son absolutely. In 1926, by the operation of the Law of 
Property Act, 1925, Sched. I, Part IV, para. 1, the testatrix’s interest in the ( 
land was converted into an interest in the proceeds of sale thereof. In 1927 - 
the testatrix confirmed the will by a codicil which contained no mention of the 
land or of the testatrix’s interest therein. 

Held: the statutory conversion did not adeem the devise, which was, there- 
fore, effective to give the son an absolute interest in the testatrix’s share of the 
proceeds of sale of the land. I 

Re Mellish, Clark v. Buchannan (1) cited in A.-G. v. Public Trustee and 
Tuck (2), [1929] 2 K.B. 81 n; Re Kempthorne, Charles v. Kempthorne (38), 
[1930] 1 Ch. 268; and Re Wheeler, Jameson v. Cotter (4), [1929] 2 K.B. 81, n, 
considered. 

Re Newman, Slater v. Newman (5), [1930] 2 Ch. 409; and Powys v. Mans- 
field (6), 3 Myl. & Cr. 359, distinguished. T 


Notes. Followed: Re Harvey, Public Trustee v. Hoskin, [1947] 1 All E.R. 349. 
Distinguished: Re Viscount Galway’s Will Trusts, Lowthen v. Viscount Galway, 
[1949] 2 All E.R. 419; Considered: Re Bradshaw, Bradshaw v. Bradshaw, [1950] 
1 All E.R. 643; Bull v. Bull, [1955] 1 All E.R. 253. Referred to: Re Oakes’ Will 
Trusts, Lloyds Bank v. Barker (1948), 92 Sol. Jo. 167. 

As to confirmatory codicil avoiding ademption by conversion, see 14 Hatspury’s 
Laws (3rd Edn.) 579, para. 1075, text and notes (1) and (m), and 34 ibid. (2nd 
Edn.) 100, para. 136, text and note (q), 129, para. 164, text and note (g); as to 
the effect of re-publication, see ibid. 97, para. 134; and as to the transitional pro- 
visions of the 1925 legislation as to undivided shares in land, see 37 ibid. 629 et seq., 
para. 1104 et seq. For the Law of Property Act, 1925, s. 26 (3), s. 35, Sched. I, 
Part IV, para. 1; and for the Law of Property (Amendment) Act, 1926, s. 7, Sched., G 
see 20 Hanspury’s Srarures (2nd Edn.) 903. 


i 


Cases referred to: 
(1) Re Mellish, Clark v. Buchannan (1927), unreported. Cited in [1929] 2 K.B. 
at p. 82 n. 
(2) A.-G. v. Public Trustee and Tuck, [1929] 2 K.B. 77; 98 L.J.K.B. 462; 141 H 
L.T. 898; 73 Sol. Jo. 299; Digest Supp. 


(8) Re Kempthorne, Charles vy. Kempthorne, [1930] 1 Ch. 268; 99 L.J.Ch. 177; 
142 L..T. 111; 46 T.L.R. 15, CA. 

(4) Re Wheeler, Jameson v. Cotter, [1929] 2 K.B. 81, n; 141 L.T. 322; Digest 
Supp. , . 

(5) Re Newman, Slater v. Newman, [1930] 2 Ch. 409; 99 L.J.Ch. 427; 148 L.T. IT 
676; Digest Supp. 


(6) Powys v. Mansfield (1837), 3 My. & Cr. 359; 7 L,.J.Ch. 9; 1 Jur. 861; 40 E.R. 
964, L.C.; 20 Digest 498, 2294. . 

(7) Re Price, Price v. Price, [1929] 2 Ch. 400; 98 L.J.Ch. 417; 141 L.T. 51 
Digest Supp. 


| 
(8) Stokes v. Salomons (1851), 9 Hare 75; 20 L.J.Ch. 343; 17 L.T.0.S. 209; 16 
Jur. 483; 68 E.R. 421; 44 Digest 701, 5439. 
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(9) Re Lowman, Devenish v. Pester, [1895] 2 Ch. 848; 64 L.J.Ch. 567; 72 L.T. 
816; 11 T.L.R. 396; 12 R. 362, C.A.; 44 Digest 428, 2575. 

(10) Re Frewen, [1926] Ch. 580; 95 L.J.Ch. 297; 134 L.T. 747; 70 Sol. Jo. 650; 
40 Digest (Repl.) 804, 2832. 

(11) Hopwood v. Hopwood (1859), 7 H.L.Cas. 728; 29 L.J.Ch. 747; 34 L.T.0.8. 
56; 5 Jur.N.S. 897; 11 E.R. 290, H.L.; 20 Digest 451, 1758. 

(12) Cowper v. Mantell (No. 1), Cooper v. Mantell (No. 1) (1856), 22 Beav. 223; 
27 L.T.0.S. 180; 2 Jur.N.S. 745; 4 W.R. 500; 52 E.R. 1094; 44 Digest 
379, 2136. 

(13) Sidney v. Sidney (1873), L.R. 17 Eq. 65; 43 L.J.Ch. 15; 29 L.T. 569; 22 
W.R. 101; 23 Digest (Repl.) 391, 4623. 

(14) Oakes v. Oakes (1852), 9 Hare 666; 68 E.R. 680; 44 Digest 413, 2438. 

(15) Re Slater, Slater v. Slater, [1907] 1 Ch. 665; 97 L.T. 74; 76 L.J.Ch. 472, 
C.A.; 44 Digest 647, 4865. 


Adjourned Summons raising the question whether a devise of an undivided share 
in land had been adeemed by its statutory conversion under the Law of Property 
Act, 1925. 

The following facts are taken from the judgment : 

Rebecca Charlotte Warren, hereinafter called the testatrix, by her will dated 
Feb. 11, 1923, provided, so far as is material, as follows: She appointed to be 
executors and trustees, her son, the defendant, Godfrey Francis Warren, and her 
daughter, the plaintiff, Eva Charlotte Warren, and by para. 3 of her will the testa- 
trix devised her share in the land and hereditaments at Rampside in the county of 
Lancaster to the defendant, Godfrey Francis Warren, absolutely, but subject to 
and charged with all duties payable in respect of it by reason of her death. 

The testatrix devised and bequeathed all her residuary real and personal estate 
to her trustees upon trusts for sale and after payment of expenses and debts and an 
annuity thereby bequeathed, to divide the balance into four equal parts and to pay 
one equal fourth part to each of her children, namely, Godfrey Francis Warren, 
Eva Charlotte Warren, and the defendant Maud Ella Warren. As to the remaining 
one-fourth to invest it and to hold capital and income in trust, in equal shares, for 
the children of her late son, Alfred Robert Warren, who should attain twenty-five, 
and upon failure of that trust to divide that-fourth share between such of the 
testatrix’s children as should then be surviving. 

By a codicil to her will, dated May 22, 1927, the testatrix made certain alterations 
to her will not material to this summons, and subject to those alterations she con- 
firmed her will. The testatrix died on May 25, 1930, without having, except as 
stated, revoked or altered her will and codicil, which were proved July 19, 1930. 
At the date of the will the testatrix was possessed in her own right of a one-fourth 
share of the property at Rampside referred to in her will, the remaining three- 
fourths share being held by other persons. At the date of her death that property 
had not been sold, and by virtue of the operation of para. 1, Part IV, of Sched. I 
to the Law of Property Act, 1925, it was held upon the statutory trusts declared 
by s. 835. Accordingly, as and from 1926, the testatrix was entitled only to a share 
of the proceeds of the sale. On May 21, 1930, there were living two children of 
the testatrix’s son, Alfred Robert Warren, namely, the defendants, Reginald 
Tancred Warren, born Oct. 18, 1911, and Phyllida Mary Warren, born Oct. 12, 19138. 

This summons asked that it might be determined: Whether the devise of the 
Rampside property to Godfrey Francis Warren was adeemed by the joint operation 
of s. 35 and Sched. I, Part IV, para. 1, of the Law of Property Act, 1925. 


Roger Turnbull for the plaintiff. 
J. F. Bowyer (Evershed with him), for the defendant son, Godfrey Francis 
Warren, referred to Re Price, Price v. Price (7); Re Kempthorne, Charles v. Kemp- 
thorne (3); Re Newman, Slater v. Newman (5); s. 85 of the Law of Property Act, 
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1925; Re Mellish, Clark v. Buchannan (1); A.-G. v. Public Trustee and Tuck (2); A 
Stokes v. Salomons (8); Srroup’s JUDICIAL DIctTIoNaRy (2nd Edn.), vol. 3 at 
p. 1859; Powys v. Mansfield (6); Re Lowman, Devenish v. Pester (9). Am : 
L. W. Byrne, for the defendants, Maud Ella Warren, Reginald Tancre ese 
and Phyllida Mary Warren, referred to Re Frewen (10); Hopwood v. Hopwood (11); 
Cowper v. Mantell (12); Sidney v. Sidney (13); Re Newman, Slater v. Newman (5). 


MAUGHAM, J., stated the facts, and continued: It is not correct to say that B 
the testatrix was entitled only to a share of the proceeds of sale. She had certain | 
other rights. Apart from the recent legislation, there can be no question but that 
the devise was an effective devise to the defendant, and the question for decision is 
whether, as the result of the recent legislation, the devise has been adeemed by 
operation of law. In considering that question it is important to hot, that the CG 
legislature has not deprived the testatrix of all interest in the land. The “‘statutory ~ 
trusts’’—the meaning of which expression is set out in s. 85 of the Law of Property 
Act, 1925—are, shortly, to sell and hold the net proceeds on such trusts as may be 
requisite for giving effect to the rights of the persons interested in the land. Then 
by an amendment in the Schedule to the Law of Property (Amendment) Act, 1926, 
it is enacted, in substitution for s. 26 (3) of the Act of 1925, that D 


“trustees for sale shall so far as practicable consult the persons of full age for 

the time being beneficially interested in possession in the rents and profits of 

the land until sale, and shall, so far as consistent with the general interest 

of the trust, give effect to the wishes of such persons, or, in the case of dispute, 

of the majority (according to the value of their combined interests) of such 
persons, but a purchaser shall not be concerned to see that the provisions of WW 
this subsection have been complied with.”’ 
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Having regard to the provisions of that subsection, it is clear that trustees for sale 
would be acting wrongly, in general, in selling, if undivided beneficial owners 
required them not to sell. There is no doubt that, since the coming into force of 
the Law of Property Act, 1925, the position of undivided owners is different from 
what it was before. That Act, for the purpose of simplifying the law, has intro- Bf 
duced provisions for undivided shares, and has made partition actions unnecessary 
and obsolete. But in substance the beneficial interests of the undivided owners in 
regard to enjoyment so long as the land remains unsold have not been altered, and 

it is true to say that the ordinary layman possessed of an undivided share in land 
would be quite unaware of any alteration in his rights as the result of the Act. 

I must now refer as shortly as may be to a number of cases. The first is Re G 
Mellish, Clark v. Buchannan (1), which has never been reported, but the effect of 
which is stated in Re Wheeler, Jameson y. Cotter (4). In Re Mellish, Clark v. 
Buchannan (1) the testator, who died in 1927, by his will made in 1923, devised 
all his share and interest in the ‘‘Rushall’’ estate to one C. J. Buchannan in fee 
simple. At the time of his death his interest in the ‘‘Rushall’’ estate was a one- 
ninth share in the legal estate in fee simple, and a one-ninth share in the net Ht 
proceeds of sale of another third. He made no codicil, and Eve, J., held that 


‘the devise of the testator’s share or interest in the ‘Rushall’ estate was not 
adeemed in whole or in part by the Law of Property Act, 1925, and that the 
devise took effect as a bequest of the testator’s interest therein and the pro- 
ceeds of sale thereof.’’ 


The next case is Re Wheeler, Jameson v. Cotter (4), a decision of Tomury, J. In 
that case the devise was contained in a will dated June 24, 1925. The sentabae 
devised all his real estate and undivided shares of real estate in the county of 
York, subject to the payment of a yearly rentcharge, to his grandson, Sir Delaval 
James A. Cotter, Bart.—who was an infant—and his assigns during his life with 
remainders over. He made a codicil to his will dated Sept. 3, 1927 whereby he 
gave certain legacies and confirmed his will, and he died on Sept. 27 1927. The 
estate duty on the real estate in the county of York was paid out: of personal 
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property, the real estate being treated as personal estate by reason of the notional 
conversion of the statutory trust for sale on which the estate was held at the 
testator’s death under the Law of Property Act, 1925, Sched. I, Part IV, para. 1 (2). 
But the question arose how the duty ought ultimately to be borne as between the 
persons entitled to the testator’s interest in the land or the proceeds of sale thereof, 
and the persons entitled to the testator’s residuary estate, and Re Mellish, Clark v. 
Buchannan (1) was cited. Tomury, J., stated the relevant parts of the will, referred 
to the codicil, and cited Re Mellish, Clark v. Buchannan (1), of which decision he 
certainly did not disapprove. In regard to the question raised before him he fol- 
lowed that decision, and held that the estate duty on the proceeds of sale of the 
real estate of the tenant for life ought to be borne by the persons entitled to that 
interest. 


C A somewhat similar case came before me in Re Kempthorne, Charles v. Kemp- 


G 


thorne (3). It will be noted, however, that in that case the testator, by his will 
dated Dec. 2, 1911, devised to his brother ‘‘all my freehold and copyhold property”’ 
in quite general terms, and disposed of the residue to persons other than the 
devisee. There was no codicil. The testator died on Aug. 15, 1928, and the ques- 
tion which arose was whether the real estate of which he was possessed at the date 
of his will did or did not become personal estate at the date of his death. Following 
what I thought was the view of CLauson, J., in Re Price, Price v. Price (7), I held 
that the undivided shares in the testator’s land passed under the gift in the will 
contained of ‘‘all the personal estate’’ of the testator. The matter went to the 
Court of Appeal, and the Court of Appeal approved of, at any rate, that part of my 
decision. Lorp Hanwortn, M.R., cited Re Wheeler, Jameson v. Cotter (4) and 
Re Mellish, Clark v. Buchannan (1), and did not disapprove of them, although he 
stated that they were ‘‘based upon the interpretation given to the gifts in the two 
wills.”’ Russety, L.J., also referred to those two cases without disapproval, and 
said that in Re Wheeler, Jameson v. Cotter (4) the distinguishing feature in his 
opinion was ({1930] 1 Ch. at p. 293) 
‘that although the testator’s devise was of all his real estate and undivided 
moiety of his real estate in the county of York, he had, after the Act had been 
passed, made a codicil by which he confirmed his will, so that his testamentary 
disposition had to be treated as one made at the date of the codicil,”’ 


and he added: 

‘The learned judge must necessarily have taken the view that, when the 

testator used that language, he must have been intending to apply it to the 

interest, whatever it was, which he had in the real estate or undivided share 
of real estate in the county of York.”’ 

A somewhat similar problem came before Farwett, J., in Re Newman, Slater v. 
Newman (5). In that case a testator and his brother John were entitled, at the 
date of the testator’s will, to certain freehold property in Rose Alley and Bear 
Gardens, Southwark, as tenants in common in equal undivided moieties. By his 
will dated May 15, 1922, the testator devised unto and to the use of John, his heirs 
and assigns, 

‘‘all my moiety or equal half part or share and all other my share in the factory 

and hereditaments situate at Rose Alley and Bear Gardens . . .”’ 


to hold the same for his own beneficial and absolute use subject to certain pay- 
ments. The testator died on Dec. 29, 1929, without altering or confirming his will. 
FarweEtt, J., decided that the specific devise was adeemed by the imposition of the 
statutory trusts by the Law of Property Act, 1925, and that the testator’s brother 
John took nothing. He went through the relevant cases, and concluded that 
([1930] 2 Ch. at p. 417): . 

“Tf the testator uses language that can only be construed as a devise of real 

estate, and, notwithstanding the imposition of the statutory trusts, he dies 

without altering or confirming his will, the conversion effected by the statutory 
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trusts adeems the devise, because there is nothing left for that devise to operate 
on. If on the other hand the testator uses language wide enough to carry any 
‘abetent in the property whether it be in law real or personal property, the 


conversion is immaterial.’’ . 
Dealing with the testator’s language, the learned judge said : 

“Tt is in my judgment not apt to pass anything but a moiety of real estate, 

and as there is no real estate left the devise does not operate. 


and he held that the whole devise failed. 
that case did not rely on the fact that the actual language of the will was such as 
to make it clear that the testator was devising his real estate and nothing else. it 
is clear that that was not a case in which there was a confirmation by a codicil 
executed after the coming into force of the Law of Property Act, 1925. I should be 
disposed to follow that decision in a case that was like it. However, I attribute 
weight in these cases to the consideration that the result of the statutory trusts is 
not wholly to deprive the person previously entitled to an undivided share of all 
interest in the land, and the language of the testator may well be such that that 
consideration may result in the decision that there is no ademption. a 

In considering the effect of the codicil I have to bear in mind the decision in 
Powys v. Mansfield (6), where Lorp Correnuam had to deal with the effect of such 
a codicil in relation to one of the various problems of ademption which arise as 
between persons in loco parentis and a child. There had been, it seems, a legacy 
of £10,000, which, according to the ordinary doctrine of the Court of Chancery, had 
been adeemed by a subsequent provision for the legatee. After the provision the 
testator had made a codicil in 1818 confirming the will, and Lorp CorrenHam points 
out as follows (8 Myl. & Cr. at p. 875): 


“It has been argued that the codicil of June 23, 1818, confirming the will, 
makes the will speak as of the date of the codicil, and therefore revives the 
legacy, if it had been adeemed by the settlement; and, at all events, is evidence 
of an intention that the legacy should take effect. It is very true that a codicil 
re-publishing a will makes the will speak as from its own date for the purpose 
of passing after-purchased lands, but not for the purpose of reviving a legacy 
revoked, adeemed, or satisfied. The codicil can only act upon the will as it 
existed at the time; and, at the time, the legacy revoked, adeemed, or satisfied 
formed no part of it.’’ 


He cites cases, and concludes: 


‘And as to the argument that the codicil must, at any rate, be evidence of an 
intention that both sums should be paid, the same answer may be given which 
has been given to a similar argument in other cases, namely, that the testator, 
if he knew the rule of law, must have known that the codicil would not revive 
the adeemed legacy, and, therefore, it was unnecessary for him to mention it: 
the probability, however, is, that his attention being directed to the only object 
of the codicil, the words of confirmation of the will were introduced as words 
of course, without any reference to the legacy in question.”’ 


I am bound by that decision so far as it is in point, but it seems to me that, 
although we commonly use the word “‘ademption”’ to describe the results of ademp- 
tion by portion or by acts of the testator after the date of the will, and also to 
describe the destruction or alteration of the subject-matter of the devise or bequest 
after the date of the will by events which take place independently of the testator 
and possibly without his knowledge, the two things are really different. The judg- 
ment of Lorp CorrenHam shows that, where the question is whether a new legacy 
is being given by the confirmation of a will by a codicil, so as to give a child a 
double portion, the question must be answered as he answered it. I am not satis- 
fied, however, that the same result should follow when an alteration in the nature 
of property has taken place by operation of law, and the testator by a codicil has 
confirmed his will after the alteration of the law. It may be worth while pointing 
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out that not every alteration in the nature of a testator’s interest in specific property 
is enough to work ademption. It may, also, help to show the nature of the problem 
before the court to call attention to Oakes v. Oakes (14), a case dealing with shares 
in a railway company. At the end of his judgment Sir Grorce Turner, V.-C., 
said (9 Hare at p. 672): 


“If the testator gave all stock standing in his name at the date of his will, and 
it turned out that there was some stock standing in the name of a mortgagee, 
the equity of redemption in that stock would not pass; but if it happened that, 
at the date of his will, there was stock standing in his name, and that the 
testator had subsequently mortgaged it, the mortgage would not have adeemed 
or revoked the bequest. So, in this case, the testator had this property at the 
time he made his will, and it has since been changed in name or form only.’’ 


That decision is approved in Re Slater, Slater v. Slater (15), where Cozens-Harpy, 
M.R., referred to the accuracy of the language, and said that there was great force 
in the words. 


ee 


. changed in name or form only. The question is, whether a testator has 
at the time of his death the same thing existing, it may be in a different shape 
—yet substantially the same thing.”’ 


I return now to the present case. The testatrix, subject to certain modifications, 
confirmed her will. Prima facie that means that she confirmed the devises partly 
contained in para. 3 of the will. There can be no doubt at all that if, in the codicil, 
she had used the words contained in that paragraph, her undivided share in the 
proceeds of sale would have passed: Re Lowman, Devenish v. Pester (9). I do not 
regard Powys v. Mansfield (6) as laying down the general proposition that no kind 
of so-called ademption could be prevented by the confirmation of a will by a codicil. 
The question is one of the testator’s intention, according to the rules laid down by 
the court for the construction of wills. Having regard to the various considerations 
that I have mentioned, and to the facts that the testatrix had not parted with the 
whole of her interest in the land, that what she is here devising is her share of it, 
and that she has, after the alteration of the law, confirmed her will without any 
mention of the real estate or of that share, I am of opinion that the devise took 
effect, in the sense that the interest in the proceeds of sale passed to the defendant 
absolutely. In coming to that conclusion, without saying that I rely on Re 
Wheeler, Jameson v. Cotter (4), I am glad to think that, in substance, I am 
following the line of thought which commended itself to the court in that case. 


Declaration accordingly. 

Solicitors for all parties: Ford, Lloyd, Bartlett Michelmore, for Hillman, Burt 
& Warren, Eastbourne. 

[Reported by A. W. Cuaster, Esq., Barrister-at-Law. ] 
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BOLDRINI v. BOLDRINI AND MARTINI 


[Court or APPEAL (Lord Hanworth, M.R., Lawrence and Slesser, L.JJ.), 
November 26, 27, 1931] 


[Reported [1932] P. 9; 101 L.J.P. 4; 146 L.T. 121; 48 T.L.R. 94; 
75 Sol. Jo. 868] 


Domicil—Alien—Residence in England under Aliens Order—Capacity to acquire 
domicil of choice in England. 
The husband, who was of Italian nationality, was registered as an alien in 
England and, as such, was subject to the provisions of the Aliens Restriction 
Act, 1914, and the Aliens Order, 1920. In a suit by the husband for dissolution 
of his marriage, the wife contended that the court had no jurisdiction on the 
ground that the husband’s domicil was not English. 

Held: (i) on the facts, the husband had discharged the onus on him of 
proving that he had acquired an English domicil of choice; and 

(ii) the fact that he was an alien subject to the provisions of the Aliens 
Restriction Act, 1914, and the Aliens Order, 1920, did not preclude him from 
acquiring an English domicil of choice. 


Notes. The Aliens Order, 1920 (S.R. & O. 1920 No. 448, as amended) has been 
revoked and replaced by the Aliens Order, 1953 (S8.I. 1953 No. 1671). 

Considered: May v. May and Lehmann, [1943] 2 All E.R. 146. Applied: Zanelli 
v. Zanelli (1948), 64 T.L.R. 556. 

As to change of domicil, see 7 Hatspury’s Laws (8rd Edn.) 16-17, para. 31; and 
for cases on the subject, see 11 Dicest (Repl.) 838-340, 97-118. For the Aliens 
Restriction Act, 1914, see 1 Hauspury’s Statutes (2nd Edn.) 691. For the Aliens 
Order, 1953, see 2 Hatspury’s Statutory INSTRUMENTS. 


Cases referred to: 

(1) Stanley v. Bernes (1830), 3 Hag. Ecc. 373; 162 E.R. 1190; 11 Digest (Repl.) 
329, 43. 

(2) A.-G. v. Yule and Mercantile Bank of India (1931), ante, p. 400; 145 L.T. 9, 
C.A.; 11 Digest (Repl.) 350, 181. 

(3) Bell v. Kennedy (1868), L.R. 1 Se. & Div. 807, H.L.; 11 Digest (Repl.) 329, 
39. 

(4) Udny v. Udny (1869), L.R. 1 Se. & Div. 441, H.L.; 11 Digest (Repl.) 326, 22. 

(5) Winans v. A.-G., [1904] A.C. 287; 73 L.J.K.B.°613; 90 L.T. 721; 20 T.L.R. 
510, H.L.; 11 Digest (Repl.) 829, 41. 

(6) De Bonneval v. De Bonneval (1838), 1 Curt. 856; 163 E.R. 296; 11 Digest 
(Repl.) 828, 35. 


Appeal. 


Appeals by the respondent and co-respondent from a decision of Lorp MERRIVALE, 


P., dated July 21,1931. The facts are set out in the judgment of Lorp Hanwortn 
M.R. 


J. P. Eddy and William Latey for the appellants, the respondent and co- 
respondent. 


G. C. Tyndale for the respondent, the petitioner. 


LORD HANWORTH, M.R.—This appeal fails in spite of everything possible 
having been said in support of it. The question we have to determine is whether 
the President (Lorp Meretvate) rightly directed himself on the law, and whether 


on the facts, the petitioner was domiciled in England so as to entitle him to a 
decree nisi for the dissolution of his marriage. 


: 


A 


E 
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The facts are short. In 1914, the petitioner came to England. During the War 
he was called up to serve in the Italian army, he being an Italian, and from 1916 
to 1920 he served with the Italian army. In 1920, he was demobilised and re- 
turned to England. In 1923, he married his wife, who was a Belgian, and whom 
he met in England. There were two children of the marriage. The name of the 
elder was Maurice Henry. The name Maurice is not a subject of comment, but it 
is noticeable that the husband did give his son the distinctly Hnglish name of 
Henry. The second son had as his first name an Italian name, Mario, but his 
second name was Paul. Both were living with the petitioner’s parents in Italy, 
the elder having been living in Belgium till April last, while the younger was sent 
to Italy two-and-a-half years ago. There was a certain amount of restlessness as 
to where the petitioner and his wife should live. Some two years before the 
petition was heard, there was some talk of their going to the United States, and a 
visit to the United States consulate with a view to making inquiries as to going to 
some employment in the United States. That came to nothing. Soon after that, 
only last year, the petitioner went to Belgium with his wife for a fortnight with a 
view to getting suitable employment. That came to nothing. The petitioner said 
he had done those things to please his wife, but had no intention of leaving England. 
The petitioner was a waiter, who had saved some money. On July 1, 1930, he 
took a tenancy agreement of premises in Stacey Street, Soho, as a suitable house in 
which they could live and let rooms. For that he put down a premium of £400, 
After that, the respondent went to live with somebody else, and adultery was clear. 
The petition was presented in September, 1930, the petitioner being resident at the 
time at the home for which he had paid the premium, a substantial part of his 
savings, and in respect of which he had undertaken serious responsibilities. The 
charge of adultery was not contested, and two questions were left for decision— 
domicil and damages. The amount awarded in damages was the not inconsiderable 
sum of £200. 

Jurisdiction in divorce in England depends on domicil, and there is no doubt that 
anyone seeking to override his domicil of origin takes on himself a heavy burden of 
proof. There must be an animus manendi accompanied by acts showing that it 
was more than a mere intention. That has been held over and over again. The 
principle was stated by Simm Joun Nicuo.t in the early case of Stanley v. Bernes (1) 
as follows: 
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‘‘For certain purposes a man takes his character, prima facie, from the place 
where he is domiciled, and, prima facie, he is domiciled where he is resident, 
and the force of residence, as evidence of domicil, is increased by the length of 
time during which it has continued. All these principles are clear; but time 
alone is not conclusive, for where is the line to be drawn? Will the residence 
of a month, or a year, or five years, or fifty years be conclusive? As a criterion, 
therefore, to ascertain domicil, another principle is laid down by the authorities 
quoted as well as by practice—it depends on the intention, on the quo animo— 
that is the true basis and foundation of domicil; it must be a residence sine 
animo revertendi, in order to change the domicilium originis: a temporary 
residence for the purposes of health, or travel, or business has not the effect: 
it must be a fixed and permanent residence, abandoning finally and for ever 
the domicil of origin; yet liable still to a subsequent change of intention.”’ 


In A.-G. v. Yule and Mercantile Bank of India (2), which was recently before 
this court, I went through all the cases, including Bell v. Kennedy (3), Udny v. 
Udny (4) and Winans y. A.-G. (5), and I deduced the law on this subject to short 
and simple principles, such as few of our laws are capable of being reduced or and 
I quoted the short summing-up of Lorp Macnacuren in Winans v. A.-G. (5) 
({1904] A.C. at p. 291): 


‘So heavy is the burden cast upon those who seek to show that the domicil of 
origin has been superseded by a domicil of choice. And rightly I think. A 
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_. The change may involve far-reaching 


icil is a serious matter . 5 5 
Sea Sen and distribution, and other things which 


consequences in regard to succession 
depend on domicil,”’ 


and I said (145 L.T. at p. 14): 


“The question must be decided animo et facto. The animus manendi must be 


considered, the intention of the resident must be observed and deduced.”’ 


The learned President not only shows in his judgment that he is fully aware of 
all these principles, but he says: 

“Tf the matter had arisen two years ago, I think it would have been difficult 

to say that there was proof which could satisfy the court of a fixed and settled 

intention of the petitioner to make his permanent home here.”’ 


He is there referring to the fact that until 1929 there had not been any overt act 
such as there had been since by reason of the petitioner taking a lease of his house 
and paying down £400 by way of premium out of his savings. y 

The petitioner said he returned to this country after being demobilised, because 
‘England was my country to stop here and live.’’ The petitioner’s evidence must 
be considered on that point, and it is to be noted that he did get a pass from the 
Italian Government after being demobilised to enable him to return to what he 
contends is his domicil of choice. Then he goes on to say that he established 
himself here with his wife and that he was carrying on with his wife the business 
of lodging-house keeper, he being the waiter and she the cook, a not unsatisfactory 
business; and the learned President held that he had discharged the onus of proving 
that he had become domiciled in this country. 

Let us test the matter according to the suggestions of the respondent. She said 
the petitioner was of a wayward inclination, one moment looking to America and 
another to Belgium. Is not the right inference that, after these wayward and 
irresolute attempts to go elsewhere, he comes back to the view that he will remain 
in England and that he puts down what may be called an anchor in the sense that 
he takes a house and depletes his savings of £400? 

An attempt has been made to put in further evidence and we admitted it, though 
this must not be taken as a precedent, because, as the petitioner was of Italian 
nationality and his wife a Belgian, it seemed best not to exclude the evidence. 

The effect of this evidence is that the petitioner said, after his wife had left him, 
that he regretted having bought his house and would be glad to sell it, with the 
result that someone was brought to see it who thought of taking it, but it came to 
nothing. The purpose of this evidence is to show that he had abandoned his in- 
tention of residing in England. I am unable to take that view of the evidence. 
What does it mean but that a man who has lost his wife by her being unfaithful to 
him with a man who has wronged him, as is shown by the fact that the President 
granted £200 damages, thinks of going away? Are we to attach much importance 
to the fact that the petitioner while acutely suffering owing to his wife’s conduct, 
says: “I wish to be free and I am sorry I have got this house’? What weight is 
to be given to these circumstances caused by misfortune? There is clear evidence 
of expressed intention to change the domicil and of acts adding force to that in- 
a ge hier Ss ager olor a Tt is said the President has too 
pare ee Sell ae - : ae Tt ig always difficult to weigh the 
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incarcerated. But it is possible for a foreigner, after being in England for five 
years, to become naturalised. It is beside the point, therefore, that the petitioner 
is an alien subject to the restrictions imposed by the Aliens Order, 1920, and that 
does not prevent his acquisition of an English domicil. The possible danger of 
being deported, if he misbehaves himself, does not militate against the acquisition 
of a domicil of choice animo et facto. It is impossible, therefore, to hold that, 
though subject to the restrictions imposed by the Aliens Order, the petitioner could 
not comply with the court’s requirement as to acquiring a new domicil. He can 
still be master of his own destiny, and it may even be that he will be naturalised. 

There is, therefore, no ground for setting aside the decision of the learned 
President or for directing a new trial of an issue, as suggested by Mr. Latey. It is 
quite true that the Divorce Court does sometimes direct the trial of an issue, but 
here the simple issue to be determined by the President was as to domicil, and it 
was not complicated by questions of adultery and so forth, so that there is no 
ground for adopting the suggestion as to a separate issue. The appeal must, 
therefore, be dismissed with costs. 


LAWRENCE, L.J.—I agree. The principles on which the question of domicil 
falls to be determined are well established and are not in dispute. On this appeal, 
the only question is whether the evidence given at the trial justified the finding 
arrived at by the learned President. We have read and carefully considered the 
evidence, some of which is conflicting. We have not seen the witnesses, but, so 
far as I can judge from the shorthand notes, I have come to the conclusion, not 
only that there was sufficient evidence to justify the finding of the learned President, 
but that, on the evidence, this finding was clearly right. I do not propose to go 
through the evidence; my Lord has stated his view of the result of it, and I entirely 
agree with that view. 

But then it was contended that the learned President had not given sufficient 
weight to the fact that the petitioner was an alien and, therefore, subject to the 
restrictions imposed by the Aliens Restriction Act, 1914, and the Aliens Order, 
1920. It was said that, as an alien, he was residing in England on sufferance, as 
he had to report every change of address and was liable in certain circumstances 
to be deported. I think Mr. Eddy went so far as to contend that so long as the 
Act and order were in force no alien could acquire an English domicil; Mr. Latey, 
on the other hand, did not put his contention so high as that, but was content to 
submit that the President had not given due weight to the effect of the statutory 
restrictions in considering the question whether the petitioner had discharged the 
onus, which admittedly lay heavily on him, to prove that he had changed his 
domicil of origin. I agree with what my Lord has said on that point. What had 
to be shown is that, when the petitioner presented his petition, he was residing in 
England with the fixed intention of making England his home. Such an intention 
may be proved notwithstanding the existence of statutory regulations imposing 
certain restrictions which had to be complied with so long as an alien stays in this 
country; he may choose to live here permanently and to subject himself to those 
restrictions. 

In my opinion, the provisions of the Aliens Restriction Act, 1914, and the Aliens 
Order, 1920, did not preclude the petitioner from acquiring a domicil of choice in 
England, and I have no doubt that the learned President, in arriving at his con- 
clusion, gave due weight to the fact that the petitioner was an alien to whom those 
provisions were applicable. 

I agree, therefore, that the appeal should be dismissed. 





SLESSER, L.J.—I agree, and I propose to confine my observations to the 
argument that, owing to the Aliens Restriction Act, 1914, and the Aliens Order, 
1920, it is impossible for any alien, subject to the peril of being deported in certain 
circumstances, and suffering certain restrictions before being deported, to acquire 
a domicil of choice in this country. Mr. Latey did not put the argument quite so 
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high, but contended that sufficient weight had not been given to these cireum- 
ijancke. I do not think that those advancing the argument have fully considered 


It appears that, at common law, the King © 


the history of the matter in question. 


as custos regni had the right to expel aliens when they caused disorder. Tt is so 
stated by BLacksToNE (BLACKSTONE’S COMMENTARIES, Vol. 1, p. 259). Speaking of 


aliens he says: 
‘For so long as their nation continues at peace with ours, and they themselves B 
behave peaceably, they are under the King’s protection; though liable to be 
sent home whenever the King sees occasion.’’ 
The next step in the history was that, owing to the excesses of the French Revolu- 
tion, a number of persons sought refuge here, and Lord Grenville’s Aliens Act was 
passed in 1793 to control the entry of aliens and put restrictions on them, and a CG 
number of Acts dealing with aliens restrictively were subsequently passed. But it 
is interesting to observe that, in 1838, while Acts imposing restrictions on aliens 
were in force, De Bonneval v. De Bonneval (6) dealt with the domicil of the 
Marquis de Bonneval, who died in Fitzroy Square on Sept. 22, 1836, and was a 
French marquis, who had fled from France in 1792 and lived in England until 1814, 
when he returned to France, and from that time only resided occasionally in this D 
country. The court considered his actual residence here as an exile, and whether 
it indicated an intention animo et facto of changing his domicil, and decided on the 
facts that it was not established that he was domiciled in this country; but what is 
interesting to observe is that the court indicates that, if it had come to a different 
conclusion on the facts, it would have decided in favour of an English domicil, no 
suggestion being made by the court, or in argument, that the existence of the 
Aliens Act of that time altered the position. It is not conclusive as the point was E 
not argued, but it is an indication to justify the views that my Lord has taken, and 
which I share, that the fact of there being a danger of deportation hanging over the 
alien does not affect the question. 
Finally, I am not satisfied that this point was ever argued in the court below. 


Appeal dismissed. F 
Solicitors: Wilfrid Light; Gisborne & Co. 


[Reported by Grorrrey P, Lanawortny, Esa., Barrister-at-Law. | 


A 


Ch.D.] Re TOMLINE’S WILL TRUSTS 713 


Re TOMLINE’S WILL TRUSTS. PRETYMAN v. PRETYMAN 


[Cuancery Division (Maugham, J.), January 29, 1931] 


[Reported [1931] 1 Ch. 521; 100 L.J.Ch. 156; 144 L.T. 592; 
47 T.L.R. 274] 


Will— Construction— Bequest of ‘‘books’’—Manuscript letters inlaid in sheets 
and bound—‘‘Article of vertu.” 

By his will, the testator, after settling his two mansion houses, bequeathed 
all the pictures, prints, statues, sculptures, articles of vertu, books, furniture, 
and plate therein as heirlooms. Among the testator’s effects were the original 
manuscripts known as the Paston letters. Each letter had been inlaid into a 
sheet of paper, and these sheets, with a few blank sheets, had been bound up 
into three volumes. The volumes were in book form, had the appearance of 
and could be handled and read like books, and the letters had been so inlaid 
as to be in substance permanent parts of the volumes, removable only by 
cutting or force. 

Held: the letters were ‘‘books’’ and so formed part of the heirlooms. 

Per Curtam: An article of vertu must be in some sense a product of the fine 
arts, and the phrase connotes, if not artistic merit, a certain effort of the person 
who originally produced it in the direction of what he conceived to be the 
fine arts. 


Notes. Considered: Re Coxen, MacCallum v. Cozxen, [1948] 2 All E.R. 492. 

As to the meaning of the word ‘‘books’’ in a will, see 34 Hatspury’s Laws (2nd 
Edn.) 261, para. 312, text and note (g); and for cases on the subject, see 44 Dicrest 
735, 5900-5901. As to ‘‘articles of vertu,’’ see ibid., text and note (g); and for 
case on the subject, see ibid. 712, 5568. 

Cases referred to: 
(1) Re Baroness Zouche, Dugdale v. Baroness Zouche, [1919] 2 Ch. 178; 88 
L.J.Ch. 274; 121 L.T. 82; 68 Sol. Jo. 554; 44 Digest 712, 5568. 
(2) Re Plowden, Plowden v. Plowden (1908), 24 T.L.R. 883; 44 Digest 692, 5331. 
(3) Willis v. Curtois (1838), 1 Beav. 189; 8 L.J.Ch. 105; 48 E.R. 911; 44 Digest 


692, 5330. , 
(4) Re Barratt, Barratt v. Coates (1915), 81 T.L.R. 502, C.A.; 44 Digest 692, 


5332. 
(5) Re Masson, Norton v. Masson (1917), 86 L.J.Ch. 753; 117 L.T. 548; 33 
T.L.R. 527; 61 Sol. Jo. 676, C.A.; 44 Digest 713, 5602. 

Adjourned Summons as to whether three bound volumes of manuscript letters 
passed under a bequest of ‘‘books.”’ . 

The following statement of facts is taken from the judgment of Mauacuam, J.: 

In this case I have to decide a very interesting point which depends on the 
question whether a number of originals of a series of letters known as ‘‘the Paston 
letters’? were included in the chattels which were settled by the will of George 
Tomline so as to devolve as heirlooms, or whether they formed part of his residuary 
personal estate. The material words under which the testator settled certain 
chattels by his will to go as heirlooms are these. He bequeathed 
s sculptures articles of vertu books furniture and 
plate in my mansion houses at Orwell Park and Riby Grove aforesaid unto 
the trustees . . . upon trust to allow the same (hereinafter referred to as ‘the 
said heirlooms’) to be used and enjoyed as far as the law will permit by the 
person or persons who under the limitations hereinbefore contained shall for 
the time being be in the actual possession or in the receipt of the rent and 
profits of the said hereditaments. .. .” . 
bequeathed all his money, securities for money, goods, 
ot thereinbefore otherwise disposed of to his trustees 


‘‘all the pictures prints statue 


The testator by the same will 
chattels, and personal estate n 
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sion i 1 way and upon trust to stand 
trust for sale and conversion in the usua 
se of the residue of the said moneys to lay out the same from time to time 
in th hase of land. 
os ee died on Aug. 25, 1889. . . . As I have said, the apparently simple 


question is whether such of the originals of the Paston letters that were ee 
in the estate of the testator pass as heirlooms, or do they fall into residue. In 
order to determine that matter it is of vital importance to appreciate the facts in 
relation to the letters in question. The testator owned 155 of the original manu- 
script letters in question, but he did not own them in the form of letters included 
in particular folios or kept in a safe, inasmuch as in the latter part of the eighteenth 
century it is shown that the originals of the present letters belonged to one Sir John 
Fenn by whom they were edited and published, and Sir John Fenn caused manu- 
script letters which at his death belonged to the testator to be mounted, or, rather, 
inlaid, in sheets of paper, and then had such sheets of paper bound into three 
volumes, in which condition they remained at the time of the testator’s death, and 
still remain. The three volumes are present in court, and I have examined them 
with very great interest. The first one, which is now before me, is in the form of 
an oblong book half bound in old calf, and on the inside of the binding I find the 
signature of John Fenn and the date 1777, and what certainly is undoubtedly the 
book plate of Sir John Fenn. The book is described on the binding as ‘‘Ms letters 
Henry VI, Volume I,”’ and then there is the description of the dates 1440 to 1460. 
Inside that, which, as I say, from the exterior looks like a book, I find this 
inscription : 
“Original Ms letters written during the reigns of Henry VI, Edward IV and 
Richard II in three volumes. Volume I: This volume contains all the original 
Ms letters, being 53 in number, written during the reign of Henry VI from 
1440 to 1460 which are printed in the first quarto volume published in 1787 
from page 1 to page 214 and which are there illustrated with notes historical 
and explanatory.”’ 


I pause there to say that that is a reference to the first volume of Sir John Fenn’s 
edition of the present letters. Then the inscription goes on: 


‘All the original letters in this collection which are here placed in chronological 
order were written by various persons of rank or consequence,” 


and so on. He signs it ‘“‘John Fenn.’’ Then‘in the volume of the book, if it is a 
book, I find a number of sheets of paper in which sheet by sheet there is inlaid, 
and so skilfully that it seems to be almost as if the letter was part of the sheet in 
which it is inlaid, fifty-three original manuscript letters, part of the series known 
as the Paston letters. Accordingly, there are a number of sheets, in fact some 
fifty-four or fifty-five sheets, because one or two of them are blank, the end papers 
and so forth, and on each side of the sheet you can read a portion or the whole of 
a Paston letter, because being inlaid in the sheets the letter is visible or readable 
on both sides of the paper in which it is inlaid. There are, as I have already said, 
three volumes. 

A summons was taken out to determine whether the volumes of Paston letters 
were ‘‘books’’ passing under the bequest of heirlooms, or whether they formed part 
of the residuary personal estate. 


Rawlence for the plaintiff, the tenant for life. 

David Farrer for tenants in tail male in remainder who had attained twenty- 
one years. ; 

J. V. Nesbit for the trustees. 


MAUGHAM, J. (after stating the facts continued :) I need not say anything 
about the very great interest and the substantial value of those three volumes 
owned by the late Mr. Tomline when he made his will, but I think it is obvious 
that if he had been asked the question whether he desired these three remarkable 
volumes to be sold as part of his residuary estate and the proceeds invested in land, 


D 


H 


Ch.D.] Re TOMLINE’S WILL TRUSTS (Mavenam, J.) 715 


or whether he would prefer that they should pass as chattels under the clause to 
which I have referred, nobody can entertain a doubt that his answer would have 
been in favour of the latter alternative. 

Now, apart from that—it may be a consideration to which not very much weight 
ought to be attached—what is the meaning of the phrase ‘‘articles of vertu, books, 
furniture and plate in my mansion houses at Orwell Park and Riby Grove,’’ and 
do the three volumes in question, according to the original meaning of the Knglish 
language ‘‘articles of vertu,’’ fall within the description of ‘‘books’’? On that, by 
the industry of counsel, I have been referred to probably all the material cases 
which have been decided in the last hundred years. 

First, I want to express my opinion with regard to the phrase ‘‘articles of vertu,’’ 
a phrase which I have always thought a little unhappy because ordinary English- 
men use the phrase as a sort of book phrase, and it is often used without a very 
exact knowledge of what it includes. However, I have the advantage of a decision 
of Lawrence, J., in Re Baroness Zouche, Dugdale v. Baroness Zouche (1), where 
there was a gift by Lady Zouche under her will of all the furniture, pictures, plate, 
articles of vertu and curiosities at Ourham House at the time of her decease. The 
question which arose for decision was in reference to some books of great value 
including a copy of the Mazarin Bible, worth several thousands of pounds, and 
some other books of very great value. It is to be noted that in the description of 
articles bequeathed, books were not included. The learned judge scouted the 
opinion that books of this kind could be included as furniture. He then had to 
decide whether such books could be included as articles of vertu and curiosities. 
I observe that the Iwrrriat Dictionary and the Oxrorp Enaiisn Dictionary were 
cited. The Impertat Dictionary stated that the words ‘‘an article of vertu’’ meant 
an object of art, antiquity or curiosity, whereas in the Oxrorp Enauisu Dicrionary 
the phrase was defined as including a curio, antique or other product of the fine 
arts. The learned judge preferred to accept the latter definition, and stated that 
in his opinion an article in order to be an article of vertu must have some artistic 
merit. There must be, as I think, many objects of antiquity or curiosity which 
are not, ordinarily speaking, articles of vertu. I have suggested two, a prehistoric 
article and an Egyptian mummy. I do not think anybody in ordinary parlance 
would describe either of those things as articles of vertu. For my part I, like 
Lawrence, J., think that an article of vertu must be in some sense a product of 
the fine arts, and the phrase connotes, if not artistic merit, a certain effort of the 
person who originally produced it in the direction of what he conceived to be the 
fine arts. 

Now I come to the question whether the three volumes in question are not 
included in the word ‘‘books.’’ It is plain that a book is not necessarily a printed 
book. Until the invention of printing towards the close of the fifteenth century, 
there were no printed books, and there still exist, even at the present time in 
England, a vast number of books which are not printed books. In addition, how- 
ever, according to the ordinary meaning of the English word ‘‘book,”’ there are 
many books which are not necessarily the sort of book which you find in a library 
at all and which yet are books. I might mention as an example the book which I 
have before me, a judge’s notebook. I do not know how you could describe that 
otherwise than as a book. I would add that it has been held in one of the cases 
which has been cited to me, namely, Re Plowden, Plowden v. Plowden (2), that a 
volume containing manuscript music by Beethoven and Mozart, the sheets of music 
being bound together with an outer cover with considerable care by a bookbinder, 
passed under the description of the word ‘‘books.’’ That is a decision of SWINFEN 
Eapy, J. In a much older case, Willis v. Curtois (3), Lorp LANGDALE decided that 
the manuscript notes of a physician relating to his attendance on King George III 
and the Queen, and a manuscript journal containing private memoranda and 
observations on the state of health and the malady of his late Majesty, passed 
under the word ‘‘books’’ or, rather, under the description of “‘all and every the 
books in and about my house in Tenterden Street.”’ 
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Finally, I mention Re Barratt, Barratt v. Coates (4), where a manuscript book 


described as the log-book of H.M.S. Victory, apparently the original log-book of — 


the Victory, 
consisting of separate sheets of paper afterwards bound up, but a book in which 


entries were made from time to time by the proper officer, was held to pass under 
a bequest of books. On the other hand, I must not forget that a collection of 
postage stamps bound up in an album has been held not to pass under the descrip- 


containing the original entries and being a book in manuscript not — 


Bi 


tion of books, pictures, prints and other household effects. That was the decision ~ 


of the Court of Appeal in Re Masson, Norton v. Masson (5). I should add perhaps 
that the ratio decidendi of that case was that the album in which the stamps were 
contained was a mere accessory to the stamps, being no more than a receptacle in 
which the stamps were kept. Warrineron, L.J., attributed some weight to the 
fact that stamps are not, at any rate when they are stamps of any value, usually, 
and were not in that case, pasted or permanently fastened into a book, but are 
attached in such a way that they are readily removable. 

In the present case, I have come to the conclusion that these three volumes are 
books. The elements that make me come to that conclusion are these : the volumes 
are in book form; to the outward eye they look like books, and in the ordinary 
course they can be and are handled like books. Next, I observe that they can be 
used like books in the sense that as you turn over the sheets you can, if you are 
able to decipher the handwriting, read the various letters as a collection of letters 
bound up in the book. Next, I observe that they are not detachable letters in the 
ordinary sense, but have been so inserted in the sheets of the volumes that they 
are in substance permanent parts of the volume, unless indeed they should be cut 
or removed by some forcible effort. On these grounds I think I am justified in 
holding that the volumes in question do pass under the various articles which are 
described as books under the gift of various chattels to be held as heirlooms, and 
I do so with the greater satisfaction for the reason, as I have already said, that I 
have no doubt at all as to what the intention of the testator was in relation to 
this matter. 


Declaration accordingly. 
Solicitors: Farren & Co. 


[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 
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R. v. CUMBERLAND JUSTICES. Ex parte HEPWORTH 


“ace or AppeaL (Lord Hanworth, M.R., Lawrence and Slesser, L.JJ.), July 
30, 1931] 


[Reported 146 L.T. 5; 95 J.P. 206; 47 T.L.R. 610; 30 L.G.R. 1; 
29 Cox, C.C. 374] 


Road Traffic—Driving licence—Application—Declaration that applicant suffering 
from specified discase—Refusal of licence—Right of applicant to appeal as 
person aggrieved—Road Traffic Act, 1930 (20 & 21 Geo. 5, c. 48), s. 5 (2), (5). 
By s. 5 (1) of the Road Traffic Act, 1930, on an application for a driving 

licence the applicant had to make a declaration in the prescribed form whether 
or not he was suffering from any disease or physical disability specified in the 
form. By s. 5 (2), if from the declaration it appeared that the applicant was 
suffering from any such disease or disability, ‘‘the licensing authority shall 
refuse to grant the licence’’; and by s. 5 (5) a person aggrieved by the refusal 
of a licensing authority to grant a licence could appeal to a court of summary 
jurisdiction. Under the power to make regulations under s. 30 (1), one of the 
questions on the prescribed form was whether the applicant was able to read 
at a distance of twenty-five yards in good daylight (with glasses if worn) a 
motor-car number plate containing six letters and figures. The appellant, in 
applying for a driving licence, answered the question as to his ability to see in 
the negative. On the refusal of the licensing authority to grant him a licence, 
he appealed under s. 5 (5) as an aggrieved person. 

Held: the duty of the licensing authority under s. 5 (2) to refuse the grant 
of a licence was unqualified, and, therefore, the appellant having answered the 
question in the negative and there being nothing to bring him within the proviso 
to s. 5 (2), he was not a ‘‘person aggrieved’’ within the meaning of s. 5 (5). 


Notes. The Road Traffic Act, 1930, s. 5 (2), has been amended by the Road 
Traffic Act, 1956, s. 51 and Sched. 8, para. 10, by the insertion after the word 
‘appears,’ where it first occurs, of the words ‘‘or if on inquiry into other infor- 
mation the licensing authority are satisfied.”’ 

As to appeals by a person aggrieved against refusal of a driving licence, see 31 
Hatssury’s Laws (2nd Edn.) 782, para. 1222; and for cases on the subject, see 
42 Diaest 868-869, 187-188. For the Road Traffic Act, 1930, s. 5, see 24 Hats- 
pury’s Statutes (2nd Edn.) 577. 


Appeal from the justices of the county of Cumberland. 

The appellant, Edwin James Hepworth, appealed to a court of summary juris- 
diction as an aggrieved person under s. 5 (9) of the Road Traffic Act, 1930. The 
magistrates held that they had no jurisdiction to hear the appeal and the Divisional 
Court refused the appellant’s application for a rule nisi for a writ of mandamus. 
The Court of Appeal granted a rule. 

The facts are set out in the judgment of Lorp Hanwortn, M.R. The justices 
did not appear to show cause but filed an affidavit. 


Charles Doughty, K.C., and Lawrence Vine for the appellant. 


LORD HANWORTH, M.R.—This rule must be discharged. It may be a matter 
of regret to the court, as I dare say it was to the justices, that the licence applied 
for in the present case had to be refused; but we have to see whether there is any 
right or any duty on the part of this court to issue a mandamus to the justices to 
hear and determine the matter that was brought before them. ; 

The appellant, of Camp Hill, Maryport, applied for a licence to drive a motor 
car. He had to fill up a form. Part C of that form required a declaration from 
him as to physical fitness of the applicant. One of the questions that he was asked 


was this: 
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ce of twenty-five yards in good daylight (with 


+8) : le t ad at a distan 
aa keihin ie ber plate containing six letters and figures? 


glasses if worn) a motor-car num 
See note 4 overleaf.”’ 
He replied, conscientiously, as one would expect, and truthfully, UNG: but he 
felt justified (as I think he was) in adding : ‘‘But see accompanying letter. The 
letter he wrote was this: 
“T have been driving for eight years without any accident. I can see persons 
or animals on the road two or three hundred yards off and cars at a much 
greater distance. I cannot conscientiously say that I can read the figures and 
letters on a number plate at a distance of twenty-five yards, as they seem 
blurred to me. I have driven over many parts of Scotland—Perth, Inverness 
down to Oban, through the Trossachs; Edinburgh (three times); all the well- 
known roads in the Lake District very frequently; through Lancashire towns 
to Oxford, along the Great North Road to Enfield (N. London), &e.”’ 


That letter, which obviously is frank and truthful, bears on its face statements 
which clearly indicate that the appellant was a competent driver, and not only a 
competent driver but a driver of experience, and I think that, coupled with the 
fact that, in spite of that, he answered this question as to seeing letters at a distance 
of twenty-five yards, it shows that his experience had taught him what it was 
material for a driver to be able to do, and that he was a person who was able to 
take care, not only of his own car, but of all other traffic he should meet on the 
road. One cannot, therefore, avoid somewhat regretting that this question should 
be put in the form in which it is put, because it would seem that a driver of great 
experience, of great care and consideration for others, seems to be unable to answer 
a test which may, for the purpose of driving, be framed ill for the purpose of 
securing competence and fitness to drive. But there it is. The appellant may be 
complimented on the accuracy with which he has replied to the question; but still, 
there stands the question, and he, as an honest man, has been compelled to say 
““No”’ to it. 

These questions are questions which are prescribed by the Minister pursuant to 
the powers which are given to him in s. 30 of the Road Traffic Act, 1930, under 
which he has power to make regulations, ‘‘and for prescribing anything which may 
be prescribed under this Part of this Act.’’ No question is taken or arises challeng- 
ing the prescriptions that have been made under that power to prescribe. On 
those answers on the application, the matter came before the licensing authority. 
By s. 4 (1) of the Act of 1930 it is declared that a person is not to drive a motor 
vehicle ‘‘unless he is the holder of a licence’; and by sub-s. (2), 


“Subject to the provisions of this Part of this Act as to the physical fitness of 
applicants for licences, the licensing authority, except in the case of an appli- 
cant who is disqualified as hereinafter mentioned, shall on payment of a fee of 


five shillings grant a licence to any person who applies for it in the prescribed 
manner... .”’ 


So that, to hold a licence, he had to ask for it on the prescribed form, and he would 
be entitled as of course to receive his licence, unless he is within the exception 
introduced by the words ‘‘except in the case of an applicant who is disqualified as 


hereinafter mentioned.’’ By s. 5 that exception is stated in fuller terms. Sec- 
tion 5 (1) says: 


“On an application for the grant of a licence the applicant shall make a declara- 
tion in the prescribed form as to whether or not he is suffering from any such 
disease or physical disability as may be specified in the form. .. .”’ 


The appellant has made a declaration that he is sufferin 
specified in the form, namely, this failure to read the ] 
Section 5 (2) provides: 


“If from the declaration it appe 


g from a physical disability 
etters at twenty-five yards. 


ars that the applicant is suffering from any 
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such disease or disability as aforesaid, the licensing authority shall refuse to 
grant the licence. .. .”’ 


It is not contested, therefore, that, in the plain words of the statute, this declaration 
of physical disability appearing in the application, it was the duty of the licensing 
authority to refuse to grant the licence. That duty is imposed on them by the 
word ‘‘shall.’’ 

But it is said on behalf of the appellant that there is a proviso to s. 5 (2). So 
there is, and the proviso provides for certain cases where a licence could be granted. 
For Instance, under para. (a), there could be a licence limited to driving an invalid 
carriage, if the licensing authority are satisfied that he is fit to drive such a carriage, 
and he may be subjected to a test in certain cases as to his fitness or ability. But 
though the proviso embraces within it a number of cases in which the duty of 
absolutely refusing to grant the licence is not imposed on the licensing authority, 
there are excepted from the proviso certain cases by the words ‘except in the case 
of such diseases and disabilities as may be prescribed.’’ It is impossible to say 
that, having regard to the terms of the form, this disability is not one that is 
prescribed and which has to be answered, and, if so, it is expressly included within 
the words excepting from the proviso certain cases. That being so, the duty of the 
licensing authority stands unqualified, and they are required to refuse to grant the 
licence. There is nothing that brings the appellant within the proviso, but it is 
said that he must be a person aggrieved by the refusal of the licensing authority. 
If there was any possibility of re-considering the matter, such as there would be 
under para. (a) to the proviso, or the certain cases in para. (b), or the like, it 
might well be that he is within the term a person aggrieved by the refusal of the 
licensing authority. But where the refusal of the licensing authority is plainly 
required under the terms of the section, and the case is not one within the proviso, 
it is not possible to hold that the appellant is a person aggrieved by the refusal, 
for he is a person in respect of whose application the licensing authority have merely 
fulfilled the duty necessarily imposed on them without question in consequence 
of the negative which he had to give to this prescribed question. If the matter 
were remitted once more to the justices, their plain duty would be to say that they 
had, under the proviso, no power given to them to deal with this particular case, 
with the result that the licensing authority’s refusal stands good. Counsel for the 
appellant does not even suggest that, as matters stood before the licensing authority, 
they were not compelled to refuse to grant the licence. If the matter could be 
brought before the justices they would have to affirm what has been done by the 
licensing authority. 

Therefore, it appears, as the justices say, that the appellant is not aggrieved, 
and it is not a case in which one can make the rule absolute for a mandamus. 

I do desire to say this, however, that, although I think the answer on this 
application is plain and clear, it may well be a matter for those who are charged 
with the framing or prescribing of these questions to consider whether or not this 
question is framed so as to embrace the cases where defective eyesight ought to be 
a ground of refusal, and whether it does not, as it stands, leave the possibility of 
a number of experienced motor drivers being excluded when they would be able, 
if the question was somewhat differently framed, to satisfy all proper requirements 
as to their capacity effectively and safely to drive a motor car. 


LAWRENCE, L.J.—I agree, and have nothing to add. 


SLESSER, L.J.—I agree. 


Solicitors: Amery-Parkes & Co. 
[Reported by Grorrrey P. Lanawortuy, Esq., Barrister-at-Law.] 
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PARKFIELD TRUST, LTD. v. DENT 


[Kina’s Benca Drviston (Swift, J.), July 2, 1931] 
[Reported [1931] 2 K.B. 579; 101 L.J.K.B. 6; 146 L.T. 90] 
Moneylender—Rate of interest—Statutory rate exceeded—Onus on moneylender 
to prove transaction not harsh and unconscionable—Need to prove note or 

memorandum of contract—Moneylenders Act, 1927 (17 & 18 Geo. 5, ¢. 21), 

s. 6, s. 10 (1). 

Stamp Duty—Moneylender’s contract—Note or memorandum— 

(54 & 55 Vict., c. 39), 8. 1, Sched. I. 

In an action by a moneylender for judgment against a borrower for more 
than a sum equivalent to the money lent and 48 per cent. per annum interest, 
the onus of satisfying the court under s. 10 (1) of the Moneylenders Act, 1927, 
that the rate of interest charged is not excessive and that the transaction is 
not harsh and unconscionable is on the moneylender, although the borrower 
does not appear to the writ or further defend the proceedings, and the money- 
lender must, therefore, prove a transaction which comes within s. 6 of the Act 
and, consequently, must prove a note or memorandum of the contract made in 
accordance with that section. 

Such a note or memorandum is a memorandum of a contract within the 
meaning of s. 1 and Sched. I of the Stamp Act, 1891, and, therefore, must be 
stamped with a 6d. stamp. 

Notes. Considered: Collings v. Charles Broadbury, Ltd., [1936] 3 All E.R. 369. 
As to the form of moneylenders’ contracts, see 23 Hausspury’s Laws (2nd Edn.) 
190-191, para. 280. As to the presumption of excessive interest, see 23 Hatssury’s 
Laws (2nd Edn.) 202-203, para. 806; and for cases on the subject, see 35 Digest 
213, 381-389. For the Stamp Act, 1891, s. 1 and Sched. I, see 21 Hatspury’s 
Statutes (2nd Edn.) 613, 656. For the Moneylenders Act, 1927, s. 6 and s. 10, see 
16 Hauspury’s Sratutes (2nd Edn.) 386, 392. 
Cases referred to: 
(1) Mills Conduit Investments, Ltd. v. Leslie (and Denholm), ante, p. 442; 
[1932] 1 K.B. 233; 100 L.J.K.B. 685; 145 L.T. 585; 47 T.L.R. 514, C.A.; 
Digest Supp. 
(2) Carringtons, Ltd. v. Smith, [1906] 1 K.B. 79; 75 L.J.K.B. 49; 93 L.T. 779; 
54 W.R, 424; 22 T.L.R. 109; 50 Sol. Jo. 171; 35 Digest 215, 409. 
(3) Reading Trust, Ltd. v. Spero, Spero v. Reading Trust, Ltd., [1930] 1 K.B. 
492; 99 L.J.K.B. 186; 142 L.T. 361; 74 Sol. Jo. 12; 49 T.L.R. 117, C.A., 
Digest Supp. 
Action tried as a short cause. 
oe one note dated Nov. 6, 1930, the defendant agreed to pay the 
= - ve 8 cham licensed moneylenders, interest on £250, money lent, at the 
instalments a £50 on “The ih repay ee at interest by monthly 
£414 10s ‘Bd “ie Pity led aintiffs brought an action for the recovery of 
at te On ee a th tite pe of principal and interest under the promissory 
A EA ie mi , i : aise judgment under Order 14 for £282 17s. 4d., 
sna hae Poa: aan at 48 per cent., and the defendant was allowed to 
Tietaseen ake uel e ance. The case was set down in the short cause list. 
> before Swirr, J., and was not defended. The attention of th 
court was drawn to the fact that the note or hes 
or memorandum of the contract required 


by s. 6 of the M ] ‘ : 
cs isa oneylenders Act, 1927, was not stamped as required by the Stamp 
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a note or memorandum in writing of the contract be made and signed personally 
by the borrower, and unless a copy thereof be delivered or sent to the borrower 
within seven days of the making of the contract: .. . 

(2) The note or memorandum aforesaid shall contain all the terms of the 
contract, and in particular shall show the date on which the loan is made, the 
amount of the principal of the loan, and, either the interest charged on the 
loan expressed in terms of a rate per cent. per annum, or the rate per cent. 
per annum represented by the interest charged as calculated in accordance 
with the provisions of Sched. I to this Act.’’ 

“10 (1) Where, in any proceedings in respect of any money lent by a money- 
lender after the commencement of this Act or in respect of any agreement or 
security made or taken after the commencement of this Act in respect of money 
lent either before or after the commencement of this Act, it is found that the 
interest charged exceeds the rate of 48 per cent. per annum .. . the court shall, 
unless the contrary be proved, presume for the purposes of s. 1 of the Money- 
lenders Act, 1900, that the interest charged is excessive and that the transaction 
is harsh and unconscionable. . . .”’ 


The Stamp Act, 1891, provides: 


“1... the stamp duties to be charged . . . upon the several instruments 
specified in Sched. 3 to this Act shall be the several duties in the said schedule 
specified . . .”’ 

“Sched. I. . . Agreement or any memorandum of an agreement, made in 
England or Ireland under hand only . . . and not otherwise specifically charged 
with any duty, whether the same be only evidence of a contract, or obligatory 
upon the parties from its being a written instrument .. .. .. 6d.” 


Rk. F. Levy for the plaintiffs. 
The defendant did not defend the action. 


SWIFT, J.—Since the coming into operation of the Moneylenders Act, 1927, a 
moneylender who desires the court to give judgment against a borrower for more 
than a sum equivalent to the money lent and 48 per cent. per annum interest must 
satisfy the court that, in all the circumstances of the case, the rate of interest is 
not excessive and that the transaction is not harsh and unconscionable. Although 
the borrower does not appear to the writ, or does not further defend the proceedings, 
the onus is still on the plaintiff moneylender, and he cannot have the judgment of 
the court, even in default of appearance, unless and until he satisfies the court that 
the interest charged is not excessive, and that the transaction is not harsh and 
unconscionable: see s. 10 of the Moneylenders Act, 1927, and Mills Conduit Invest- 
ments, Ltd. v. Leslie (and Denholm) (1). The onus being on the plaintiff money- 
lender to show that the transaction in respect of which he sues is not harsh and 
unconscionable, he is bound to prove what, in his particular case, ‘the transaction”’ 
was. He must, therefore, prove a transaction which comes within s. 6 of the 
Moneylenders Act, 1927, and, consequently, he must prove a note or memorandum 
of the contract made in accordance with the provisions of that section. 

Such a note or memorandum is, I think, clearly a memorandum of a contract 
within the meaning of s. 1 of, and Sched. I to, the Stamp Act, 1891, and, therefore, 
must be stamped with a 6d. stamp. [If it is not so stamped it cannot be produced 
in evidence unless the appropriate penalties are paid. The plaintiff cannot prove 
an enforceable transaction—he cannot have a judgment until he produces a 
memorandum complying with the requirements of s. 6 of the Act of 1927, and he 
cannot produce such a memorandum unless it is duly stamped. [An undertaking 
was given to pay the stamp duty and any penalty. | ary 

In determining whether interest is excessive or @ transaction 1s harsh and un- 
conscionable, the court may consider, among all the circumstances, in addition to 
those mentioned by CHANNELL, J., in Carringtons, Ltd. v. Smith (2) and ScRUTTON, 
L.J., in Reading Trust, Ltd. v. Spero (8), the fact that the borrower himself has 
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iceested that the interest is excessive or the transaction is harsh and un- 


never Sl : 
cohuisiarabtes and that he has not appeared and does not defend the action or ask 
for any relief: see the observations of Greer, L.J., in Mills Conduit Investments, — 


Ltd. v. Leslie and Denholm (1). 
In this case the interest (160 per cent. per annum) is very high, but I am satisfied 


that, having regard to all the circumstances, it is not excessive, and, sik ere it be 
I am satisfied that the transaction was not harsh and unconscionable, and I, B 


therefore, give judgment for the plaintiffs. 
Judgment for the plaintiffs. 


Solicitor: Solomon Arbeid. 
[Reported by R, A. Yue, Esq., Barrister-at-Law. | 
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DAMPSKIBSSELSKABET BOTNIA A/S v. C. P. BELL & CO. 
[Kine’s Bencu Diviston (Bateson, J., sitting as additional judge of the Division), 
November 27, 1931} 
[Reported [1932] 2 K.B. 569; 101 L.J.K.B. 574; 147 L.T. 499; 
48 T.L.R. 98; 76 Sol. Jo. 10; 18 Asp.M.L.C. 307] E 


Shipping—Charterparty—Weather working day—Ice preventing loading. 
A charterparty provided that a cargo of timber should be loaded at the rate 
of 125 fathoms per weather working day. Under the charterparty, the ship 
proceeded to the port of Mollersvik, Finland, to load timber for carriage to 
Cardiff. Ice formed at Mollersvik shortly after the ship’s arrival, in conse- F 
quence whereof the timber could not be loaded at the agreed rate. Before the 
loading was complete the ship was obliged to leave port to avoid being icebound. 
Held: the days on which work at the port of loading could not be carried on 
by reason of the presence of ice were not weather working days. 


Notes. As to weather working days, see 30 Hauspury’s Laws (2nd Edn.) 
341-344, para. 523; and for cases on the subject, see 41 Diarst 573-575, 3965-3984. G 


Case referred to: 
(1) Bennetts & Co. v. Brown, [1908] 1 K.B. 490; 77 L.J.K.B. 515; 98 L.T. 281 


24 T.L.R. 199; 52 Sol. Jo. 160; 11 Asp.M.L.C. 10; 18 Com. Cas. 110; 41 
Digest 573, 3976. 


Action. H 


By a charterparty dated Oct. 27, 1930, in the ‘“Wood Charter (Scandinavia and 
Finland) to the United Kingdom, 1924” (the ‘‘Scanfin”’) form, it was provided that 
the plaintiffs’ ship Sydhavet should go to one place in Middle Finland as ordered 
by the charterers and load a cargo of pit props, and being so loaded should proceed 
to Cardiff and there deliver the cargo on payment of the freight. The defendants - 
were the owners of the pit props and holders of the bill of lading, which incor- I 


porated all the material terms of the charterparty. Clause 5 of the charterparty 
provided as follows : 


= 
‘At loading port the cargo shall be brought alongside the vessel at charterers’ 
risk and expense. The cargo shall be loaded at the rate of 125 fathoms per 
weather working day on an average during the ordinary working hours of the 


port, but according to the custom of the port. § 
{ g ) - Sunday 8 
holidays excepted (unless used).”’ ; ae 








A 
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Clause 7 (d) provided : 


“Tf after arrival the master for fear of vessel being frozen in deems it advisable 
to sail he shall be at liberty to leave without cargo, in which case the charter 
shall be cancelled . . . by telegram accordingly, or to leave with part cargo 
and to fill up for vessel's benefit at any port or ports whether such ports are in 
the course of the chartered voyage or not... .”’ 


The charterparty further provided, by cl. 18, that the master or owners should 
have an absolute lien on the cargo for dead freight. The facts appear in the judg- 
ment of Bargson, J. 


G. St. C. Pilcher for the plaintiffs. 
Willink for the defendants. 


BATESON, J.—This is an action by shipowners against cargo-owners to recover 
dead freight on the steamship Sydhavet, which was chartered to carry pit props 
from a port in Middle Finland to Cardiff. On Nov. 8, 1930, the ship arrived at 
Mollersvik, which is a port in Middle Finland. At Mollersvik the cargo has to be 
brought down a river to an estuary, and the ship lies at an anchorage one or two, 
or possibly three, miles out in the bay, and the method of loading is by towing 
rafts of timber from the mouth of the river out to the ship. Any part of the raft 
that is not completely loaded in the day is towed back again, because it is not safe 
to leave it alongside the ship. 

The ship arrived at this port in the afternoon, and the following day was a 
Sunday. From Nov. 10 to Nov. 16 there was only one day on which the ship 
could be loaded, namely, Nov. 11, and she then loaded 136 fathoms. There was 
some little question as to whether she ought to have loaded a little more on the 
Saturday, but the tug towing the raft out got ashore owing to a snowstorm. It 
does not look as if it was a very good day for loading, and nothing was loaded on 
that particular day. It was very unfortunate from the point of view of the ship, 
because, if it had been fine weather, she would have been loaded and would have 
got away. On Sunday, Nov. 16, which was not a working day, ice began to appear. 
A little cargo was loaded on Nov. 17 and 18, but the ice set in substantially, and, 
with the exception of some small parcels which were farther outside than the mouth 
of the river in places where some small quantities were kept stored, no more loading 
was done before Nov. 21. The reason for this was ice which prevented any more 
cargo being brought to the ship from the storage place, and the port was practically 
shut on Noy. 18 for the winter. It was obvious that no more cargo could be given 
than what the shippers had managed to get from the other small place where there 
was a small store, and it was no good the ship waiting any longer. The master, 
and his owners, wanted to get a full cargo, and, if he did not get a full cargo, he 
wanted dead freight, and, in order to protect himself, the master would not go 
without getting a letter from the shippers to say that it was not possible to ship 
any more cargo. Thereupon the shippers gave him a letter in the following terms : 





‘“As we now, on account of weather hindrances (ice), consider ourselves unable 
to supply any more props in Mollersvik, we are ready to clear your vessel, in 
accordance with the charterparty, with the approximate 400 fathoms loaded. 
On account of the reason mentioned above we are now also unable to deliver 
any props from any other place stipulated in the charterparty. 


Of course, if the master had stayed very much longer he would have been frozen 
in himself. He had to go, and there was no chance of his getting any more cargo. 
In fact, 394 fathoms were loaded, leaving 356 fathoms short. The vessel proceeded 
to Cardiff on Nov. 22 and arrived there on Nov. 27. The claim was made for dead 
freight, and a deposit was made under the Merchant Shipping Act, 1894, on Dec. 2. 

The charterparty was made on Oct. 27, a fortnight before the vessel arrived at 
the port of loading, and was in the “‘Scanfin’’ form. It was agreed between Messrs. 
Galbraith, Pembroke & Co., agents for the owners, and Messrs. Pitwood, the 
charterers, that the vessel should proceed to one place in Middle Finland and load 
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a full and complete cargo of short pit props and being so loaded should proceed to 
Cardiff. [His Lordship read cl. 5 and cl. 7 (d) of the charterparty, and continued 4 
The question which I am asked to decide really comes to this: What is the 


A 


ry 
’ 


meaning of ‘‘weather working day”’ in cl. 5? Counsel for the plaintiffs points out — 


that cl. 7 (d), the sub-clause in the ice clause, does not apply to this shipper, and 
that it is only put in for the protection of the owners. Counsel for the defendants, on 
the other hand, says that the corresponding protection for the shipper is under cl. 5, 
which regulates his duty to put cargo on board the ship on weather working days 


B 


only. That is really the dispute between the parties. Counsel for the plaintiffs 


says that cl. 5 merely relates to the rate for loading, and that it does not 
negative or cut down the obligation to load a full and complete cargo; that 
the shipper is bound to ship at the fixed rate per weather working day, and 
he says that ice is not weather; that it may be the result of weather, but that 
it is not weather; and that, on a perfectly fine, bright, cold day, ice would not 
prevent the vessel being loaded. He further says that, if they had wanted to except 
ice from the loading, they could have said so in that clause, or they could have 
made it clear elsewhere in the charterparty, and they have not chosen to do so. 
He goes on further to say that there is no reported case where it has ever been held 
that, when loading is prevented by ice, it is not a weather working day. 

Of course, the answer to that is the one so often made where no cases can be 
found in the books, that nobody ever thought of saying so before. But the question 
has arisen now, and I have to determine it, and the way I approach it is this. Isa 
day on which ice prevents loading a weather working day within the meaning of 
this charterparty? It was a charterparty for a vessel to go to an ice port at a very 
late period in the season. One of the worst things of an ice port is, I suppose, that 
ice prevents the loading; and I, myself, think that where, in such a charter as this, 
for such a place as this, the parties have agreed that the loading is only to take 
place on weather working days, if the conditions are such that the cargo cannot 
be got out of the ice in order to be taken to the ship, that day will cease to be a 
weather working day. I think that the formation of ice by cold which prevents the 
loading is weather, and that the meaning of the phrase ‘‘weather working day”’ 
between business men dealing with this kind of charterparty must relate to preven- 
tion from loading by ice. 

Passages in the correspondence have been referred to where the parties them- 
selves talked about it being the weather that prevented the loading, and such 
expressions are used as ‘‘If the weather turns mild we might get on with the 
loading.’’ The actual wording of the notice which the master got the shippers to 
give him says ‘‘weather hindrances,’’ and I think, in ordinary English, the meaning 
of the words in this charterparty are that ice, such as prevented the loading in this 
case, was weather preventing the loading, and that the excuse for not loading more 
is that there were no more weather working days on which that could be done. 
Counsel for the defendants pointed out that, if ice is not weather, the waves which 
are produced by the wind and which prevent lighters or rafts from getting alongside 
vessels could not be said to be weather. I think that is somewhat analogous. I 
think the phrase means loading weather, and if you have ice which prevents you 
from loading you have not got loading weather. In other words, you have not got 
a ‘‘weather working day.” 

Counsel for the plaintiffs says there is only one case, namely, Bennetts v. Brown 
(1), where the words ‘‘weather working day’’ have ever been interpreted. In that 
case, WaLTon, J., said ({1908] 1 K.B. at p. 496) : 


“I think it has a natural meaning, viz., a day on which the work of discharge— 
it might be of loading, but in the present case it is of dischar 


e—is not “ 
vented by bad weather.”’ 8 pe 


Counsel says that this was not bad weather, that ice is very often beautiful weather; 
but I think that in this charterparty it is bad weather when ice prevents loading. 
Scruton, L.J., in his book on CHARTERPARTIES (13th Edn.), p. 365, says that 


C 
D: 


E. 


HH: 


| 
i 
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A “ ‘weather working days’ means days on which the weather allows working.’’ 


D 


Those two definitions are almost identical in meaning 


g, and I am satisfied that, in 


this case, the proper interpretation of these words is that which I have put on them. 


There will, therefore, be judgment for the defendants. 
Solicitors: William A. Crump & Son, for Gilbert Robertson & Co., Cardiff; 


Botterell & Roche, for Botterell, Roche & Temperley, Newcastle. 


[Reported by V. R. Aronson, Esa., Barrister-at-Law. ] 


ANGLO-PERSIAN OIL CO., LTD. v. DALE 


[Court or Appeat (Lord Hanworth, M.R., Lawrence and Romer, L.JJ.), May 5, 


6, 8, June 8, 1931] 


[Reported [1932] 1 K.B. 124; 100 L.J.K.B. 504; 145 L.T. 529; 
47 T.L.R. 487; 75 Sol. Jo. 408; 16 Tax Cas. 253] 


KE Income Tar—Deduction in computing profits—Capital expenditure—Agency con- 


[1935 
den Heel Co. v. Keene, Rushden Heel Co. 


tract—Sum paid by principal for determination. 

By an agreement dated May 6, 1914, the taxpayer, a limited company, 
appointed S. Co., Ltd., to be its agents for a fixed term to manage the tax- 
payer’s business in Persia and elsewhere. The remuneration payable to 
S. Co., Ltd., under the agreement of 1914 proved to be much larger than the 
taxpayer had anticipated, amounting to £90,000 in 1919-20, and £130,000 in 
1920-1. In 1922 the taxpayer began negotiations to terminate the agency, 
being of the view that, apart from the question of the remuneration, it would 
be an advantage to the taxpayer to have greater freedom of action with regard 
to the conduct of its business and to have more effective control by its being 
in direct touch with employees and customers in the relevant countries. On 
Nov. 17, 1922, an agreement was executed between the taxpayer and 8. Co., 
Ltd., under which 8S. Co., Ltd., agreed to go into liquidation, and the taxpayer 
was to pay to S. Co., Ltd., £300,000. Other terms provided for the taxpayer 
to employ, for the rest of the period which the agency had to run under the 
agreement of 1914, servants of S. Co., Ltd., if they wished to be so employed, 
and a separate agreement provided that the taxpayer would purchase buildings, 
plant and machinery belonging to 8. Co., Ltd. The agreements were carried 
out and resulted in considerable saving to the taxpayer. The £800,000 was 
treated by the taxpayer as a revenue payment, and was charged to revenue in 
equal annual instalments of £60,000. On the question whether these sums 
were correctly charged to revenue for the purposes of income tax, 

Held: the £300,000 was properly chargeable to revenue and was not a capital 
expense because the taxpayer did not by cancelling the agency agreement 
enlarge the area of its operations, or improve its goodwill, or embark on a new 
enterprise, or in any other way benefit its fixed capital, since the agency agree- 
ment related entirely to the working of its business. 

British Insulated and Helsby Cables, Ltd. v. Atherton (1), [1926] A.C. 205, 
applied. 

Notes. Considered: Investment Trust Corpn., Ltd. v. Singapore Traction Co., 
] All E.R.Rep. 348; Collins v. Adamson € Co., [1937] 4 All E.R. 286; Rush- 
v. I.R. Comrs., [1946] 2 All E.R. 141; 
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Mann, Crossman and Paulin, Ltd. v. Compton, Mann, Crossman and Paulin, Ltd. 
v. I.R. Comrs., [1947] 1 All E.R. 742. Referred to: Hughes v. British Burmah 
Petroleum Co. (1932), 17 Tax Cas. 286; Golden Horse Shoe (New), Ltd. v. Thur- — 
good, [1933] All E.R.Rep. 402; Whelan v. Dover Harbour Board (1934), 151 L.T. 
288; Van den Berghs, Ltd. v. Clark, [1935] All E.R.Rep. 874; Henderson v. Meade- 
King Robinson & Co. (1938), 22 Tax Cas. 97; Scammell Nephew, Ltd. v. Rowles, 
[1939] 1 All E.R. 837; Doncaster Amalgamated Collieries, Ltd. v. Bean, [1946] B 
1 All E.R. 642; Alexander Howard ¢ Co. v. Bentley (1948), 30 Tax Cas. 334 ; 
Green v. Cravens Railway Carriage and Wagon Co., I.R. Comrs. v. Cravens Rail- 
way Carriage and Wagon Co. (1951), 32 Tax Cas. 359; Stow Bardolph Gravel Co. 
v. Poole, [1954] 2 All E.R. 661. 

As to what is capital expenditure, see 20 Haussury’s Laws (3rd Edn.) 161-164, 
paras. 280, 281; and for cases on the subject, see 28 Dicest 47-49, 242-252. C 


Cases referred to: 

(1) British Insulated and Helsby Cables Co., Ltd. v. Atherton, [1926] A.C. 205; 
95 L.J.K.B. 336; 184 L.T. 289; 42 T.L.R. 187; 10 Tax Cas. 155, H.L.; 
28 Digest 52, 264. 

(2) Mitchell v. B. W. Noble, Ltd., [1927] 1 K.B. 719; 96 L.J.K.B. 484; 187 D 
L.T. 33; 48 T.L.R. 245; 71 Sol. Jo. 175; sub nom. B. W. Noble, Lid. va 
Mitchell, Mitchell v. B. W. Noble, Ltd., 11 Tax Cas. 872, C.A.; Digest 
Supp. 

(3) Usher’s Wiltshire Brewery, Ltd. v. Bruce, [1915] A.C. 483; 84 L.J.K.B. 
417; 112 L.T. 651; 31 T.L.R. 104; 6 Tax Cas. 399, H.L.; 28 Digest 56, 287. 

(4) Southwell v. Savill Bros., Ltd., [1901] 2 K.B. 349; 70 L.J.K.B. 815; 85 L.T. E 
167; 65 J.P. 649; 49 W.R. 682; 17 T.L.R. 518; 45 Sol. Jo. 521; 4 Tax Cas. @ 
430, D.C.; 28 Digest 57, 288. 

(5) Moore & Co. v. Hare (1914), 6 Tax Cas. 572; sub nom. Moore & Co. v. Inland 
Revenue, 15 §.C. 91; 52 S.L.R. 59; 1914 2 8.L.T. 316; 28 Digest 48, 1. 

(6) Ounsworth v. Vickers, Ltd., [1915] 3 K.B. 267; 84 L.J.K.B. 2086; 113 L.T. 
865; 31 T.L.R. 530; 6 Tax Cas. 671; 28 Digest 48, 251. | 

(7) John Smith & Son v. Moore, [1921] 2 A.C. 18; 90 L.J.P.C. 149; 125 L.T. 4 
481; 37 T.L.R. 618; 65 Sol. Jo. 492; 12 Tax Cas. 266, H.L.; Digest Supp. 

(8) Countess Warwick Steamship Co., Ltd. v. Ogg, [1924] 2 K.B. 292; 98 
L.J.KB. 736; 131 L.T. 348; 8 Tax Cas. 652; 28 Digest 49, 252. 

(9) Rowntree & Co., Ltd. v. Curtis, [1925].1 K.B. 828; 98 .L.J.K.B. 570ssaem 
L.T. 41; 40 T.L.R. 363; 8 Tax Cas. 678, C.A.; 28 Digest 52, 264. 

(10) Mallett v. Staveley Coal and Iron Co., Ltd., [1928] 2 K.B. 405; 97 L.J.K.B. G 
475; 189 L.T. 241; 13 Tax Cas. 772, C.A.; Digest Supp. 

(11) Hancock v. General Reversionary and Investment Co., Ltd., [1919] 1 K.B. 
25; 88 L.J.K.B. 248; 119 L.T. 787; 35 T.L.R. 11; sub nom. Hancock v. 
General Reversionary and Investment Co., Ltd., General Reversionary and 


Investment Co., Ltd. v. Hancock, 7 Tax Cas. 358; 28 Digest 51, 260. Hl 
Appeal by the Crown from an order of Row art, J., dated March 4, 1931, whereby 


he allowed the appeal by the Anglo-Persian Oil Co., Ltd., made by Case Stated 
under s. 149 of the Income Tax Act, 1918, by the Commissioners for the Special 
Purposes of the Income Tax Acts for the opinion of the King’s Bench Division of 
the High Court of Justice. The Case Stated was as follows. 

At a meeting of the Commissioners for the Special Purposes of the Income Tax J 
Acts held on April 9, 1930, the Anglo-Persian Oil Co., Ltd. (hereinafter called ‘‘the 
company’’), appealed against the following assessments to income tax which had 
been made upon the company under Sched. D of the Income Tax Act, 1918, viz.: 
(a) An assessment in the sum of £1,000,000 for the year ending April 5, 1928; (b) 
an additional assessment in the sum of £737,712 for the year eudiea April 5, 1923379 
(c) an assessment in the sum of £1,500,000 for the year ending Acpeil 6; 1924; (d) an © 
assessment in the sum of £1,500,000 for the year ending April 5, 1925; (e) an assests 
ment in the sum of £1,500,000 for the year ending April 5, 1926; (f) an additional 
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A assessment in the sum of £646,908 for the year ending April 5, 1926; (g) an 
additional assessment in the sum of £454,384 for the year ending April 5, 1926. 

The assessments under appeal are made under Case I of Sched. D of the Income 
Tax Act, 1918, and are in respect of the profits arising to the company from the 
producing, refining, and selling of oil, &e. 

The company was incorporated in the year 1909 with the object of raising, refin- 

B ing, selling and otherwise dealing with crude oil and its products in Persia and 
elsewhere. In accordance with the practice usual with companies with large 
interests overseas, the company at its inception appointed agents for the conduct 
of its business in remote parts of the world. But as business developed the com- 
pany from time to time dispensed with the services of such agents, finding itself 
able to carry on the business more economically directly by its own servants. 

C_ By an agreement dated March 21, 1910, and made between the company of the 
one part and Lloyd, Scott & Co., Ltd., of the other part, the company appointed 
Lloyd, Scott & Co., Ltd., as their managing agents to manage their business in 
Persia and the East and to effect and carry out the sale of oil petroleum and other 
products of the company and generally to act as their agents in Persia and the East 
upon the terms therein mentioned, such terms to be subject to alteration according 

D to mutual agreement. By an agreement dated May 6, 1914, and made between the 
company of the one part and Strick, Scott & Co., Ltd. (formerly Lloyd, Scott & Co., 
Ltd.) (thereinafter called ‘‘the agents’’), of the other part, it was agreed (inter alia) 
that : 

(i) The said agreement dated March 21, 1910, should be deemed to have been 
cancelled as on March 31, 1913. 

FE (ii) The company should appoint and engage the agents as their managing agents 
to manage their business in Persia and the East and to effect and carry out the 
sale of petroleum and other products of the company and generally to act as their 
agents in Persia and the East and should, during the continuance of the said agree- 
ment, pay to the agents by way of remuneration for their services the respective 
rates of commission therein mentioned, being those specified in paras. (a), (b), (c), 

¥F and (d) of clause 5. 

(iii) In addition to the commission payable by the company to the agents as 
aforesaid the company agreed by para. (e) of cl. 5 to pay to the agents the out-of- 
pocket expenses incurred by them in travelling on the business of the company and 
the administration expenses of the said agency. 

(iv) The agents should keep in proper books full records of the company’s business 

G passing through their hands or the hands of the sub-agents, and the said records 
and all documents relating to the premises in the possession or under the control of 
the agents should belong to the company. 

(v) All moneys belonging to the company received by the agents should be paid 
into a separate banking account at a bank to be approved by the company. 

(vi) The agents should at all times during the continuance of the said agreement 

H observe the directions and instructions of the company. 

(vii) The said agreement of May 6, 1914, should subsist for a term of ten years 
from Jan. 1, 1914, and on the expiration of such period of ten years the employment 
of the agents was to be continued for a further period of ten years under the con- 
ditions of the said agreement, but upon such term of remuneration as should be 
arranged or failing arrangement as should be fixed by arbitration. 

I The company has not at any time held shares in Strick, Scott & Co., Ltd. Some 
of the directors of the company are also directors of Strick, Scott & Co., Ltd. 

As time went on the commission payable to Strick, Scott & Co., Ltd., under the 
said agreement of May 6, 1914, became very large and much in excess of the 
amount anticipated. In June, 1919, Strick, Scott & Co., Ltd., decided that they 
would not for the time being ask the company to pay the expenses of the adminis- 
tration of the said agency under para. (e) of cl. 5 of the said agreement of May 6, 
1914, and they communicated this decision to the company by letter dated June 16, 
1919. An analysis, expressed partly in sterling, partly in rupees, and partly in 
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Persian krans, of the amounts payable to Strick, Scott & Co., Ltd., by way of com- A 
mission under the said agreement for the years ending March 31, 1919, 1920, and : 
1921, is contained in the statements marked J, which are attached de er var . 
part of this Case. In round figures the aggregate remuneration for the said three 
vears was as follows: 1918-19, £70,000; 1919-20, £90,000; and 1920-21, £130,000. 

At a meeting of directors of the company held on Jan. 31, 1921, the chairman 
pointed out that as the commissions then being earned by Strick, Scott & Co., Ltd., Bi 
were much in excess of the amount anticipated at the time the said agreement of 
May 6, 1914, was entered into he thought they might be induced to modify the 
terms for the balance of their present agreement subject to a settlement of the 
terms for the renewal period. It was thereupon resolved at the said meeting to 
appoint a committee to discuss the matter with a committee of Strick, Scott, & Co., 
Ltd., and to submit their recommendations to the board. Negotiations then ensued (| 
for the cancellation of the said agreement of May 6, 1914, and by Oct. 31, 1922, 
terms for cancellation had been agreed upon between the company and Strick, 
Seott, & Co., Ltd. The course of these negotiations are set out in extracts from 
the minutes of the meetings of the board of directors of the company and of the 
managing directors and in a copy report dated Sept. 28, 1922, from the company’s — 
auditors. The terms of cancellation which were agreed upon are set out in the D. 
minutes of the committee appointed to examine the question dated Oct. 31, 1922. 

The terms of cancellation were embodied in an agreement dated Noy. 17, 1922, 
and made between the company of the one part and Strick, Scott & Co., Ltd., of 
the other part, and expressed to be supplemental to the said agreement of May 6, 
1914 (thereinafter referred to as ‘‘the principal agreement’’). By the said agree- 
ment of Nov. 17, 1922, it was agreed (inter alia) that: E 

(i) The principal agreement and the appointment thereby made should cease and 
determine as from Dec. 31, 1922. 

(ii) Strick, Scott & Co., Ltd., should take steps to go into voluntary liquidation 
on or before Dec. 31, 1922, and to wind up their business, and should not be parties 
to any scheme for the reconstruction of the business of Strick, Scott & Co., Ltd., 
by the formation of any other company having as part of its objects the carrying on F! 
at Mohammerah in Persia of any business connected with petroleum or any of its 
products. 

(iii) As part of the consideration for such cancellation the company should pay in 
cash to Strick, Scott & Co., Ltd., on Dec. 31, 1922, or so soon thereafter as Strick, 
Scott & Co., Ltd., should have passed an effective resolution for winding-up to the 
liquidator thereof, £300,000. Gi 

(iv) As a further part of such consideration the company agreed to employ upon 
the terms of their existing agreements and for the balance of the periods covered 
by such agreements such of the employees of Strick, Scott & Co., Ltd., as were on 
Dec. 31, 1922, employed exclusively for the purposes of the agency thereby agreed 
to be terminated and as were willing to be transferred into the service of the 
company. Hi 
; (v) Upon payment of the said sum of £300,000, Strick, Scott & Co., Ltd., or their 
liquidator should purchase at par and pay for in cash 5 per cent first mortgage 
debenture stock of the company to a nominal amount of £198,700 ex interest due 
on Dec. 31, 1922. 

By a further agreement also dated Nov. 17, 1922, and made between Strick, _ 
Scott & Co., Ltd., of the one part, and the company of the other part, the company 
acquired from Strick, Scott & Co., Ltd., their land at Mohammerah together with 
the buildings thereon and their furniture, fittings, machinery, plant, and launches 
for £100,000, and, in addition, a sum equal to the total amount of capital expendi- 
ture made by Strick, Scott & Co., Ltd., in respect of the said premises at Moham- 
merah between April 1 and Dec. 31, 1922. This price was arrived at on the basis 
of a sale between a willing purchaser and a willing seller and independently of the 
oe sum paid for cancellation of the contract of May 6, 1914. The business of 
Strick, Scott & Co., Ltd., in Persia continued to be carried on by a company called 
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Frank C. Strick (Basra), Ltd., in Basra and Baghdad. The two agreements of 
Dec. 17, 1922, were duly carried into effect, and Strick, Scott & Co., Ltd., ceased 
to act as agents for the company as from Dec. 31, 1922, and went into liquidation. 
The company took over the property and employees of the agency, and paid the 
said two sums of £300,000 and £100,000 to the liquidator of Strick, Scott & Co., 
Ltd., who purchased the £198,700 debentures at par. The said sum of £300,000 
was paid in cash in the year ending March 31, 1923. The said sum was treated in 
the company’s accounts as a revenue payment and was charged to revenue at the 
rate of £60,000 a year for five years. 

Lord Inchcape, who was a director of the company appointed by the government 
in the year 1922, was called as a witness before the commissioners, and they 
accepted his evidence. He stated that (a) the cancellation of the agency agreement 
of May 6, 1914, was done entirely in the interests of the company; (b) before con- 
senting to the said cancellation, he consulted with His Majesty’s Treasury, as the 
British Government held about 44 per cent. of the shares in the company; (c) the 
cancellation of the said agreement had been fully justified by results, and a con- 
siderable economy and saving in working expenses had resulted to the company 
therefrom. 

It was contended on behalf of the company that: (a) The said sum of £300,000 
was money wholly and exclusively laid out or expended for the purposes of the 
company’s trade; (b) the said sum was an admissible deduction in computing the 
company’s profits for the year ending March 31, 1923; (c) that the case was 
analogous to and governed in principle by Mitchell v. B. W. Noble, Ltd. (2). It 
was contended on behalf of the respondent, inter alia, that the said sum of £300,000 
was capital expenditure and therefore not an admissible deduction in computing 
the profits of the company. 

Having considered the evidence and arguments adduced, the commissioners 
found that the said sum of £300,000 was an expenditure of a capital nature to secure 
an enduring benefit for the company’s trade by getting rid of an onerous contract, 
and was not an admissible deduction in computing the company’s profits for the 
year ending March 31, 1923, and they adjusted the figures of the assessments under 
appeal to amounts which were agreed upon between the parties. 

The company, immediately upon the determination of the appeal, declared its 
dissatisfaction with the decision as to the said sum of £300,000 as being erroneous 
in point of law and in due course required the commissioners to state a case for 
the opinion of the High Court pursuant to s. 149 of the Income Tax Act, 1918. 


The Attorney-General (Sir William Jowitt, K.C.) and R. P. Hills for the Crown. 
Latter, K.C., and Cyril King for the company, the taxpayer. 


Cur. adv. vult. 


June 8. The following judgments were read. 


LORD HANWORTH, M.R.—This appeal is from an order of Rowtarr, J., dated 
March 4, 1931, whereby he reversed the decision of the Commissioners for the 
Special Purposes of the Income Tax Acts, and held that the sum of £300,000 which 
is in question was an admissible deduction in computing the company’s profits for 
the year ending March 31, 1923. 

The facts out of which the point to be decided arises are as follows: The Anglo- 
Persian Oil Co., Ltd., the taxpayer, is a company incorporated in 1909 with the 
object of raising, refining, selling, and otherwise dealing with crude oil and its 
products in Persia and elsewhere. By an agreement dated May 6, 1914, made 
between the taxpayer and Strick, Scott & Co., Ltd., the latter company were made 
the agents of the taxpayer to manage its business in Persia and the East, and to 
carry out the sale of petroleum and other products of the company, and generally 
to act as the agents of the taxpayer during the continuance of the term stated in 
the agreement. Certain commissions were made by the agreement payable to the 
agents, and fuller details of the agreement are stated in the Case. The agreement 
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was to continue for ten years from Jan. 1, 1914, and on the completion of that term, 
for a further term of ten years on the same conditions, but on such terms of 
remuneration as should be arranged, or, failing arrangement, as should be fixed — 
by arbitration. The remuneration payable under the agreement of May, 1914, to © 
the agents proved to be larger and more onerous than had been anticipated by the 
taxpayer. It amounted to £90,000 in the year 1919-20, and to £130,000 in 1920-21. 

In September, 1922, a committee of the board of directors of the taxpayer reported B 
in favour of bringing the agency of Strick, Scott & Co., Ltd., to an end. They 
stated that if this course were adopted : 

“The Anglo-Persian Oil Co., Ltd., would have greater freedom of action with 

regard to the conduct of its business in the East. It would have more effective 

control by being in direct touch with the employees and customers, and would 

be entirely dissociated from any other operations commercial or political.”’ 





Accordingly, negotiations to bring the agency to an end, which had been entered 
on, were continued; and ultimately terms were agreed and embodied in an agree- 
ment dated Nov. 17, 1922, whereby it was agreed that the agreement of May 6, 1914, 
and the appointment of Strick, Scott & Co., Ltd., as agents thereby made, should 
cease and determine as from Dec. 31, 1922. Strick, Scott & Co., Ltd., were to go D 
into liquidation and to wind up their business, and, in short, were not to start or 
act in or about any business connected with petroleum at Mohammerah in Persia, 
while, in return, the respondents were to pay to Strick, Scott & Co., Ltd., £300,000. 
Among other terms, it may be stated that the taxpayer agreed to take into its 
employ for the balance of the period for which the agency had to run any of the 
employees of Strick, Scott & Co., Ltd., on Dec. 31, 1922, who were willing to be E 
transferred to the service of the taxpayer. 

Another, and separate, agreement was also entered into between the parties, 
under which for the sum of £100,000 the taxpayer acquired from Strick, Scott & 
Co., Ltd., their land at Mohammerah, with the buildings thereon and the contents 
therein, together with plant, machinery, launches, &. This agreement, and the 
sum paid under it, was separate from the agreement which brought the agency to RF 
an end. 

The agreements were carried out; the £300,000 was paid; the agency was termi- 
nated; and thereafter the taxpayer has acted as distributor of its oil and products, 
and has not appointed any other agents. The cancellation of the agreement is 
stated in the Case to have resulted in a considerable economy and saving in working 
expenses to the taxpayer. 

The sum of £300,000 was treated in the taxpayer’s accounts as a revenue pay- 
ment, and was charged to revenue in instalments of £60,000 for five years, and it 
claims that this course was correct, and justifies the deduction of the £300,000 
from their annual expenses in seeking profits and gains. The Crown disputes this 
course, and claims that the £300,000 ought to be treated as an expenditure on 
capital account, an expenditure which brought to an end an onerous contract, and H 
secured to the taxpayer a freedom from charges which would have continued for 
some years. The commissioners accepted this latter argument and ordered the 
debits relating to the £300,000 to be eliminated from the profit and loss accounts 


of the taxpayer. Rowxarr, J., has held that the sum in question was an admissible 
deduction. 


The deductions that are permitted to a trader are not affirmatively stated in the 


Income Tax Act, 1918. They are to be ascertained by an examination of the dedue- 


tions which are not allowed by r. 3 of the Rule i 
c % ] 
Sched. D. It has been said by 8 applicable to Cases I and II of 


y Lorp Sumner in Usher's Wiltshi ) : 

Bruce (3) ([1915] A.C. 433 at p. 468) that ee ae 
“The effect of this structure, I think 
the full amount of the balance of the 


allowances and to certain prohibition 
there be such, 


G 





» is this: that the direction to compute 
profits must be read as subject to certain 
cert ) s of deductions, but that a deduction, if 
Which is neither within the terms of the prohibition nor such 
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that the expressed allowance must be taken as the exclusive definition of its 
area, is to be made or not to be made according as it is, or is not, on the facts 
of the case, a proper debit item to be charged against incomings of the trade 
when computing the balance of profits of it.’’ 


It was argued that the finding of the commissioners in the present case ought to 
be accepted as one of fact within their own sphere, and so not the subject of appeal 
as a question of law. This argument is not, to my mind, well founded. The cases 
on this point of what is attributable to revenue, and what to capital account, run 
on fine lines of distinction, and the commissioners have to direct themselves 
correctly on the questions of law that are involved. The deductions that are per- 
missible must be examined from the point of view of law. They cannot be said 
to be simply questions of fact irrespective of the principles of law. It is, therefore, 
necessary to consider the principles on which items have been held to belong to 
capital or revenue, and the characteristics which have been held to turn a particular 
item into the one category or the other. 

Certain illustrations can be given of items that have been held to fall on one side 
of the line or the other. Thus in Southwell v. Savill Bros., Ltd., (4) it was held 
that the cost of calling in and surrender of some licences so as to get new licences 
is not a revenue expense, but capital expenditure on extending the business. In 
Moore & Co. v. Hare (5) the expense of promoting Bills in Parliament whereby 
further facilities were obtained from an existing railway, was held to be a capital 
outlay. In Ounsworth v. Vickers, Ltd. (6) the outlay on making a new channel 
for a large vessel to find its way from the stocks, where it was being built, into 
the Walney Channel, and so to a harbour, was held to be a capital outlay, and not 
an expenditure chargeable to income. In John Smith & Son v. Moore (7) the 
purchase of some unexecuted coal contracts under which coal would be supplied, 
was held to be capital expenditure. Countess Warwick Steamship Co., Ltd. v. 
Ogg (8), the cancellation of a contract to supply a ship which was to be used as 
one of the fleet in the business carried on, was held to be a capital expenditure. 
So, too, in Rowntree & Co., Ltd. v. Curtis (9) a lump sum paid to an employees’ 
benefit fund was held to be a capital expense. And in British Insulated and Helsby 
Cables Co., Ltd. v. Atherton (1) the contribution actuarily ascertained as a nucleus 
to the pension fund of its salaried staff was held not to be an admissible deduction 
but followed the decision in Rowntree & Co., Ltd. v. Curtis (9) and was held to be 
expenditure to secure an advantage, or an enduring benefit: see per Lorp Cave, 
[1926] A.C. at pp. 213, 214. On this principle, in Mallett v. Staveley Coal and 
Iron Co., Ltd. (10) the purchase and surrender of leases by which the terms on 
which the mines were being worked were varied, was held to be on capital account. 
The company freed themselves from a capital liability. In this case the test sug- 
gested was whether or not the money provided was from the fixed or the circulating 
capital. 

In Mitchell v. B. W. Noble, Ltd. (2) a test is suggested that if the expenditure 
is not to secure an asset, but to enable the business to continue its same course as 
before, and only to remove a difficulty in carrying the business on on the same lines 
as before, then the expenditure is from revenue, and not from capital. In Hancock 
vy. General Reversionary and Investment Co., Ltd. (11) the cost of buying up or 
putting a lump sum down in lieu of an annual pension was held to be an admissible 
expenditure on revenue account, because it merely anticipated payments which 
were, or would have been in each year, attributable to revenue. And so, too, in 
Mitchell v. B. W. Noble, Ltd. (2) the payments to get rid of a director in order to 
facilitate the general carrying on of the business was also held attributable to 
revenue. It is not easy to define the principle which is to be deduced from the 
characteristics of these cases. I am inclined to think that the question whether 
the money paid is provided from the fixed or the circulating capital comes as near 
to accuracy as can be suggested. 7 

Lorp Cave’s test that where money is spent for an enduring benefit it is capital, 
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seems to leave open doubts as to what is meant by ‘‘enduring.’’ In ee v. 
B. W. Noble, Ltd. (2) the dismissal of the director once and for all might ave 
connoted an enduring benefit, but the expenditure was held not to be a capital 
expense. The Attorney-General pressed on the court that where there is brought 
into existence an asset for the company, the expenditure is from capital; and he 
claimed that the taking of the agency back into the hands of the taxpayer, together 
with the engagement of the employees of Strick, Scott & Co., Ltd., if they were B 
willing to be employed, was the creation, or taking over, of a valuable asset. This — 
does not appear to be a true reading of what took place. The taxpayer had - 
appointed Messrs. Strick, Scott & Co., Ltd., as its agents. They have now with- 
drawn that agency, and are doing the business themselves. It seems difficult to 
accept the view that the appointment of an agent, or the withdrawal of an agency, 

in the very business belonging to the principals creates or destroys a business of a © 
separate nature or an asset which is to be added to the capital account. It seems 
rather that Hancock v. General Reversionary and Investment Co., Ltd. (11), and 
Mitchell v. B. W. Noble, Ltd. (2), and Mallett v. Staveley Coal Co., Ltd. (10) give 
illustrations that the test of fixed or circulating capital is the true one; and where, 

as in this case, the expenditure is to bring back into the hands of the company a 
necessary ingredient of their existing business—important, but still ancillary and 
necessary to the business which they carry on—the expenditure ought to be debited 

to the circulating capital rather than to the fixed capital, which is employed in and 
sunk in the permanent—even if wasting—assets of the business. 

On this survey of the cases I have come to the conclusion that the commissioners 
have not asked themselves the right question, and have not directed themselves 
aright in this difficult point of law. The consequent result is that I think it is open E 
for the court to express its opinion in law. Then, as Row tart, J., points out, there 
is no evidence of the purchase of the goodwill of some business, or of somebody 
who has a right to stay; nor is there any trace of a payment to start a business. 
The payment is to put an end to an expensive method of carrying on the business 
which remains the same whether the distributive side is in the hands of the tax- 
payer itself, or of its agents. F 

For the reasons that I have given, I agree with the judgment of Rowzart, J. 
The appeal must be dismissed with costs. 


u 


LAWRENCE, L.J.—In my judgment the decision of Rowxarr, J., in this case 
was plainly right. It is common ground that the £300,000 in question was a dis- 
bursement wholly and exclusively expended for the purposes of the taxpayer’s trade, G 
and the only question is whether it was an admissible deduction in computing the 
taxpayer's profits for the relevant accounting period. I cannot help thinking that, 
but for the magnitude of the amount involved, it would not have occurred to the 
commissioners to challenge the propriety of treating the disbursements in question 
as a charge to revenue. 

It is not open to doubt that under ordinary circumstances where a trader, in H 
order to effect a saving in his working expenses, dispenses with the services of a 
particular agent or servant, and makes a payment for the cancellation of the agency 
or service agreement, such a payment is properly chargeable to revenue; it does 
not involve any addition to or withdrawal from fixed capital 
expense. The fact that the payment includes 
or servant agreeing not to compete with his principal or employer after the deter- I 
mination of his employment (a stipulation frequently met with in these cases) does 
not alter the character of the payment. 

In the present case the sum paid to the agent for the cancellation of his agree- 
ment, and the winding-up of his concern, was very large; but it has to be remem- 
bered that the annual profits of the taxpayer were enormous. Thus, in the year in 
which the payment was made the profits amounted to just under £3,000,000, and . | 
the £300,000 in question was charged to revenue at the rate of £60,000 ‘ veil for 
five years. Moreover, according to the evidence, a considerable economy and 


; it is purely a working 
a sum in consideration of the agent 
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saving in working expenses resulted to the company from the cancellation of the 
agency agreement, and therefore it is not unreasonable to suppose that the increased 
revenue of the taxpayer will more than cover the expenditure in question. But 
whether that be so or not does not affect the principle that such a payment is an 
income expenditure. Even if the taxpayer had been mistaken in its policy, and by 
getting rid of its agent had increased the working expenses instead of diminishing 
them, the payment would still have been a mere working expense, and, as such, 
chargeable to revenue. 

The main argument addressed to us by counsel for the Crown was that the 
taxpayer, by getting rid of its agent in Persia, was enlarging the area of its 
operations, was improving its goodwill, and was in fact embarking on a new 
enterprise. Indeed, the argument was pressed so far as to suggest that the 
payment was really made by way of purchase money for the goodwill which 
the agent has built up in Persia during his agency. The fallacy underlying 
the whole of this argument, in my judgment, consists in treating the agent 
as if he were an independent trader, and not the agent of the taxpayer carrying on 
the taxpayer’s trade. It is plain that the agent was throughout acting on behalf 
of his principal, and the area of his operations was the area of the taxpayer's 
operations, and the goodwill built up by him was the taxpayer’s goodwill. It 
follows that the company by cancelling the agency agreement, and itself under- 
taking the future management of its business in Persia, neither enlarged the area 
of its operations, nor improved its goodwill, nor embarked on a new enterprise; it 
merely effected a change in its business methods and internal organisation, leaving 
its fixed capital untouched. 

We have been referred to a number of cases in which the question whether a 
particular payment was a capital payment or an income payment has been debated. 
In none of these cases, however, were the facts the same as in the present case. 
Of all the cases cited, Mitchell v. B. W. Noble, Ltd. (2) most closely resembles the 
present case. In that case the large sum of £9,000 was paid by the company to 
one of its managing directors in order to get rid of him, and it was held by this 
court that the payment was properly chargeable to revenue. Lorp Hanworra, 
M.R.., in the course of his judgment, said ({1927] 1 K.B. at p. 737): 


“It was a payment made in the course of business, dealing with a particular 
difficulty which arose in the course of the year, and was made, not in order to 
secure an actual asset to the company, but to enable them to continue as they 
had in the past to carry on the same type and high quality of business.”’ 
And Sareant, L.J., said ({1927] 1 K.B. at p. 740): 
“Tt is quite impossible to put against the capital account of the company a 
payment of this nature. It seems to me that the payment, though large, and 
though exceptional, was not of such a nature; it certainly was not capital with- 
drawn from the company, or any sum employed or intended to be employed in 
the business. . . . To my mind it is essentially different from those various 
payments in the cases which have been referred to which were of the nature 
of adding to, or improving, the equipment, or otherwise, for the permanent 
benefit of the company.”’ 
These remarks appear to me to apply a fortiori to the present case. The £300,000 
in question was not paid out of capital, therefore no capital of the taxpayer has 
been withdrawn, nor was the £300,000 employed, or intended to be employed, in 
the business by way of addition to, or improvement of, the capital of the taxpayer. 
Except in so far as any general principle can be extracted from the other cases 
cited to us, they are not of much assistance in deciding the present case. The 
broad principle applicable to a case like the present is stated by Viscount Cave, 
L.C., in British Insulated and Helsby Cables, Ltd. v. Atherton (1) as follows ([{1926] 


A.C. at p. 218): . ; 
“But when an expenditure is made not only once for all, but with a view to 
bringing into existence an asset, or an advantage, for the enduring benefit of a 
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trade, I think that there is very good reason (in the absence of special circum- A 
stances leading to an opposite conclusion) for treating an expenditure as 
properly attributable, not to revenue, but to capital. 


Applying that test to the present case, the payment in question did not bring any 
asset into existence, nor can it, in my opinion, properly be said that it brought into 
existence an advantage for the enduring benefit of the taxpayer's trade within the p 
meaning of that expression in the passage which I have quoted. What the House 
of Lords was considering in that case was a sum irrevocably set aside as a nucleus 
of a pension fund established by a trust deed for the benefit of the company’s 
clerical and technical salaried staff, and I have no doubt that Lorp Cave had that 
fact in mind when he spoke of an advantage for the enduring benefit of the com- 
pany’s trade. Such an expenditure differs fundamentally from the expenditure C 
with which we are concerned in the present case. There the expenditure brought 
into existence a permanent fund which would endure for the benefit of the com- 
pany’s staff during the existence of the company, however much the personnel of 
that staff might change, whereas in the present case the expenditure brought no 
such permanent advantage into existence, as the taxpayer might, at any time, revert 
to its former method of conducting its business and place the management of its 
business in Persia again in the hands of an agent. The change in the method of 
carrying on the taxpayer’s business in Persia has, in fact, resulted in a more 
economical and efficient working of the taxpayer’s trade, and in that sense has 
proved to be advantageous to the taxpayer’s business, but it cannot be said that 
the expenditure in bringing about such a change has created an advantage for the 
enduring benefit of the taxpayer’s trade. 

The Special Commissioners apparently founded their decision on the case of 
Mallett v. Staveley Coal and Iron Co., Ltd. (10). In that case a sum had been 
paid for the surrender of certain seams of coal which were held by a mining com- 
pany under leases containing onerous terms, and the court held that the sum so 
paid was a capital expenditure relating to the fixed, and not to the circulating, 
capital of the company, as the company was not a company formed to deal in 
mining leases, but a company formed to deal in coal won under its mining leases. 
The mining leases, therefore, constituted part of the fixed capital of the company. 

The Special Commissioners in the present case seem to have thought that as the 
payment made in the present case was for the purpose of getting rid of an onerous 
contract it came within the principle of Mallet’s Case (10). In my opinion they 
seem to have misunderstood the ratio decidendi of that case which, in my judgment, C 
has no application to a contract of agency such as we are concerned with here. ~ 
Although it is true to say that the taxpaying company is not formed for the purpose 
of dealing in contracts of agency, that fact did not make the agency contract which 
was cancelled in the present case a part of the fixed capital of the taxpayer. The 
taxpayer's oil concessions in Persia are part of the taxpayer’s fixed capital, and if 
a sum were paid for the cancellation of such a concession on the ground that it was _- 
onerous, that would, no doubt, be a capital expenditure within the principle of the E 
decision in Mallett’s Case (10). The taxpayer’s contracts for the delivery of oil 
forms part of its circulating capital, and if a sum were paid for the cancellation of 
such a contract it would no doubt be a payment in respect of its circulating capital, 
and properly attributable to revenue. The contract to employ an agent to manage 
the taxpayer's business in Persia, however, in no sense forms part of the fixed 
capital of the taxpayer, but is a contract relating entirely to the working of the f 
taxpayer s business, the method of managing which may be changed from time to 
time. Neither the contract itself nor a payment to cancel it would, in my opinion, 
find any place in the capital accounts of the taxpayer. For these reasons I agree 
that this appeal fails, and should be dismissed. 


ROMER, L.J.—It is unnecessary for me to recapitulate the facts of this case 
that resulted in the payment by the taxpayer of £300,000 to the liquidator of Strick, 
Scott & Co., Ltd., and I can turn at once to a consideration of the question whether 
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that sum was or was not an admissible deduction in computing the respondent 
company’s profits for the year ending March 81, 1923. 

Towards the solution of this problem little, if any, assistance is afforded by the 
Income Tax Act, 1918. It is, indeed, provided by s. 309 that in arriving at the 
amount of profits or gains for the purpose of income tax, no other deductions are 
to be made than such as are expressly enumerated in the Act. But, as has often 
been pointed out, the Act nowhere enumerates the deductions that may be made. 
It merely prohibits the making of certain specified deductions. Nor is it to be 
taken that any deduction may legitimately be made that is not expressly prohibited 
by r. 3 to Cases I and II under Sched. D or that deductions are to be limited to 
those expressly excepted from the prohibitions in that rule. The reason for this 
is to be found in the fact that under Case I the income tax is to be computed on 
the full amount of the balance of the profits or gains, and this connotes that all 
debit items that ought, in accordance with the ordinary principles of accountancy 
to be charged against incomings of the trade when computing the balance of its 
profits and none others, will be so charged : see Usher's Wiltshire Brewery, Ltd. v. 
Bruce (3) ([1915] A.C. at p. 468). But why, this being so, the legislature should 
have taken the trouble to prohibit all the deductions specified in r. 3, many of 
which are such as no one would dream of deducting from the incomings of the 
trade for the purpose of computing the balance of profits will, for me at any rate, 
ever remain a mystery. 

So far as the Act itself is concerned, one is, therefore, left without guidance as 
to the deductions that are permissible, but with the mind somewhat unsettled by 
reason of the list of prohibited deductions as to what, in the view of the legislature, 
is to be considered for the purposes of income tax the balance of the profits or gains. 
In these circumstances, it is not surprising that the cases in which the court has 
been called on to say whether some particular deduction is or is not permissible 
should have been numerous and not always easy to reconcile with others in which 
the facts were not dissimilar. Nor is it surprising that learned judges should have 
applied tests which, however satisfactory for the purpose of solving the particular 
problem before them, should turn out to be inconclusive or insufficient when applied 
to the facts of another case. 

At the end of 1925, however, all these authorities were considered by the House 
of Lords in British Insulated and Helsby Cables Co., Ltd. v. Atherton (1) ({1926} 
A.C. 205), and the law applicable to such cases as the present was, as it seems to 
me, placed beyond the realms of controversy. The boundary line between deduc- 
tions that were permissible and those that were not had previously been uncertain 
and difficult to follow. As regards the large majority of deductions, there was and 
could be no conceivable doubt. They were clearly on one side of the line or the 
other. But as regards a comparatively small number, it was difficult to say on 
which side of the line they fell. This was particularly the case where, as in the 
present one, an expenditure is not a recurring one, but is made once and for all. 
It was pointed out by Lorp Cave in Atherton’s Case (1) that an expenditure, though 
made once and for all, may nevertheless be treated as a revenue expenditure, and 
he then added this ({1926] A.C. at p. 213): 


‘*But when an expenditure is made, not only once and for all, but with a view 
to bringing into existence an asset or an advantage for the enduring benefit of 
a trade, I think that there is very good reason (in the absence of special cireum- 
stances leading to an opposite conclusion) for treating such an expenditure as 
properly attributable not to revenue but to capital.” 


It should be remembered, in connection with this passage, that the expenditure 
is to be attributed to capital if it be made ‘‘with a view" to bringing an asset or 
advantage into existence. It is not necessary that it should have that result. It 
is also to be observed that the asset or advantage is to be for the enduring benefit 
of the trade. I agree with Row1art, J., that by “enduring is meant enduring 
in the way that fixed capital endures.’’ An expenditure on acquiring floating 
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a preerbs may consist in the getting rid of an item of fixed capital, 
that is of an onerous character, as was pointed out by this court in Mallett vy. 
sta ‘oal and Iron Co., Ltd. (10). 
eas ieee the test to be applied in such cases as the present, it is obvious that B 
the question whether an expenditure made once and for all is or 1s not to be treated — 
as chargeable to capital and not revenue is one of fact only. Being a question that 
the commissioners are eminently qualified to answer, it is to be hoped that in 
future they will answer it by reference to the language of the test laid down by 
Lorp Cave and not as though they are deciding a question of law. Too often in 
the past the commissioners have found that a particular sum is or is not a permis- ( 
sible deduction. That is a question of law, or, at any rate, a mixed law and fact. 
If they will find that the expenditure in question was or was not made, as the case 
may be, with a view to bringing into existence some asset or advantage for the 
enduring benefit of the trade, their finding will be one of fact, and if there be some 
evidence on which the finding can reasonably be made, it will not be subject to 
review in the courts. 0 

This leads me to inquire whether they have so found in the present case. What 
they say is this: ‘‘We found that the said sum of £300,000 was an expenditure of 
a capital nature to secure an enduring benefit for the company’s trade by getting 
rid of an onerous contract.’’ If this be a finding that by getting rid of the agree- 
ment of May 6, 1914, the company secured an enduring benefit for its trade, it 
would, as it seems to me, be a finding of fact, and one therefore which the court 
must treat as conclusive if there was evidence upon which it could reasonably have 
been made. But I cannot help thinking that the finding is not addressed so much 
to the particular contract that was got rid of in the present case as to onerous 
contracts in general; that the commissioners, in other words, were of opinion that 
the getting rid by a company of an onerous contract always secured an enduring 
benefit for its trade. This was the view of the finding that was taken by Rowxarr, Hf 
J. After referring to the finding, he said this: 


capital is not made w 
a view to acquiring an asset that 


“In my judgment that is a finding which is perfectly inconclusive. It does not 
deal with the question. The question is not merely getting rid of an onerous 
contract but an onerous contract for what.’’ 


Iagree. If a contract be onerous simply and solely because it entails a heavy drain @ 
on the annual revenue of the company, the company will not secure an ‘‘enduring” 
benefit for its trade by getting rid of it. Yet looking at the special Case, it would 
appear that the commissioners thought that it necessarily would, for there is nothing 

in it from beginning to end to suggest that the taxpayer in fact secured an enduring 
benefit such as was referred to by Lorp Cave. We are told that Lord Inchcape 
gave evidence on behalf of the taxpayer to the effect that the cancellation of the H 
agreement had resulted in a considerable economy and saving in working expenses, 
and this revenue benefit is the only one referred to. The Case nowhere refers to 
any evidence of the taxpayer having obtained any capital benefit, nor do the com- 
missioners in any way intimate in what respect the trade of the taxpayer was 
benefited except in the way indicated by Lord Incheape. 

In these circumstances the finding of the commissioners cannot in my opinion be Jf 
treated as conclusive, and it is therefore incumbent on the court itself to decide the 
question whether the fixed capital of the taxpayer has or has not been benefited by 
the expenditure of the £300,000. In my judgment this question must be answered 
in the negative. When the negotiations with Strick, Scott & Co., Ltd., that ulti- 
mately led to a cancellation of their agreement were first set on beach the only — 
reason suggested by the taxpayer’s chairman was that the commissions then being 
earned by the agents were much in excess of the amount anticipated at the time 
the agreement was entered into, and it was merely a modification and not a cancel-. 


E 
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lation of that agreement that was contemplated. I can find no indication that any 
enduring advantage to the taxpayer's trade from a capital point of view was being 
sought, nor was it suggested that any such advantage would be gained in fact. It 
is true that the committee of directors appointed to negotiate with Strick, Scott & 
Co., Ltd., reported on Sept. 28, 1922, that, in addition to the large saving to the 
taxpayer that would be effected by the cancellation of the contract with them, there 
would be other material advantages, but the committee did not explain what those 
advantages would be. They might.well have been, and probably were, merely 
revenue advantages. For myself, at any rate, I cannot see what other advantages 
could accrue to the taxpayer from the cancellation. The result would merely be 
that the taxpayer would be represented in the East by agents other than Strick, 
Scott & Co., Ltd., for it is obvious that, being a corporation, it must have agents 
of some sort out there. Those agents would no doubt be employed on terms more 
favourable to the taxpayer than those contained in the agreement of May 6, 1914, 
and it may well be that the taxpayer would retain a greater measure of control over 
such agents than it could over Strick, Scott & Co., Ltd. All this would lead to the 
economy and saving in working expenses spoken of by Lord Inchcape. Of any 
further advantage than this there is no evidence. [Except for the change of agents, 
and for all that I know to the contrary, the business of the taxpayer continued 
exactly as it was before the change. I cannot find that any advantage or benefit 
either positive or negative accrued to the capital of the taxpayer by the expenditure 
of the £300,000. All the advantage and benefit that it brought seems to have been 
merely of a revenue character. 
In my opinion this appeal should be dismissed. 


Appeal dismissed. 
Solicitors : Solicitor of Inland Revenue; Linklaters & Paines. 
[Reported by Grorrrey P. Lanawortuy, Esq., Barrister-at-Law.] 





Re CURWEN. CURWEN v. GRAHAM 


[CHancery Division (Luxmoore, J.), July 11, 1931] 
[Reported [1931] 2 Ch. 341; 100 L.J.Ch. 387; 146 Licks, Uy 


Settlement—Vesting deed—Trustees described as those of principal settlement— 
Trustees also of a compound settlement—Validity—Settled Land Act, 1925 
(15 Geo. 5, c. 18), s. 5 (1), (3), s. 110 (2), Sched. 2, para. 1 (1), (2). 

By a vesting deed made under the Settled Land Act, 1925, property vested 
in a tenant for life. The deed contained a statement that the trustees who 
were executing it were trustees of the principal settlement, but it did not con- 
tain a reference to the fact that they were also trustees of a compound 
settlement. 

Held: this description was sufficient and the vesting deed was a valid and 
effective principal vesting deed, executed pursuant to the Settled Land Act, 
1925, in respect of the land comprised in the compound settlement. 


Notes. As to the effect of errors in a vesting deed, see 29 Hatspury’s Laws 
(2nd Edn.) 536-537, para. 786; and for cases on the subject, see 40 Drcusr (Repl.) 
850, 3262-3269. For the Settled Land Act, 1925, s. 5, s. 110 (2), and Sched. 2, 
para. 1, see 23 Haxspury’s Srarures (2nd Edn.) 25, 235, 264. 
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C referred to: i. ao 
“() Re Cradock’s Settled Estates, [1926] Ch. 944; 95 L.J.Ch. 364; 135 L.T. 370; 
40 Digest (Repl.) 846, 323%. 

(2) Re Cayley and Evans’ Contract, [19 
405; 40 Digest (Repl.) 851, 3268. ‘ > | 

(3) Re Ogle’s Settled Estates, [1927] 1 Ch. 229; 96 L.J.Ch. 113; 136 L.T. 300; 
70 Sol. Jo. 953; 40 Digest (Repl.) 790, 2720. 


30] 2 Ch. 143; 99 L.J.Ch. 411; 143 L.T. 


Summons. 
By a settlement made in 1892, certain freehold property was settled to the use of 


Chaloner Curwen for life, remainder to his first and other sons in tail male, with 
power to the first tenant for life to appoint a life or any less estate to a widow who 
should survive him. In view of his intended marriage to the plaintiff, C. Curwen, 
a month later, by deed poll appointed to her a life interest therein. The issue of 
the marriage were two, the first being tenant in tail male. In 1897, the tenant for 
life died, and the plaintiff became entitled to her life estate. In 1914, the tenant 
in tail, then of full age, executed a disentailing assurance and resettlement. To 
this the plaintiff was a party, to permit of certain charges taking priority to her life 
estate, and her original life estate was restored. In 1926, the vesting deed in 
question was executed between the trustees of the settlement for the purposes of 
the Settled Land Act, 1925, of the one part and the plaintiff of the other part, 
whereby it was witnessed (i) that it was executed to give effect to the requirements 
of that Act and at the request of the plaintiff, as tenant for life in possession or a 
person having like powers in relation to the property under the said settlement and 
appointment; (ii) that the trustees thereby declared that the property described, 
being that subject to the settlement and the subsequent documents and all others, 
if any, subject thereto, vested for the legal estate therein in the plaintiff; (iii) that 
she would stand possessed thereof on the trusts and subject to the powers and pro- 
visions on and subject to which the same ought to be held from time to time under 
the settlement and the appointment or otherwise; (iv) that the trustees were 
trustees of the settlement for the purposes of the Settled Land Act, 1925; (v) that 
the settlement of 1892 contained no power to appoint new trustees and the statutory 
power applied. By virtue of s. 31 (1) of the Act of 1925, the trustees were also 
trustees of the compound settlement, consisting of the settlement of 1892, the 
appointment, the disentailing deed, and the resettlement. On a subsequent sale 
of a portion of the property, the purchaser took objection to the validity of the 
vesting deed as it did not refer to the fact that the trustees were also trustees of 
the compound settlement. This summons was then taken out by the plaintiff 
asking whether the deed of 1926 was valid and effectual or otherwise. 


C. A. J. Bonner, for the plaintiff, referred to Re Cradock’s Settled Estates (1), 
Re Cayley and Evans’ Contract (2) 


W. J. Whittaker, for the defendants, referred to Re Ogle’s Settled Estates (3). 


LUXMOORE, J. The question I have to determine is whether a vesting deed 
which was executed with the intended object of giving effect to the provisions of 


the Settled Tand Act, 1925, with regard to the vesting of the settled land in the 
tenant for life is a valid vesting deed or not. 
It is said that the vesting 





deed is invalid, because it contains no reference to the 
fact that the three gentlemen named as trustees, and who are the persons executing 
the deed, are, in fact, trustees of the compound settlement, but it only refers to 
them as trustees of the settlement of 1892. The vesting deed was executed under 
the provisions of the Act of.1925. The Act provides that, where there is a subsist- 
ing settlement at the date of the Act, the provisions which are set out in Sched. 2 


of the Act sh: 7. Those provisi 
the Act shall apply. Those provisions, so far as they are material, are: 


1 (1) A settlement subsisting at the c 
purposes of this Act, a trust instrument 
commencement of this Act, the 


ommencement of this Act is, for the 
- (2) As soon as practicable after the 
trustees for the purposes of this Act of every 
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A settlement of land subsisting at the commencement of this Act (whether or not 
the settled land is already vested in them), may and on the request of the 
tenant for life or statutory owner, shall, at the cost of the trust estate, execute 
a principal vesting deed (containing the proper statements and particulars) 
declaring that the legal estate in the settled land shall vest or is vested in the 
person or persons therein named (being the tenant for life or statutory owner 

Band including themselves if they are the statutory owners), and such deed shall 
(unless the legal estate is already so vested) operate to convey or vest the legal 
estate in the settled land to or in the person or persons aforesaid and, if more 
than one, as joint tenants.”’ 


Section 5 is the section which provides as to the contents of the vesting deed. 
C Subsection (1) provides: 


“Every vesting deed for giving effect to a settlement or for conveying settled 
land to a tenant for life or statutory owner during the subsistence of the settle- 
ment (in this Act referred to as a ‘principal vesting deed’) shall contain the fol- 
lowing statements and particulars, namely: (a) A description, either specific or 
general, of the settled land; (b) A statement that the settled land is vested in 
D the person or persons to whom it is conveyed or in whom it is declared to be 
vested upon the trusts from time to time affecting the settled land; (c) The 
names of the persons who are the trustees of the settlement; (d) Any additional 
or larger powers conferred by the trust instrument relating to the settled land 
which, by virtue of this Act, operate and are exercisable as if conferred by this 
Act on a tenant for life; (e) The name of any person for the time being entitled 
E sunder the trust instrument to appoint new trustees of the settlement.”’ 


Subsection (3) provides: 


‘“‘A principal vesting deed shall not be invalidated by reason only of any error 
in any of the statements or particulars by this Act required to be contained 


therein.’’ 


F It seems to me that all that s. 5 says is that the vesting deed shall contain certain 
statements and particulars. What are the statements and particulars that it is to 
contain? Tirst there is to be ‘‘a description, either specific or general, of the 
settled land.’’ There is no difficulty here with regard to that. Then the section 
requires : 


G ‘A statement that the settled land is vested in the person or persons to whom 
it is conveyed or in whom it is declared to be vested upon the trusts from time 


to time affecting the settled land.’’ 


That statement is contained in the vesting deed. Then: ‘‘The names of the persons 
who are the trustees of the settlement.’’ The names of the trustees are set out. 
, It is true that a description of them has been added; in cl. 4 of the vesting deed it 
1 says: ‘‘The trustees are the trustees of the settlement of 1892 for the purposes of 
the Settled Land Act, 1925.’’ That is a perfectly true statement, and, as a result 
of their being trustees of the settlement of 1892, they are also trustees of the 
compound settlement that exists and is constituted by the various documents to 
which I have already referred for the purposes of the Act. There is nothing in s. 5 
that says that they must state the actual documents which constitute the settlement 
I of which they are trustees. If the persons stated in the vesting deed to be the 
trustees are, in fact, the trustees of the compound settlement, that seems to me, so 
far as s. 5 is concerned, sufficient. 
It is also said that s. 110 shows the deed to be bad. 
follows : 
‘A purchaser of a legal estate in settled land shall not, except as hereby 
expressly provided, be bound or entitled to call for the production of the trust 
instrument or any information concerning that instrument or any ad valorem 


Subsection (2) enacts as 
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: - thereon, and whether or not he has notice of its contents he shall, A 
ieerancauahearer provided, be bound and entitled it the last or sod biden a: 
vesting instrument contains the statements and particulars eaer by : 
to gain that—(a) the person in whom the land is by the sai si ad 
vested or declared to be vested is the tenant for life or statutory owner an : ae 
all the powers of a tenant for life under this Act, including such eee: ? 
larger powers, if any, as are therein mentioned; (b) the persons by the — B 
instrument stated to be the trustees of the settlement, or their eer 
appearing to be duly appointed, are the properly constituted trustees of the 
settlement; (c) the statements and particulars required by this Act and con- 
tained (expressly or by reference) in the said instrument were correct at the 
date thereof; (d) the statements contained in any deed executed in accordance 
with this Act declaring who are the trustees of the settlement for the purposes © 
of this Act are correct; (e) the statements contained in any deed of discharge 


we 
ie 


executed in accordance with this Act are correct 
That is followed by a proviso: 

‘Provided that, as regards the first vesting instrument executed for the 
purpose of giving effect to—(a) a settlement subsisting at the commencement D 
of this Act; . . . a purchaser shall be concerned to see—(i) that the land 
disposed of to him is comprised in such settlement or instrument; (ii) that the 
person in whom the settled land is by such vesting instrument vested, or 
declared to be vested, is the person in whom it ought to be vested as tenant for 

life or statutory owner; (iii) that the persons thereby stated to be the trustees 

of the settlement are the properly constituted trustees of the settlement.”’ 


If there is a compound settlement, that is the relevant settlement for the purposes 
of the vesting deed (see the proviso at the end of s. 1 (1)), and a purchaser is 
entitled to be satisfied that the persons stated in the vesting deed to be the trustees — 
of the settlement are the trustees of that compound settlement. But there is no 
provision in s. 110 that the vesting deed should contain a statement of what docu- 
ment or documents the particular settlement under which the trustees are acting F 
consists. All that the Act requires is that the persons who are to execute the 
vesting deed should be, in fact, the trustees of the relevant settlement whatever it 

is. So far as I can see, there is nothing in the Act which makes the vesting deed 

in this case an invalid deed. 

My attention has been ealled to various decisions, a decision of Astpoury, J., in 
Re Cradock’s Settled Estates (1), and Bennett, J., in Re Cayley and Evans’ G 
Contract (2). Neither of these cases deals with the point I have to decide in this 
case. In neither case was the learned judge considering the validity of the instru- 
ment having regard to what was stated in the body of the instrument. The 
question in each case was, who were the persons who ought in the particular case 
to execute a vesting deed? That is not the question I have to determine, Every- 
body admits that the persons who have executed the vesting deed in this case are, 
in fact, those persons who ought to execute the vesting deed, and the tenant for 
life is the person in whose favour they want to execute it. In those circumstances, 
T see no reason to say the vesting deed in this case is an invalid deed, and I answer 
eee ae raised by the summons by stating that the vesting deed dated July 1, 
926, is a valid and effective principal vesting deed, executed or made pursuant to- 
the Settled Land Act, 1925, and in respect of the land comprised in the settlement y 
constituted by the various documents which are set out in the title to the summons. 

Solicitors : Lawrence, Graham & Co. 


[Reported by 





A. W. Caster, Esq., Barrister-at-Law.] 


t 





A 


B 


Ch.D.] Re CLEVELAND LITERARY & PHILOSOPHICAL SOCIETY 741 


Re CLEVELAND LITERARY AND PHILOSOPHICAL SOCIETY’S 
LAND. BOLCHOW v. LAUGHTON 


[Cuancery Division (Farwell, J.), May 5, 1931] 
[Reported [1931] 2 Ch. 247; 100 L.J.Ch. 363; 145 L.T. 486 | 


Literary and Scientific Society—Land vested in trustees for purposes of the 
society—Power of trustees to raise money on mortgage—Trustee Appoint- 
ment Act, 1850 (13 € 14 Vict., c. 28)—Literary and Scientific Institutions 
Act, 1854 (17 € 18 Vict., c. 112)—Settled Land Act, 1925 (15 Geo. 5, c. 18), 
8. 29 (1). 

Freehold land was conveyed to the trustees of a society, whose object, by its 
rules, was the encouragement of literature, science and art. The benefits of 
the society were limited to its members. It was desired to make alterations to 
buildings erected by the society and to raise money by mortgage of the land for 
that purpose. 

Held: the land was vested in the trustees for ‘“‘public purposes’’ within the 
meaning of the Settled Land Act, 1925, s. 29 (1), and was, therefore, settled 
land; accordingly, the trustees had the powers of a tenant for life and could 
raise the money required by mortgage. 


Notes. As to dealings by trustees of Literary and Scientific Institutions, see 
21 Haussury’s Laws (2nd Edn.) 6-8, paras. 12-14. For the Settled Land Act, 
1925, s. 29, see 23 Hatsspury’s Statutes (2nd Edn.) 79. 


Adjourned Summons. 

The Cleveland Literary and Philosophical Society was an unincorporated society 
formed about 1863. In 1876 it acquired freehold land, on which was erected a 
lecture hall, library and reading rooms. The land was conveyed to seven persons, 
as trustees for the society, and was mortgaged by them for £2,000 to provide for 
the purchase price and the erection of the buildings. The trustees, on Oct. 3, 1876, 
executed a declaration of trust of the property in favour of the society. By r. 1 of 
the rules of the society, the object of the society was stated to be ‘‘the encourage- 
ment of literature, science and art.’’ The premises of the society were only used 
by annual subscribers. The last survivor of the original trustees of the society died 
in 1922, but no new trustees were appointed until November, 1929. On Noy. 21, 
1929, a duly convened meeting of the society was held, at which the president of 
the society and the chairman of the meeting executed a deed appointing seven 
persons to be trustees of the society. This deed was in conformity with the 
statutory form prescribed by the Trustee Appointment Act, 1850. Since 1876 the 
value of the property of the society had largely increased, and the mortgage money 
had been reduced to £500 by payments from time to time out of moneys of the 
society. It was now proposed that the buildings of the society, which had remained 
in almost the same condition as when they were erected, should be altered to pro- 
vide for the present requirements of the society, and that a further mortgage should 
be made to raise the necessary expenses of the alterations. 

Questions arose as to the power of the present trustees to raise money by 
mortgage, and the trustees issued this summons to determine the point. The 
court held that the society came within the provisions of the Literary and Scientific 
Institutions Act, 1854, with which was incorporated the Trustee Appointment Act, 
1850, and also that s. 34 of the Trustee Act, 1925, as to the restrictions on the 
number of trustees, did not apply. The question then arose whether the powers 
of a tenant for life in respect of the property could be exercised under s. 29 of the 
Settled Land Act, 1925, by the trustees. 

The Settled Land Act, 1925, s. 29 (1), provides: 


‘‘For the purposes of this section, all land vested or to be vested in trustees 
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on or for charitable, ecclesiastical, 
to be settled land, and the trustee 
have in reference to the land, a 
t for life and on the trustees of a settlement... 


or public trusts or purposes shall be deemed 
s shall, without constituting them statutory 
ll the powers which are by this Act 


owners, 

conferred on a tenan 

R. G. Nicholson Combe for the trustees. 

C, J. Radcliffe for the president of the society. 

Droop for a member of the society. 

P. J. Sykes for the mortgagee. 

FARWELL, J.—The question to be decided here is whether the land belonging 
to the Cleveland Literary and Scientific Society is vested in the trustees of the 
society for ‘‘public purposes” within the meaning of s. 29 (1) of the Settled Land 
Act, 1925, and ‘‘shall be deemed to be settled land.’’ 

The authorities have clearly decided that a society of this nature is not a charity, 
and compel me to hold that this society is not a charitable society. Neither is it 
an ecclesiastical trust. Then the question arises whether it comes within the 
meaning of ‘‘public purposes.’’ It is plain, in reading s. 29, that ‘‘public purposes” 
are something different from charitable or ecclesiastical purposes. In my judgment, 
this land is vested in the trustees for public purposes; it was conveyed to the 
trustees for the purposes of this society, the object of which, under r. 1 of its rules, 
is the encouragement of literature, science and art. It is true that the rules limit 
the benefits of the society to members, so that, in the first instance, it is not the 
general public, but particular members of the public, who benefit; but, notwith- 
standing that, in my judgment the land is, in this case, held for public purposes 
within the meaning of the section. 

It may be that, but for the Literary and Scientific Institutions Act, 1854, the 
land of this society would not be held on public trusts, since, apart from that Act, 
the members could have put an end to the trust at any time, and disposed as they 
thought fit of the assets. But that Act expressly provides that, on the dissolution 
of a society of this kind, no profit shall accrue to a member of the society, but that 
the assets are to pass to a society of a like nature. 

The true view is that this property is held primarily for the encouragement of 
literature, science and art, and not for the benefit of the members, and, since the 
encouragement of literature, science and art is a public purpose, the primary 
purpose for which the land is held is public. 

In these circumstances, I think that this is a case of a public and not of a private 
trust, and that it comes within s. 29. There will, therefore, be a declaration that 
the land is vested in the plaintiffs as trustees on or for public trusts or purposes 
within the meaning of s. 29, and that, for the purposes of that section, the land is 
deemed to be settled land. 

I am further of opinion that the alterations proposed are transactions for the 
benefit of the land or the persons interested within the meaning of s. 29 and s. 64 
of the Settled Land Act, 1925, and there will be a declaration that the plaintiffs 


may raise, by way of mortgage, an amount sufficient to pay the expenses of carrying 
out those alterations. 


Solicitors: Iliffe, Sweet & Co., for J. W. R. Punch & Robson, Middlesbrough. 
[Reported by E. K. Corrtz, Esa, Barrister-at-Law. ] 
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DAVIS v. PARKER 


[Kine’s Bencu Drviston (Lord Hewart, C.J., Avory and Humphreys, JJ.), April 
28, 29, 1931] 


[Reported [1931] 2 K.B. 210; 100 L.J.K.B. 590; 95 J.P. 146; 
47 T.L.R. 418; 29 L.G.R. 387; 145 L.T. 188; 75 Sol. Jo. 312; 
29 Cox, C.C. 297] 


Gaming—Common gaming house—Games of skill—Public resorting to premises 
to play games on automatic machines—Gaming Houses Act, 1854 (17 & 18 
Viet. 6. 68),\a, 4. 

The fact that the public are invited to resort, and do resort, to premises to 
play games of skill on automatic machines does not render the premises a 
common gaming house. 


Notes. Referred to: Ankers v. Bartlett, [1936] 1 K.B. 147. 

As to what constitutes a common gaming house, see 18 Hauspury’s Laws (3rd 
Edn.) 189-191, paras. 374, 875; and for cases on the subject, see 25 Diarstr 427-428, 
283-285. For the Gaming Houses Act, 1854, s. 4, see 10 Hatsspury’s Statutes 
(2nd Edn.) 771. 


Cases referred to: 
(1) Jenks v. Turpin (1884), 13 Q.B.D. 505; 53 L.J.M.C. 161; 50 L.T. 808; 49 
J.P. 20; 15 Cox, C.C. 486, D.C.; 25 Digest 423, 260. 
(2) Pessers, Moody, Wraith, and Gurr, Ltd. v. Catt (1913), 77 J.P. 429; 29 
T.L.R. 381, C.A.; 25 Digest 426, 276. 
(3) R. v. Hendrick (1921), 37 T.L.R. 447; 15 Cr. App. Rep. 149; 151 L.T.Jo. 163; 
[1921] W.N. 87, C.C.A.; 25 Digest 423, 255. 


Case Stated by Southampton justices. 

Informations under s. 4 of the Gaming Houses Act, 1854, were preferred by the 
respondent, William Henry Parker, chief inspector of police, against the appellants, 
George James Davis, George Reginald Davis, and Cyril Henry Davis, the owners 
of a place known as ‘‘Fun Fair,’’ 74, East Street, Southampton, for that, on 
July 26, 1930, they knowingly and wilfully permitted it to be opened for the 
purpose of unlawful gaming, and against the respondent, William James Leach, 
as manager of the premises. 

On the hearing of the informations the following facts were proved or admitted: 
The place was open to the public and contained automatic machines of different 
types operated by coins placed in the appropriate slots. Only one of the types of 
machines on the premises permitted the operator to win anything. That machine 
was called the ‘‘Circle of Skill,’’ and was worked by the operator putting a penny 
in the slot and thereby releasing a steel ball which fell into a circular plate studded 
with spikes, which could be moved by the operator in an endeavour to enable him 
to direct the ball into one of three winning cups. If the operator was successful 
he got his penny back and another ball to continue play. There was no evidence 
that any operator had successfully moved the plate, but it was proved that the ball 
on one occasion did fall into one of the cups without the plate being moved. Nor 
was there any evidence that chance predominated or that the chances were not 
alike favourable to all the players. The place was open to any members of the 
public who wished to enter, and members of the public were on the premises on 
the date charged in the informations and on other occasions, and children were 
sometimes there. 

It was contended for the respondent: (a) that the merit of any particular machine 
used or the skill required was not in issue; (b) that the place was a common 
gaming house because the games there carried on constituted unlawful gaming, 
and as being a place to which a large number of persons were invited habitually to 
congregate for the purpose of gaming; that it was not necessary to prove that any 
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person found playing was then playing for any money ; (c) that the Ams janie 
though lawful in themselves, became unlawful when played in a sone : g ee 
house, and that, therefore, the appellants were cuilty of the offences charge a8 = 
them. The respondent cited and relied on Jenks v. Turpin (1). It 4 conten ‘ 
for the appellants: (a) that the invitation to resort by the public to a house or roo 
to play lawful games was not in law sufficient to constitute the premises a par 
gaming house; (b) that there was no evidence that the premises ever were used as 
or constituted in law a common gaming house; (c) that proot that an unlawful 
game or a game in which chance predominated was, in the CIGUMEAD OES neces- 
sary, and there was no such evidence; (d) that the ‘‘Circle of Skill’ was a lawful 
game, and/or that the use of a similar machine had been held to be a game of skill 
and not unlawful in Pessers, Moody, Wraith, and Gurr, Ltd. v. Catt (2); that none 
of the other machines then on the premises were capable of use or used for gaming 
at all, and that no unlawful game was carried on on the said premises, and the 
offence charged against the appellants had not been committed by them. 

The justices were of opinion that the public were invited to resort to the premises, 
and did resort to them, to play games thereon; and that the playing of games there, 
irrespective of the lawfulness of the games so played, constituted the place a 
common gaming house. They accordingly convicted the appellants, and fined them 
20s. each. The appellants appealed. 


J. G. Trapnell, K.C., and R. H. Bayford for the appellants. 
W. E. Lloyd for the respondent. 


LORD HEWART, C.J.—The Case arises under an information preferred by the 
respondent, an inspector of police, under s. 4 of the Gaming Houses Act, 1854, 
against the appellants, for that they, being the owners of a certain place, knowingly 
and wilfully did permit the same to be opened for the purpose of unlawful gaming, 
and against one of them as having the care and management of the place. The 
only authority relied on by the respondent was Jenks v. Turpin (1). Notwith- 
standing the decision in Pessers, Moody, Wraith, and Gurr, Ltd. v. Catt (2), the 
justices apparently held that the decision in Jenks vy. Turpin (1) was sufficient 


authority to convict the appellants, and they have expressed their opinion as 
follows : 
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“Being of opinion that the public were invited by the appellants to resort to 
the place and did resort to it to play games thereon, and that the playing of 
games upon the place to which the public were invited and did resort, 
irrespective of the lawfulness of the games so played, constituted the place a 
common gaming house, we convicted the appellants.’’ 


It is, I think, frankly admitted by counsel for the respondent, who has argued the 
case so clearly and carefully, that there is no existing authority in the mass of 
authorities relating to gaming which goes to that length, and he invites this court 
to take a new step in supporting the opinion expressed by the justices. I content 
myself by saying that I do not think that there is any authority to support the view 
which the justices have expressed, and I think that this appeal ought to be allowed. 


AVORY, J.—I agree. I think that the proper inference from the finding of the 
Justices in this case that there was no evidence ‘that chance predominated or that 
the chances were not alike favourable to all the players’ is that the game was a 
game of skill, and, with regard to games of skill, the authorities seem to be quite 
clear, particularly the decision of the Court of Appeal in Pessers, Moody, Wraith, 
ee Ltd. v. Catt (2). The headnote, which summarises the judgment, is as 
‘‘By an agreement made between the 
agreed to supply and the defend 
machines. The machines were y 
a penny in the slot pressed a spri 
gyrated among a number of pins. 


plaintiffs and the defendant, the plaintiffs 
ant agreed to take on hire certain automatic 
rorked as follows: The operator having placed 
ng which released a ball. The ball thereupon 

The object of the operator was to catch the 
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A ball when it dropped by means of a cup attached to a movable bar. It entirely 
depended upon the skill of the operator in placing the cup in the right position 
for catching the ball. In an action claiming three weeks’ rent of the machines, 
held, that there was a dominant element of skill in the use of the cup, that it 
was therefore a game of skill, and that the plaintiffs were entitled to succeed.” 


That view is also, I think, borne out by the recital in the preamble to the Gaming 
B Act, 1845, which after reciting, 


‘Whereas the laws heretofore made in restraint of unlawful gaming have been 
found of no avail to prevent the mischiefs which may happen therefrom, and 
also apply to sundry games of skill from which the like mischiefs cannot arise’’ 


enacts that so much of an Act passed in the thirty-third year of the reign of King 
C Henry VIII, whereby any game of mere skill is declared an unlawful game, be 
' repealed. As Hawkins, J., said in Jenks v. Turpin (1), commenting on that 
statute (13 Q.B.D. at p. 521): 


“Nothing could more clearly indicate the intention of the legislature to legalise 
to all persons and at all times mere games of skill, but to preserve in their 
integrity all the penalties which then attached to the playing at unlawful games 
D anywhere, or gaming at all (even at lawful games) in common gaming houses.’ 


The same view, I think, is apparent from R. v. Hendrick (8)—a case tried before 
a jury—where the judgment of the court pointed out that the only relevant question 
which ought to be left to the jury was whether the game was one of mere skill. I 
agree, therefore, that the judgment of the justices in this case cannot be supported 
when they say that, irrespective of the lawfulness of the games played, it was 

E sufficient to show that the public had been invited to resort to the place and to play 
a perfectly lawful game. Such a decision would, in its terms, apply to a place like 
Lord's cricket ground or the Oval, and I cannot suppose that that is a correct result 
of anything said in Jenks v. Turpin (1). I agree, therefore, that the appeal should 
be allowed. 

F HUMPHREYS, J.—I agree. The question which the justices have asked of this 
court is ‘‘whether upon the above statement of facts we came to a correct de- 
termination and decision in point of law.’’ Their determination and decision in 
point of law is stated under the head ‘‘opinion’’ in the Case and has been read. I 
agree that that is an erroneous statement of law. That being so, these appellants 
ought not to have been convicted. 


G Appeal allowed, 


Solicitors: Speechly, Mumford, & Craig, for Lamport, Bassitt & Hiscock, 
Southampton; Sharpe, Pritchard & Co., for Town Clerk, Southampton. 


[Reported by T. R. F. Burrer, Esg., Barrister-at-Law.] 
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A 


INLAND REVENUE COMMISSIONERS v. SCOTTISH CENTRAL 
ELECTRIC POWER CO. 


[House or Lorps (Lord Hailsham, Lord Warrington, Lord Atkin, Lord Thanker- 
ton and Lord Macmillan), June 20, 23, 24, 1980, March 14, 1931} b 


[Reported 15 Tax Cas. 761; 145 L.T. 169; 1931 S.C. CHL. yro5; 
1931 §.L.T. 221] 

ome Tax—Deductions in computing profits—Business premises—Allowance of 
annual value—Owner’s rates in Scotland—Allowance against annual value 
for purposes of Sched. A—Amount of allowance for purposes of Sched. D— 
Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), Sched. D, Rules applicable to © 
Cases I and II, r. 3 (a). 
A company owned and occupied for the purposes of their business, which 
they carried on in Scotland, certain mills and factories in that country. The 
annual value of the mills and factories was £5,976, and the company paid 
owner’s rates (a charge peculiar to Scotland) in respect of the premises amount- 
ing to £1,752 per annum. The company claimed and was allowed to deduct, [ 
in assessing their liability under the Income Tax Act, 1918, Sched. A, the 
£1,752 in respect of owner's rates from the annual value of £5,976. In the 
assessment of the company’s profits for the purposes of Sched. D for the year 
ending April 5, 1927, the Crown sought to reduce the amount allowed in respect 
of the annual value of the mills and factories by deducting the £1,752 from the 
£5,976 and allowing only the net sum. The company challenged the assess- 
ment and the Court of Session held that the Crown was bound to allow the full 
sum of £5,976. In the following year the Crown allowed the sum of £5,976 
in making the assessment under Sched. D, but refused to allow a further 
deduction of £1,752 in respect of owner’s rates for which allowance had already 
been made in the assessment under Sched. A. 

Held (Lorp Arxrn dissenting): the further deduction of £1,752 was not per- F 
missible because the owner’s rates were payable by the company as the owners 
of the land and not as traders, and the rates were, therefore, not disbursements 
or expenses ‘‘being money wholly and exclusively laid out or expended for the 
purposes of the trade’’ within r. 3 of the Rules applicable to Sched. D, Cases I 
and II, of the Act of 1918. 


Notes. The Income Tax Act, 1918, Sched. D, Rules applicable to Cases I and II, G 
r. 3 (a), was replaced by the Income Tax Act, 1952, s. 137 (a). 

Distinguished: Southern v. Borax Consolidated, Ltd., [1940] 4 All E.R. 412. 
Referred to: Hughes v. Bank of New Zealand, [1936] 3 All E.R. 975. 

For the Income Tax Act, 1952, see 31 Hatssury’s Statutes (2nd Edn.). As to 
allowances in respect of the annual value of business premises, see 20 Hatspury’s 
Laws (8rd Edn.) 172, 173, paras. 298, 299; and for cases on the subject, see 28 H 
Dicest 45, 227-229. 


Inc 


Cases referred to: 

(1) Dow v. Merchiston Castle School, Ltd., 1921 S.C. 853; 8 Tax Cas. 149; 
Digest Supp. 

(2) Small v. Inland Revenue, 1920 8.C. 758; 57 S.L.T. 636; 1920 2 S.L.R. 185. T 

(3) Strong & Co., Ltd. v. Woodifield, [1906] A.C. 448; 75 L.J.K.B. 864; 95 L.T. 
as 22 T.L.R. 754; 50 Sol. Jo. 666; 5 Tax Cas. 215, H.L.; 28 Digest 57, 

(4) Fry v. Salisbury House Estate, Ltd., Jones v. City of London Real Property 
Co., Ltd., [1980] A.C. 482; 99 L.J.K.B. 403; 143 L.T. 77; 46 T.L.R. 336, 
358; 74 Sol. Jo. 232; 15 Tax Cas. 266, H.L.; Digest Supp. 

(5) Usher’s Wiltshire Brewery, Ltd. v. Bruce, [1915] A.C. 433; 84 L.J.K.B. 417; 
112 L.'T. 651; 81 T.L.R. 104; 6 Tax Cas. 399, H.L.; 28 Digest 56,287. 


A 


C 


H.L.] I.R.C. v. SCOT. CENT. ELECT. POWER CO. 747 


(6) Russell v. Town and County Bank (1883), 18 App. Cas. 418; 58 L.J.P.C. 8; 
aE 481; 53 J.P. 244; 4 T.L.R. 500; 2 Tax Cas. 321, H.L.; 28 Digest 45, 

(7) Stevens v. E. Boustead & Co., [1918] 1 K.B. 382; 87 L.J.K.B. 821; 118 L.T. 
294; 34 T.L.R. 143; 62 Sol. Jo. 211; 7 Tax Cas. 107, C.A.; 28 Digest 45, 
229. 

(8) Smith v. Lion Brewery Co., Ltd., [1911] A.C. 150; 80 L.J.K.B. 566; 104 L.T. 
321; 27 T.L.R. 261; 55 Sol. Jo. 269; 5 Tax Cas. 568; 75 J.P. 87, H.L.; 28 
Digest 57, 291. 

(9) L.0.C0. v. A.-G., [1901] A.C. 26; 70 L.J.Q.B. 77; 88 L.T. 605; 65 J.P. 227; 
49 W.R. 686; 17 T.L.R 181; 4 Tax Cas. 265, H.L.; 28 Digest 73, 392. 

(10) I.R. Comrs. v. Miller, [1930] A.C. 222; 99 L.J.P.C. 87; 142 L.T. 497; 46 
T.L.R. 207; 74 Sol. Jo. 188; sub nom. Lady Miller v. I.R. Comrs., 15 
Tax Cas. 25, H.L.; Digest Supp. 

(11) I.R. Comrs. v. Scottish Central Electric Power Co. (1928), 13 Tax Cas. 331; 
1928 §8.C. 260; 1928 S.L.T. 99; Digest Supp. 


Appeal against an interlocutor pronounced by the Court of Session as the Court 
of Exchequer in Scotland, dated Dec. 13, 1929, in a Case for the Inland Revenue 
Commissioners on appeal by them under the Income Tax Act, 1918, from a deter- 
mination of the Commissioners for the Special Purposes of the Income Tax Acts 
relative to two assessments to income tax for the year ended April 5, 1928, made 
on the respondents, the Scottish Central Electric Power Co., under Sched D of 
the Income Tax Act, 1918. 

The following is the Case Stated. 

At a meeting of the Commissioners for the Special Purposes of the Income Tax 
Acts held at Glasgow on March 4, 1929, the Scottish Central Electric Power Co., 
of Melville Street, Edinburgh, appealed against two assessments totalling £44,673, 
less £16,390 for wear and tear made upon them under Sched. D of the Income Tax 
Act, 1918, for the year ended April 5, 1928, by the additional Commissioners of 
Income Tax for the division of Falkirk. 

The following facts were admitted or proved : 

(i) The said assessments were made upon the basis of the company’s accounts 
for their trading year ending Dec. 31, 1926. The balance of the said accounts after 
deduction of all expenses of the company including rates and charges and assess- 
ments on lands, tenements and heritages owned and occupied by them for the 
purpose of their trade and the whole cost of the repairs and maintenance thereof, 
but inclusive of the profits and gains arising from the said lands, tenements and 
heritages deductible under r. 5 of Cases I and II of Sched. D of the Income Tax 
Act, 1918, was £48,897. The said balance does not make any provision for wear 
and tear of machinery and plant, such provision being calculated separately. 

(ii) It is agreed that the lands and heritages owned and occupied by the company 
are ‘‘mills, factories, and other similar premises’’ within the meaning of the proviso 
to sub-s. (2) of the said r. 5, and that by the effect of the said proviso the operation 
of the said subsection is excluded in the present case. 

(iii) The amount deductible under the said r. 5 from the said balance of profits 
and gains in respect of the annual value of the said lands, tenements and heritages 
was £5,976, in accordance with the assessments made under Sched. A and the 
decision in the previous case taken by the Crown against the company reported 
(1928 S.C. 260; 13 Tax Cas. 331). 

(iv) Under r. 4 of No. V of Sched. A the Commissioners of Inland Revenue gave 
relief by abatement from the said assessments under Sched. A of a sum of £1,752 
for the year 1926, and the said assessments were also for the purpose of collection 
reduced by certain allowances in respect of repairs, totalling £1,014 17s. 6d. for 
the year 1926. 

(v) The said assessments under Sched. D appealed against were made by deduct- 
ing the full amount of the said assessments under Sched. A (namely, £5,976) from 
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the said balance of the company’s profits (namely, £48,897), but adding thereto the 
sum of £1,752, being the amount paid by the company in the year 1926, in respect 
of owner’s rates, allowed in the Sched. A assessments. It was contended on behalf 
of the company that the addition of £1,752 for owner’s rates was wrongly made 
and that this sum was a proper deduction in arriving at the balance of their profits 
and gains; and the company relied upon the decision of the Court of Session upon 
the case brought before the court for the previous year. On behalf of the Inland 
Revenue Commissioners it was contended that the owner’s rates were paid by the 
company in their capacity of property owner, and not qua trader, and that the 
deduction should not be allowed. 
The decision of the Special Commissioners was stated as follows : 
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“We had listened to arguments in support of the same method of assessment 
upon the appeal of the company for the previous year, and for reasons given 
in the Case Stated for the opinion of the Court of Session we had rejected them. 
We were confirmed in our previous opinion by the judgment of the Court of 
Session, and we accordingly allowed the present appeal and reduced the assess- 
ments under Sched. D upon the company by £1,752.”’ 


The question of law for the opinion of the court was: ‘‘Whether the company 
are entitled to deduct the said sum of £1,752 in arriving at the balance of the profits 
and gains of their trade.”’ 

The First Division of the Court of Session, sitting as Exchequer, held (Lorp 
Morison dissenting) that the cost of owner’s rates wholly expended for the purposes 
of the company’s trade was an admissible deduction in computing its profits assess- 
able to income tax under Sched. D, notwithstanding that a similar deduction had 
been allowed in computing its profits assessable to tax under Sched. A. 

The commissioners appealed. 


The Attorney-General (Sir William Jowitt, K.C.), The Lord Advocate (Craigie 
Aitchison, K.C.), Reginald Hills, and A. N. Skelton (of the Scottish Bar) for the 
Crown. 

T. M. Cooper, K.C., and A. M. Macrae Williamson (both of the Scottish Bar), 
and W. A. Barton for the respondents, the taxpayers. 


The House took time for consideration. 


March 14. The following opinions were read. 


LORD HAILSHAM.—This is an appeal from an order of the First Division of 
the Court of Session affirming a decision of the Inland Revenue Commissioners and 
allowing a deduction of £1,752 to be made by the respondent company in calculating 
their profits for the purpose of assessment under Sched. D of the Income Tax Act, 
1918. The question of law stated for the opinion of the court is whether that 
deduction is properly made in arriving at the balance of the profits and gains of the 
respondent company’s trade. It appears from the facts as stated that the respon- 
dent company carry on business in Scotland, and that for the purposes of their 
business they own and occupy certain mills and factories in that country. The 
annual value of these mills and factories ig £5,976; and the company pay owner's 
rates in respect of these premises to the amount of £1,752 annually. The right to 
deduct these owner's rates in the circumstances to which I shall presently allude, 


is the matter in dispute. The relevant sections of th 
: se e Income Tax A 
follows. Schedule A, No. V, r. 4, provides : x Ach ae 





“Where it is shown to the satisfaction of the Commissioners of Inland 
Revenue that the landlord of lands in Scotland is by law, (a) charged with an 
public rates, taxes or assessments which in England are by law a charge a 
the occupiers of land; or (b) charged with any public rates or taxes or ‘other 
public burdens, the like whereof are not chargeable on lands in England the 
said commissioners shall cause such relief to be given in respect of tax aa is 
Just and reasonable having regard to the additional burden on the landlord.” ; 


I 
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Schedule D, Case I, Rules applicable to Cases I and II, provides: 


“1 (i). The tax shall be charged without any other deduction than is by this 
Act allowed. 

3. In computing the amount of profits or gains to be charged, no sum shall 
be deducted in respect of (a) any disbursements or expenses not being money 
wholly and exclusively laid out or expended for the purposes of the trade.”’ 


Both in the years ending April, 1927, and April, 1928, the respondent company 
claimed to be allowed to deduct from their assessment of £5,976 the aforesaid sum 
of £1,752 paid by them in respect of owner’s rates in assessing their liability under 
Sched. A; and the Inland Revenue Commissioners granted the allowance. In 
making their return to Sched. D the company claimed to be allowed to deduct the 
£5,976 as the annual value of premises used for the purposes of their trade and 
also the £1,752 as a disbursement of money wholly and exclusively laid out or 
expended for the purposes of the trade. In the assessment under Sched. D for the 
year ending April 5, 1927, the inland revenue authorities sought to reduce the 
amount allowed by way of reduction in respect of the annual value of the mills and 
factories by deducting the £1,752 from the £5,976. This deduction was challenged 
by the company and on appeal by way of Special Case the Court of Session upheld 
the company’s contention. In assessing the profits under Sched. D for the follow- 
ing year, the inland revenue authorities accepted this decision and allowed the 
‘deduction of £5,976 as the annual value of the mills and factories; but they refused 
to allow the deduction of the £1,752 owner’s rates for which allowance had already 
been given to the company in assessing their liability under Sched. A. The Court 
of Session has held that the revenue authorities are bound to allow the deduction, 
hence this appeal. 

I confess that I have found very great difficulty in reaching a decision in this 
ease. My difficulty is increased by the facts, first, that the conception of owner's 
rates is not one which is familiar to English lawyers, and secondly, that the argu- 
ment presented for the Crown before your Lordships and, as we are informed, before 
the court below, is not dealt with in any of the judgments, so that we do not have 
the advantage of knowing the reasons which led to its rejection by the learned 
judges of the Court of Session. But after careful consideration I have reached the 
conclusion that the deduction was not admissible and that the appeal succeeds. It 
is conceded for the respondents that if their contention is correct, it follows that the 
same amount is being allowed as a deduction twice over, and that in the aggregate 
they will pay income tax on £1,752 less than their actual profits for the year. It 
is further to be noted that the allowance which is granted under r. 4 of No. V of 
Sched. A is plainly intended as an allowance conceded to landlords in Scotland in 
order to equalise their position with that of landlords in England. In the case of 
English landlords the Sched. A tax is assessed on the annual value, and it is 
expressly provided that where a landlord has agreed to pay the occupier’s rates, 
those rates are to be deducted from the annual value of the property. Presumably 
in such a case the amount of the rent would reflect the result of the agreement, so 
that ultimately the Crown would receive tax on the full annual value of the 
premises. In the case where the landlord is also the occupier in England there 
could be no question of double allowance in respect of any part of the rates. It is 
an anomalous result if a rule which is designed to produce equality between land- 
lords in England and Scotland is so worded as to give to the Scottish owner-occupier 
a right to double deduction which the Mnglish owner-occupier cannot possibly 
obtain. But in my judgment that is not the result of the enactment. 

Under r. 4 of No. V of Sched. A the commissioners are to cause such relief to be 
given as is just and reasonable having regard to the additional burden on the Jand- 
lord, i.e., the burden additional to that borne by the English landlord. If, in fact, 
these owner’s rates were really money wholly and exclusively expended for the 
purpose of the trade so as to be deductible under the rules of Sched. D there could 
be no additional burden on the landlord. In my judgment when the respondent 
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under Sched. A in respect of these owner's rates they 
that these rates were not money wholly and exclusively 
f their trade, and that they were an additional 
burden laid on them as landlords and in respect of which they could not get relief 
otherwise than by allowance under Sched. A. Having obtained the relief under 
Sched. A on this basis, I do not think that it is open to them now to say that the 
rates are a proper allowance under Sched. D. 

It is said that in some cases under the Income Tax Acts there is a possibility of 
double deduction and the case of repairs was expressly referred to; but in the case 
of repairs the allowance to be given under Sched. A is an arbitrary one and the right 
to receive it is expressly ¢ 
result is that the statute has given relief in case of repairs both under Sched. A and 
under Sched. D, though it is not calculated in the same way in each case. But in 
the case of these Scottish owner’s rates I find no such right to double relief expressly 
conferred, and unless it is so conferred I do not think it can be claimed. 

I do not decide that it is impossible for sums paid by way of owner’s rates to 
come within the definition of disbursements and expenses wholly and exclusively 
expended for the purpose of trade; what I do decide is that it is not possible for a 
taxpayer to claim and obtain relief in respect of such rates under No. V, r. 4, of 
Sched. A, and afterwards to contend that they come within r. 3 of Cases I and IT 
of Sched. D. In my opinion the appeal succeeds and must be allowed with costs 
here and below. 
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company applied for relief 
were in effect representing 
laid out or expended for the purpose 0 


LORD WARRINGTON.—The respondents are the owners of certain heritages in 
Scotland which fall under the description of ‘‘mills, factories, and other similar 
premises,’’ within the meaning of the proviso to r. 5 (2) of the Rules applicable 
to Cases I and II under Sched. D of the Income Tax Act, 1918, and they occupy 
those heritages for the purposes of their trade or business. They are, of course, 
liable to be assessed under Sched. A in respect of the annual value of these heritages 
and they have in fact been so assessed. They are also liable to be assessed under 
Sched. D in respect of the profits and gains arising or accruing to them from the 
trade carried on by them as purveyors of electric power. The computation of tax 
under this head is, under the well-known r. 5 (1) of the Rules applicable to Cases I 
and 1 of Sched. D, to be made exclusive of the annual value of the heritages above 
mentioned, occupied as they are for the purposes of trade and separately assessed 
and charged under Sched. A. 

By the law of Scotland, differing in this respect from the law of England, the 
owner of heritages is required to pay a proportion of the local rates—usually one- 
half. This proportion may be conveniently referred to as ‘‘owner’s rates.’’ Under 
Sched. A, No. V, r. 4, the owner, or ‘‘landlord’’ as he is called, of lands in Scotland 
charged with owner's rates is entitled to reasonable relief in respect of this addi- 
tional burden, and in practice this relief is usually allowed in respect of the total 
sum Lee ‘ean he is so charged. This practice has been followed in the present 
saan Pie aati er assessments against them in respect of the heritages 

on have been allowed an abatement of £1,752, the ' 
rates, from £5,976, the gross annual value. ae 
: In their assessment under Sched. D, in obedience to a decision of the Court of 
ession in proceedings between the same parties as in the present case, the gross 
annual value of the heritages in question, including the £1,752, has been excluded 
for the purposes of computation under that schedule. Th 
sha e c e profits are therefore not 
y t at sum. The result is that the £1,752 is not included amongst the 
items of receipt in the account of profits and gai risi i : 
trade. Th Pp gains arising or accruing from the 

ade. e respondents nevertheless claim to deduct as an it the di 
ment side of the 75 : om on SS ae 
men account the same £1,752, with the lt that i im i 
justified they would obtain a doubl ded 4 ane. 

ouble deduction from taxable income in respect of 


that s ; =e 
at sum. That this would be the result is not disputed. The commissioners 
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upheld the respondents’ claim and their decision has been affirmed by the First 
Division of the Court of Session (Lorp Morison dissenting). The Crown appeals. 

The first point raised by the Crown—a decision on which, in their favour, renders 
unnecessary a decision on the question as to double deduction—is that the deduction 
of the item of expenditure claimed by the respondents and allowed by the com- 
missioners and the Court of Session, is prohibited by r. 8 (a) of the Rules applicable 
to Cases I and IT under Sched. D as not being ‘‘money wholly and exclusively laid 
out or expended for the purposes of the trade.’’ Curiously enough, although this 
point was strenuously argued by counsel for the Crown, it is not alluded to by the 
majority of the learned Lords of the Court of Session. Lorp Morison did refer to 
it but only to say that he thought it ‘‘clear that the sums paid as owner’s rates are 
disbursements made for the purposes of the business’’ and proceeds to decide in 
favour of the Crown on the other point without giving any reasons for his opinion 
on the point in question. With all respect to the learned judge the question is not 
whether the disbursement is made for the purposes of the business but whether it 
is money wholly and exclusively laid out or expended for such purposes. 

It is, I think, clear that not every sum expended by an owner of land occupied 
by him for the purposes of his trade can be regarded as wholly and exclusively laid 
out for such purposes: see Dow v. Merchiston Castle School, Ltd. (1) and the 
judgment of Lorp Dunpas in Small v. Inland Revenue (2); see also Strong & Co., 
Ltd. v. Woodifield (3). Moreover, the recent decision in this House in Fry v. 
Salisbury House Estate, Ltd. (4) throws considerable light on the question. In 
that case receipts consisting of rents received by a company, owner of a large 
building of flats, were excluded from the computation of profits and gains of a 
business carried on in connection with the same premises on the ground that they 
were received by the company in their capacity as landowners and not as traders. 
I see no reason why the same principle should not apply to expenditure. In the 
Income Tax Act, 1918, itself, the owner’s rates are described as ‘‘an additional 
burden on the landlord’’ (see Sched. A, r. 5, No. IV) and are therefore dealt with 
under Sched. A and an abatement allowed accordingly. 

In my opinion the owner’s rates are paid by the landlord as owner of the land 
and the fact that he also occupies the land for the purposes of trade is immaterial 
and does not of itself render the expenditure one that is wholly and exclusively 
made for the purposes of the trade. 

I think, therefore, on this point the Crown are right, and if so the appeal succeeds 
without it being necessary to express an opinion on the point as to double deduction. 
I will only say that having read the reasons given by the several learned judges in 
the Court of Session I prefer those of Lorp Mortson. There would, if the respon- 
dents’ claim be admitted, be a double deduction or allowance of the same sum in 
ascertaining what it is now settled is one tax only, though computed in different 
ways, in respect of different items of property, and I can see nothing in the pro- 
visions of the Act express or implied which authorises such double deduction or 
allowance. I think the appeal should be allowed and the decisions of the commis- 
sioners and the Court of Session reversed with costs here and below. 


LORD ATKIN.—The respondents are owners of certain mills and factories which 
they occupy for the purpose of their trade as an electric power company. The 
question arises in an income tax case in relation to ‘‘owner’s rates,’’ i.e., the pro- 
portion of rates which according to the law of Scotland would fall to be paid by 
owners as such, whether occupiers or not. The respondents have deducted the 
whole of the rates, occupier’s and owner’s, in computing their profits for assessment 
under Sched. D of the Income Tax Act. The Crown contests the deduction of the 
owner’s rates. A former case between the parties raised a similar point in a dif- 
ferent form. In that case the dispute also arose under assessments under Sched. D 
for the years 1928, 1924, 1925. The respondents had deducted the total amount of 
the assessment of the premises in question under Sched. A. They had also, as in 
the present case, deducted as expenses the amount of the owner’s rates. The 





the amount of the owner’s rates, exercising the discretion given them by Sched. A, 
r. 5, No. IV. They sought to have it declared that the respondents were not 
entitled to deduct the whole of the Sched. A assessment but only the amount less 
the owner’s rates already allowed. The Court of Session decided that the statute 
entitled them to deduct the whole of the assessment. In that case the right to 
deduct the owner's rates in computing the profits under Sched. D was not ques- 
tioned: the only dispute was as to the amount of the deduction in respect of 
Sched. A. In the present case the commissioners have again in their discretion 
made an allowance under Sched. A of the owner’s rates: but they now challenge 
the deduction of those rates in the general computation of trading profits under 
Sched. D. Their case is put in two ways: 

(i) It is said that the deduction of owner's rates is never a proper deduction under é 
Sched. D. It is not money wholly and exclusively laid out for the purposes-of — 
trade, and therefore is a deduction prohibited under Sched. D, Cases I and II, 

r. 8 (a); or, which is much the same thing, it is an expense specially incident to : 
D 
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commissioners had reduced for purposes of collection the Sched. A assessment by A 
t 
5 
? 


the property in the heritages, and should be deducted if at all under Sched. A. 

(ii) It is said that the deduction having been allowed, income tax under Sched. A 
cannot be allowed again under Sched. D. Income tax is one tax on the taxpayer’s 
full income : and double deductions are not permitted. 

The first contention is far-reaching. It will obviously affect many trading con- 
cerns not in Scotland only: and as it appears to me to disturb income tax law and 
practice as established for many years, and to conflict with a series of decisions of 
your Lordships’ House, I will not apologise for dwelling on it. In the first place — 
the question whether a deduction is money exclusively laid out for the purposes of Ef 
the trade is primarily a question of fact: see Usher’s Wiltshire Brewery, Ltd. v. 
Bruce (5), [1915] A.C. at p. 466, per Lorp Sumner. On this point no difference 
of opinion existed amongst the commissioners or the learned judges of the court of 
session. The commissioners in the Case Stated referred to the reasons given by 
them in the former Case Stated and admitted the deduction. In the former case 
they found in para. iv of the Case (13 Tax Cas. at p. 335), F 

‘The allowance of the rates as of the repairs is properly made in arriving at 

the balances of the company’s profits and gains.”’ 

In the former case the court had not to decide the point, but both the Lorp Prest- 
DENT Ciypg and Lorp Sanps appear to have had little doubt as to the propriety of 
the deduction: see 13 Tax Cas. at pp. 839 and 342. In the present case I think 
that there can be no doubt that the argument mainly relied on by the Crown was G 
the argument as to double deduction. This probably accounts for the fact that the 
learned judges do not expressly deal with the first point. Lorp Biackpurn indeed 
treats it as conceded by the Crown. The Lorp Presrpent Crype, after referring to 
“the usual deductions for all public rates’? which had been allowed by the commis- 
sioners in the assessments in the former case, proceeds (1930 S.C. at p. 281), ‘‘the 
assessment allows, as before, deduction of all public rates,’’ and goes on to say that H 
if for any reason the company is not entitled to deduct from its gross trading re- 
turns the whole of the public rates paid by it on its premises, one would have 
expected the assessing commissioners to have ordered the deduction by so much as 
represents the owner’s share. Lorp Morison, who dissents as to double deduction 
says (1930 S.C. at p. 238): 

It is, I think, clear that the sums paid as owner's rates are disbursements : 
made for the purposes of the business, and that their amount is a legitimate 
deduction in arriving at the amount of the assessable profits and gains.” 

Thus the commissioners and the 


arte learned judges are unanimous in their conclusion 
at these deductions are proper! 


y made in arriving at the profits or gains arisin 
hs = respondents from their trade as an electric Supply company. “The pi 
ict er, contends that as a matter of law they cannot be made; and this conten- 
ton your Lordships have to decide. The detailed facts are not fully set out in the 
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Case; but as narrated to the House by counsel they were not disputed. It appears 
that the site on which the premises are erected was purchased by the company for 
the purpose of erecting thereon the buildings in question; and these buildings 
consist of power house and machinery sheds necessary for the respondents’ business 
and used solely for that purpose. It will be useful to refer to the findings in 
Usher's Wiltshire Brewery, Ltd. v. Bruce (5), upon which this House set acide the 


eo decision to disallow the deduction there claimed ({1915] A.C. at 
p- 4385: 


“The said premises have been acquired by the appellants and are held by them 
solely in the course of and for the purpose of their said business and as a neces- 
sary incident to the more profitably carrying on of their said business. The 
possession and employment of the said premises as aforesaid are necessary to 
enable them to earn the profits upon which they pay income tax, and without 
the said premises and their use as aforesaid the appellants’ profits, if there 
were any at all, would be less in amount.” 


The premises in that case were tied houses owned by brewers. I will refer 
presently to the deductions there allowed: for the present I content myself with 
saying that it could not be disputed that every word of that finding would apply to 
the present case; and that the finding of fact of the commissioners in this case must 
be taken to be equivalent. It is, however, contended that as the expenses in 
question fall on the respondents because they are owners of the premises, and as 
some similar expenses (not necessarily the same) would fall on them though the 
premises were occupied by other persons not for the business of the respondents, 
they cannot be taken into account in computing the profits under Sched. D. The 
argument seems to be (a) they are not expenses of the business; (b) if they are they 
are incurred in relation to so much of the income of the respondents as is derived 
from the property in the premises. This income is separately assessed under 
Sched. A, and the expenses in question may be taken into account under Sched. A: 
and therefore cannot be exclusively expended for the purposes of the business. As 
I have stated it, one cannot avoid observing the non sequitur. Expenditure on the 
premises on which business is carried on is and must be in ordinary business 
circumstances business expenditure, which if annual has to be met before profits 
ean be ascertained. Why is the annual value allowed to be deducted in computing 
the profits? Not to avoid double taxation but because the expense of providing the 
business premises is an outgoing of the business to be taken out of the gross receipts, 
and is imputed as an expense even +f the trader owns the premises and does not 
year by year pay an annual rent. This was established in Russell v. Town and 
County Bank (6) in 1888. There the respondent bank owned branch premises on 
which they paid the Sched. A valuation. The premises were used in part as a 
dwelling-house for the respective branch managers. The bank deducted the whole 
of the Sched. A valuation. The Crown resisted the deduction of the whole, relying: 
on the rule which prohibited a deduction for the value of any dwelling-house except 
such part as is used for the purposes of the trade. This House decided against the 


Crown. Lorp HEerscHELL says (13 App. Cas. at p. 425): 


“Now it is not disputed that the annual value of premises exclusively used for 
business purposes is properly to be deducted in arriving at the balance of profits 
and gains. I am, of course, speaking, for the moment, of premises which are 
not used in any way as 4 place of dwelling, but are exclusively business 
premises. But there may be a question where the right to make that deduc- 
tion is to be found. I am myself disposed to think that it is allowed because 
it is an essential element to be taken into account in ascertaining the amount 
of the balance of profits. If not it can only be included by a very broad exten- 
sion of the terms actually used, as being a disbursement or expense which is 
money wholly and exclusively laid out or expended for the purposes of the 


trade.”’ 
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It will be noticed that in this case the bank OTe a ae 
they might have let for other purposes, and pai c ages a 
and no suggestion is made as to the exemption being due to the pear . a ‘ 
double taxation. Lorp HerscHeLL’s reasoning 1s accepted and confirmed by bo 
Lorp FrrzceraLp and Lorp MacnaGutTen who sat with him. I confess i find it 
difficult to see why if the annual expense incurred by an owner trader in providing 
the trade premises is allowed as a trade expense, the incidental expenses relating B 
to those premises should be excluded, unless by express provision of the statute. 
The decision of the House that the provision of the trade premises is necessarily 
and exclusively a trade expense to be allowed in the computation of the profits was 
followed by the Court of Appeal affirming a decision of my own in Stevens v. BE. 
Boustead & Co. (7), where there could be no question of double income tax inasmuch 

as the premises were situate at Singapore and Penang and were not assessable C 
under Sched. A. The next case I would refer to is Smith v. Lion Brewery Co., Ltd. 
(8). In that case the brewery company owned a number of tied houses: and in 
accordance with the provisions of s. 3 of the Licensing Act, 1904, the tenants had 
made deductions from the rent of the proportion of the compensation levy as fixed 
by Sched. 2. The company in computing their profits under Sched. D had deducted 
these compensation charges by which their rents had been diminished. The Court D 
of Appeal decided in favour of the deduction, reversing the decision of CHANNELL, J., 
who had held that the amount was not wholly and exclusively laid out for the pur- 
pose of the trade. The House was equally divided, Lorp Hatspury and Lorp 
ArkrINson being in favour of the deduction, Lorp Loresurn and Lorp Suaw being 
against it. It is unnecessary to remind your Lordships that the decision pro 
negante so given is authoritative and binds your Lordships. For this reason it was H 
accepted and followed by Lorp Loresurn himself in a later case to which I shall 
refer. It will be observed that the deduction by the tenant is made whether the 
landlord is trading or not. It is only where he is a trader that there, as here, the 
computation under Sched. D comes into question. In other words the deduction 


is made from the annual profits of the owner as owner. Lorp ATKINSON says 
({1911] A.C. at p. 160): fF 


‘Again, it is urged that the landlord pays his contribution as landlord and 
because of his proprietary interest in the premises, and not as trader, since he 
would be equally liable to it whether he traded or not. That, no doubt, is so; 

but in the present case the company have become landlords and thus become 
liable to pay the charge, for the purpose solely and exclusively of setting up 

the tied-house system of trading. If the company took under lease a plot of G 
land to enlarge their brewery or took similarly premises in which to establish a 
depot to sell their beer through an agent, the same criticism might be applied 

with equal force to the payment of the rent reserved by the lease. They would 

pay it as lessees, not as brewers. They would pay it whether they continued 

to brew or not. Yet under the provisions of the very rule relied upon in this 
case, they would be entitled to deduct the rent from the profits accrued, and H 
that, too, utterly irrespective of whether the receiver of the rent used it to pay 

for his support or for his pleasure, or even to set up a rival brewery.”’ 


Lorp ArKrnson’s reasoning is expressly approved by Lorp Hatspury ({1911] A.C. 
at p. 156). It is important I think to notice that the very contention which Lorp 
ATKINSON is combating is adopted by Lorp LoreBurn ((1911] A.C. at p. 155), where , 
he says it is only in the character of owners of a house that the brewery company 


can be called on to pay this levy at all. In the last sentence of the paragraph he 
says, 


‘still less, in my opinion, can you claim to take credit, by way of deduction 

from an assessment upon a trade for moneys paid in respect of ownership of 

landed property which is assessable under a different schedule altogether se 
Great as is the value to ‘ | 


be given to an ini 
as give y opinion 
that his judgment so ex 


of Lorp Loresurn’s, it seems plain 
pressed must be taken 


as overruled by the members of the 
, 


a 


H.L.] LR.C. v. SCOT. CENT. ELECT. POWER CO. (Lorp Arkin) 755 


L House whose judgment prevailed. If this be so can there be any difference in 
principle between a statutory burden placed on a landlord qua landlord because the 
tenant carries on a particular trade and a statutory burden placed on the landlord 
qua landlord because the premises are occupied and public services rendered to 
them which have to be paid by rates? I can see none. If the landlord has 
acquired the premises exclusively for the purposes of his own trade, and is using 

3 them accordingly, this decision seems to be authoritative that the statutory burden 
imposed on him is a trade expense. 

The next case is Usher’s Wiltshire Brewery, Ltd. v. Bruce (5). The appellants, 
the brewery company, acquired and owned licensed houses which were let to tied 
tenants. The tenants under the leases were under covenant to repair and to pay 
rates; the company in fact did all repairs, and in some cases paid the rates. It 

was found that such payments were a matter of commercial expediency and neces- 
sary to avoid loss of tenants and consequent transfers. The company also paid fire 
insurance premiums and licence insurance premiums. In consideration of the tie 
the tenants paid less rent to the company than the true annual value, and in the 
ease of houses which the company held on lease less than the rent paid by the 
company. The company in their computation of profits deducted the difference 

D between Sched. A valuation and rents received; or in the case of their leasehold 
houses between rents they paid and rents they received; they also deducted the 
payments for repairs, for rates, and for fire and licence insurances. All these were 
disallowed by the Court of Appeal, but were allowed by this House. If the judg- 
ments delivered in this House are carefully considered it will appear that they 
conclude this case. Lorp Loresurn, accepting the»principle laid down in the Lion 

E Brewery Case (8) in the judgments that prevailed, states ({1915] A.C. at p. 444) 
that there the compensation levy 


‘‘was held to be a proper debit in estimating the balance of profits of the 
brewery business, because it was paid to keep going another business the suc- 
cess of which was essential to their own. That was the principle of the 
decision, and not the narrow point that compensation was payable by statute. 
Whether the necessity to pay arises by statute or from business considerations 
seems to me immaterial, in view of that decision.” 


In the present case owner's rates are legally payable : in the Wiltshire Brewery Case 
4 (5) the expenses were payable under commercial necessity. The last sentence of 
Lorp Lorepurn seems to indicate that there is no difference on that score. Lorp 
G Arxrnson ([1915] A.C. at p. 448) states the principle laid down in the Lion Brewery 
Case (8): 
“Stated broadly, I think that doctrine amounts to this, that where a trader 
bona fide creates in himself, or acquires a particular estate or interest in 
premises, wholly and exclusively for the purpose of using that interest to secure 
a better market for the commodities which in his trade he vends [applying to 
H the present case I would substitute to secure a site for the manufacture of the 
commodities, &c.], the money devoted by him to discharge a liability imposed 
by statute on that estate or interest, or upon him as the owner of it, should be 
taken to have been expended by him wholly and exclusively for the purposes of 
this trade.” 
That passage might well have been delivered by the learned Lord in a judgment 
dismissing the present appeal. I am unable to see how the present point could be 
ruled in favour of the appellants without expressly overruling the law as there 
laid down. Lorp SUMNER says ({1915] A.C. at p. 469): 


“Next as to the rent. A trader who utilises for the purposes of his trade some- 
thing belonging to him, be it chattel or real property, which he could otherwise 
let for money, seems to me to put himself to an expense for the purposes of his 
trade. Equally he does so if he hires or rents for that purpose ea: 
belonging to another. The amount of his expense 1s prima facie what he woul 
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have got for it by letting it in the one case, and what he pays for it when re 

it in the other. Where he gets something back for it, while employing it in 

his trade, by receiving rent or hire for it in connection with that trade, the true | 
amount of his expense can only be arrived at by giving credit for such receipt. F | 
In principle, therefore, I think that in the present case rent foregone, Mens ; 
by letting houses, which the brewers own, to tied tenants at a low rent instea B 
of to free tenants at a full rack-rent in the open market, or by letting houses B 
in the same way, which they hire and then re-let at a loss, is money expended 
within the first rule applying to both the first two cases of Sched. D, and that 
upon the findings of the Special Case which are conclusive, it is ‘wholly and 
exclusively expended for the purposes of such trade.’ ”’ 


The findings have already been set out in the earlier part of the present judgment. Cc 
There is no express finding of ‘‘wholly and exclusively expended 3 on the contrary, . | 
the commissioners rejected the deductions. The noble Lord’s view of the law igs 
therefore the weightier. His Lordship continued (ibid.) : 


“It is said that such expenditure is not ‘wholly and exclusively expended.’ 
In so far as any questions of law arise here—and it is not clear that there are 
any—I think that the decision in Smith v. Lion Brewery Co., Ltd. (8) disposes D 
of them. Where the sole and exclusive purpose of the expenditure is the 
purpose of the expender’s trade, and the object which the expenditure serves 
is the same, the mere fact that to some extent the expenditure enures to a 
third party’s benefit, say that of the publican, or that the brewer incidentally 
obtains some advantage, say in his character of landlord, cannot in law defeat 
the effect of the finding as to the whole and exclusive purpose.”’ E 


Lorp Parmoor says ([1915] A.C. at p. 473): 
‘In the present case the commissioners have found that the possession and 
employment of the tied houses are necessary to enable the appellants to earn 


the profits on which they pay income tax. I think it follows that expenditure 
reasonably incurred on or in connection with such houses is an expenditure 


incidental to the trade and necessary to earn the profits taxed, and would be F 
set against the receipts of the trade in an ordinary commercial balance sheet. 
No auditor could properly pass a balance sheet unless such a deduction had 
been made.”’ : 


He decides that all the deductions were rightly made. 
The result of the cases I have cited is that the owner trader who has acquired @} 
premises for the purposes of his trade has been allowed in computing the profits 
of his trade to deduct the annual value of the premises, rent paid by him for the 
premises, a statutory deduction from rent due to him made by a tenant to whom 
he has let for the purposes of his trade, repairs to the premises whether occupied 
by himself or such a tenant, rates on the premises occupied by such tenant and — 
paid by the owner as a commercial necessity, and finally fire insurance premiums. Hi 
The question is not whether the expenses would equally have fallen on the owner 
if he had not acquired or used them for the purposes of his trade. This is made 
clear by the passages from Lorp ATKINSON and Lorp Sumner cited above and from 
the allowance of rent, repairs and fire insurance. The question is whether the 
trader has acquired the premises for the purposes of his business, and whether the — 
expenses have been incurred for that purpose. I find it impossible to distinguish I 
the share of owner's rates in the present case, from the expenses allowed i. the " 
cases cited. I am in complete agreement with Lorp Mortson’s expressed view that 
the amount is a legitimate deduction; but whether T agree with it or not is irrele- 
vant, for in my judgment the matter is concluded by the authority of the cases 
cited. Reliance was placed on the decision of Dow v. Merchiston Castle School 
Ltd. (1). T hesitate to express a definite opinion on a matter of Scots law such as 
a duplicand. I should have thought that the payment in question was of the nature 
of a capital payment, and quite unlike an annual expense. If, however, it can be 






’ 


F 


= 
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made analogous to such an annual expense as rent, the decision, with respect, is 
inconsistent with the principles stated in the Usher’s Wiltshire Brewery Case (5), 
and cannot be followed. 

The remaining contention is that which seems to have been principally relied 
on in the Court of Session on which the judges were not unanimous. It is said 
that as the respondents have had the benefit of an allowance for owner’s rates in 
the computation of the amount collected under Sched. A, the deduction cannot 
again be made under Sched. D. It will be observed that for the purpose of testing 
this contention it must be assumed that the deduction would properly be made in 
computing the profits under Sched. D were it not that a similar deduction had 
been made under Sched. A. Otherwise, of course, the argument is merely a re- 
statement of that already discussed. It is said that income tax is one tax on the 
full profits and gains of the taxpayer: and that if a double deduction of a particular 
expense is allowed the taxpayer does not pay on his full profits. It has to be 
admitted that in the events that have happened the taxpayer in this case has been 
allowed to deduct the owner’s rates twice over in computing income tax under the 
two schedules, and in that respect has been held liable to pay tax on less than his 
full profits and gains as they might have been computed in different circumstances. 
The only question is whether the deduction under Sched. D is admissible under the 
Act. I venture to think with respect that the deduction under Sched. D is properly 
made; the fact that it is a double deduction is due to the voluntary act of the 
revenue authorities in allowing it by their discretion under Sched. A and whether 
voluntary or not the allowance under Sched. A has no bearing on the computation 
of profits under Sched. D. It appears to me that this contention is disposed of by 
the Usher's Wiltshire Brewery Case (5), but before I discuss the bearing of that 
case it may be useful to say a few words on the general principles applicable. 
Income tax it is true is one tax; but it is nowhere enforced on one income regarded 
as a whole. On the contrary, the ruling words of the Income Tax Act, 1918, are 
to be found in s. 1, which provides : 


“Where any Act enacts that income tax shall be charged for any year at any 
rate, the tax at that rate shall be charged on that year in respect of all property, 
profits or gains respectively, described or comprised in the schedules marked 
A, B, C, D, and E, contained in the first schedule to this Act and in accordance 
with the rules respectively applicable to those schedules.”’ 


The income chargeable is to be ascertained in accordance with the rules. The 
result is a conventional sum approximating, no doubt, to the ordinary conception of 
income, but varying under the rules to the advantage or disadvantage of the tax- 
payer. The recent decision of this House in Fry v. Salisbury House Estate, Ltd. 
(4) called attention to this feature of the Income Tax Act, and decided that the 
respective kinds of income dealt with by the schedules would only be assessed under 
the appropriate schedules by the appropriate assessing authorities. Income tax 


‘cannot be levied twice on the same income. This is well established and is a 


principle deducible from the nature of the Act, and from the express provisions of 
Sched. D in its residual clause 1 (6). But there is in no part of the Act any 
provision that the conventional income accurately assessed under one schedule in 
accordance with the rules is to be increased because other conventional income 
correctly assessed under another schedule has been diminished by some item in the 
computation common to both. The fact that repairs are expressly allowed in both 
Sched. A, which is charged on the property in hereditaments, and in Sched. DD; 
which is charged on the annual profits arising from any trade, seems to me in itself 
to negative any implication of a provision against double deductions if any such 
question of construction arose. But in a taxing Act I venture to think that it 
would be contrary to all principle to seek for an implication against a taxpayer. 
The emphasis laid on the proposition that income tax is one tax in L.C.C. v. A.-G. 
(9), seems with great respect to the opinion of Lorp Mortson to avail the Crown 
little in the present case. There the London County Council, who deducted income 
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tax from the dividends they paid on their consolidated stock, had the right to retain 
the tax so deducted if the dividends were paid out of profits or gains brought into 
charge. The Crown said that meant brought into charge under Sched. D. The 
London County Council said brought into charge under the Income Tax Act, 
whether Sched. A or D. Part of the dividend was in fact paid out of rents and 
profits assessed under Sched. A. The argument for the Crown was that there were 
five separate taxes under the several schedules, and that as the deduction from 
dividend was made under the particular tax D, so the retention could only be 
justified if made from profits charged under that tax. The House of Lords said 
that there were not five taxes but one tax, and that ‘‘brought into charge’’ meant 
brought into charge by the one tax under any of its schedules. I cannot think that 
the ‘‘one tax”’ decision helps to elucidate the present problem. 

If, therefore, Sched. A, in computing the annual charge on hereditaments, pro- 
vides that the annual value brought into charge may be diminished by the amount 
of owner’s rates, that fact with all respect has no bearing upon the provisions of 
Sched. D which computes business profits more or less on business principles and 
ex hypothesi allows the deduction of owner’s rates as a business expense. But in 
expressing this opinion I venture to think that I am merely following the decision 
in the Usher’s Wiltshire Brewery Case (5), which even if I differed from it binds 
me. In that case one of the deductions claimed was for repairs of the tied houses 
owned by the appellant company and occupied by the tied tenants. The contention 
for the Crown was that the deduction for repairs was by Sched. D, Case I, r. 8, 
limited to premises occupied by the person assessed, and those premises were not 
occupied by the brewery company, and that as the owners had received one-sixth 
deduction for repairs under Sched. A they were getting a double deduction. It will 
be found that Lorp Loresurn, Lorp Arkryson and Lorp Parmour took the view 
that the repairs were not covered by the rule, but, nevertheless, they allowed them 
on the general principles I have mentioned in the first part of this judgment. This 
is important as it indicates that the double deduction in part allowed was not based 
on the express terms of the rules. Lorp ATKINson deals thus with the question of 
double deduction. After stating the contention that to allow the landlord to deduct 
the expenditure on repairs from the receipts of the trade would in reality amount 
to enabling him to withdraw from liability to the tax the sum twice over, at least 
to the amount of one-sixth of the assessment, and that the statute was obviously 
intended to limit the landlords’ relief from taxation in respect of repairs to the 
fractional reduction of the assessment, he proceeds ([1915] A.C. at p. 454): 


‘‘T own I am entirely unconvinced by this reasoning. TI think the plain object 
of the statute was to limit the assessment (namely, under Sched. A) to the 
benefit enjoyed. . . . I am, however, quite unable to see that there is any 
necessary connection between the assessments under Sched. A and those under 
Sched. D in this regard, or to discover upon what principle, if an owner is 
relieved from taxation under Sched. A which would be excessive or unjust, the 
balance of his profits and gains is for the purposes of Sched. D to be inflated to 


a sum it never in fact reached, and he is to be assessed upon profits he never, 
in fact, made.’’ 


Lorp Parker says ({1915] A.C. at p. 462): 


“The Attorney-General argued that inasmuch as there is only one income tax 
under whatever schedule it be assessed, and inasmuch as a deduction for roel 
madlaes. under Sched. A, no similar deduction ought to be allowed under 
‘a ed. D, for if it were there would be a double deduction for the same thing. 

cannot accept this argument. The fact that the owner of land receives a 
partial exemption from the tax which would otherwise be payable ee 


Sched. A ec i pone : 

ae BYR Oh am nied eee, no possible relevance in ascertaining what 
atte act is the balance i : 

Bobeaein a e of his profits and gains for the purpose of 
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A Lorp Sumner says ([1915] A.C. at p. 470): 


“The respondent's argument, based on the fact that rent, as rent, is chargeable 

to income tax under Sched. A, and that repairs, as such, form the subject of a 

conventional deduction under that schedule, is one which I find it difficult to 

answer only because I find it difficult to understand. As an argument ‘the 
scheme of the Act’ is all very well, but I think it is pressed too far. The notion 

B seems to be that if a trader chances to be a landlord his liabilities and his rights 
in connection with income tax so far as his houses are concerned are to be 
exclusively dealt with under Sched. A, as though Sched. D did not exist. The 
effect is that having paid duty under A in respect of the houses, he has also to 
pay duty under D on profits which really he has not earned. . . . The two 
things, repairs for allowance under A, and expenses for the purposes of trade 

C as an item in finding out what profits there are to be taxed under D, though 
they chance to be for repairs, are not in pari materia.”’ 

In Usher’s Case (5) the present contention for the Crown on double deduction 
was expressly argued and expressly negatived by this House. I cannot see how 
it is possible consistently with our duty to be bound by previous decisions to give 
effect to the same argument. I can quite see that the taxpayer in the present case 

D may be said to be receiving an undue advantage. But this is entirely due to the 
fact that the revenue authorities have in the exercise of this discretion allowed the 
deduction under Sched A. In that schedule this allowance is discretionary: in 
Sched. D it appears to be compulsory. The authorities have only to disallow it 
under Sched. A on the ground that the taxpayer is entitled to it under Sched. D, 
and any mischief is remedied. This seems to me to be a simpler and more satis- 

E factory solution than to seek to displace well-established practice and authority. 
For the above reasons I am of opinion that this appeal should be dismissed. 


LORD THANKERTON.—This appeal relates to two assessments totalling 
£44,673 less £16,390 for wear and tear made on the respondents under Sched. D of 
the Income Tax Acts for the year ended April 5, 1928. These assessments were 
made on the basis of the company’s accounts for their trading year ending Dec. 31, 
1926. 

The company own and occupy for the purposes of their business lands and 
heritages, among which are included ‘‘mills, factories and other similar premises’’ 
within the meaning of the proviso to sub-r. (2) of r. 5 of Cases I and II of Sched. D 
of the Income Tax Act, 1918. All the company’s lands and heritages, including 
the mills and factories, were assessed to income tax under Sched. A for the year 
in question and the company received relief by way of abatement from that assess- 
ment in respect of the owner’s rates paid by them by virtue of r. 4 of No. V of 
Sched. A, which is as follows: 

‘*(1) Where it is shown to the satisfaction of the Commissioners of Inland 
Revenue that the landlord of lands in Scotland is by law (a) charged with any 
public rates, taxes, or assessments which in Iingland are by law a charge on 
the occupiers of lands; or (b) charged with any public rates or taxes or other 
public burdens, the like whereof are not chargeable on lands in England, the 
said commissioners shall cause such relief to be given in respect of tax as is 
just and reasonable having regard to the additional burden on the landlord ; 
(2) Relief under this rule may be given in accordance with such regulations as 
the said commissioners may prescribe, either by abatement from the assess- 
ment, or by repayment of tax.”’ 

In the present case, the relief so given was equivalent to the amount of the owner's 
rates actually paid, of which the owner's rates on the company’s mills and factories 
amounted to £1,752. 

Turning now to Sched. D, r. 5 of Cases I and II of that schedule (as amended by 
s. 86 (1) and Sched. 4 of the Finance Act, 1926) is as follows : 

‘*(1) The computation of tax shall be made exclusive of the annual value of 
lands, tenements, hereditaments or heritages occupied for the purpose of the 
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trade or profession, and separately assessed and charged under Sched. A. {& 
Where any lands, tenements, hereditaments, or other premises of whatsoever 
description used for the purpose of any trade, profession, employment or 
vocation, are situate outside the United Kingdom, no deduction or set-off shall, 

in estimating the amount of annual profits or gains arising or accruing from 
that trade, profession, employment or vocation, in any manner be allowed on 
account or in respect of the annual value of those premises. (2) Where, in fF 
estimating the amount of annual profits or gains arising or accruing from any 
trade, profession, employment or vocation and chargeable to tax under this 
schedule, any sum is deducted on account of the annual value of the premises 
used for the purpose of such trade, profession, employment or vocation, the 
sum so deducted shall not exceed the amount of the assessment of the premises 

for the purpose of tax under Sched. A as reduced for the purpose of collection : C 
provided that this provision shall not apply in the case of any premises being 
mills, factories or other similar premises.’’ 


The company’s accounts for the trading year 1926 showed a balance of profits and 
gains amounting to £48,897, which was exclusive of any provision for wear and tear 
of machinery and plant, such provision being calculated separately, as to which no 
question arises. But that balance is arrived at after deduction of all expenses, L 
including the owner's rates and cost of repair and maintenance in respect of all the 
lands and heritages owned and occupied by the company, and also the amount of 
the annual value—in terms of r. 5 of Cases I and II—of these lands and heritages 
other than the mills and factories. The annual value of the mills and factories was 
£5,976, and in arriving at the assessments here in question this sum was deducted 
from the above balance, leaving a sum of £42,921, and thereafter the sum of £1,752, E 
being the portion of the owner’s rates debited in the accounts which was referable 
to the mills and factories, was added back, and the assessment of £44,673 was thus 
arrived at. The effect of adding back the sum of £1,752 was to render nugatory the 
debit entry of owner’s rates so far as that entry related to the mills and factories, 
and the respondents appealed to the Special Commissioners against the addition of _ 
this sum of £1,752 in the assessments. The appeal was successful and the Special F 
Commissioners reduced the assessments by £1,752 on the ground that the point was 
ruled by the decision of the Court of Session on an appeal by the company against 
the previous year’s assessments under Sched. D, to which I will refer later. The 
appellants thereupon appealed by way of stated Case to the Court of Session as the 
Court of Exchequer in Scotland, which by interlocutor dated Dec. 13, 1929, affirmed — 
the determination of the commissioners, and the present appeal is taken against G 
that interlocutor. 1 
It will be convenient at this stage to refer to the previous case, which is reported — 
in 1929 8.C. 260, and which also was only concerned with the owner’s rates paid 
by the company in respect of their mills and factories. In the assessments under — 
Sched. D for the year ended April 5, 1927, the amount of the relief obtained by the 7 
company in respect of owner’s rates under r. 4 of No. V of Sched. A was deducted H 
from the annual value of the mills and factories and the net amount thus arrived — 
at was treated as the amount to be deducted in computing the tax under Sched. D ; 
in terms of r. 5 of Cases I and II of that schedule. No attempt was then made by | 
acs oy ae the debit er . the company’s accounts in respect of these 
eae a a ed Sar oe ed to the Special Commissioners, who allowed 
ipany s claim for deduction of the whole annual value under Sched. A in 
computing the tax under Sched. D, and, on appeal by way of stated Case, the First 
ices Sas Bee Sele mits — determination of the Special Com- 
it eke fe i oo Ay me is se and in the assessments for the 
enetobe. ry il ee — ques ion,’ the whole annual value has been 
g - 2 of Cases I and IT of Sched. D. 
The question of law stated by the Special C 


ommissioners in the present Case i 
+s) 4 2 “a . 
Whether the company are entitled to deduct 


the said sum of £1,752 in arriving at 





ya 
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the balance of the profits and gains of their trade.’’ It was maintained for the 
Crown (i) that the sum of £1,752 so expended in payment of owner's rates was 
expended by the company qua owner of the heritable property and not qua trader, 
and was therefore not a proper debit item in the accounts of the trade, and further 
that it was not money wholly and exclusively laid out or expended for the purposes 
of the trade and was therefore prohibited by r. 3 (a) of Cases I and IT of Sched. D 
and by s. 209 of the Act of 1918; and (ii) alternatively that, having been allowed as 
a deduction in assessing the respondents’ income chargeable under Sched. A, it 
could not be deducted a second time in assessing another compartment of the same 
income under Sched. D. 

It is unfortunate that the first argument of the Crown has not been dealt with 
in the court below, except in so far as Lorp BLackpurNn assumed that it was not 
maintained, and Lorp Mortson, who dissented, stated : 


“It is, I think, clear that the said sums paid as owner's rates are disbursements 
made for the purposes of the business and that their amount is a legitimate 
deduction in arriving at the amount of the assessable profits and gains.” 
On the other hand, this is the only contention recorded in the stated Case as having 
been made for the Crown, and in the official report (1930 S.C. 226 at p. 228) it is 
recorded as the main argument for the Crown in the Court of Session. 

The nature of the income tax and its relation to the various schedules has on 
several occasions been the subject of consideration and decision in this House and 
the recent decision in the case of Fry v. Salisbury House Estate, Ltd. (4) affords 
an important exposition of this matter. In that case Lorp DunEpIN says ([{1930] 
A.C. at p. 439): 


‘Now, the cardinal consideration in my judgment is that the income tax is 
only one tax, a tax on the income of the person whom it is sought to assess, 
and that the different schedules are the modes in which the statute directs this 
to be levied. In other words, there are not five taxes which you might call 
income tax A, B, C, D and BE, but only one tax. That tax is to be levied on 
the income of the individual whom it is proposed to assess, but then you have 
to consider the nature, the constituent parts of his income to see which schedule 
you are to apply. Now, if the income of the assessee consist in part of real 
property you are, under the statute, bound to apply Sched. A. Schedule A 
may, so to speak, get in touch with the assessee in different ways according 
to the condition of affairs. It may touch property in occupation which actually 
brings in no money return. A good example will be found in the case decided 
within the last few weeks in this House, J.R. Comrs. v. Miller (10). There 
a lady enjoyed the use of a mansion house under the provisions of the will of 
her deceased husband, which was feudally vested in trustees. The mansion 
house brought her in no money, but she was reckoned as for income tax in 
order to arrive at supertax on the yearly value of the house. In this matter it 
differs from all the other schedules, all of which only deal with actual return. 
When, as in the present case, a subject is let, the rent, if it represents a fair 
bargain, is taken as the measure of that part of the income of the lessor, and 
he suffers the tax by way of deduction by his tenant from the rent due or as 
in the present case by paying it himself. The result is that, by the operation 
of the assessment under Sched. A, which is made imperative by the statute, 
and was in fact applied here, the income of the assessee is so far dealt with 
and cannot be dealt with again. Of course, that does not mean that the 
assessee may not be liable in respect of other income under other schedules.”’ 


If, then, the company’s heritable property, as a source of income, is to be separated 
from the income derived from trading carried on in the property, and to be 
separately dealt with under Sched. A, it equally follows, in my opinion, that a 
burden, which is imposed on the company as owners of the property and for which 
they are liable, whether they are carrying on their trade in the property or not, is 
expenditure which they solely incur as owners and not as traders. While it may 
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t is expenditure made for the purposes of their business, A 
y itself. I agree with Lorp 
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be said commercially that i 2 ; 
that argument is fully as applicable to the proper ; 
Present Ciype’s statement in the previous case (1928 S.C. at p. 264): 


“Tt follows that, in the case of a trading company which owns its own trading 
premises, the tax under Sched. D must be computed apart altogether from the 
profits or gains arising from the trading premises owned by it. Tn other words, PR 
income of the description appropriate to Sched. A must not be mixed up with, 
but on the contrary must be kept apart from, income of the description appro- 
priate to Sched. D; and the only way in which the trading premises can come 
into the account of the profits and gains of a trade is as a deduction from the 
gross trading returns in respect of the annual cost of providing such premises.”’ 


It is true that the expression in r. 5 (1) was then ‘“‘the profits and gains arising from © 
lands’’ and is now ‘‘the annual value of lands,’’ but this makes no difference as 


“it is a tax on ‘profits and gains’ in the case of duties chargeable under 
Sched. A and everything coming under that schedule—the annual value of lands 
capable of actual occupation as well as the earnings of railway companies and 
other concerns connected with land—just as much as it is in the case of the 

” D 
other schedules of charge 


(per Lorp Macnacuten in L.C.C. v. A.-G. (9), [1901] A.C. at p. 36). 

In my opinion the present case falls within the decision of the Court of Session 
in the Merchiston Castle School Case (1), with which I agree. In that case the 
company which owned the school property and carried on the school sought un- 
successfully to deduct in its accounts of profits and gains under Sched. D the EK 
amount of a duplicand due to the superior in respect of the playing fields. In Lorp 
PresiDENtT CLypr’s opinion he states (1921 8.C. at p. 856): 


“Tt appears plain that a casualty, payable in terms of the feu-charter by which 
a piece of property is held, is something which is paid as a condition of the 
ownership which that title confers, and not as an expense of carrying on F 
business in those premises. In short, the payment of this casualty is a pay- 
ment which is made by the company as owner of the premises, because it is a 
condition imposed upon its ownership, and is not a payment incurred in carry- 
ing on the business of a school in the premises. It is therefore a payment 
which is referable to their assessability under Sched. A, and not to their assess- 
ability under Sched. D.”’ G 


Lorp CuLLEN says (1921 S.C. at p. 857): 


‘The obligation for feu-duty with recurring duplicand is incurred to enable the 
feuar to be the owner of the property irrespective of how he may use it. If he 
chooses to occupy it for the purposes of his trade or business, he is entitled, 
under Sched. D, to deduction of the annual value but to no further deduction.” H 


I am unable to distinguish a statutory burden of rates imposed on the owner in 
respect of his ownership and which remains the same irrespective of the purpose 
to which he turns the property, from the burdens in gremio of the conventional title 
on which he holds the property. This is in accordance with the principles laid 
down in this House in Strong & Co., Ltd. v. Woodifield (3). In that case Lorp — 
Davey says ({1906] A.C. at p. 453): I 


“Tt is not enough that the disbursement is made in the course of, or is con- 
nected with, the trade, or is made out of the profits of the trade. It must be 
made for the purpose of earning the profits.”’ 


ni payment of owner's rates and of feu-duty is purely for the purposes of owner- 
ig the property, though the ownership of the property may have been acquired 
ge particular taxpayer to enable him to use the premises for carrying on a trade. 

ne Merchiston Castle School Case (1) may be contrasted with Smith v. Lion 





4 


1) 
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Brewery Co., Ltd. (8), in which the brewery company were held entitled, in com- 
puting their profits under Sched. D, to deduct the proportion of the compensation 
charges under s. 3 of the Licensing Act, 1904, which, as owners of licensed premises, 
they had to bear by way of deduction from the rents paid by the licence-holders. 
This House was equally divided in opinion and the decision of the Court of Appeal 
was therefore affirmed. The statutory liability for these charges only becomes 
exigible from owners who, either themselves or through tenants, use their premises 
or let them for use as licensed premises, and such charges are not deductible in 
assessment under Sched. A. Lorp Arxinson, who agreed with the Court of Appeal, 
and with whose judgment Lorp Haussury agreed, says ([1911] A.C. at p. 159) : 


‘In the present case the respondents cannot set up the system of trading 
through tied houses unless they first acquire these premises as owners in fee 
or lessees and, secondly, unless the houses are licensed; but the moment these 
two conditions are fulfilled the liability to pay the compensation attaches. The 
impost must, therefore, necessarily be paid, in order to set up the system which 
it is found vital to their trade prospects to set up. And if the substance of the 
transaction be looked at, this impost differs, in my view, but little, if at all, 
from the licence or tax which a man is obliged to pay in order to carry on a 
particular trade or business such as that of an auctioneer, or a pawnbroker, or 
a publican.”’ 


This case was followed in Usher’s Wiltshire Brewery, Ltd. v. Bruce (5), in which 
the expenditure in dispute was all incurred by the brewers voluntarily, though it 
was commercially necessary in the interests of their tied-house business. Lorp 
Loresurn, referring to the compensation levy in the Lion Brewery Co. Case (8), 
said ([1915] A.C. at p. 444): 


‘“‘It was held to be a proper debit in estimating the balance of profits of the 
brewery business, because it was paid to keep going another business the suc- 
cess of which was essential to their own. That was the principle of the 
decision, and not the narrow point that the compensation was payable by 
statute. Whether the necessity to pay arises by statute or from business con- 
siderations seems to me immaterial, in view of that decision.”’ 


It seems clear to me from this passage and from the opinions of the other noble 
Lords in that case that they had only in view expenditure which was incurred 
because of the particular use to which the premises were put, and that their 
opinions in no way relate to expenditure which is compulsorily incurred by the 
owners irrespective of the use, if any, to which the premises are put. It may well 
be noted that the expenditure on rates referred to in that case was expenditure on 
occupier’s rates. Further, in my opinion, the matter is put beyond doubt by the 
special provision for an abatement in respect of owner’s rates under Sched. A, 
No. V, r. 4, of the Income Tax Act, 1918, which treats them as a burden falling on 
the landlord of lands in Scotland, and deals with them in arriving at the artificial 
standard of ‘‘profits and gains’’ under Sched. A. Prk) 

In the present case the Crown has confined its contention to the rates paid in 
respect of mills and factories, but I see no ground for this limitation, as r. 5 of 
Cases I and II of Sched. D does not affect the contention. I desire to add, how- 
ever, on the question of construction of that rule, that I am not satisfied that the 
abatement granted under Sched. A, No. V, r. 4, is a reduction of the tax under that 
schedule ‘‘for the purpose of collection’’ within the meaning of sub-r. (2) of r. 5 of 
Cases I and II of Sched. D, and I desire to reserve my opinion on that point. 

Accordingly I am of opinion that the first contention of the Crown is well founded 
and that the expenditure on owner’s rates is not a proper debit in the accounts 
submitted by the company under Sched. D. 

This would render it unnecessary to consider the alternative contention for the 
Crown, but I desire to express my concurrence in its rejection by the majority of 
the learned judges of the Court of Session. It must be assumed, for the purpose 
of this contention, that the expenditure on owner's rates 1s a proper debit in the 
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accounts of the company under Sched. D, but the Crown claims that it should be 


withdrawn from the accounts, as otherwise the company will receive the benefit of 


A 


a double deduction, in respect that they have also received an abatement in respect 


of the same owners’ rates under Sched. A, No. V, r. 4. In my opinion, even if 
the two deductions are strictly comparable—which is open to question—once it has 
to be conceded that the debit is a proper one in the accounts under Sched. D, the 
fact that a similar deduction is authorised by the statute under another schedule ig 
irrelevant. Ms ; 

We are not concerned with the question of expenditure on repairs in this case, 
but they do not appear to fall necessarily into the same category as owner's rates, 
and I express no opinion as regards them. It need only be pointed out that r. 3 (d) 
of Cases I and II of Sched. D contains a prohibition of any deduction of sums 
expended for repairs of premises occupied beyond the sum actually expended, and 
that in regard to this provision Lorp Parker states in Usher’s Wiltshire Brewery, 
Ltd. v. Bruce (5) ([1915] A.C. at p. 459): 


“This is a prohibition which, in my opinion, goes to the quantum only. It 
assumes that money spent in repairs or for the other purposes mentioned would 
be a proper item of deduction.”’ 


There is no such provision under Sched. D affecting owner’s rates. 
It follows that the appeal should be sustained and that the question of law in the 
stated Case should be answered in the negative. 


LORD MAGMILLAN.—The question of law in this case is whether the respon- 
dents, who carry on business in Scotland, are entitled, in arriving at the balance of 
their profits and gains for the year ending April 5, 1928, to deduct for the purpose 
of assessment under Sched. D of the Income Tax Act, 1918, a sum of £1,752; 
being the amount of the owner’s rates paid by them as proprietors of certain 
premises of the nature of ‘‘mills, factories, and other similar premises’’ occupied by 
them for the purposes of their trade. 

In computing for the purposes of Sched. D the amount of the profits or gains of 
a trade carried on by a trader in premises which he occupies but does not own, the 
rent which he pays to his landlord is clearly a disbursement or expense ‘“‘wholly 
and exclusively laid out or expended for the purposes of the trade,’’ and is conse- 
quently a legitimate debit item in the computation. So also are the local rates 
which he pays as occupier of the premises. The landlord on the other hand is 
assessed under Sched. A in respect of his property in the premises for every 20s. 
of the annual value thereof estimated in the manner prescribed by the Act which 
in general means the rent at which the premises are let less certain statutory 
deductions. No general provision is made in the case of property in England for 
the deduction of local rates from the landlord's assessment under Sched. A for the 
reason that they are there ordinarily charged upon the occupier. If, however, the 
Snglish landlord is under agreement to pay or satisfy out of the rent reserved any 
public local rates, taxes or assessments which by law are charged upon the occupier, 
these are excluded from the estimation of the annual value of the property for the 
purpose of assessing him under Sched. A. Presumably the assumption of this 
burden by the landlord is reflected in the rent paid by the tenant. Provision is 
also made for the deduction of such charges for rates as do fall on the landlord in 
certain instances. Consequently in England the whole local rates on premises 
occupied for trade purposes form a deduction from assessment to income tax either 
in favour of the tenant under Sched. D or in favour of the landlord under Sched. A 
according as they have been paid by the one or by the other. 

In Scotland, on the other hand, many local rates are by law charged on both 
the owner and the occupier, roughly in the proportion of one-half each, though 
there are many variations. The system is highly complicated and is exhibited in 
minute detail in Appendix III to the Report of the Departmental Committee on 
Local Taxation in Scotland presided over by Lorn Dunreprx (1922 Cmd. 1674). To 
meet this situation the Income Tax Act, 1918, does not provide in terms that the 
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local rates paid by the Scottish landlord shall form a deduction from his assessment 


under Sched. A, but has dealt with it in No. V (4) of the rules applicable to that 
schedule as follows : 


‘““(1) Where it is shown to the satisfaction of the Commissioners of Inland 
Revenue that the landlord of lands in Scotland is by law (a) charged with any 
public rates, taxes, or assessments which in England are by law a charge on 
the occupiers of lands; or (b) charged with any public rates or taxes or other 
public burdens the like whereof are not chargeable on lands in England; the 
said commissioners shall cause such relief to be given in respect of tax as is 
just and reasonable having regard to the additional burden on the landlord; 
(2) relief under this rule may be given in accordance with such regulations as 
the said commissioners may prescribe, either by abatement from the assess- 
ment or by repayment of tax.”’ 


The practice is understood to be that the landlord receives relief to the extent of 
the owner's rates paid by him, by way of deduction from his assessment. That is 
what has taken place in the present instance. 

If, then, the respondent company had been only the occupiers of the premises in 
question and not also the owners, the rent and occupier’s rates payable by them 
would have been proper deductions in the computation of their profits or gains under 
Sched. D while the landlord in his assessment under Sched. A in respect of the 
rent received by him would have been accorded relief by way of deduction as regards 
the owner’s rates paid by him. But your Lordships are concerned with the case of 
an owner-occupier. Now where a trader is the owner of the premises in which 
he conducts his trade the Act prescribes that there shall be excluded from the 
computation of his profits or gains for the purposes of Sched. D the annual value 
of such premises which are separately assessed and charged under Sched. A. His 
position as a trader liable to be assessed under Sched. D is clearly discriminated 
from his position as a landlord liable to be assessed under Sched. A. The two 
sources of revenue are relegated each to its appropriate schedule. In the words of 
the Lord President in the previous case of Inland Revenue v. Scottish Central 
Electric Power Co. (11) (1928 S.C. 260 at p. 264), 


‘in the case of a trading company which owns its own trading premises the 
tax under Sched. D must be computed apart altogether from the profits or 
gains arising from the trading premises owned by it. In other words, income 
of the description appropriate to Sched. A must not be mixed up with, but on 
the contrary must be kept apart from, income of the description appropriate 
to Sched. D.”’ 


The distinction between the various schedules and the necessity of relegating each 
source of income to its appropriate schedule with its appropriate scheme of de- 
ductions and allowances was strongly emphasised in the recent case of Fry v. 
Salisbury House Estate, Ltd. (4). As Lorp Dunepin said ([1930] A.C. at p. 442): 


‘“When income is dealt with in the proper schedule the same income cannot 
be dealt with again under another schedule.” 


The respondent company. being both owners and occupiers of the premises in 
question which they occupy for the purpose of their trade are assessed as traders 
under Sched. D on the balance of their profits or gains from which the annual value 
of these premises has been excluded or deducted and are also assessed as landlords 
under Sched. A on the annual value so deducted. From the assessment under 
Sched. A they have received relief under the rule above quoted to the extent of the 
owner’s rates amounting to £1,752 paid by them. But in computing their profits 
or gains for the purposes of assessment under Sched. D they have deducted this 
same sum of £1,752, as being a disbursement or expense wholly and exclusively 
Jaid out or expended for the purposes of the trade,’ under r. 3 (a) of Cases I and 1c 

I am satisfied that this is not permissible. The respondent company as owners 
of the premises must make up a return under Sched. A. They have duly done so 
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and have claimed and received relief in their assessment under that schedule in A! 
er’s rates paid by them. That relief has been accorded to them 


andlords and the owner’s rates are by the statute treated as a 
traders at all. 


respect of the own 


because they are | 
burden on the respondent company as such landlords and not as 


When the respondent company address themselves in turn to the preparation of their 
return under Sched. D and to the computation of their profits or gains as traders, 
what right have they to deduct as a trade outlay the owner’s rates in respect of Bi 
which in their assessment as landlords under Sched. A they have expressly claimed 
relief as a burden imposed on them as landlords? No doubt if the statute expressly 
permitted the taxpayer to claim a deduction twice over in respect of the same 
expenditure the taxpayer would be entitled to this benefit. But I find nothing in 
the statute which compels your Lordships to sanction the claim which the respon- __ 
dent company make here, namely, to receive relief under Sched. A in respect of C. 
the owner's rates paid by them and to deduct under Sched. D the same owner's 
rates as a payment made wholly and exclusively for the purposes of their trade. 
The statute itself indicates under which schedule owner’s rates in Scotland are to 

be dealt with. They are treated as a charge on property not on trade. And this 

is quite reasonable. The profits of a trade do not depend on the ownership but on 
the occupation of the premises in which it is conducted. If the trader finds it D. 
convenient or desirable to be his own landlord, that circumstance does not entitle 
him to debit his trading account in a question with the inland revenue with the 
charges which his ownership of the premises entails. There may no doubt be cases 

in which the ownership of land or property is so essentially a factor in the conduct 

of the trade itself as to render disbursements on landlord’s account appropriate 
deductions in computing the profits of the trade for the purpose of Sched. D. An E: 
instance is afforded by Smith v. Lion Brewery Co., Ltd. (8). In the present case 
there are no such findings of fact as those set out by Lorp ATKINson in that case. 

I confess that I do not quite understand the manner in which the case has been 
dealt with by the learned judges of the First Division of the Court of Session. The 
question stated by the Special Commissioners is ‘‘whether the company is entitled 
to deduct the said sum of £1,752 in arriving at the balance of the profits and gains F! 
of its trade.’’ The report of the argument for the Inland Revenue as appearing in 
19380 8.C., p. 228, opens thus: 


The question for decision was whether a business which owned its trading 
premises was entitled in estimating its profits assessable to income tax under 


Sched. D, to deduct the owner’s rates paid by it for those premises.”’ Gi 
. 


Further passages in the reported argument show that the only question argued for 
the Crown was whether owner’s rates were a legitimate deduction under r. 3 (a) 
seeing that they were paid by the company not qua traders but qua landlords. Yet 
the learned Lord President says (1930 S.C. at p. 231): 


“The question in this year’s case has—strictly speaking—nothing to do with Hi 
the permissibility of any of the deductions made from gross returns.”’ 


Lorp Brackpurn says (1930 8.C. at p. 237): 
‘‘As I understand the case, the Revenue do not maintain that the deduction 
made by the respondents for landlord's rates in their return under Sched. D is 


an illegitimate deduction in order to ascertain the value of that portion of their ; 
total income assessable to tax under Sched. D.”’ : 


And Lorp Morison, who dissented, says (1930 S.C. at p. 238) : 


faz 


cae I think, clear that the sums paid as owner’s rates are disbursements 
Fi e for the purposes of the business, and that their amount is a legitimate 
eduction in arriving at the amount of the assessable profits and gains." 


The rez i ; er 
shad ona stated for decision by the Special Commissioners is thus said 
© arise or not to have been argued or igs disposed of without discussion. 
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The result is that in deciding the important question presented by the Crown for 
determination your Lordships are without the advantage of the assistance of the 
reasoned views on it of the learned judges of the Court of Session. 

It would rather appear that the present case has been allowed to become unduly 
entangled with the previous and quite distinct case between the same parties two 
years ago (Inland Revenue v. Scottish Central Power Co. (11)). In that case the 
Crown did not challenge the deduction of owner’s rates by the company from their 
profits or gains for the purpose of its Sched. D assessment. Owner's rates were 
allowed to be treated by the company as a disbursement or expense wholly and 
exclusively laid out or expended for the purposes of their trade. The question 
there was what could be legitimately excluded under Cases I and II, r. 5, from the 
computation of the company’s trading income in respect of the annual value of 
certain premises of the nature of ‘‘mills, factories, or other similar premises’’ owned 
by it and occupied for the purposes of its trade. The company claimed that the 
“annual value’’ to be excluded or deducted was what may be termed the gross 
annual value, undiminished either by the reductions made ‘‘for the purpose of 
collection’’ under Sched. A, No. V, r. 7 (being the statutory allowances in respect 
of maintenance, repairs, insurance and management) or by the relief accorded under 
Sched. A, No. V, r. 4 (being the relief received in respect of owner’s rates). The 
Crown, in view of the terms of the proviso to Sched. D, Cases I and II, r. 5 (2), 
conceded that the premises being of the nature of ‘‘mills, factories, or other similar 
premises,’’ the company were not required before excluding the annual value 
thereof from their Sched. D assessment to deduct from the annual value the reduc- 
tions allowed under Sched. A, No. V, r. 7, ‘‘for the purpose of collection,’’ but the 
deduction of the relief granted under r. 4 in respect of owner’s rates was contested 
by the Crown. The decision of the court was in favour of the company, and as 
between the parties is now res judicata. But the question whether owner's rates 
are a proper deduction under Sched. D, Cases I and II, r. 3 (a), as being money 
wholly and exclusively laid out or expended for the purposes of the trade, the ques- 
tion now submitted, was not before the court at all. Lorp Sanps said (1928 S.C. 
at p. 268): 


“TI think it right to point out that the question of the propriety or of the nature 
of this deduction was not before us.”’ 


It is obviously a question quite distinct from the question whether under Sched. D, 
Cases I and II, r. 5, owner’s rates should be deducted from annual value in exclud- 
ing from the assessment the annual value of ‘‘mills, factories and other similar 
premises’’ occupied for the purposes of the trade, the question decided in the nega- 
tive in the previous case. The present case has also been unnecessarily confused 
by referring to the claim of the Crown as a claim to add back the sum of £1,752 to 
the company’s assessment, whereas it would be more properly described as a claim 
to disallow the deduction of £1,752. 

A consideration of the nature of owner’s rates, as I have already said, leads, in 
my opinion, clearly to the conclusion that they are a landlord’s charge and not a 
trader’s charge. The owner’s rates are no doubt payable by a trader who is an 
owner-occupier of the premises in which he conducts his trade, but 


“it is not enough that the disbursement is made in the course of or arises out 
of or is connected with the trade. It must be made for the purpose of earning 
the profits”’ 


(per Lorp Davey in Strong & Co., Ltd. v. Woodifield (3) ({1906] A.C. at p. 453). 
The owner’s rates in the present case would be payable by the company whether 
it carried on any trade in the premises or not or if it chose to let them. The 
justification for the relief given in respect of them by r. 4 of Sched. A, No: V, is 
that ‘‘the landlord of lands in Scotland is by law charged’’ with them, The dis- 
tinction between disbursements which are attributable to the ownership of premises 
and those which are attributable to the trade carried on in the premises is well 
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illustrated in Dow v. Merchiston Castle School, Ltd. (1). It was there held, to 

quote the headnote (1921 S.C. at p. 853), that . 
‘“where land is owned and occupied for the purposes of a business, duplicands 
payable to the superior, being payments incidental to the ownership of land 
and not expenses of carrying on the business, cannot be deducted from the 
profits of the business chargeable to income tax under Sched. D. 


As Lorp CuLLEN says (1921 S.C. at p. 857): 
“The obligation for feu-duty with recurring duplicand is incurred to enable 
the feuar to be the owner of the property irrespective of how he may use it. 


The obligation to pay owner's rates is similarly incidental to the ownership of the 
property, irrespective of how he may use it. Accordingly as a matter of general 
principle, and in the absence of any speciality affecting the particular trade, I am 
of opinion that the owner's rates payable by a trader who owns the premises in 
which he conducts his trade are not a permissible deduction in the computation of 


his profits and gains for the purpose of assessment under Sched. D, whether or not 


the premises are of the nature of ‘‘mills, factories, or other similar premises.”’ 

The attention of your Lordships was drawn to the fact that it is apparently 
permissible to deduct the allowance for repairs both in computing the annual value 
for the purposes of Sched. A and in computing the balance of profits and gains for 
the purposes of Sched. D in the case of a trade carried on in premises of the nature 
of ‘‘mills, factories, or other similar premises’? owned by the trader. But if this 
be the effect of the statute as regards the allowance for repairs I see no justification 
in that circumstance for the extension of the anomaly to owner’s rates. Your Lord- 
ships are not called on in the present case to decide whether the relief granted in 
respect of owner’s rates in Scotland is a reduction of the assessment under Sched. A 
‘for the purpose of collection.’ Prima facie it would appear not to be so, for the 
language is obviously related to that of r. 7 of Sched. A, No. V, which deals with 
allowances for repairs. I concur in the motion that the question stated by the 
Special Commissioners be answered in the negative and the appeal of the Crown 
allowed with costs here and below. 


Appeal allowed. 


Solicitors : Solicitor for Scotland of the Board of Inland Revenue, for Solicitor for 


England of the Board of Inland Revenue; Linklaters & Paines, for Shepherd & 
Wedderburn, W.S., Edinburgh. 


[Reported by Epwarp J. M. Cuapuin, Esq., Barrister-at-Law.] 
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Re UNION OF BENEFICES OF GREAT MASSINGHAM AND 
LITTLE MASSINGHAM, NORFOLK 


[Privy Councirt (Lord Blanesburgh, Lord Tomlin and Sir Lancelot Sanderson), 

January 22, 23, February 23, 1931] . 

[Reported [1931] A.C. 328; 100 L.J.P.C. 93; 144 L.T. 654; 
47 T.L.R. 294] 
Ecclesiastical Law—Union of bencfices—Interests to be considered—Union of 

Benefices Measure, 1923 (14 ¢ 15 Geo. 5, No. 2), s. 2 (6). 

To justify a union of benefices it is not enough to show that one incumbent 
could serve the benefices affected, and that a union would, therefore, save 
‘‘man-power’’ and might also produce surplus income available for other 
benefices. The circumstances and interests of the benefices themselves must 
be regarded. 

Re Parishes of Gussage All Saints and Gussage St. Michael, Dorset (1) 
(1925), 69 Sol. Jo. 493, applied. 

Per Curtam: The question of the diversion of surplus revenue seems to be for 
the consideration of the Ecclesiastical Commissioners, not as one of the factors 
for determining whether there shall be union, but as a point for examination 
after a conclusion in favour of union has been reached. 


Notes. Applied: Re Union of Benefices of Thelnetham and Hinderclay, {1933] 
All E.R.Rep. 936. Considered: Re Union of Benefices of Westoe and South Shields 
St. Hilda, [1939] 1 All E.R. 282; Re Union of Benefices of Whippingham and East 
Cowes, Derham v. Church Comrs. of England, [1954] 2 All E.R, 22. Referred to: 
Re Benefices of Bolton le Moors, St. Paul, Christ Church and Emmanuel, [1933] 
All E.R.Rep. 822. 

As to the matters as to which the commissioners of inquiry into a union of 
benefices must have regard, see 13 Haussury’s Laws (8rd Edn.) 300, para. 672, 
text and notes (p)-(r); and for the Union of Benefices Measure, 1923, see 7 
Haussury’s Statutes (2nd Edn.) 500. 

Case referred to: 
(1) Re Parishes of Gussage All Saints and Gussage St. Michael, Dorset (1925), 
69 Sol. Jo. 493, P.C.; Digest Supp. 


Appeal against a scheme framed by the Ecclesiastical Commissioners under the 
Union of Benefices Measure, 1923, for the union of the benefices of Great 
Massingham and Little Massingham, in the diocese of Norwich, Norfolk, referred 
to the Judicial Committee under s. 10 (5) of the Measure. By s. 2 (6) of the 
Union of Benefices Measure, 1923: 

‘The Commissioners . . . shall in making any report under this Measure, have 

full regard to the circumstances and interests of the parishes affected by their 

inquiry, and it shall be the duty of each and every of the commissioners to 
consider the matters under inquiry in relation to such circumstances and 
interests, and to the interests of religion in England generally.”’ 

The facts appear from the judgment. 

H. St. J. Raikes, K.C., and H. V. A. Raikes for the appellants. 

F. H. L. Errington for the respondents. 

Their Lordships took time for consideration. 

Feb. 23. The opinion of their Lordships was read by 

LORD TOMLIN.—This is an appeal to His Majesty in Council against a scheme 
framed by the Ecclesiastical Commissioners under the powers of the Union of 
Benefices Measure, 1923, for the union of the benefices of Great Massingham and 
Little Massingham, in the county of Norfolk and in the diocese of Norwich. 

The appellants are (i) the Rector of Little Massingham, who is also the patron of 
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the living; (ii) the Parochial Church Council of the ee of errs = 
(iii) the patron of the living of Great Massingham ; ve poe hamn and Toe 
represents the tithe payers in the two parishes of Great Massing 
ssingham. : ; 

eae in question are situate in West Norfolk, some eight or nine ea é 
the south-west of Fakenham. ‘The district in which they lie is sparsely populate 

singularly rich in churches. ; 
aac of Great Massingham covers an area of 4,242 acres and contains 
somewhat more than 726 inhabitants. 

The church has sittings for 350 persons. The parsonage house is of substantial 
size, containing four living rooms and fourteen bedrooms. The present incumbent 
has held the living since 1896. 

The net annual income of the living is approximately £900. ey, 

The parish of Little Massingham covers an area of 2,289 acres and contains 
somewhat more than 235 inhabitants. 

The church, which is situate about a mile to the north of the church of Great 
Massingham, has sittings for 150 persons. 

The parsonage house is a large house of eighteen bedrooms, in which the present 
incumbent carries on a boarding school. The living has been held in succession by 
three generations of the family of the present incumbent. He succeeded his father 
in 1924, and his grandfather had been his father’s predecessor. The school was 
carried on under the present incumbent’s predecessors. The net income of Little 
Massingham is about £540. 

In both churches there has been in the past ample provision of services, and in 
both parishes there appears to be active religious life, 

In pursuance of the powers of the Union of Benefices Measure the Lord Bishop 
of Norwich required a body of four commissioners, nominated in accordance with 
the provisions of the Measure, to inquire into all the facts and circumstances of the 
two benefices relevant to the question of their union, and to report accordingly. 

The commissioners held a public inquiry at Great Massingham on Dec. 15, 1928, 
and subsequently presented an unanimous report making the following recom- 
mendations, that is to say: (i) That the benefices be united. (ii) That the name 
of the united benefice be Great with Little Massingham. (iii) That the parishes 
be not united. (iv) That the Great Massingham house be the parsonage house of 
the united benefice. (v) That the union take effect on the first avoidance of Little 
Massingham. (vi) That as regards patronage the first turn after union belong to 
the patron of Little Massingham, and the second and third turn to the patron of 
Great Massingham, and: similarly in the case of every three turns thereafter. (vii) 
That an endowment of £1,200 per annum net be appropriated to the united benefice 
out of the endowments of the separate benefices. 

The Lord Bishop of Norwich, on receiving the report, transmitted it to the 
Ecclesiastical Commissioners, and signified in writing his approval of the report, 
and thereupon the Ecclesiastical Commissioners prepared a draft scheme for the 
union of the benefices in question and published the same. 

The draft scheme gave effect to the recommendation of the report, except that 
it provided for a charge upon the endowments of the livings of £500 per annum in 
favour of certain other benefices in the diocese of Norwich, leaving, therefore, only 
about £940 per annum, instead of £1,200 per annum, as the endowment of the 
en benefice. It also provided for the sale of the parsonage house of Little 
assingham, and for the proceeds of sale to be added to the expenses fund 
established pursuant to s. 32 of the Measure. 
the public ing he Reta oes rouse great opposition. At 
truth) ehab ag eas the y os 4 fies fassingham declared (and it is said with 
SE Beles The i“ on . paris oe of either parish who recommended the pro- 
practically unatiennee aes within the parishes has been throughout, and is, 
of persons and bodies ples ee epee te sian ebiag criticised by a number 
ithin the diocese but outside the parishes. 


D 
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After the lodging of objections to the draft scheme, the Ecclesiastical Com- 
missioners amended the draft scheme by cutting down the amount to be charged 
in favour of other parishes to £250 per annum, and by inserting a provision to the 
effect that such sum as might be necessary, not exceeding £150 per annum, of the 
income of the united benefice should be set aside for the provision of clerical or lay 
assistance in the performance of the duties of the united benefice. 

These alterations, though perhaps not unwelcome as signs of weakness, did 
nothing to appease the objectors. The opposition continued undiminished, and 
this appeal is the result. In their Lordships’ view the case raises a question of 
principle. The Measure provides in sub-s. (6) of s. 2 as follows: 


‘The Commissioners [i.e., the Commissioners appointed to inquire and report] 
shall in making any report under this Measure have full regard to the cireum- 
stances and interests of the parishes affected by their inquiry, and it shall be 
the duty of each and every of the Commissioners to consider the matters under 
inquiry in their relation to such circumstances and interests and to the interests 
of religion in England generally.’’ 


It is to be observed that, except so far as it is to be found in this subsection, 
there is no statement in the Measure of the principles which are to govern the 
union of benefices. Further, it is notable (i) that there is no power to divert to 
other purposes any part of the endowments of any benefice except on the occasion 
of a scheme of union; (ii) that where a union of benefices is proposed the question 
of the diversion of surplus revenue seems, under s. 15 of this Measure, to be for 
the consideration of the Ecclesiastical Commissioners, not as one of the factors for 
determining whether there shall be union, but as a point for examination after a 
conclusion in favour of union has been reached; and (iii) that in any case there can 
be no diversion of revenue except for the benefit of other benefices in the same 
diocese. 

Now the matters to which reference has been made point, in their Lordships’ 
judgment, to the conclusion that to justify a union it is not enough to show that 
one incumbent could serve the parishes affected, and that a union would therefore 
save man-power and might also produce surplus income available for other benefices. 
The circumstances and interests of the parishes themselves must be regarded. 

In the present case the matter stands thus. Each of the parishes concerned is 
a complete unit, fully equipped with all that is necessary for parochial church life, 
including adequate emoluments for the incumbent, nor has there been in either 
parish any change of circumstances calling for a re-adjustment of conditions. It 
is admitted that the union must result in a measure of loss to the parishioners, 
and no advantage from union can be indicated as likely to accrue to them. 

Further, if the saving of man-power and the diversion of surplus revenue are 
invoked to justify union, the amended scheme is open to two criticisms, namely: 
(i) that it proceeds upon the footing that it is uncertain whether one incumbent 
can, unassisted, do the work of the united benefice, and (ii) that it leaves the 
incumbent of the united benefice with emoluments so large as to be out of scale 
with the normal emoluments of such an office. 

In these circumstances ought union to be effected to the disadvantage and against 
the wishes of the parishioners? 

In their Lordships’ judgment the principles already indicated were recognised 
and applied by their Lordships’ Board in Re Parishes of Gussage All Saints and 
Gussage St. Michael (1) and require, in the present case, a conclusion unfavourable 
to the scheme. 

Their Lordships will accordingly report to His Majesty in Council recommending 
that the scheme be dismissed. 

Solicitors: Peacock & Goddard; Milles, Jennings, White, & Foster. 


[Reported by Epwarp J. M. Cnaprin, Esq., Barrister-at-Law. ] 
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STRADLING v. HIGGINS 


[Cuancery Division (Maugham, J.), July 22, 1931] 
[Reported [1932] 1 Ch. 148; 101 L.J.Ch. 119; 146 L.T. 383] 


Ecclesiastical Law—Place used for purposes of Phi ee 
( . . e agonal 
se—Premises to which only section o public invitec 
hea public worship—Places of Worship (Enfranchisement) Act, 1920 
é 5. 
10 & 11 Geo. 5, c. 56), ss. 1, 3, 4, and 
; lace of public worship within the meaning of the Places of Worship 
frre eek tans end) Act, 1920, is none the less so because the public invited 
there are a particular section, e.g., children, or men, or women. Premises may 
be held upon trust to be used for the purposes of a place of worship within the 
meaning of the Act, notwithstanding that some of the minor or less important 
parts of those premises are not used for public worship. 


Notes. Distinguished: Rogers v. Lewisham Borough Council, [1951] 2 All E.R. 
718. 

As to the statutory provisions for the enfranchisement of leaseholds held on trust 
to be used as a place of worship, see 13 Hauspury’s Laws (8rd Edn.) 382, para. 862. 


A 


B 


C 


For the Places of Worship (Enfranchisement) Act, 1920, s. 1, s. 3, s. 4, s. 5, see 


7 Haussory’s Srarures (2nd Edn.) 1303. 


Action by the owners of the freehold reversion to a lease against the trustees in 
whom the lease was vested for a declaration that the defendant trustees were not 
entitled to acquire the freehold reversion under the Places of Worship (Enfranchise- 
ment) Act, 1920, and for an injunction to restrain the defendants from proceeding 
to do so under a notice purporting to be given under that Act. 

By a lease, dated Sept. 29, 1881, between Edward Ulvidale Corbett Bond, as 
lessor, and William Booth, general of the Salvation Army, as lessee, land and 
premises in Carlton Street, Weston-super-Mare, were demised to General Booth for 
fifty years from Sept. 29, 1881, at the yearly rent of £40, and subject to the 
covenants and conditions therein contained, including a clause by which the lessor 
gave full powers to General Booth, his executors, administrators or assigns, to build 
a room to be used entirely for the services of the Salvation Army, but without any 
obligation on General Booth to build or use any such room. In 1930 the premises 
comprised in the lease were two separate and distinct parcels, which included a 
building known as ‘‘The Salvation Army Hall,”’ or as ‘‘The Citadel of the Salvation 
Army in Weston-super Mare,’’ and another known as ‘The Young People’s Hall.”’ 
“The Salvation Army Hall’’ was used for the purposes of the Salvation Army in 
the sense of religious purposes. There were, however, certain rooms in the upper 
part of ‘‘The Young People’s Hall’? which were used for purposes other than re- 
ligious, namely, for teaching. The plaintiffs were the personal representatives and 
executors of the will of Ernest Samuel Stradling, through whom the freehold re- 
version expectant on the lease was vested in them on July 3, 1930. On the same 
day, the defendants, Edward John Higgins, Henry William Mapp, and John Beauly 
Lawrie, signed a notice addressed to the plaintiffs, as personal representatives of 
Ernest Samuel Stradling, reciting the lease and that the premises comprised in it, 
being a place of worship within the Places of Worship (Enfranchisement) Act, 1920, 
were then, by virtue of a deed dated June 23, 1930, vested in the defendants as 
trustees under the deed, subject to rents, covenants and conditions upon trust to be 
sere as a place of worship, and reciting that they were being used in accordance 
iia! ee a erat and the defendants, in pursuance of the powers con- 
es ay Pe Pl tag of all other powers, gave notice to the plaintiffs that 
rae eS sesh i hs he bi pia the right incident to the leasehold interest 
for that ier ioe abe in the lease to enlarge that interest into a fee simple, and 

f pose wished to acquire the freehold. The deed of Tune 23, 1930, recited 
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the lease, that the demised premises were vested in Edward John Higgins, as 
general of the Salvation Army, and were required for, and were at the time in use 
7 OncupaKon as a place of worship, and that Edward John Higgins was desirous 
year abies them for that purpose and declaring trusts of them accordingly. 

e deed then witnessed that in pursuance of that desire and in exercise of the 
powers vested in him for that purpose as general of the Salvation Army by virtue 
of a deed poll dated Aug. 7, 1878, known as ‘‘the Constitution Deed,’’ and the other 
deeds constituting the Salvation Army, and of all other powers enabling him in that 
behalf, Edward John Higgins thereby assigned to the defendants all the premises 
comprised in the lease for the term thereby granted, and, subject to the covenants 
and conditions, upon trust at all times to cause or permit them to be used as and 
occupied for the purposes of a place of worship by and in accordance with the 
practice and doctrines of the Salvation Army and for such other purposes of the 
Salvation Army, not inconsistent with that use and occupation, as the general of 
the Salvation Army should from time to time determine. Further, the deed pro- 
vided that, notwithstanding the trusts thereinbefore contained, the premises should 
remain subject to all powers of selling, mortgaging, and leasing vested in the 
general of the Salvation Army in relation to the Salvation Army's property under 
the Constitution Deed and the other deeds constituting the Salvation Army, and to 
be exercised by the trustees at the direction of the general for the time being of 
the Salvation Army. 

The plaintiffs contended that, under the deed of June 23, 1930, the premises 
demised by the lease were not held in trust for the purposes of a place of worship 
within the Act, and were not so held, either at the date of the notice or at the date 
of the Act, and by the writ, issued upon their application on Jan. 9, 1931, they 
claimed a declaration that the defendants, as trustees of the deed, or otherwise as 
trustees or officers of the Salvation Army, were not entitled, under the Act or 
otherwise, to acquire the freehold reversion in all or any part of the premises 
demised by the lease, and an injunction to restrain them from proceeding under 
that notice and from serving or proceeding under any other notice purporting to 
be given under the Act. It was contended by the defendants that the premises 
were held in trust for the purposes of a place of worship within the Act, and that 
they had been acquired by General Booth in 1881 for use as a place of worship and 
had ever since been so used. Moreover the defendants stated that it was their 
intention that the premises should continue so to be used as long as there was a 
congregation to worship there. 

The Places of Worship (Enfranchisement) Act, 1920, provides: 


Section 1 (1): ‘‘Where premises held under a lease to which this Act applies 
are held upon trust to be used for the purposes of a place of worship, whether 
in conjunction with other purposes or not, and the premises are being used in 
accordance with the terms of the trust, the trustees, notwithstanding any 
agreement to the contrary (not being an agreement against the enlargement of 
the leasehold interest into a freehold contained in a lease granted or made be- 
fore the passing of this Act), shall have the right as incident to their leasehold 
interest to enlarge that interest into a fee simple, and for that purpose to 
acquire the freehold and all intermediate reversions: Provided that—(a) if the 
premises exceed two acres in extent, the trustees shall not be entitled to 
exercise the right in respect of more than two acres thereof. . - .’ Sub- 
section (2): ‘‘The leases to which this Act applies are leases (including under- 
leases and agreements for leases or underleases), whether granted or made 
before or after the passing of this Act, for lives or a life, or for a term of years 
where the term as originally created was a term of not less than twenty-one 
years, whether determinable on a life or lives or not.”’ 


Section 3: 
“The estate in fee simple acquired by the trustees shall be held by them upon 
the same trusts as those upon which the leasehold interest would have been 
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if : -ced into a fee simple, and shall be subject 

them if it had not been enlarge 
ot ee cant covenants and provisions relating to user and enjoyment and to 
all the same obligations of every kind other than the payment of rent as those 
to which the leasehold interest would have been subject if it had not been so 
enlarged, and all such covenants, provisions, and obligations shall be enforce- | 
{vis apaiant the trustees and their successors in title by the persons who, but 
for ths enlargement of the leasehold interest under this Act, would for the B 
time being have been entitled to enforce such covenants, provisions, or 
to] 

obligations: .. . 


” 


Section 4: 

“Tf the person who was entitled to the freehold reversion in the lands at the 

tinte when the interest of the trustees in the lands was enlarged into a fee Wy 
simple, or the successor in title of that person, proves to the satisfaction of the 
Charity Commissioners that any premises the estate in fee simple in which has 
been acquired by the trustees under this Act, or any part thereof, are let or are 
habitually used for any purpose or purposes other than those specified in the 
trusts upon which the estate in tee simple is held, the commissioners shall, un- 
less it appears to them that such use was due to inadvertence and will be D 
discontinued, by order determine such letting or user, and for this purpose may 
declare void any contract for, and may prohibit by injunction the continuance 

of, any such letting or user, or may order that the premises or that part thereof 

shall be sold, and any order so made shall be enforceable by the same means 

and be subject to the same provisions as are applicable under the Charitable 
Trusts Acts, 1853 to 1894, to any orders made thereunder.”’ Ei 


Section 5: 


‘In this Act, unless the context otherwise requires, the expression ‘place of 
worship’ means any church, chapel, or other building used for public religious 
worship, and includes a burial ground, Sunday or Sabbath School, caretaker’s 
house or minister’s house attached to or used in connection with and held upon Fi 
the same trusts as a place of worship.’’ 


Vaisey, K.C., and H. P. Chapman for the plaintiffs, the freeholders. 
J. H. Stamp for the defendants, the trustees in whom the lease was vested. 
Vaisey, K.C., replied. 


MAUGHAM, J., [after stating the facts as set out above, continued :] I will Gj 
begin by stating shortly the effect of the Places of Worship (Enfranchisement) Act, 
1920, so far as it is material for the present purpose. The Act is intituled: ‘‘An 
Act to authorise the enfranchisement of the sites of places of worship held under 
lease.” Section 1 (1) provides as follows: [His Lordship read the subsection, and 
continued :] There are three provisos, of which the first only need be noted. It is 
[His Lordship read the proviso, and continued :] The second subsection defines the I 
leases to which the Act applies, which for this purpose may be stated to be leases 
which were created for a term of not less than twenty-one years. The second 
section of the Act provides procedure for the acquisition of the reversionary interests 
by the incorporation of the sections of the Lands Clauses Act or the Railways 
Clauses Consolidation Act, 1845, subject to certain modifications. The third section 
of the Act seems to me somewhat important. [His Lordship read the first pro- [ 
vision of the section, and continued :] I think that I need not read the rest of that 
ee er tae 4 provides for the case of premises which ex hypothesi are subject 
is - oe e ee for the purposes of a place of worship ceasing to be so used, 
oe se 4 gives power to the Charity Commissioners to require the trustees 
Paceet na an i is in these terms: | His Lordship read it.] Then in s. 5 
There for the ‘idl ence ieee ae ae eee ane : 
worship,’’ and the argument in ‘hic init h fem Ee, aie Hares 

as turned largely on the question whether 
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IT can properly find that the trusts contained in the deed are trusts which render it 
necessary for the premises to be used for public religious worship. 

Counsel for the plaintiffs stressed the point that the Act may be used, very 
improperly, for the purpose of enabling astute persons to acquire the reversion on 
leasehold premises. It is suggested that shortly before the lease comes to an end, 
or at some other period, they might execute a trust deed which causes the premises 
to be held temporarily for the purposes of a place of public worship, and, having 
thus complied with that part of the Act, they may then serve a notice to treat, 
acquire the freehold reversion, and then revert to the old condition of things, or in 
some way cause the premises to be used for some purpose other than that of public 
religious worship. I am far from saying that this Act of Parliament, like many 
other Acts of Parliament, cannot be abused, but on the whole I am not greatly 
impressed with the danger in question, because I think that it is, in the great 
majority of possible cases, avoided by the provisions of s. 4 of the Act. The result 
of such a case as has been suggested to me would, or might be in most cases, that 
the persons who had become entitled to the freehold reversion would apply to the 
commissioners, and in such a case the commissioners might well exercise their 
rights and order the premises to be sold; and then, by virtue of cl. 3 of the schedule, 
the persons entitled to the freehold reversion, or their successors, would have a 
right of pre-emption. In other words, I think that anyone who attempted to use 
this Act in the way suggested would probably find his nefarious designs likely to 
be defeated. 

However that may be, I have to construe the Act as I apprehend that it ought to 
be construed, and the first question that arises is whether, on the true construction 
of the deed, I am justified in saying that the premises comprised in the lease are 
held upon trust to be used for the purposes of a place of public religious worship. 
That is, of course, a question of construction, but I am entitled to be informed as 
to the practice and doctrines of the Salvation Army, inasmuch as the phrase in the 
deed incorporates that practice and those doctrines in the phrase ‘‘as and for the 
purpose of a place of worship by and in accordance with the practice and doctrines 
of the Salvation Army.’’ Evidence has been given by experienced officers of the 
Salvation Army to inform me as to those doctrines and that practice. It is 
sufficient to say that I am perfectly satisfied that the Salvation Army Hall is used 
for the purpose of holding, among other things, religious services which are open 
to all, and that it has never been the practice of the Salvation Army to possess or 
own places of worship which are not places of public worship in the sense that the 
public are not admitted. It is true, as will appear in one moment, that sometimes 
there are buildings used for the purposes of children, but to my mind a place is 
none the less a place of public worship because the public who are invited to that 
place are a particular section of the public, such as either children or men or 
women. That seems to me to be clear as a matter of common sense. It has been 
rightly said that ‘‘public’’ is a word of very elastic meaning, and I cannot conceive 
that, within the true meaning of the definition as contained in this Act, worship is 
any the less public worship because on a particular occasion a section only of the 
public is invited to attend. In my opinion, therefore, the trusts of the deed are 
trusts for the purposes of a building to be used for public religious worship, and 
that is the main object of the deed. 

It is true that there are included in the lease two separate and distinct premises : 
one of them is known as the Salvation Army Hall, or as the Citadel of the Salvation 
Army in Weston-super-Mare; the other of them, which is separated by a yard, is 
described in the deeds as Carlton House. It has, however, upon it in large letters 
the inscription ‘‘Young People’s Hall,’’ and I am told that that is the general name 
by which it is known. The Salvation Army Hall, as its name implies, contains 
nothing more than a large meeting-place, with a number of benches and a raised 
platform at the end of the hall, which is just what one would expect a ee 
Army Hall to contain; and I do not think that it is suggested that in relation we 
the hall there are any premises that are used otherwise than for the purposes of the 
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Salvation Army in the sense of religious purposes in the ordinary 
But with regard to the adjo 


words. i A . — 
People’s Hall, there are a number of rooms upstairs which are not, prima facie, 
rooms used for the purposes of hymns or religious services oF addresses, but are 


used for the purposes of instruction. A good deal of reliance hes been placed on 
that, but it is to be remembered that in the Act the expression place of worship 
‘neludes a ‘‘Sunday or Sabbath school. . . used in connection with and held upon 
the same trusts as a place of worship.” I should therefore imagine that these 
rooms, so far as they are used for the purposes of anything in the nature of a 
Sunday school, are clearly within the definition. 

I wish to add this, that I do not consider in a case of this sort that the premises 
are the less held upon trust for the purposes of a place of worship because there are 
included in the premises certain rooms which may be used for secular objects. I 
do not suppose that any living human being would doubt that St. Paul’s Cathedral 
was a place used for the purposes of a place of public worship, but those who know 
+4 know that it includes, amongst a number of other rooms to which the public are 
not generally admitted, an excellent and interesting library, in which prayers do not 
take place, and I doubt whether there is any big cathedral in England of which the 
same might not be said. There might also be rooms for caretakers. In the old 
days in connection with many churches there was a priest’s room, and I could 
suggest other rooms to which visitors to buildings of this kind are often admitted 
which are not used for the purposes of public worship. It occurs to me to mention 
as examples chapter-houses, places where vestments are kept, and places where 
books are kept. In other words, to put it in another way, I have come to the con- 
clusion that premises are held upon trust to be used for the purposes of public 
religious worship none the less because some of the minor or less important parts 
of those premises are not used for public worship. 

The next question to be considered is whether the premises are being used for 
those purposes at the present time. That is the other condition contained in s. 1 
of the Act, and as to that I think that it cannot be disputed, having regard to the 
evidence, that the whole of the premises are being so used, with the exception, 
perhaps, of the upstairs rooms, or some of the upstairs rooms, in Carlton House. 
With regard to those I have already expressed my opinion. Accordingly, I think 
the provisions of s. 1 are complied with. The action must fail, and must be 
dismissed, with the usual consequences. 


Solicitors: Rider, Heaton, Meredith & Mills, for Baker & Co., Weston-super- 
Mare; Ranger, Burton & Frost. 


[Reported by A. W. Caasrer, Esg., Barrister-at-Law.] 
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Re WOODS (BRISTOL), LTD. 


[Cuancery Drvision (Eve and Maugham, JJ.), June 9, 1931] 
[Reported [1931] 2 Ch. 820; 100 L.J.Ch. 335; 145 L.T. 444; 


47 T.L.R. 464; 75 Sol. Jo. 458; [1931] B. & C.R. 17] 
Kxecution—Company—Hrecution not completed until after winding-up—Notice 
of appointment of provisional liquidator served on sheriff—‘‘Costs of the 
execution’ a first charge on proceeds—Judgment creditor’s solicitors’ costs 

of fi. fa. not included—Companies Act, 1929 (19 & 20 Geo. 5, c. 23), 

8. 269 (1). 

The provision of s. 269 (1) of the Companies Act, 1929 (now s. 826 (1) of the 
Act of 1948) that, where goods of a company have been taken in execution but 
before their sale or the completion of the execution notice of the appointment of 
a provisional liquidator is served on the sheriff and the sheriff accordingly has 
to deliver the goods and any money seized or received to the liquidator, ‘‘the 
costs of the execution shall be a first charge on the goods or money so delivered”’ 
to the liquidator, applies only to costs which the sheriff himself has incurred. 
The costs of the judgment creditor’s solicitor of issuing a fi. fa. are, therefore, 
not ‘‘costs of the execution’’ for the purposes of s. 269 (1). Re Rogers (1) 
({1911] 1 K.B. 641), applied. 


Notes. The Companies Act, 1929, has been repealed: s. 269 (1) and (2) is now 
the Companies Act, 1948, s. 326 (1) and (3). Applications for costs of a proceeding 
by a person who has not applied at the time of the proceeding are now covered by 
the Bankruptey Rules, 1952, r. 113. 

As to what the costs of the execution include, see 6 Hausspury’s Laws (8rd Edn.) 
691, para. 1378, note (g), and 2 ibid. 545, para. 1080, text and note (t); and as to 
applications for such costs, see ibid. 606, para. 1210. 


Case referred to: 
(1) Re Rogers, [1911] 1 K.B. 641; sub nom. Re Rogers, Ex parte Sheriff of 
Sussex, 80 L.J.K.B. 418; 103 L.T. 883; 55 Sol. Jo. 219; 18 Mans. 22; 
sub nom. Re Rogers, Ex parte Official Receiver, 27 T.L.R. 199, C.A.; 21 
Digest 606, 1955. 


Appeal from the Bristol] County Court. 

Textiles Francais, Ltd. (the judgment creditor) had obtained judgment against 
Woods (Bristol), Ltd., for goods sold and delivered for £14 7s. 2d. and £6 4s. 6d. 
costs on Sept. 30, 1930. The judgment creditor caused a writ of fi. fa. to issue 
thereon on Oct. 31, which was directed to the Sheriff of Bristol. The Official 
Receiver of Bristol served notice on the Sheriff of Bristol on Nov. 7 that a petition 
to wind-up the defendant company had been presented in the county court at 
Bristol, and that he had been appointed provisional liquidator thereof, and required 
the sheriff, under s. 269 of the Companies Act, 1929, to deliver the goods taken in 
execution and pay any money seized or received in part satisfaction thereof or the 
proceeds of sale, if any, received by the sheriff or his officer after deducting his costs 
of the execution. In accordance therewith the goods seized were delivered to the 
official receiver. The judgment creditor’s solicitor then applied to him for pay- 
ment of the sum of £2 2s., their costs of the execution, which was refused. The 
solicitor then moved, on April 30, 1931, for a declaration that these costs were a 
first charge on the goods or money seized or received by the sheriff and delivered 
to the official receiver, and for an order on him to pay accordingly. The county 
court judge held that the question was one of general importance, on which there 
was no authority. He came to the conclusion, though not without considerable 
doubt, that ‘‘costs of the execution” in s. 269 (1) meant the sheriff’s costs only. 
He distinguished Re Rogers (1), and dismissed the motion with costs. 

The judgment creditor’s solicitor appealed. 
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A. E. Woodgate for the appellant. 

R. Burrows for the official receiver. 

EVE, J.—The short point raised on this appeal is whether the costs ee re 
the judgment creditor's solicitor in issuing a writ of fi. fa. addressed to re ree 
are costs of the execution within the meaning of s. 269 of the Companies ct, , 
It is not necessary for us, I think, to determine whether or not the two guineas, 
which is the amount involved, constitute costs of the execution. I should be in- 
clined to say that, speaking generally, they do. The question is whether they are 
included in those costs of the execution which are covered by the provisions of 
s. 269. That section is directed to defining the duties of the sheriff relative to 
goods which he has taken in execution. The first subsection of it provides: 


‘‘Where any goods of a company are taken in execution and, before the sale 
thereof or the completion of the execution by the receipt or recovery of the full 
amount of the levy, notice is served on the sheriff that a provisional liquidator 
has been appointed [I need not go further than that because that is what took 
place in this case] the sheriff shall, on being so required, deliver the goods and 
any money seized or received in part satisfaction of the execution to the 
liquidator, but the costs of the execution shall be a first charge on the goods 
or money so delivered.”’ 





The question is whether the solicitor for the judgment creditor is entitled to the 
benefit of this charge to the extent of the two guineas or whatever be the proper 
amount allowed on taxation for the issue of the writ of fi. fa. 

The learned county court judge has held that those two guineas do not constitute 
part of the costs of execution which are entitled to a charge, and he has done so 
upon these lines. He reads first of all the provisions of s. 268 introduced into 
company law for the first time in this Act, which assimilates in similar cireum- 
stances the practice in dealing with insolvent companies to that followed in the 
case of an insolvent debtor under the Bankruptcy Act, 1914, that is, to allow the 
execution creditor no advantage unless the execution has been completed before 
the commencement of the winding-up. It deprives the judgment creditor of any 
advantage which he could claim by reason merely that he has put the sheriff into 
possession unless the possession has been followed by the complete execution of 
the writ. Section 269 makes one exception in favour of the execution creditor; he 
is relieved from paying the costs of the execution which are to be a first charge on 
the goods or money handed over by the sheriff to the liquidator. Counsel for the 
judgment creditor's solicitor says that the costs of the execution mean all the costs, 
not merely the sheriff’s costs, and that they include the costs of the solicitor for 
the judgment creditor in issuing the writ. One has to examine the section to see 


whether in fact that is so. Some light is thrown on the point by sub-s. (2), which 
provides that, 


‘“‘where under an execution in respect of a judgment for a sum exceeding £20 
the goods of a company are sold or money is paid in order to avoid sale, the 
sheriff shall deduct the costs of the execution from the proceeds of the sale or 
the money paid’’; 


he shall retain the balance for fourteen da 
pay over the balance to the liquidator. There is one small word in that subsection 
which is different from the word which is used in the same collocation in a similar 
subsection of the Bankruptcy Act, 1914, s. 41 (1). Under the Bankruptey Act 
1914, s. 41 (1), the sheriff shall deduct ‘‘his costs of the execution.’’ In Re Rogers 
(1), where a question was raised whether interpleader proceedings initiated by the 
sheriff were included in his costs of the execution, the late Mantes of the Rolls 
Lorp Cozens-Harpy, in dealing with the two subsections of the section of the 
Bankruptey Act, apparently treated the language ‘‘the costs of the execution”’ and 
‘‘his costs of the execution’’ as referring to the same subject-matter. It was not 
as counsel for the judgment creditor's solicitors has pointed out, n : . 


ys and in the events therein mentioned 


ecessary to 
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determine that point in Re Rogers (1), but I cannot help thinking that the Master 
of the Rolls would not have made those observations without noting that there was 
a difference between the language in the two subsections. However that may be, 
I think sub-s. (2) clearly limits the right of retention to the costs which the sheriff 
himself has incurred. It does not extend in my view to costs which he would be 
retaining for the benefit of somebody else. He might have deducted them, but he 
could not have retained them. He ought to have been directed by this subsection, 
if it was intended to apply to the costs of others, to retain his costs and to pay to 
the solicitor the costs of issuing the writ. We do not find that, and in my view the 
conclusion at which the learned county court judge arrived was right. Although 
these two guineas may for some purposes well be described as costs of the execution, 
the amount is not comprised in the costs for which a charge is reserved by this 
s. 269. The appeal will be dismissed with costs. 


MAUGHAM, J. 





I concur and have nothing to add. 


Appeal dismissed. 
Solicitors: F. W. Perkins; Solicitor to the Board of Trade. 
[Reported by A. W. Cuaster, Esq., Barrister-at-Law. | 


RICHARDS v. PRICE 


[K1ne’s Bencu Division (Lord Hewart, C.J., Avory and Humphreys, JJ.), April 
30, 1931] 
[Reported [1931] 2 K.B. 204; 100 L.J.K.B. 526; 145 L.T. 189; 
95 J.P. 151; 47 T.L.R. 411; 75 Sol. Jo. 345; 29 L.G.R. 396; 
29 Cox, C.C. 301] 


Gaming—Street betting—Football pool—Persons loitering in street to distribute 
football pool coupons for pool promoter—Whether promoter a ‘*bookmaker’’— 
Street Betting Act, 1906 (6 Edw. 7, c. 48), s. 1, sub-s. (1). ai 
Section 1 (1) of the Street Betting Act, 1906, provides penalties in the case 

of ‘‘any person frequenting or loitering in streets or public places, on behalf 
either of himself or of any other person, for the purpose of bookmaking, or 
betting, or wagering, or agreeing to bet, or wager, or paying or receiving or 
ing bets.”’ 

Dae EES loitered in a street for the purpose of distributing football 
pool coupons on behalf of the pool promoter, inviting the recipients to forecast 
the results of listed football matches, to stake money thereon, and to send the 
money staked to the promoter after the matches had been played. The pro- 
moter retained his expenses and 10 per cent. of the money staked, and 
distributed the balance to the most successful forecasters. 

Held: the defendants were guilty of an offence under 8. 1 (1) because, even 
if the coupons did not constitute an invitation to the recipients to bet with the 
promoter or the defendants, but only with each other, nevertheless, the pro- 
moter was carrying on the business of receiving or negotiating bets, and so was 
a bookmaker, and the defendants were “‘loitering . . . for the purpose of 
ees Hewarrt, C.J., and Avory, J. (HUMPHREYS, J., dubitante) : The 
defendants were “‘loitering . . . for the purpose of . . . betting’’ even though 
the ‘‘betting’’ was not with them or their principal, the promoter. 
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Notes. Section 18 of the Finance Act, 1926, has been repealed by s. 53, Sched. 3 
Vinance Act, 1930. - 
8 pores pools being bets, and their organisers bookmakers, “ - 
ivasiue’s Laws (8rd Edn.) 169, para. 337, text and Pre and vn ri 
ia fag iteri i 5 etting, see ibid. : 
equenting or loitering in streets, etc., for purposes 0 
nae : and for cases on the subject, see 25 Dicest 434, 317-319. For the 
Strest Belting Act, 1906, s. 1 (1), see 10 Haussury’s StTaTurTEs (2nd Edn.) 778. 


Case referred to: . 
(1) Dunning v. Swetman, [1909] 1 K.B. 774; 78 L.J.K.B. 859; 100 L.T. 604; 
73 J.P. 191; 25 T.L.R. 802; 22 Cox, C.C. 93, D.C.; 25 Digest 434, 318. 


ted by the Bristol justices on the application of a prosecutor. 

eines see se cians by William Richards, a superintendent of the Bristol 
police force, against the defendants, Price and Mitchell, charging them mpm: 
ing in streets for a purpose contrary to the Street Betting Act, 1906. The fo ——— 
facts were proved or admitted. On Noy. 5, 1930, at about 5 p.m., Price loitered 
in a place called St. John’s Square, Bristol, near the entrance to a factory of the 
Imperial Tobacco Co., Ltd., and there distributed to persons leaving the factory 
envelopes addressed to ‘‘The London Football Totalisator (Henry Newton), 92-94, 
Gray's Inn Road, W.C.1.’’ Each envelope contained printed forms, one on white 
paper and the other on yellow paper. Ninety-one such envelopes were found on 
Price when he was searched. On the same date at about 4.25 p.m., Mitchell 
loitered in Lombard Street, Bristol, and there distributed to persons passing him 
similar envelopes and printed forms. One hundred and forty-two such envelopes 
were found on him. 

Price was employed by Henry Newton for the purpose of distributing the 
envelopes and forms, and Mitchell was employed by Price to assist him in 
distributing them. The white form was an invitation by Newton to the persons 
- to whom such forms were distributed to forecast the results of certain football 
matches to be played on Saturday, Nov. 8, 1930, and to stake money on the correct- 
ness of the forecast. The form contained the names of various football teams, and 
six columns called pools, in which the banker could insert the names of such of the 
teams as would, in his opinion, win or draw their matches, and the amount which 
he was prepared to stake in respect of each pool. The form stated that credit 
accounts only were accepted, that ready money would not be received with the 
forms, and that, further, the backers were to post their money after the matches 
had been played, so as to reach Newton by Monday, Nov. 10, 1930, but on no 
account earlier. 

By r. 3 of the rules printed on the back of the white form, letters containing the 
white form were to be postmarked to reach Newton not later than Saturday noon, 
Nov. 8, 1930. By r. 5 the form was to bear the correct signature and address of 
the sender. The space in which those particulars were to be entered contained an 
undertaking in the form of an I.0.U. to pay the stake by Nov. 10, 1930. By r. 6 
the minimum stake was to be 1s. and the maximum £1 on any one pool. By r. 10 
the total amount staked in respect of each pool by all the backers in that pool was 
to be divided between the winners in proportion to the sums staked by the winners, 
less a sum to be deducted and retained by Newton for himself, such sum consisting 


of his expenses and 10 per cent. of the amount in the pool. A note on the white 
form stated: 


“Warning. The publishers desire to warn i 
other than those bearing the im 
established in 187 
makers only.’’ 
The yellow form was a form addressed to 


posted to him, specifying the amount of th 
sender, 


nvestors against betting on coupons 
mprint of the Bancroft Press, Hitchin, which was 
3 and supplies printing and football coupons to reliable book- 


Newton, to accompany the stake when 
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It was contended for the respondents that the scheme proposed by the white 
form was not a scheme for bets to be made between Newton and the persons who 
took part in each pool and that, since no bets were made or agreed to be made by 
the respondents either on their own behalf or on behalf of Newton, neither 
respondent was loitering for the purpose of betting within the meaning of the Act 
of 1906. It was contended for the appellant that, whether the scheme was or was 
not a scheme for betting with Newton, it was certainly a scheme for betting to be 
carried on inter se between the persons who took part in the pools; that the 
respondents were using the street for the purpose of informing the persons to whom 
they distributed the forms of the means whereby and the terms on which they could 
bet with each other through the agency of Newton; and that by so doing the 
respondents were loitering in the street for the purpose of betting, contrary to the 
Act of 1906. The justices dismissed the informations. The prosecutor appealed. 


LL. Collins for the appellant. 
W. J. M. Dennis for the respondents. 


LORD HEWART, C.J.—In my opinion this appeal ought to be allowed. It is 
not necessary to read the case again, but, when one looks at s. 1 of the Street 
Betting Act, 1906, I think that there were materials which were sufficient to sup- 
port a conviction of the respondents on the ground that they were loitering in the 
streets on behalf of Newton for the purpose of betting, that betting being not— 
unless in exceptional cases—with Newton himself, but among the various members 
of the public who were minded to accept the invitation to take part in some one or 
other of the pools. Apart altogether from that ground, I think that it is tolerably 
obvious that these persons were loitering on behalf of Newton for the purpose of 
bookmaking. It is true that the Act of 1906 does not itself contain a definition of 
bookmaking, although the word is used there, but I think that, when s. 18 of the 
Finance Act, 1926, defined the expression ‘‘bookmaker,’’ it was not in any degree 
altering the nature and meaning of that expression, but that it was merely stating 
in clear terms what a bookmaker undoubtedly is. The definition is as follows: 


’ 


“The expression ‘bookmaker’ means any person who, whether on his own 
account or as servant or agent to any other person, carries on, whether 
occasionally or regularly, the business of receiving or negotiating bets, or who 
in any manner holds himself out or permits himself to be held out in any 
manner as a person who receives or negotiates bets.”’ 


I am satisfied, on the argument of counsel for the appellant and on the documents 
and parts of documents to which he has directed our attention, that, in one aspect 
of the matter, Newton was playing the part of a bookmaker and that these present 
respondents were loitering in streets or public places on his behalf for the purpose 
of bookmaking. I refrain from entering into other and more debatable matters, 
but I think that on these grounds this appeal should be allowed. 


AYVORY, J.—I am of the same opinion. I think that it is possible that a con- 
yviction might have been recorded on the ground contended for by the appellant, 
namely, that there was certainly a scheme for betting to be carried on inter se 
between persons who took part in the pools and that the respondents were using 
the street for the purpose of informing the persons to whom they distributed the 
forms of the means whereby, and the terms on which, they could bet with each 
other through the agency of Newton. Although Dunning v. Swetman (1) may be 
distinguished on the ground that in that case the papers contained an offer to give 
certain odds, and that the judgment proceeded on the ground that the persons were 
being invited to bet and were being given information as to the terms on which the 
ton would bet with them, I think that, in principle at all events, that 


1ere, once it has been found that there was by these pamphlets an 
r with Newton, who 


principal Mor 
case applies | . 
invitation to any persons to bet, whether with each other, o 
was the principal employing the distributors. It is, however, clear that a con- 


782 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


ic Lord has based his 
T -ecorded on the ground on which my 
ee Acie he lottering for the purpose of emt for 
i ne ‘ibed himself, impliedly at any rate, as a 
2W s by his own documents describe . : 
eter aK! the definition of bookmaker in the Finance or 1926, clearly makes 
him a bookmaker. I agree that the appeal should be allowed. 


victi 
judgment—that the defen 


HUMPHREYS, J.—I also think that the appeal should be gee I iiss 
myself attracted by the argument of counsel for a ee ae ran bis 
i: i * person”? i 1 of the Street Betting ; ; 
‘‘on behalf of himself or any other person’ in 8. eee : _ 
indi i f : for which there is loitering in streets mus 
dicate that the betting or the purpose | : 
- batting with the ioierer himself or with the person on whose behalf a 
loitering, i I give no final opinion on that question, because it is unnecessary. ie 
the éther point, I certainly agree with what was said by brother Avory, that ne 
respondents have brought themselves within the direct language of the section - 
loitering in the streets on behalf of Newton for the purpose of bookmaking by 
5 

Newton. | 

Case remitted. 


Solicitors: Robins, Hay & Waters, for the Town Clerk, Bristol; Church, Adams, 
Tatham & Co., for Meade-King & Co., Bristol. 


[Reported by T. R. Frrzwauter Burier, Esq., Barrister-at-Law.] 


Re TURNER. HUDSON v. TURNER 


[Cuancery Drvision (Maugham, J.), February 27, 1931] 
[Reported [1932] 1 Ch. 31; 101 L.J.Ch. 49; 146 L.T. 209] 


Power of Appointment—Power to appoint between two named objects—Gift 
equally between objects in default of appointment—One object pre-deceasing 
testator—Appointment of whole to survivor. 

Power of Appointment—Ezercise—Excessive exercise—Power to appoint half 
fund—Appointment of whole. 

Where a power is given by will to appoint an estate amongst several objects, 
and the estate in default of appointment is given to them as tenants in common, 
the death of any one of the objects in the lifetime of the testator will pro tanto 
defeat the power and devise over, so that the power and devise will only remain 
as to the shares of the survivors. 

When the donee of a power of appointment has purported to exercise the 
power for an amount greater than that over which it is exercisable the appoint- 
ment is good with regard to the correct amount. 

A testator by his will gave his widow power to appoint his trust estate ‘‘to 
my two children in such proportions as she shall think fit, and in default of 
such appointment, and so far as such shall not extend, I direct that the same 
shall be equally divided between my said two children.’ The testator had only 
two children, one of whom died after the date of the will but before the testator, 
and the other of whom survived both the testator and the widow. By her will, 


made after the death of the testator, the widow purported to appoint the whole 
of the trust estate to the surviving child. 
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Held: the widow had power to appoint only one-half of the estate, and the 
appointment was effective as to that half only. 


Reade v. Reade (1) (1801, 5 Ves. 744) followed. 
Boyle v. Bishop of Peterborough (2) (1791, 1 Ves. 299) considered. 


Notes. As to the effect of the death of a member of a class among whom 
property can be appointed under a power, see 25 Hanspury’s Laws (2nd Edn.) 538 
para. 971; and for cases on the subject, see 37 Dicest 427-429, 352-366. As ‘6 
excessive execution of a power being good where the excess is distinguishable, see 


25 Hatsspury’s Laws (2nd Edn.) 570, para. 1019; and for a case on the subject, 
see 87 Drarsr 490, 846. 


Cases referred to: 


(1) Reade v. Reade (1801), 5 Ves. 744; 31 E.R. 836, L.C.; 37 Digest 428, 362. 
(2) Boyle v. Bishop of Peterborough (1791), 1 Ves. 299; 3 Bro.C.C. 243; 30 E.R. 
353, L.C.; 37 Digest 427, 352. 
(3) Re Ware, Cumberlege v. Cumberlege-Ware (1890), 45 Ch.D. 269; 59 L.J.Ch. 
717; 63 L.T. 52; 88 W.R. 767; 6 T.L.R. 388 ; 37 Digest 428, 360. 


Adjourned Summons as to the validity of the exercise of a power of appointment 
given by a will. 

' The above-named testator died on Nov. 24, 1914, having by his will dated Oct. 31, 
1880, appointed his wife sole executrix, and devised and bequeathed all his real and 
personal estate to her upon trust for conversion and investment of the residue and 
to receive the income during her life. He empowered her 


‘to appoint my said trust estate to my two children in such proportions as she 
shall think fit, and in default of such appointment, and so far as such shall not 
extend, I direct that the same shall be equally divided between my said two 
children.”’ 


He had two children only: a daughter, the plaintiff, Annie Matilda Hudson, and 
a son, Frederick James Turner, who died on Noy. 19, 1914, having by his will 
appointed as sole executrix his wife, the defendant, Valentina Annie Turner. 
Frederick left one child only, who was still alive. Dorothy Turner, the testator’s 
widow, appointed the plaintiff sole executrix of her will dated Sept. 9, 1926. It 
recited the power of appointment contained in the testator’s will and the death of 
Frederick, and continued: 


‘‘Now therefore under such circumstances and in exercise of such power of 
appointment vested in me as aforesaid I hereby give devise and appoint my 
husband’s estate unto my said daughter Annie Matilda Hudson absolutely and 
it is my earnest wish that my said daughter shall give and convey unto my 
daughter-in-law Valentina Annie Turner of High Street Eccleshall aforesaid 
for her own absolute use and benefit so much of my husband’s estate (so de- 
vised and appointed by me tomy said daughter as aforesaid) as my said 
daughter in her own absolute discretion shall think fit. But I declare that 
such wish or desire of mine shall not create any trust whatsoever either implied 
or constructive in respect of my husband's estate or under this my will and it 
shall not be compulsory or obligatory on the part of my said daughter to carry 
out my said wish unless she in her own absolute discretion wholly thinks fit to 


do so.’’ 


This summons was taken out to determine the questions: (i) Whether the power 
of appointment contained in the will of the testator was at the date of his death a 
valid subsisting power, or whether by reason of the death of Frederick James 
Turner, one of the two objects of the power, during the lifetime of the ern 
was wholly, or partly, and if so to what extent, destroyed ; and (ii) Meo : 
appointment contained in the will of Dorothy Turner was valid as regarded half o 


the husband’s estate. 
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tiff, the surviving daughter, cited Reade v. Reade (1), J 


Copping, for the plain ate, Gisibatlegle Cumberlege-Ware 


Boyle v. Bishop of Peterborough (2), ‘ J spe 
3), and F'aRWELL oN PoWERS (3rd Edn. 7 pe 4 

. Fawell, for the defendant, the executrix of the deceased son, referred to FaRweLi 
on Powers (3rd Edn.), p. 365. 

MAUGHAM, J., stated the facts, and continued : B 
The question of law which arises in the present case has been debated many times 
during the last hundred years or more. It is discussed in Boyle v. Bishop of . 

Peterborough (2), Reade v. Reade (1), Re Ware, Cumberlege v. Cumberlege- 
Ware (8), and in several other cases; also in SUGDEN ON PowWERS (8th Edn.) at 
pp. 416-423; in Farwertn on Powers (3rd Edn.) at p. 187; and in JARMAN ON 
Wits (7th Edn.) vol. 3, at pp. 1778 et seq. I must accept the rule which is lo be fe 
found in SuapEN on Powers (8th Edn.) at p. 421, namely: 


‘Where a power is given by will to appoint an estate amongst several objects, 
and the estate in default of appointment is given to them as tenants in 
common, the death of any of the objects in the life of the testator will, pro 
tanto, defeat the power and devise over, so that the power and devise will only 
remain as to the shares of the survivors.’’ D 


Lorp Sr. Leonarps derived that rule from Reade v. Reade (1) as pointed out in — 
FARWELL on Powers (3rd Edn.) at p. 187, and JARMAN on Wits (7th Edn.) vol. 8, 
at p. 1779. The following comments by Mr. Jarman, the learned editor of PowELL 
on Devises (7th Edn.), are to be found at pp. 374 and 375: 


‘“Where a power is given by a will to appoint property among several objects, E 
and the subject, in default of appointment, is given to them as tenants in 
common, a question sometimes arises whether, by the death of any of the 
objects in the life of the testator, by which their shares under the devise lapse, 
the power is defeated in respect of those shares. The learned author of the 
treatise on powers has advanced an opinion in the affirmative, and that the 
power remains only as to the shares of the survivors. That opinion, however, F 
it is conceived, cannot be sustained. The case of Boyle v. Bishop of Peter- 
borough (2) decided that the death of any of the objects, after the period of 
vesting, does not prevent the entire subject from being appointed to the sur- 
vivors; ... If, therefore, the decease of an object whose share has vested does 
not take that share out of the operation of the power, it seems to follow, pari 
ratione, that the decease of an object, the gift of whose share by that event G 
lapses, does not, pro tanto, defeat it. It is impossible to find any solid 
principle of distinction between the cases. The case of Reade v. Reade (1), 

on which Mr. Sugden rests his position for the failure, pro tanto, of the power 

(and which he admits to be not very intelligible), seems to be much too blinda _ 
case to be relied upon as establishing a doctrine so entirely new and discrepant _ 
to the principles of analogous cases. The admission of the claim of the heir- H 
at-law of the object who died in the lifetime of the testator, unless he was also _ 


heir-at-law of the testator (in which case the reference to the other character 
was absurd), is quite unaccountable.”’ | 

Lorp Sr. Lronarps re-considered the whole point [see SuapEN on Powers (8th 
Edn.) at p. 421, which contains the following] : 


‘‘In some early editions of this work 


d the author did not state tl 
judgment in Reade v. Reade state the facts or 


(1) or give any opinion of his own i 

but extracted from it, not without some sciatica thie Hi end alae 
principle, namely [he then states the rule, and continues]: He sees né reason 
whatever to amend the text; but he has investigated the point fulky, because it 
1s one of considerable importance, and the law, as before stated; has been 


questioned. It is said that : ins ; ; 
Peterborough (2). ) nat the point: was ‘decided by Boyle v. Bishop of 
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A The learned author then sets out in substance the passage from Powe. on Devises, 
and adds this, which I think to be of some importance: 


“The question simply is, what did Lorp Rosstyn decide? And that I have 
endeavoured to show. The distinction, however, between the case before him 
and Boyle v. Bishop of Peterborough (2), appears to be an obvious one. Where 
B the objects are once living, and the power may be exercised in their favour, it 
operates as it was intended, and subsequent events will not defeat it, although 
they may vary its application; but where the power as to an object never arose, 
and the share of the estate itself, which that object, if living, would have taken 
in default of appointment, lapses, it is reasonable that the power over that 
share should also lapse, if I may be allowed the expression. Boyle v. Bishop 
C of Peterborough (2) should not now be disturbed; but it is not necessary to 
’ extend the principle to other cases.’’ 


It was after the expression of that view that there appeared in the third edition of 
JaRMAN ON Wits a note which appears in the seventh edition, vol. 3, at p. 1779, 
and which states that in Suagpen on Powers (8th Edn.) : 


‘‘Great pains have been taken to establish the position in the text, in opposition 
D_ to some remarks of the present writer in his volume appended to PowELL on 
Devises (3rd Edn.) p. 874, which remarks he has not here repeated; for though 
he is still unable to discover any solid ground for the alleged difference of effect 
in regard to the power, where the partial failure of the gift takes place before 
and where it takes place after the death of the testator, yet as the cases com- 
mented on by the distinguished writer in question seem to favour such a 
E = doctrine, and as it is really of more importance that the rules on such points 
should be certain than that they should be decided in the manner most 
consistent with principle, he has not felt disposed to revive the discussion.”’ 


I shall accordingly follow the rule and decide that by reason of the death of one 
of the two children before the death of the testator the power was thus far defeated, 
with the result that the widow had power to appoint one-half of the estate. When 

F the case is one, as here, of a power given by will to appoint between two named 
persons, and one of them dies during the lifetime of the testator, the power itself 
is limited, because it can be exercised only in favour of the survivor. It is not 
unreasonable to hold that where the power relates only to the survivor the will 
ought to be construed as if the power over the share which might have been 
appointed to the object had pro tanto lapsed. 

G The second question, namely, whether the excessive appointment is wholly in- 
operative, arises on the will of Dorothy Turner. I do not think that I should be 
following the proper principle if I were so to decide. When the donee of a power 
of appointment has purported to exercise the power for an amount greater than that 
over which it was given, the appointment is good with regard to the correct amount. 
In a case like the present it ought to be held that the appointment has been 

H properly exercised over one-half of the husband's estate. There is, I think, no 
authority directly in point as to this matter, but it is a sound principle that such 
an appointment ought to be allowed to operate. 

Accordingly, the answer to the second question on the summons is that the 
appointment was valid up to one-half of the husband's estate. 


Declaration accordingly. 

Solicitors: Miller & Smiths, for Thomas Bagley, Stone, Staffordshire; Clinton ¢ 
Co., for Henry Walters & Welch, Stone, Staffordshire. 

[Reported by A. W. Cuaster, Esq, Barrister-at-Law. | 


786 ALL ENGLAND LAW REPORTS REPRINT [1931] All E.R. Rep. 


Re WATTS. COFFEY v. WATTS 


[CHancery DIVISION (Bennett, J.), June 5, 1931] 
[Reported [1931] 2 Ch. 302; 100 L.J.Ch. 353; 145 L.T. 520] 


Power of Appointment—Gencral and special powers of appointment—Marriage 
settlement—Power to revoke trusts and powers contained in settlement and 
to create other trusts and powers—Power exercisable only during settlor’s 
mother’s lifetime and with her consent—Ezercise of power contravening 
perpetuity rules. 

A power was given by a settlor under a marriage settlement to herself to 
revoke all or any of the trusts, powers, and provisions of the settlement during 
the lifetime of her mother B. and with B.’s consent to declare other trusts, 
powers, &e. The settlor exercised such power of revocation during the lifetime 
of B. with B.’s consent, and with her consent declared other trusts. Such 
other trusts offended the rule against perpetuities. 

Held: the trusts were void for perpetuity because, as the power was 
exercisable only during the lifetime of B. and with her consent, the settlor 
was not free to deal with the property in any way she pleased, and so the power 
was special, and not general, and could not be read into the original settlement 
for the purpose of determining the validity of the trusts. 


Notes. Although this decision was followed in Re Churston Settled Estates, 
[1954] 1 All E.R. 725, not all the reasoning of this decision was accepted in that 
case. 

Referred to: Fuller v. I.R. Comrs., [1950] 2 All E.R. 976. 

As to whether a power is general or special, see 25 Hauspury’s Laws (2nd Edn.) 
511, para. 926. 


Cases referred to: 

(1) Re Dilke, Re Dilke’s Settlement Trusts, Verey v. Dilke, [1921] 1 Ch. 34; 
90 L.J.Ch. 89; 124 L.T. 229; 87 T.L.R. 18, C.A.; 87 Digest 416, 256. 

(2) Re Phillips, Laurence v. Huztable, [1931] 1 Ch. 347; 100 L.J.Ch. 65; 144 
L.T. 178; Digest Supp. 

(3) Eland v. Baker (1861), 29 Beav. 187; 7 Jur.N.S. 956; 9 W.R. 444; 54 E.R. 
579; 87 Digest 505, 986. 

(4) Re Durbar-Buller, [1923] 2 I.R. 148. 


Originating Summons as to the validity of certain trusts declared under a power 
of appointment contained in a marriage settlement. 

By an indenture of marriage settlement made in 1904, Ellen Dorothy Abbott 
settled certain property upon trusts so that she should receive the income thereof 
during her life, and after her death the property was to be held in trust for her 
children as therein mentioned. The settlement contained a clause whereby it was 
provided that the settlor during the lifetime of her mother, Mary Abbott, with 
Mary Abbott’s consent in writing, was entitled by deed to revoke all or any of the 
trusts, powers, and provisions of the settlement, and to declare other trusts, powers, 
&c., in the place thereof. In 1913 the settlor exercised the above-mentioned power 
of revocation with the consent of her mother Mary Abbott, and with her consent 
declared other trusts of the property; but the trusts so declared offended the rule 
eves perpetuities. The settlor died in 1926, and her mother, Mary Abbott, died 
in : 

A Summons was taken out by the trustees of the settlement to determine the 
question of the validity of the new trusts and incidentally whether the new 
appointment was a general or a special power. j 


: R. J. T. Gibson, for the plaintiffs, the trustees of the settlement, referred to 
‘RAY ON Perperuitirs (8rd Edn.) ss. (526), (527) 





A 


D 


G 


H | 





Tr 
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Christie, for the defendant, Imlay Newbegin Watts, the only child of the settlor, 


referred to Re Dilke (1), Re Phillips, Laurence v. Huxtable (2), Eland v. Baker (8), 
and Re Durbar-Buller (4). 


BENNETT, J. By a marriage settlement made on Sept. 24, 1904, certain 
property was settled by Miss Ellen Dorothy Abbott on trusts, under which, so far 
as material for the purposes of the question which I have to decide, she was to 
receive the income during her life, and after her death the settled property was to 
be held in trust for all the children of the said Ellen Dorothy Abbott who, either 
before or after her decease being sons should attain the age of twenty-one years or 
being daughters should attain that age or marry under that age, in equal shares, 
but if there should be but one such child, then the whole to be in trust for such one 
child. Then, after certain provisions which are not material, the settlement con- 
tains a clause in the following terms: [His Lordship read the clause in which the 
power of revocation and new appointment was set out, and continued :] On Dee. 12, 
1913, Ellen Dorothy Abbott (then Ellen Dorothy Watts), with the consent of the 
said Mary Abbott, exercised the power of revocation and new appointment con- 
tained in the marriage settlement. At the date of the revocation and new appoint- 
ment there was in existence one child, the defendant Imlay Newbegin Watts, then 
and now the only child of the marriage of Ellen Dorothy Abbott with her husband 
Malcolm Newbegin Watts. The defendant I. N. Watts at the date of the revoca- 
tion and new appointment was eight years old, and the new appointment declared 
certain trusts for the benefit of the defendant, his wife and children which, if the 
appointment is to be read into the original settlement, are, it is conceded by 
counsel for the trustees of the settlement, void on the ground that they infringe the 
rule against perpetuities, and the question whether they are void on that ground 
depends on whether the power of revocation and new appointment contained in 
the marriage settlement is a special power, in which case the trusts contained in 
the deed of new appointment have to be read into the marriage settlement, and 
their validity has to be determined on the footing that they were originally written 
into the marriage settlement, or whether the power of new appointment contained 
in the settlement is a general power—i.e., general in the sense that the person to 
whom the power was given was the person who was thereby made the absolute 
owner of the settled property over which the power extended. 

Counsel for the trustees argues, in the interests of unborn persons, in favour of 
the validity of the trusts contained in the deed of Dec. 12, 1913, and founds his 
argument, that the power of appointment is a general power, on two authorities: 
Re Dilke (1) and Re Phillips (2). He says that, according to these two cases, a 
power of appointment, which may be exercised with the consent of another person, 
is a general power of appointment, and therefore this power, which is contained in 
the marriage settlement of 1904 and which is exercisable with the consent of Mary 
Abbott, is a general power of appointment. 

I think that counsel for the defendant is right in saying that in interpreting the 
language used in the settlement one must have regard to the fact that it is a 
settlement made in consideration of marriage. It is also material, in interpreting 
the language used in the instrument, to have regard to the fact that the power of 
revocation and new appointment is restricted in point of time to the lifetime of 
Mary Abbott, and also to her consent in writing being given both to the exercise of 
the power of revocation and to the exercise of the power of new appointment. 
These seem to be facts which afford a real ground of distinction between the con- 
struction to be placed on the marriage settlement and the construction placed by 
the Court of Appeal in Re Dilke (1), and by Mavenam, J., in Re Phillips (2), on 
the documents which they had to consider. It seems to me that it would not be 
right to hold that, on the terms of the powers contained in the marriage settlement 
which I have to construe, Ellen Dorothy Abbott (afterwards Ellen Dorothy Watts) 
was in substance the owner of the property, and consequently free to deal with it 


in any way she pleased. 
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It seems to me that it is essential to arrive at the conclusion that she was a 
to deal with it in any way she pleased before one can say that ae y 
which the power could be exercised is not to be read into the origina set pe 
for the purpose of determining the validity of the trusts which the new appointmen 
ae judgment, therefore, the power conferred on Ellen Dorothy Watts by the 
marriage settlement was not a general power but a special power, and it follows 
from that that the trusts to which I have referred in the deed of revocation and 
new appointment are void, as infringing the rule against perpetuities. There will 
be a declaration that fhe defendant is absolutely entitled, and the costs of all parties 
will be payable out of the fund. 

Declaration accordingly. 


Solicitors: Warren, Murton, Miller & Foster. 
[Reported by J. H. G. Butuer, Esq., Barrister-at-Law.] 


ATTORNEY-GENERAL FOR ONTARIO v. NATIONAL 
TRUST CO., LTD. 


[Privy Councit (Lord Blanesburgh, Lord Merrivale, Lord Hanworth, Lord Atkin 
and Lord Macmillan), July 13, 28, 1931] 


[Reported [1931] A.C. 818; 100 L.J.P.C. 215; 145 L.T. 673; 
47 T.L.R. 625] 


Canada—Ontario— Succession duty—Gift inter vivos—Shares in company — 
Whether value to be assessed at date of gift or at date of death of donor— 
Ontario Succession Duty Act R.S.O., 1927, c. 26, ss. 4, 8. 

By s. 8 (1) of the Succession Duty Act, 1927, of Ontario, all property situate 
in Ontario and passing on the death of any person domiciled in Ontario was 
subject to duty; and by s. 8 (2) property passing on the death was deemed to 
include any property taken under a disposition operating as an immediate gift 
inter vivos made since July 1, 1892. By s. 4, the fair market value of the 
property at the date of the death of the deceased was to be taken as the dutiable 
value of the property. 

In 1925 a resident in Ontario made a gift to his wife of shares in a company 
registered and having its head office in Ontario, and in 1929 he died. At the 
date of the gift the value of the shares was $50,240, while at the date of the 
deceased’s death their value was $264,183.50. It was not disputed that the 
shares were property chargeable to duty under the Act. 

Held: by virtue of s. 4 of the Succession Duty Act, the dutiable value of the 
shares was to be determined as at the date of the death of the donor and not as 
at the date of the gift. 

Lord Strathcona v. Inland Revenue (1) (1929 S.C. 800) applied. 


Notes. Section 8 (2) (b) (ii) and s. 4 of the Succession Duty Act of Ontario 
correspond respectively with the Finance Act, 1894, s. 2 (1) (ce) (so far as it in- 
corporates the Customs and Inland Revenue Act, 1881, s. 88 (2) (a), as amended 
by the Customs and Inland Revenue Act, 1889, s. 11 (1)) and s. 7(5). See also the 
Finance Act, 1957, s. 38. : 

As to valuation for estate duty, see 15 Hauspury’s Laws (8rd Edn,) 71, 72, 
paras. 144, 145; and for cases on the subject, see 21 Diaesr 107-109, 797-815. 
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Case referred to: 
(1) Lord Strathcona v. Inland Revenue, 1929 S.C. 800; Digest Supp. 


Appeal by the Attorney-General for Ontario from a judgment of the Appellate 
Division of the Supreme Court of Ontario dated March 9, 1 
ment of Orpr, J., dated Aug. 20, 1980. The question raised on the appeal was 
whether gifts inter vivos, when taxed for purposes of succession duty under the 
Ontario Succession Duty Act, 1927, were to be taxed on the value of the gift as at 
the date of the gift or as on the date of the death of the donor. 

The respondents were the sole executors and trustees of the will of William 
Edward Wilder, who died at Toronto on May 28, 1929. On Dec. 30, 1925, the 
deceased gave to his wife 500 shares of the par value of $100 each in a private 
company incorporated under the provisions of the Companies Act (Ontario), having 
its head office in the Province of Ontario. The value of the shares at the date of 
the gift was $50,240, and the value at the date of the death of the deceased was 
$264,183.50. This action was brought by the appellant for a declaration that the 
date as at which the value of the shares in question should be taken for purposes of 
succession duty, under the Succession Duty Act, was the date of the death of the 
deceased and not the date of the gift inter vivos, and for a declaration that the 
Province of Ontario was entitled to recover succession duty under the Act in respect 
of the value of the 500 shares so calculated. 

Orbe, J., the trial judge, declared that the property in question should be valued 
for the purpose of succession duty at the value as at the date of the gift. That 
decision was affirmed by the Appellate Division (Munocx, C.J.0., Hoparns, 
Mippieton and Grant, JJ.A.; Maaer, J.A., dissenting). The judgments are 
reported (1931 O.R. 122), 


931, affirming a judg- 


E. Bayly, K.C., J. T. White, K.C., and M. Alexander for the appellant. 
W.N. Tilley, K.C., and J. S. D. Tory for the respondents. 


LORD HANWORTH, M.R.—The point to be decided in this appeal can be 
stated quite shortly: Is the value of property, the subject of a gift inter vivos, to 
be taken for the purpose of succession duty as on the date of the gift, or as on the 
date of the death of the donor? 

The facts which give rise to the question are admitted. William Edward Wilder, 
an investment banker, of the city of Toronto, on Dec. 30, 1925, gave to his wife, 
the second respondent on the record, as an immediate gift inter vivos, within the 
meaning of s. 8 (2) (b) (ii) of the Succession Duty Act R.S. Ont. 1927, c. 26, and 
amendments, 500 shares in the capital stock of Picton Securities, Ltd. Picton 
Securities, Ltd., is a private company incorporated under the Companies Act 
(Ontario), with its head office in the said province. Its shares are not transferable 
to any person who is not already a shareholder without the previous consent of the 
directors of the company. None of its shares have ever been sold or offered for sale. 

William Edward Wilder died on May 28, 1929, leaving his widow him surviving, 
and the first respondent as the sole executor and trustee of his will. No change 
occurred in the ownership of these 500 shares between the date of the gift and the 
date of the death of the donor. They remained in the possession of his donee, who 
did not part with the shares, or charge or in any way deal with them, nor were the 
shares in any way commuted or altered. The value of the shares at the date of 
the gift was $50,240, and the value at the date of W. E. Wilder's death — 
$264,183.50. Which of these values is to be taken as subject to succession Rae 

The Attorney-General claims a declaration that the true date is May 28, ’ ae 
the date of the death, and the respondents submit that the true date is that of the 
gift, Dec. 30, 1925. The second declaration asked for in the prayer of the ee 
ment of claim was not considered in the court of first instance or in baaniede 
Appeal, and before the board it was by consent expressly struck out. rks z 
who tried the case, decided in favour of the defendants ie ee me : 3 
declaration that the shares were to be valued as at Dec, 30, 1925. e Court o' 
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Appeal by a majority upheld that decision, and hence 

The charging section of the Act is: 
uate in Ontario and any income therefrom passing on 
the death of any person, whether the deceased was at the time of his death 
domiciled in Ontario or elsewhere as well as all other property subject to 
succession duty upon a succession shall be subject to duty at the rates herein- 
after imposed. (2) Property passing on the death of the deceased shall be 
deemed to include for all purposes of this Act the following property: ... 
(b) (i) Any property taken as a donatio mortis causa; (ii) Any property taken 
under a disposition operating or purporting to operate as an immediate gift 
inter vivos, whether by way of transfer, delivery, declaration of trust or other- 
wise, made since the Ist day of July 1892.” 


By virtue of the terms of sub-s. (2) (b) (ii) above, it would seem that the 500 shares 
given by the testator on Dec. 30, 1925, are covered by the charge to tax, and must 
be subject on the very simple facts of the present case to the appropriate duty 


““g(1) All property sit 


imposed. 
An argument was addressed to their Lordships on the true meaning of the word 
‘‘passing.’’ The difficulty or rather the impracticability was insisted on, of in- 


cluding within that word, property which it is to ‘tbe deemed to include’’; that is 
property notionally passing, when such a notion may be derived from facts which 
occurred as far back as July 2, 1892, during which lapse of time assignments, 
charges, deaths, assignments by operation of law in bankruptcy and in winding up, 
may have obscured or indeed obliterated the original transaction. But their Lord- 
ships are not concerned to consider these problems and difficulties. There is no 
question raised in the case whether the Act applies to this donation. That is ad- 
mitted for the purpose of the case and this appeal, though all other rights which 
the respondents may have are reserved to them. The only submission of the 
respondents in the case is that Dec. 30, 1925, ‘‘the date of the gift thereof,’’ is the 
date at which the value of the shares is to be taken. 

Whatever may be obscure in this Act it is not easy to raise a doubt on this point. 
Assuming that there is a liability to the duty, s. 4 seems to lay down in simple plain 
terms the date at which the value is to be determined. Its terms are as follows: 


‘In determining the dutiable value of property or the value of a beneficial 
interest in property, the fair market value shall be taken as at the date of the 
death of the deceased.’’ 


The section proceeds to permit certain deductions to be made from the value thus 
ascertained; but these provisions introduce no obscurity to the principle on which 
the value is to be determined. It is to be noted, too, that what is to be determined 
is the dutiable value of the property—not of the original gift as it was made. 
Section 4 on this point appears to coincide with s. 8 (2), in which property passing 
on the death is to be deemed to include property passing and taken under a dis- 
position previous to the death. If the date of the disposition were to prevail the 
terms of sub-s. (2) should have been differently drawn, for at the date of the 
transfer the property disposed of was the property of the transferor and no such 
notional inclusion would be called for. 

The attention of their Lordships was called to the Scottish case of Lord 
Strathcona v. Inland Revenue (1). In that case the court had to consider the 


effect of the provisions of the Imperial Finance Act, 1894, s. 2 (1) (ce), and s. 7 (5), © 


which bring into the estate of the deceased, at the value which it would fetch in 
the open market at the time of the death of the deceased, property which the 
deceased has within a term of three years anterior to his death made the subject 
of a gift inter vivos. Lorp Sanps’s observations in his judgment are germane to 
the point under consideration. He says (1929 S.C. at p. 807) : 


sigh keys to the interpretation of that legislation are the ideas of property 
passing, and of property being deemed to pass although it does not actually 


E 








A 


i 
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pass. These ideas have been the subject of much judicial exposition, and are 
now familiar, so I do not dwell upon them. It is enough that property which 
is deemed to pass upon death is upon the same footing as regards liability for 
estate duty as property which actually passes. One of the classes of property 
which are deemed to pass on death and so become subject to estate duty is 
property which is the subject of donation before death as described in the 1881 
Act; . . . in order to avoid disappointment of the estate duty the property 
donated should be treated just as if no donation had been made and the 
property in question had remained part of the deceased's estate and had 
actually passed upon his decease.”’ 


Their Lordships are not unmindful of the problems and anomalies to which the 
statute may give rise. These persuaded OrvE, J.A., to reject the interpretation 
adopted in this opinion in order to mould the scheme of the Act on to what he 
thought would be more symmetrical and satisfactory lines. In the Supreme Court 
of Ontario, Appellate Division, a number of illustrations are suggested which it is 
claimed are such that the interpretation contended for by the appellant cannot have 
been intended by the legislature. But it must be remembered that it would not be 
difficult to suggest analogous illustrations from an opposite point of view. To take 
one only—suppose on the facts of the present case that the value of the property 
at the time of the gift had been $260,000, and that had dwindled down to $10,000 
at the time of the death, there would have been a hardship upon the donee, who 
would then have been compelled to pay duty as upon a value twenty-six times that 
to which the property had diminished at the time of the death. The tax would 
have been payable, but the gift would provide no sufficient resources from which to 
pay it. Such illustrations are to be found pro and con in any statute which touches 
so many of the manifold and complex aspects of human life and endeavour, as a 
taxing Act does. A solution to some of them is to be found, as pointed out by 
Lorp Sanps (see Lord Strathcona v. Inland Revenue (1) (ibid. at p. 809)), by 
directing attention to the terms of the statute which imposed, in that case, as well 
as in the present, the duty not on the value of the gift, but on the value of the 
property which is brought into charge. 

While the board fully recognise the difficulties and inequalities that may arise 
under a statute which looks back over a span of more than a full generation of 
years, their Lordships find themselves required to construe the words of the sections 
in relation to the simple facts of this case. A citizen of Toronto gave to his wife 
shares in a company incorporated under the Ontario Companies Act, which has its 
head office in the province. His wife retained those shares in her own hands, and 
held them at the time of his death, when his estate became subject to the Ontario 
Succession Duty Act. On such facts s. 4 appears unequivocal. The dutiable value 
of property shall be determined and ‘‘taken as at the date of the death of the 
deceased.”’ 

Their Lordships will humbly advise His Majesty that the appeal should be allowed 
and the judgments of the courts below set aside, and that a declaration should be 
made in the action as asked in para. (a) of the prayer of the statement of claim. 
The respondents will be ordered to pay the costs of this appeal, and of all the 
proceedings in the courts below. 

Appeal allowed. 


Solicitors: Blake & Redden; Lawrence Jones & Co. 
[Reported by Epwarp J. M. Cuaruin, Esq., Barrister-at-Law.] 
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DAVIES v. BRAITHWAITE 


[Kine’s Bencu Division (Rowlatt, J.), June 10, 1931] 


[Reported [1931] 2 K.B. 628; 100 L.J.K.B. 619; 145 L.T. 693; 
47 'T.L.R. 479; 75 Sol. Jo. 526; 18 Tax Cas. 198| 


Income Tax—Profession—Actress— ‘Employment’’—Whether assessable under 
Sched. E or Sched. D—Income Tax Act, 1918 (8 & 9 Geo. 5, c, 40), 
Sched. E, Sched. D. 

An actress carried out engagements of (i) acting in stage plays; (ii) per- 
forming for films; (iii) performing on the wireless for the British Broadcasting 
Corporation; and (iv) performing for gramophone recording purposes. 

Held: she was assessable to income tax in respect of her earnings in all four 
classes of engagements as earnings from a profession or vocation under Sched, D 
of the Income Tax Act, 1918, and not under Sched. E, because none of her 
engagements came within the meaning of the expression ‘‘employment’’ as 
used in Sched. IX, which expression meant something analogous to an office. 


Notes. The Income Tax Act, 1918, Sched. D and Sched. IX, were replaced by 
the Income Tax Act, 1952, s. 122 and s. 156, respectively. 

Referred to: Bennet v. Marshall (1938), 158 L.T. 75; Asher v. London Film 
Productions, Ltd., [1944] 1 All E.R. 77; Stainer’s Executors v. Purchase, [1952] 
A.C. 280. 

As to income tax in respect of earnings from profession or vocation, see 20 
Haussury’s Laws (3rd Edn.) 239-244, paras. 438-446; and for cases on the subiect, 
see 28 Dicest 61, 62, 310-315. Yor the Income Tax Act, 1952, ss. 122, 156, see 
31 Hauspury’s Statutes (2nd Edn.) 112, 149. 


Cases referred to: 

(1) Performing Right Society, Ltd. v. Mitchell and Booker (Palais De Danse), 
Ltd., [1924] 1 K.B. 762; 93 L.J.K.B. 306; 181 L.T. 248; 40 T.L.R. 308; 
68 Sol. Jo. 539; 34 Digest 29, 72. 

(2) Pickles v. Foster, [1913] 1 K.B. 174; 82 L.J.K.B. 121; 108 L.T. 106; 29 
T.L.R. 112; 20 Mans. 106; 6 Tax Cas. 131; 28 Digest 88, 516. 

(3) Elliott v. Guastavino (1924), 8 Tax Cas. 632; 28 Digest 62, 312. 

(4) Barson v. Airey (1925), 134 L.T. 586; 42 T.L.R. 145; 69 Sol. Jo. 679, C.A.; 
28 Digest 87, 500. 

(5) Great Western Rail. Co. v. Bater, [1920] 3 K.B. 266; 90 L.J.K.B. 41; 124 
L.T. 92; 36 T.L.R. 689; affirmed, [1921] 2 K.B. 128; 90 L.J.K.B. 550; 
125 L.T. 821; 87 T.L.R. 388, C.A.; reversed, [1922] 2 A.C. 1; 91 L,J.K.B. 
472; 127 L.T. 170; 38 T.L.R. 448; 66 Sol. Jo. 365; 8 Tax Cas. 231, H.L,; 
28 Digest 85, 486. 


Case Stated under s. 149 of the Income Tax Act, 1918, by the General 
Commissioners of Income Tax for the Division of Kensington in the county of 
Middlesex for the opinion of the King’s Bench Division of the High Court of 
Justice. 

At meetings of the commissioners on June 4, 1928, Dec. 19, 1928, and Feb. 20, 
1929, Miss Lilian Braithwaite (hereinafter referred to as the respondent) of No. 2, 
Pelham Crescent, S.W., appealed against the following assessments made on her: 

(i) Under Sched. D of the Income Tax Acts in respect of the profits from her 
profession or vocation of an actress : 


I’or the year ending April 5, 1926 ... £979 


lor the year ending April 5, 1927. ... £1,293 
For the year ending April 5, 1928 .., £772 


A 


D 
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(ii) Under Sched. E of the Income Tax Acts in respect of the profits from her 
employment as an actress: 


For the year ending April 5, 1926 ... £1 232 
For the year ending April 5, 1927 ... £2,000 
For the year ending April 5, 1928... £2,000 


The above Sched. D and Sched. E assessments were not intended to be cumulative 
but were raised as alternative assessments in view of a dispute that had arisen 
between the parties as to the correct method of assessment. 

The respondent, who resided in England, was an actress and earned her living by 
exercising her activities in any way that her professional qualifications fitted her for. 
During the three years in question (i.e., the three years ending April 5, 1928) she 
carried on her activities by (a) acting in various stage plays in England and one in 
the United States of America, (b) performing for the films, (c) performing on the 
wireless for the British Broadcasting Corporation, (d) giving performances for 
gramophone companies for reproduction on their records. The appeal against the 
Sched. D assessments was heard first. 

It was contended on behalf of the respondent that: (a) The contracts between 
the theatrical producers and the respondent were contracts of employment, the 
relation between the producer and the respondent being that of master and servant. 
Performing Right Society, Ltd. v. Mitchell (1) was referred to; (b) The respondent 
was not assessable under Sched. D in respect of any profession or vocation for any 
of the years in question, but was assessable only under Sched. E in respect of the 
various employments exercised by her; (c) As no remittances had been made to 
this country on account of the respondent’s earnings in her employment outside 
the United Kingdom there was no liability under Case V of Sched. D on the ground 
of such employment being a foreign possession. 

On behalf of the Crown it was contended (inter alia) that: (a) The respondent 
exercised a profession or vocation during the years in question and was assessable 
therefore under Case II of Sched. D in respect of the whole of her profits whether 
earned in this country or abroad; (b) The respondent exercising a profession or 
vocation, the forms of the various contracts by means of which she exercised it 
were immaterial; (c) The assessments were correct in principle and should be 
confirmed subject to any necessary adjustment of figures. 

The commissioners ‘were of opinion that the respondent was assessable for all the 
years in question under Sched. Ii and not under Sched. D, and therefore discharged 
the assessments under Sched. D. Whereupon the inspector of taxes on behalf of 
the Crown expressed dissatisfaction at the determination of the commissioners as 
being erroneous in point of law. 

Immediately after giving the decision as above the commissioners heard the 
appeal by the respondent against the assessments under Sched. E. 

(i) It was contended on behalf of the respondent that: (a) Only offices or employ- 
ments exercised in Great Britain are assessable under Sched. E of the Income Tax 
Act, 1918; (b) The respondent’s employment in America was exercised wholly cut 
of the United Kingdom and the profits arising from such employment were not 
therefore assessable under Sched. E; the following cases were referred to: Pickles 
v. Foster (2), Elliott v. Guastavino (8), Barson v. Airey (A). 

On behalf of the Crown it was contended (inter alia) on the assumption that the 
respondent was assessable under Sched. FE. that: (a) The employment of an actress 
carried on or exercised by the respondent was of the nature described in the Income 
Tax Act, 1918, Sched. D, but that in accordance with s. 18 of the Finance Act, 
1922, the profits were assessable under Sched. E; (b) The total profits arising from 
the various engagements each year by which such employment was carried on or 
exercised fell to be treated as profits from an employment in respect of which there 
should be one assessment and not a separate assessment in respect of the profits of 
each engagement; (c) Consequently the profits of the respondent each year were 
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assessable in their full amount whether they arose from engagements in this country 


or abroad. 


The commissioners were of opinion that in assessing the respondent under 


Sched. I, the income received in respect of the American employments sea be 
omitted and confirmed the assessment with the omission of such income. Where- 
axes on behalf of the Crown expressed dissatisfaction at the 
being erroneous in point of law, and subse- 
ign Cases as regards each of such 


upon the inspector of t 
determination of the commissioners as 
quently required the commissioners to state and s 
determinations for the opinion of the High Court of Justice. 


The Solicitor-General (Sir Stafford Cripps, K.C.) and Reginald P. Hills for the 


Crown. 
Raymond Needham, K.C., and J. S. Scrimgeour for the respondent. 


ROWLATT, J.—The question of principle in this case is whether the respondent 
ought to be assessed under Sched. D as following her profession of an actress or 
whether she ought to be assessed under Sched. E as following certain employments 
under the particular engagements which she makes. The question is one 2 diffi- 
culty mainly because of the want of precision in the term ‘‘employment’’ as it 
comes into this controversy. The old scheme of the Act used to be that under 
Sched. D, Case II, there were professions, employments, or vocations, and it was 
held, roughly speaking, that that was a full description of people who were carrying 
on business on their own account. Then under Sched. D there were offices, public 
offices, and for a comparatively long time it was realised that it was very much 
better in relation to a person in a permanent situation to assess his salary as the 
salary of the situation than to go to him personally, so to speak, and assess his 
earnings; and, therefore, a number of people like railway clerks, who were for the 
time being hired for an indefinite period, and merely hired, were treated as owners 
of offices. This was a very convenient method and went on for a long time. Then 
a case arose (Great Western Rail. Co. v. Bater (5)) in which I gave effect to that 
position, but I took the liberty of pointing out that I thought that they were not 
offices at all, that that sort of thing was not an office which existed by itself and 
had a separate existence, as it was held more by tenure and title than by contract, 
one holder of the office succeeding another holder as it went on. The House of 
Lords decided that my view was right, that it was not convenient, and the result 
was that they wanted to put these people back again into Sched. E, in the way in 
which they had always been treated. Therefore, it is said that employments fall 
within Sched. E. When ‘‘employment”’ is used in connection with a profession 
or vocation it refers to the way a man busies himself, and in Sched. E the word is 
used with a different value and as meaning something analogous to an office and 
conveniently amenable to the scheme of taxation which is applied to offices as 
opposed to the earnings of a man who is making what he can. 

Now that unhappy word ‘temployment’’ has to be construed with reference to 
this case. The respondent is an actress, and the contract which an actor or actress, 
or any person whose livelihood is earned in that sort of way, has is rather different 
from other contracts, as has been pointed out, because it involves that the em- 
ployer under the contract is bound to let them appear. But what is the criterion? 
The Solicitor-General has said a good deal as to the skill and the degree of attain- 
ment which was required of a lady who was in a position to make agreements of 
this kind. I do not think that this question turns on the degree of skill. It seems 
to me that the most skilful and distinguished persons whose qualifications are very 
rare in art or medicine, or any other profession where distinction is difficult to 
obtain, might well enter an ‘““employment”’ if they took a situation for years and 


made that their life occupation, and it would be no answer to a claim to 
them under Sched. E 


because they would be 
else. If it happened t 
hour or so each, he 


assess 
to say that they were very skilled and distinguished people, 
employed in the sense of this schedule as much as anybody 
o be a very humble person who takes a series of jobs for an 
cannot be said to follow a profession which is an employment for 
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this purpose, so I should not think that that enters into it. Nor is it a mere 
question of duration. One might possibly draw a line and say what amount of 
duration makes the employment incidental to the exercise of the profession, but I 
do not think that that matters. 

It seems to me quite clear that one can have both an employment and a pro- 
fession at the same time. Quite clearly one can have it in different categories. A 
man might have the steadiest employment in the world by day, and he might do 
something else entirely different in the evening and make some more money by 
way of a professional vocation. I cannot doubt that that would be so, but even if 
it were in the same line, I do not see why he should not have both. I do not see 
why a man who is a musician, for instance, and holds an office could not do that 
and hold an employment in respect of some permanent engagement which he has 
and at the same time pursue his profession at large. I do not think there is any 
difficulty about doing both things at once. 

I have to formulate some line of cleavage, and it seems to me that what I must 
glean my inspiration from is the purpose of the change. We are here for the 
purpose of considering the effect of the change which was made in the different 
methods of raising income tax. It seems to me that ““employments’’ in Sched. E 
alongside ‘‘offices’’ must relate to employments which are something like offices, 
and I thought of the expression ‘‘posts.’’ When a person occupies a post resting 
on a contract, and if then that is an employment as opposed to a mere engagement 
in the course of carrying on a profession, I do not think that is a very difficult term 
of distinction, though in general perhaps it is a little difficult to apply to all cases, 
as every distinction is. But I would go further than that, for it seems to me that 
a method of earning a livelihood which does not contemplate the obtaining of a 
post and staying in it, but essentially contemplates a series of engagements and 
moving from one to the other—and in the case of an actor it certainly involves 
going from one to the other and not playing one part for the rest of his life—then 
each of those engagements cannot be considered an employment but a mere engage- 
ment in the course of exercising a profession. Every profession and every trade 
involves the making of successive engagements and successive contracts and, in 
one sense of the word, employments. That is the line which I draw on that 
principle. 

In this case it is quite clear that the respondent must fall under Sched. D, 
because she does not make a contract with a producer for a post. She makes a 
contract with a producer for the next thing she is going to do, and then with 
another producer, and then a third producer, and at any time she may make a 
record for a gramophone company or act for a film if she likes. T think essentially 
whatever she does or whatever contracts she makes for the running of a play are 
nothing but incidents in the conduct of her professional career. Therefore, I think 
that she is taxable under Sched. D, but I am not going finally to deal with this 
case, and I do not think I can justly under Sched. D. ut do not discuss the question 
whether she ought to be charged on her American receipts. I have no decision on 
that from the commissioners, but the point was raised, because I see under para. 4 
of the Case it was contended on her behalf on the appeal against the Sched. D 
assessments that as no remittances had been made to this country she could not be 
assessed under Case V of Sched. D. She sought to raise that point. T shall me 
this appeal with costs. I am obliged to do that, but I shall send it back ~ ee 
commissioners at the option of the respondent to have a decision by them whether 
she is taxable under Sched. D on the whole of her earnings or not. If she does not 
like to go back to the commissioners it will not be necessary to exercise that option. 

Appeal allowed. 


Solicitors: Solicitor of Inland Revenue; Theodore Goddard & Co. 
[Reported by J. H. G. Buiter, Esq., Barrister-at-Law. | 
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ANDERTON AND HALSTEAD, LTD. v. BIRRELL 


[Kine’s Bencn Diviston (Rowlatt, J.), June 2, 16, 1931} 
[Reported [1932] 1 K.B. 271; 101 L.J.K.B. 219; 146 L.T. 189; 
. 16 Tax Cas. 200] 


me Tar—Assessment—Additional assessment—‘‘Discovers’’—Bad or doubt- 
ful debt—Amount written down—Subsequent conduct of debtor—Payment 
off of other debts—Estimate of extent to which debt bad—Jurisdiction to 
re-consider estimate after lapse of years—Income Tax Act, 1918 (8 ¢ 9 
Geo. 5, c. 40), s. 125 (1), Sched. D, Rules applicable to Cases I and II, 
tf. OU): 
A pdt was assessed to income tax for 1921-2 and 1922-3 on the basis 
that a debt owed to it by a subsidiary company would only be partially 
recovered and was, therefore, ‘‘bad’’ within the Income Tax Act, 1918, Sched. 
D, Rules applicable -to Cases I and II, r. 3 (i). Subsequently, the company 
continued to supply goods to the subsidiary company and the debt due to the 
company increased while other creditors of the subsidiary company received 
payments in respect of the debts due to them. In 1929 the inspector of taxes 
made additional first assessments under s. 125 of the Act of 1918, disallowing 
the amounts by which the bad debt was written down in the two relevant years. 
The company appealed. 

Held: there was no jurisdiction to make the additional assessments because 

(a) the inspector had not discovered an undercharge in the original assess- 
ments within s. 125 (1), because ‘‘discovers’’ implied more than a mere change 
of opinion on the facts presented, and involved the ascertainment of some new 
fact, which, if it had been known at the time of the original assessment, would 
have resulted in a higher assessment; and 

(b) rule 3 (4) required to be made an estimate of the extent to which a debt 
was bad, the soundness of which would be judged by the then facts and 
probabilities, and that estimate could not be overthrown by a conclusion reached 
years later that the debt was not shown to be bad. 


Inco 


Notes. The Income Tax Act, 1918, s. 125, and Sched. D, Rules applicable to 
Cases I and II, r. 3 (1), were replaced by the Income Tax Act, 1952, s. 41 and 
s. 137, respectively. 

Considered: Commercial Structures, Ltd. v. Briggs, [1948] 2 All E.R. 1041. 
Referred to: Williams v. Grundy Trustees, [1933] All E.R.Rep. 875; Dodworth v. 
Dale, [1936] 2 All H.R. 440; Absalom y. Talbot, [1944] 1 All E.R. 642; Multipar 
Syndicate, Ltd. v. Devitt, [1945] 1 All E.R. 298; Bristow v. William Dickinson & 
Co., [1946] 1 All E.R. 448. - 

As to valuation and subsequent treatment of debts, see 20 Hatspury’s Laws (8rd 
Iidn.) 178, para. 808; and for cases on the subject, see 28 Dicesr 49, 50, 253-254. 
For the Income Tax Act, 1952, s. 41 and s. 137, see 31 Hatspury’s Srarures (2nd 
Edn.) 49, 134. 

Cases referred to: 


(1) R. v. Kensington Income Tax Comrs., [1913] 3 K.B. 870; 88 L.J.K.B. 364; 
109 L.T. 708; 6 Tax Cas. 279; reversed, [1914] 3 K.B. 429; 83 L.J.K.B. 
1439; 111 L.T. 893; 6 Tax Cas. 613; 30 T.L.R. 574, C.A.; affirmed sub nom. 
Kensington Income Tax Comrs. v. Aramayo, [1916] 1 A.C. 215; 84 L.J.K.B. 
2169; 113 L.T. 1083; 81 T.L.R. 606; 59 Sol. Jo. 715; sub nom. R. v. 
Kensington Income Tax Comrs., Ex parte Aramayo, 6 Tax Cas. 621, H.L.; 
38 Digest 121, 888. 

(2) R. v. Kingsland Parish Inspector of Taxes, Ex parte Pearson, Kingsland 


Estate, R. v. Income Tax Comrs. and Kingsl 1 
: i ' gsland Parish Inspector of Taxes 
(1922), 8 Tax Cas. 327; Digest Supp. ; 
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A Case Stated under the Income Tax Act, 1918, s. 149, by the General Commus- 
sioners of Income Tax for the division of Blackburn in the county of Lancaster, for 
the opinion of the King’s Bench Division of the High Court of Justice. 

At a meeting of the commissioners, held at Rawtenstall, in the said county, on 
March 26, 1980, Anderton and Halstead, Ltd. (hereinafter called ‘the appellant 


company’’), appealed against the following additional assessments made on them 
B under Sched. D by the Additional Commissioners of Income Tax : 
1922-3 Se ee oa = £6,449 
1923-4 st aes ae a0 £6,448 
1924-5 - x ae “ne £7,738 
1925-6 ef nae a ore £1,290 
C 1926-7 4) aa =. ass £1,289 


The question before the commissioners was whether a sum of £29,019 12s. 6d., 
or any part thereof, was a bad debt within the meaning of r. 8 (i) of the Rules 
applicable to Cases I and II, Sched. D, Income Tax Act, 1918, in the circumstances 
hereinafter appearing. 

The appellant company carried on business as cotton manufacturers at Holden 

D Vale, Haslingden, Lancashire. Between 30 per cent. and 40 per cent. of their cloth 
was sold to Haworth & Co., Ltd., merchants, of Manchester. The total issued 
capital of Haworth & Co., Ltd., was £4,204 in £1 shares, of which the appellant 
company owned £4,000. The directorate of each company was the same. Haworth 
& Co., Ltd., took cloth from other manufacturers than the appellant company. 

The appellant company made up their accounts to June 30 and Dee. 31 in each 

E year. In the accounts to June 30, 1921, the appellant company wrote off 
£19,346 8s. 4d., this sum being part of a total debt of £29,019 12s. 6d., then owing 
by Haworth & Co., Ltd., to the appellant company, which was estimated to be bad 
to that extent. The accounts of the appellant company and of Haworth & Co., 
Ltd., were audited by the same firm of chartered accountants. In connection with 
the writing-off of the said sum of £19,346 8s. 4d., the latter wrote to the inspector 

F of taxes on May 5, 1922, as follows: 


“This arises entirely in connection with the debt owing by Messrs. Haworth 

& Co., Ltd. The debt amounts to £29,019 12s. 6d., and was not considered to 

be worth more than 6s. 8d. in the pound; 13s. 4d. was therefore written off. 

We are inclined to agree that for excess profits duty purposes this item will 

have to be written back, although the matter is not entirely free from doubt. 

G For income tax and corporation profits tax the item is clearly allowable. If 

you will refer to the balance sheet of Messrs. Haworth & Co., Ltd., of April 30, 

1921, you will find that the assets amount to £39,873 12s. 1d., and the liabilities 

to creditors is £84,762 8s. 9d., all the share capital having been lost. It was on 

these figures that Messrs. Anderton and Halstead, Ltd., valued the debt at 

6s. 8d. in the pound. The trade since April, 1921, had been practically at a 

H standstill, and the indebtedness to Messrs. Anderton and Halstead, Ltd., has 

not been reduced. It is impossible to say what may happen to Messrs. 

Haworth & Co., Ltd. It may be necessary to wind the company up, as you 

will see there are creditors’ claims outside that of Messrs. Anderton and 
Halstead, Ltd., of over £50,000.”’ 


J The inspector of taxes allowed the said sum of £19,346 8s. 4d. as a deduction in 
computing the profits of the year ending Dec. 31, 1921, which were brought into 
the computation of the average of the company’s profits for the years 1922-3, 
1923-4, and 1924-5. In the accounts to June 30, 1922, the appellant company 
wrote off a further sum of £9,673 4s. 2d. as a bad debt, being the balance of the 
said debt of £29,019 12s. 6d. On Aug. 18, 1923, the inspector of taxes sent the 
following inquiry to the accountants to the appellant company : 


“Bad Debts Haworth & Co., Ltd., £9,673 4s. 2d.—I gather that this repre- 
sents the balance of a sum of £29,019 12s. 6d., of which £19,346 8s. 4d. was 
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charged against profit for the half-year ended June 30, 1921. hee — 
that further indebtedness has been incurred by Haworth & Co., Ltd., wise : 
balance stood at £29,019 12s. 6d., as I find that the further amount outstan = 
and due from the company was £1,539 16s. 6d. at December, 1921, increase 
to £3,371 7s. 9d. at June, 1922, and reduced again to £2,058 19s. 3d. at Decem- 
ber, 1922. If, as appears to be the case, business continues to be conducted 
with Messrs. Haworth & Co., Ltd., in the ordinary way, I cannot understand §8B 
how it becomes necessary to write off as a bad debt the sum of £29,019 12s. 6d. 
Further, I understand from other sources that very considerable sums due from 
Haworth & Co., Ltd., in respect of differences are actually being paid. This 
again increases my difficulty in understanding the treatment of the debt of 
£29,000 odd. Will you please let me hear from you fully on this matter ? 


To this inquiry the accountants replied on Sept. 5, 1923: 


“Tf you will refer to our letter to you of May 5, 1922, you will find that we 
there drew attention to the balance sheet of Messrs. Haworth & Co., Ltd., and 
that, on the most favourable view, the creditors’ debts were not worth more 
than 6s. 8d. in the pound. 18s. 4d. was, therefore, properly written off, leaving 
a balance of £9,673 4s. 2d., which has been written off in the accounts to J) 
June 80, 1922. Having regard to the relationship between Messrs. Anderton 
and Halstead, Ltd., and Messrs. Haworth & Co., Ltd., the former owning 
practically the whole of the share capital of the latter company, the balance of 
this debt will perhaps require special consideration, and we are glad you have 
drawn attention to it. We are disposed to think that if Messrs. Anderton and 
Halstead, Ltd., stand by while the other creditors are receiving payments on | 
account, they would hardly be entitled to consider the balance of the debt as 
bad. Trade, however, is so bad that we think it quite likely that Messrs. 
Haworth & Co., Ltd., may be wound-up, in which case Messrs. Anderton and 
Halstead, Ltd., would realise considerably less than the amount of their debt, 
£9,673 4s. 2d. How would it be if this balance were treated as a suspense 
item for the time being and the allowance to be made left over until the value F 
of the debt could be more accurately ascertained ?”’ 


To this letter the Inspector of Taxes replied on Nov. 9, 1923, as follows: 


“I agree, in the circumstances, that for income tax purposes the only satis- 
factory method of treatment is to regard the balance of £9,673 as in suspense. 
I have accordingly written back this further sum in arriving at the Albert Mill @ 
adjusted profit for the half-year to June, 1922. When the question of the treat- 
ment of this debt is finally settled, we can then allow in the appropriate 
accounting period any balance which Messrs. Anderton and Halstead, Ltd., 
fail to recover in excess of £19,346 8s. 4d., which they have already been 


allowed in arriving at the adjusted Albert Mill profit for the half-year ended 
June, 1921.” H 


On July 7, 1924, the appellant company’s accountants sent a letter to the 
inspector of taxes saying (inter alia) : 


“On reference to the correspondence relating to the 1922 accounts you will 
find that it was agreed to re-consider at December, 1923, the treatment of the 
balance of Haworth & Co.’s debt £9,673 written back in the 1923-4 income I 
tax computation. We are enclosing the last balance sheet of Haworth & Co., 
Ltd., which discloses a very serious financial position. The debit balance on 
profit and loss account is £51,620 as against £49,907 in October, 1922, an 
increase of £1,713. Our clients cannot afford to let Haworth & Co., Ltd., go 
down, but it is quite certain that they will ultimately make a big loss, and 
until the exact position is known we would suggest that the balance of the old 
debt (£9,673) should now be written off. We may say our clients would be 
only too glad if they could get out with anything like so small a loss.”’ 





A 


a 
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To this letter the inspector of taxes replied : 


“With reference to the debt of Haworth & Co., Ltd., the balance sheet at 
October, 1928, does not suggest that the debt was of no value at that date. I 
am, however, prepared to agree that the present valuation of 6s. 8d. in the 
pound is excessive and suggest that for the purposes of your clients’ account 
to Dec. 31, 1923, the debt be written down to 4s. in the pound.”’ 


Accordingly in the computation of the company’s profits for income tax purposes 
for the year ended Dec. 31, 1923, a further sum of £3,869 was allowed, so that of 
the total debt of £29,019 12s. 6d. the amount actually allowed as representing the 
extent to which the said debt was estimated to be bad was £23,215 8s. 4d., made 
up of the said two sums of £19,346 8s. 4d. and £3,869. The profits of the company 
as computed for income tax purposes for the year ended Dec. 31, 1923, were brought 
into the computation of the average of the company’s profits for the years 1924-5, 
1925-6, and 1926-7. 

Subsequent to June 80, 1922, the date when the balance of £29,019 12s. 6d. was 
written off in the company’s accounts, the appellant company continued to sell cloth 
to Haworth & Co., Ltd., as shown in the following statement : 


Value of cloth sold. 
July 1, 1922, to Dec. 31, 1923 ae £6,796 8 8 
Jan. 1, 1924, to Dec. 31, 1924 mee £9,994 12 8 
Jan. 1, 1925, to Dec. 31, 1925 we ASPEPE ES Gila la) 
Jan. 1, 1926, to Dec. 31, 1926 ae 
Jan. 1, 1927, to Dec. 31, 1927 eco L Bo ma. 10 








The balance sheets of Haworth & Co., Ltd., show the following liabilities to the 
appellant company and to other trade creditors : 
Date of Balance Sundry Anderton A. & H. Ltd. | A. & H. Ltd. 
Sheet. Trade and Special Loan and 
Creditors. Halstead Ltd. Account. Interest. 
30.4.1920 2,544 15,252 — — 
30.4.1921 54,757 30,778 — — 
30.4.1922 37,888 5,902 30,019 _ 
30.4.1923 20,486 7,136 30,019 3,054 
30.4.1924 6,652 10,130 30,019 8,295 
30.4.1925 4,309 1,779 45,872 8,583 
30.4.1926 Lv Awl 1,877 44,308 8,417 
30.4.1927 2,355 655 44,308 8,628 








The facts stated in the last two paragraphs having come to the knowledge of the 
inspector of taxes, the additional assessments appealed against were made on 
March 27, 1929, under s. 125 of the Income Tax Act, 1918, on the ground that the 
inspector had discovered that the company had been allowed from and in first 
assessments for the years 1922-3 to 1926—7 inclusive deductions not authorised by 
the said Act, namely, the deduction of the sums of £19,346 8s. 4d. and £3,869 as 
aforesaid. 
Mr. Richard Halstead (a director of the appellant company) and Mr. W. Clifford 
Bolton (chartered accountant) appeared before the commissioners and stated that 


it would have been against the interests of the appellant company if Haworth & 


Co., Ltd., were at any time forced into liquidation. a: ; 

On behalf of the appellant company it was contended inter alia: (i) that the said 
debt was a trading debt incurred in the ordinary course of the appellant company’s 
business; (ii) the said debt of £29,019 12s. 6d. had been estimated by the appellant 
company and the inspector of taxes to be bad at the relevant date to the extent of 
£19,346 8s. 4d. and £23,215 8s. 4d. respectively ; that the sum of £19,346 8s. 4d. 
and £3,869 respectively had been accordingly properly allowed for the relevant year 
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in computing the profits of the appellant company and that no —— fangs: 
upon which the question could be re-opened ; (iii) there was no juris iction to ma 
the additional assessments appealed against; (iv) that the additional assessments 
d be discharged. 

ae behalf of the Crown it was contended (inter alia): (i) that the company had 
been allowed deductions of £19,346 8s. 4d. and £3,869 in respect of bad debts in 
the computation of its profits for income tax purposes for the years ending Dec. 31, 
1921, and Dec. 81, 1923, respectively; (ii) that the profits of the company as com- 
puted for income tax purposes for the year ended Dee. 31, 1921, were brought into 
the computation of the average of the company’s profits for the years 1922-3, 
1923-4, and 1924-5, and that the profits of the company as computed for income 
tax purposes for the year ended Dec. 31, 1923, were brought into the computation 
of the average of the company’s profits for the years 1924-5, 1925-6, and 1926-7; 
(iii) that neither the said sum of £19,346 8s. 4d. nor the said sum of £3,869 nor 
any part of either of the said sums was a bad debt; (iv) that the deduction of the 
said sum of £19,346 8s. 4d. and £3,869 in the computation of the profits of the 
company for the years ending Dec. 31, 1921, and Dec. 81, 1923, respectively, or of 
any part of either of the said sums was not authorised by the Income Tax Acts; (v) 
that the respondents had discovered that the company had been allowed from and 
in first assessments for the years 1922-3 to 1926-7 inclusive deductions not 
authorised by the Income Tax Acts, namely, the deduction of the sums of 
£19,346 8s. 4d. and £3,869 as aforesaid; (vi) that the additional assessments 
appealed against were correct and should be confirmed. 

Having heard the evidence and considered the arguments of the parties, the com- 
missioners who heard the appeal were not satisfied that the debt of £29,019 12s. 6d. 
or any part thereof had been proved to be a bad debt within the meaning of r. 3 (i) 
of the Rules applicable to Cases I and II, Sched. D, Income Tax Act, 1918, and 
they accordingly confirmed the assessments appealed against. The appellants, 
immediately on the determination of the appeal, expressed their dissatisfaction 
therewith as being erroneous in point of law, and in due course required the com- 
missioners to state a Case for the opinion of the High Court pursuant to s. 149 of 
the Income Tax Act, 1918, which Case they stated. 

The question for the opinion of the court was whether the commissioners were 
entitled, on the evidence before them, to hold that the said debt, or any part thereof, 
was not a bad debt within the meaning of the statute. 


A. M. Latter, K.C., and Cyril L. King for the appellants. 
The Attorney-General (Sir William Jowitt, K.C.) and R. P. Hills for the Crown. 


Cur. adv. vult. 

June 16. ROWLATT, J., read the following judgment.—In this case the appel- 
lants were assessed under Sched. D for the years 1921-2 and 1922-3 on the basis 
of a writing down in two years successively of a doubtful debt. This was done 
by agreement with the inspector of taxes, who had all the facts before him. The ] 
appellants have since, by additional first assessments, been charged anew by way 
of disallowance of that writing down, and on this appeal they challenge the validity 
of these additional assessments. 

There is no question of the Crown having been bound by the first action of the 
inspector, by way of mere contract. No officer has power to do that. The question 
is, first, whether by virtue of the statutory provisions the original assessments I 
closed the door to additional assessments altogether, and if not then, secondly, 
whether the additional assessments, though possible in a proper case, 1 
ported in the circumstances of this ease. The machinery under which assessments 
under Sched. D are made in the first instance is broadly as follows, though modern — 
practice has, I believe, somewhat simplified the formalities. : 
required by the Income Tax Act, 1918, s. 100, to deliver to the assessor a statement _ 
of his profits and gains, estimated according to the Act. By s. 121 these are to be 
laid before the additional commissioners, who, subject to provisions for (inter alia) 


can be sup- 





The taxpayer is 
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objections by the Surveyor, are to direct assessments to be made. By s. 122 these 
are to be signed by the additional commissioners and delivered to the general com- 
missioners who, by sub-s. (3), are to allow and confirm them after the time for 
hearing appeals has expired. The assessments then become binding : Kensington 


any further charge for the same year in respect of the same Subject-matter. Addi- 
tional first assessments are provided for by s. 125, and may be made if the surveyor 
discovers, putting it shortly, an undercharge. Additional first assessments by 
8. 186 are subject to the same appeal in every way as a first assessment. 

The first point made by counsel for the appellants was that if there had been an 
appeal determined as regards the first assessment, an additional first assessment 
would have been barred by s. 133 (2), and a first assessment unappealed should be 
equally conclusive. I cannot agree. Even if there had been an appeal, I do not 
think that s. 133 (2) would affect an additional first assessment. It only stereotypes 
the assessment under appeal. An additional assessment is a new process altogether. 
Counsel’s argument would destroy the power to make additional assessments alto- 
gether, for, as already pointed out, the circumstance that the surveyor assented to 
the first assessment with full knowledge of the facts does not, by introducing the 
element of agreement, add anything to its effect. 

The real question is whether, within the meaning of s. 125, the inspector has 
“‘discovered’’ an undercharge in the first assessment. The word ‘‘discover’’ does 
not, in my view, include a mere change of opinion on the same facts and figures on 
the same question of accountancy. The meaning of the word was considered in 
R. v. Kensington Income Tax Comrs. (1), where it was held that it did not mean 
‘‘Ascertained by legal evidence.’’ But the mere fact of such a discussion of the 
means of ascertainment indicates an assumption that there was something to be 
ascertained somehow. How greatly it would have simplified the problem if it could 
have been said that the inspector makes a ‘‘discovery’’ if he merely changes his 
opinion, without any new information at all? Moreover, it is to be remembered 
the income tax is an annual tax for the service of the year, and when one finds a 
provision for an additional assessment within a period of six years one is led to 
expect machinery, not for a mere revision, but for the bringing in of something 
which had been overlooked. 

In R. v. Kensington Income Tax Comrs. (1) the ‘‘discovery’’ was challenged on 
prohibition, and the Attorney-General suggested that that was the procedure to 
raise the question now before me. It is quite clear, however, that the commis- 
sioners must consider and decide whether there has been a “discovery,’’ and on 
that state a Case if required on a point of law arising: compare R. v. Kingsland 
Parish Inspector of Taxes (2). 

The question for me is whether there was any evidence on which they could find 
in favour of the Crown on the whole matter. The surveyor made these additional 
assessments simply because it came to his knowledge, as stated in the Case, that 
in the years since the two successive writings down of this debt were allowed, the 
appellants permitted the debtors to increase their indebtedness to them while they 
reduced that of other creditors. The finding of the commissioners on the appeal 
was that they were not satisfied that the debt or any part thereof had been proved 
to be a bad debt within the meaning of r. 3 (i) of Cases I and IT. 

In my judgment the commissioners have not considered the right question, and 
there was no evidence which would have supported the decision for the Crown if 


’ they had. Rule 3 provides: 


“In computing the amount of the profits or gains to be charged no sum shall 
be deducted in respect of . . . (i) Any debts except bad debts proved to be such 
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to the commissioners, and doubtful debts to the extent that they are respec- 


tively estimated to be bad.”’ | 
What the statute requires, therefore, is an estimate to what extent a debt is bad, 
and this is for the purpose of a profit and loss account. Such an estimate is not 
a prophecy to be judged as to its truth by after events, but a valuation of an asset 
de presenti on an uncertain future to be judged as to its soundness as aD estimate 
on the then facts and probabilities. It is not overthrown as an estimate in 1923 


and 1924 by coming to the conclusion, as the commissioners have done, that in 


1930 it had not been proved that the debts were to any extent bad. Supposing, 
however, instead of making an irrelevant pronouncement, the commissioners had 
addressed themselves to the true points, namely, the criticism of the estimate as 
in 1923 and 1924, what material had they before them to justify first the interven- 
tion at all of the inspector on the ground of a ‘‘discovery,’’ and, secondly, their own 
action in upholding the assessment made in pursuance of that intervention? The 
only way in which it could be put would be that the subsequent growth of the 
sndebtedness indicated that there must have been some fact in 1923 and 1924 which 
(a) was not taken into account in the estimate, and (b) would have made the esti- 
mate as an estimate in 1922 and 1923 higher. It may indicate that the appellants 
in 1923 and 1924 were willing to contemplate that the debt should or might increase, 
but I think it is merely guesswork under the circumstances of this case to infer that 
that was because there was then reason to think the existing debt good. Perhaps 
it may be said, loosely, that people who act as the appellants have done do not 
deserve to be allowed depreciation, and that is really the only basis on which it 
seems to me that the re-consideration of the estimate can be explained, but that is 
not a justification for these additional assessments. 

My conclusion is, therefore, that at the best the case will have to go back to the 
commissioners for them to consider the proper question, but that, inasmuch as in 
that case the only result would be a disallowance of the additional assessments, the 
appeal ought to be allowed simpliciter, the appellants having the costs. 


Appeal allowed. 
Solicitors : Gregory, Rowcliffe € Co.; Solicitor of Inland Revenue. 
[Reported by J. H. G. Butugr, Esq., Barrister-at-Law.] 
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BALLS BROS., LTD. v. SINCLAIR 


[Cuancery Diyisron (Luxmoore, J.), May 13, 14, 1931] 
[Reported [1931] 2 Ch. 325; 100 L.J.Ch. 877; 146 L.'T. 300] 


Landlord and Tenant—Covenant—Covenant against alteration without consent— 
Unreasonable withholding of consent—Introduction of statutory qualification 
of covenant—Landlord and Tenant Act, 1927 (17 € 18 Geo. 5, c. 86), s. 19 (2). 
The landlords demised premises to the tenant for a term of twenty-one years, 

the tenant covenanting (a) that he would not make any alteration or addition 
to the premises (save with the landlords’ written authorisation), nor cut, maim 
or injure any of the walls or timbers thereof or permit any of those things to 
be done, and further (b) that he would not assign, underlet or part with 
possession of the premises or any part thereof without the written consent of 
the landlords. The tenant applied to the landlords for their licence to sub-let 
part of the premises and to make structural alterations which would be neces. 
sary for the convenience of his proposed sub-tenant. The landlords refused to 
grant the licence. The tenant offered to make a certain contribution to the 
cost of alterations which the landlords themselves wished to make to the 
premises, if they would agree to grant the licence to make the alterations which 
he required. The landlords refused unless the contribution offered were in- 
creased. The tenant thereupon indicated that he intended to proceed with the 
alterations without the licence, and the landlords commenced an action for an 
injunction to restrain him. Questions arose whether the Landlord and Tenant 
Act, 1927, s. 19 (2), applied and whether the landlords had unreasonably with- 
held their consent. 

Held: (i) section 19 (2) applied, and, therefore, the consent of the landlords 
could not be unreasonably withheld providing that the alterations proposed 
were improvements; and whether or not they were improvements should be 
judged from the point of view of the tenant, since the landlords were adequately 
protected by their right in an appropriate case to require an undertaking by the 
tenant to reinstate the premises in their former condition. 

(ii) the consent of the landlords was (on the facts) unreasonably withheld. 
Notes. Considered: Woolworth ¢ Co. v, Lambert, [1936] 2 All E.R. 1523; 

Lambert v. Woolworth & Co. (No. 2), [1938] 2 All E.R. 664. 

As to withholding consent to an alteration of demised premises, see 20 Hatspury’s 

Laws (2nd Edn.) 212, 213, para. 231; and for cases on the subject, see 31 Dicrst 


. (Repl.) 178-180, 3119-3125. For the Landlord and Tenant Act, 1927, s. 19, see 


13 Hausgpury’s Statutes (2nd Edn.) 904. 


Cases referred to: 
(1) Lilley and Skinner, Ltd. v. Crump (1929), 73 Sol. Jo. 866; 31 Digest (Repl.) 
178, 3120. 
(2) Re Winfrey and Chatterton’s Agreement, [1921] 2 Ch. 7; 90 L.J.Ch. 417; 
125 L.T. 159; 87 T.L.R. 428; 65 Sol. Jo. 379; 31 Digest (Repl.) 430, 5572. 
(3) Houlder Bros. ¢ Co. v. Gibbs, [1925] Ch. 575; 94 L.J.Ch. 312; 133 L.T. 322; 
41 T.L.R. 487; 69 Sol. Jo. 541, C.A.; 31 Digest (Repl.) 425, 5523. 


Action. or 
By an indenture of lease dated April 2, 1930, the plaintiffs demised to the defen- 


dant for twenty-one years from March 25, 1930, the ground-floor shop, No. 38a, 
The Town, Enfield, and the two flats on the first floor over the two shops, No. 38 
and No. 38a. The defendant covenanted by cl. 2: 


‘“‘(iii) Within four months from the commencement of the term hereby created 
to expend £200 in the cost of labour and materials in making the alteration of 
and additions to the demised premises according to plans and specifications to 
proved and signed by the parties hereto, and if so required to produce to 


be ap 
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the landlord’s surveyor proper vouchers for such expenditure. (iv) Not to 
make any alteration or addition to the premises (save as aforesaid and except 
such as may from time to time have been authorised by the landlord in writing) 
nor to cup maim or injure any of the walls or timbers thereof nor to permit any 


of the aforesaid things to be done . . . (14) Not to assign, underlet or part with 
the possession of the demised premises or any part thereof without the written af 
consent of the landlords.”’ Bt 


; 
Negotiations took place between the parties’ surveyors as to the alterations andl 
additions provided for in sub-cl. (3) above mentioned. The defendant submitted - 
plans and specifications to the plaintiffs’ surveyors, which were not approved by 
them. They said that their surveyors had no authority to approve on their behalf, 
and warned the defendant not to proceed with the work. The defendant, however, C 
completed it in July, 1930. si 

In October, 1930, he told the plaintiffs that he wished to sub-let the first floor 
of No. 88a to an optician, and asked consent, and to the making of certain struc- 
tural alterations, which included the alteration of the staircase, and forwarded a_ 
plan and specification. This was refused. After some correspondence, in Decem- 
ber, 1930, the defendant offered to make a payment towards the cost of certain 
alterations which the plaintiffs themselves wished to carry out, if they would at 
once grant the licence required to alter the staircase. The plaintiffs declined unless 
he increased his offer, and paid their legal charges and expenses of the preparation 
and completion of the licence. The defendant replied that they had no right to 
withhold the licence, and unless it was given he would proceed with the work, but 
he would pay for the plaintiffs’ costs of the licence. This action was then begun 
seeking an injunction to restrain him from making any alteration or addition to 
the demised premises in breach of the covenants in the lease, and damages for 
breach of covenant. 

Landlord and Tenant Act, 1927, s. 19 (2), provides: 


“In all leases whether made before or after the commencement of this Act 
containing a covenant condition or agreement against the making of improve- 
ments without licence or consent, such covenant condition or agreement shall 
be deemed, notwithstanding any express provision to the contrary, to be subject 
to a proviso that such licence or consent is not to be unreasonably withheld; 
but this proviso does not preclude the right to require as a condition of such 
licence or consent the payment of a reasonable sum in respect of any damage 
to or diminution in the value of the premises or any neighbouring premises 
belonging to the landlord, and of any legal or other expenses properly incurred 
in connection with such licence or consent nor, in the case of an improvement 
which does not add to the letting value of the holding, does it preclude the right 
to require as a condition of such licence or consent, where such a requirement 
would be reasonable, an undertaking on the part of the tenant to reinstate the 


premises in the condition in which they were before the improvement was 
executed.”’ 


Sir Gerald Hurst, K.C., and R. W. Turnbull for the plaintiffs—No consent of 
the landlords was obtained in accordance with the terms of the covenant. One 
important question was what improvements were included in the Landlord and 
Tenant Act, 1927, s.19 (2). (They referred to Woopratn on LANDLORD AND Tenant, I 
22nd Edn., p. 996.) 

Daynes, K.C,, and H. L. Williams for the defendant.—Part I of that Act did not 
apply, but Lilley and Skinner, Ltd. v. Crump (1) applied. [They cited Re Winfrey 
and Chatterton’s Agreement (2) and Houlder Bros. & Co. v. Gibbs (8).] 


LUXMOORE, J. [after stating the facts and that the claim for damages for the 
alleged breach in July, 1930, had been withdrawn, continued :] In October, 1930, 
the defendant was minded to underlet one of the first-floor flats. For this purpose 


, 
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he required the consent of the plaintiffs to the underletting and also to certain 
alterations in the structure to adapt it to the business of the proposed sub-tenant, 
who was an optician. Formal application for consent was made. The proposed 
alteration, which included the provision of a new staircase, was obviously an altera- 
tion within the covenant contained in cl. 2 (4) of the lease. The answer to the 
application was that the plaintiffs were not prepared to grant the licence. Some 
discussion and correspondence took place, and in the result the licence was refused. 
Owing to the delay arising from the correspondence with regard to the licence, the 
proposed sub-tenant of the defendant no longer required the premises, and the 
question therefore whether the alterations could be made or not was of no moment. 
The real question was, who should pay the costs of the action? 

The legal position, if it rested solely on the covenants of the lease, was that the 
defendant, having covenanted not to make alterations without the consent of the 
landlord, would commit a breach of that covenant if he made any alteration without 
that consent being obtained. But it does not rest there. Counsel for the defendant 
relied on the provisions of the Landlord and Tenant Act, 1927, s. 19 (2). He 
argued that this subsection is applicable to, and must be read into, any lease where 
there is a covenant which would have the effect of preventing the making of any 
improvement, if improvement were required to be made. It is obvious that the 
phrase ‘‘covenants against improvements”’ is not a technical description usually 
accepted as describing covenants of a particular class. Personally I have never 
heard of ‘‘a covenant against making improvements’’ totidem verbis, nor have 
counsel engaged in the case. Counsel for the plaintiffs argued that the subsection 
must be read strictly as being applicable only to ‘‘covenants against improvements” 
in express terms on the ground that the subsection was inserted as ancillary to the 
provisions with regard to contracting out of the Act contained in the first part of 
the Act. 

I cannot think that this is the right construction. Part I of the Act deals with 
compensation for improvements and goodwill in respect of a particular class of 
property. Part II deals with general amendments of the law of landlord and 
tenant. Subsection (1) of s. 19—which is in Part II of the Act—provides for a 
particular class of covenants generally described as and well recognised under the 
description of ‘‘repairing covenants,”’ and sub-s. (2) of that section appears to me 
to be intended to provide for another class, which is described in the subsection as 
“covenants against making improvements.”’ In my view, the subsection deals 
with a particular class of covenants which were in existence at the time of the 
passing of the Act, and which would in fact restrict the making of improvements. 
An alteration or addition may be an improvement, or the reverse. If the alteration 
or addition sought to be made effects an improvement, it comes within the sub- 
section. 

I have thought it convenient to state my own view of the construction of the 
subsection apart from any authority on the point. I find, however, that my own 
view is supported by the decision of Rowzarr, J., in Lilley and Skinner, Ltd. v. 
Crump (1). The action was brought by the tenants of certain premises in Oxford 
Street and Stratford Place, against their landlord for a declaration that the landlord 
was not entitled unreasonably to withhold consent to the making of openings in a 
party-wall between the premises in Oxford Street and Stratford Place. There was 
a covenant in the lease against making alterations and additions without the con- 
sent of the landlord, and there was also an absolute covenant against the cutting 
or maiming of any main walls. The plaintiffs contended first that the Landlord and 
Tenant Act, 1927, s. 19 (2), in effect inserted a proviso into the lease that the 
consent to the making of alterations and additions which constituted improvements 
could not be unreasonably withheld; and, secondly, that the defendant must in the 
circumstances be taken to have unreasonably withheld consent. Counsel for the 
defendant contended (i) that the plaintiffs were not entitled to the declaration, 
because what was sought to be done was within the absolute covenant not to cut 
or maim the main walls; and (ii) that on its strict construction s. 19 (2) of the Act 
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did not apply. That means, I think, that there was no nara 10 pinta a A 
“against making improvements.’ Rowatr, J., said that t e gen spe bis: 
be of special advantage to the plaintiffs, and could not, if they undertook to 
reinstate, be a disadvantage to the defendant. The point was whether the work 
proposed was merely an alteration not to be done without consent, or a vane: and 
maiming not to be done on any account. He considered that the matter id not 
fall within the scope of the absolute covenant, but was an alteration which could E 
be made with consent. He held that the plaintiffs were entitled to the declaration 
sought. That decision involves the construction of the subsection, and is binding 
on me. The view which I have already expressed as to construction agrees with 
the decision of Rownarr, J. In these circumstances I hold that on the true con- 
struction of the Landlord and Tenant Act, 1927, I must read the provision contained 
in s. 19 (2) into the covenant contained in cl. 2 (4) of the lease, and consequently C 
the landlord cannot withhold consent unreasonably to the making of an alteration 
or addition which constitutes an improvement. 

First, however, I must be satisfied that the matter required to be done is in fact 
an improvement. From what point of view am I to consider this? From the 
point of view of the tenant, or of the landlord, or of both? I think the answer to 
the question will be found in the subsection itself. The subsection provides in [ 
effect that the landlord may say to the tenant, who asks for leave to make an 
improvement: ‘‘I shall not give my consent to the alteration you are making unless 
and until you give an undertaking to reinstate at the end of the term.’’ That shows 
that the question whether it is an improvement or not may be considered from the 
point of view of the tenant alone. I have heard a considerable amount of expert 
evidence which is in agreement to this extent that, so far as the tenant is concerned, 
what he sought to do would be an obvious improvement. The expert opinion so far 
as the landlords are concerned is also in agreement that the alteration proposed 
would not necessarily be for the benefit of the landlords. In these circumstances 
if it is plain that, so far as the tenant is concerned, what is suggested will con- 
stitute an improvement, then, although it is not, or may not be, so from the land- 
lords’ point of view, the landlords will be amply protected by the undertaking of } 
the tenant to reinstate at the end of the term. The refusal of the landlords, when 
requested to consent to the alterations, was, it was said, not unreasonable, because 
there was no explanation by the tenant of the purpose for which he wanted to make 
the alteration or that it would be an improvement from his point of view; nor did 
he refer to the Act of 1927, or offer to reinstate at the end of the term. I do not 
think it was incumbent on the tenant to point out that what was proposed would ¢ 
be an improvement, nor was it necessary for him to call attention to the Act, 
because the landlords must be presumed to have known of it. Nor was it necessary 
for the tenant to make an offer to reinstate, because the subsection provides that 
this is something which the landlords can insist on as a term of their consent 
without running the risk of being held to have acted unreasonably. 

In the present case, for the reasons I have stated, I am satisfied that the with- } 
holding of consent of the plaintiffs was unreasonable. Further, I should point out 
that Mr. Balls, a director of the plaintiffs, in the course of his evidence, said that 
if the £25 referred to in the correspondence had in fact been paid, the consent 
would have been given. I think the defendant's contention is correct. It follows 
that, in my judgment, the alteration could, in the cireumstances, have been made 
without any further application to the plaintiffs. If that is so, the plaintiffs’ claim I 


to an injunction could not succeed. The action therefore must be dismissed with 
the usual consequences. 


Order accordingly. 
Solicitors: Robinson & Blaber; Geo. Brown, Son & Vardy. 


[Reported by A. W. Cuasrer, Ese., Barrister-at-Law.] 
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R. v. SURREY JUSTICES. Ex parte WITHERICK 


[Kine’s Bencn Division (Avory, Swift and Humphreys, JJ.), November 12, 1931] 


[Reported [1982] 1 K.B. 450; 101 L.J.K.B. 208; 146 L.T. 164; 
B 95 J.P. 219; 48 T.L.R. 67; 75 Sol. Jo. 858; 29 L.G.R. 667; 
29 Cox, C.C. 414] 


Road Traffic—Careless driving—Driving without reasonable consideration for 
others—Information charging offences in the alternative—Conviction bad for 
duplicity—Road Traffic Act, 1930 (20 & 21 Geo. 5, c. 48), s. 12 (1). 

Section 12 (1) of the Road Traffic Act, 1930, creates two separate offences, 
C= (1) driving without due care and attention, and (2) driving without reasonable 
consideration for other persons using the road, and, therefore, a conviction 
following on an information charging these two offences in the alternative is 
bad for duplicity. 
R. v. Wells, etc., JJ., Ex parte Clifford (1) (1904), 91 L.T. 98, applied. 
R. v. Jones, Ex parte Thomas (2), [1921] 1 K.B. 632, distinguished. 


D Notes. Section 10 of the Summary Jurisdiction Act, 1848, has now been 
repealed; the like provision is now made by r. 14 of the Magistrates Courts Rules, 
1952. 

As to the prohibition of a summary information including more than one offence, 
see 25 Hatssury’s Laws (2nd Edn.) 187, para. 339; and for cases on the subject, 
see 33 Diaest 354, 640-643. As to careless driving, see 31 ibid. 672, para. 987; 

E and as to certiorari to quash justices’ orders, see 11 ibid. (8rd Edn.) 180, para. 239, 
text and notes (k), (1). For the Road Traffic Act, 1930, s. 12 (1), see 24 Hatssury’s 
Laws (2nd Edn.) 569; and for the Magistrates’ Courts Rules, 1952, r. 14, see 13 
Hatssury’s Statutory INSTRUMENTS. 


Cases referred to: 
F (1) B.v. Wells, etc., JJ., Ex parte Clifford (1904), 91 L.T. 98; 68 J.P. 392; 20 
T.L.R. 549; 2 L.G.R. 918; 20 Cox, C.C. 671, D.C.; 42 Digest 873, 216. 
(2) R. v. Jones, Ex parte Thomas, [1921] 1 K.B. 682; 90 L.J.K.B. 548; 124 
L.T. 668; 85 J.P. 112; 37 T.L.R. 299; 19 L.G.R. 354; 26 Cox, C.C. 706, 
D.C.; 42 Digest 873, 217. 
(3) Mayhew v. Sutton (1901), 71 L.J.K.B. 46; 86 L.T. 18; 50 W.R. 216; 18 
G T.L.R. 52; 46 Sol. Jo. 51; 20 Cox, C.C. 146, D.C.; 42 Digest 872, 210. 


Rule nisi for certiorari. 
By s. 12 (1) of the Road Traffic Act, 1930: 


“Tf any person drives a motor vehicle on any road without due care and atten- 
tion or without reasonable consideration for other persons using the road he 
H_ _ shall be guilty of an offence.” 


A police superintendent at Godalming charged one Witherick on an information 
which followed the language of the above section, and a conviction, which also 
followed the language of the section, was recorded against him. On the application 
of Witherick, the court directed a rule nisi for certiorari to the Surrey justices, 

I calling on them to show cause why the conviction should not be quashed on the 
ground that two offences appeared in the information and conviction. Section 10 
of the Summary Jurisdiction Act, 1848, provided that every information should 
be for one offence only. 


Robert Fortune showing cause. 
Laurence Vine in support of the rule. 


[As well as the cases referred to in the judgment, Mayhew v. Sutton (3) was 
referred to in argument. ] 
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AVORY, J.—This is an application for a writ of certiorari to bring up & conviction 
to be quashed on the grounds that two offences appear in the information and in the 
conviction under gs. 12 of the Road Traffic Act, 1930; and that the justices were 
wrong in law in acting contrary to the terms of s. 10 of the Summary Jurisdiction 


} 


A 


Act, 1848, which provides that every information shall be for one offence only, and © 


not for two or more offences. 


It is clear law, provided by statute, that an information for a summary offence 
shall be for one offence only and not for two or more offences. 


This conviction was in the form: 


‘Edward Lionel Witherick is this day convicted before this court for that 
he on the 12th day of May, 1931, at High Street, in the Borough of Godalming, 
did drive a motor car without due care and attention or without reasonable 
consideration for other persons using the road, contrary to s. 12 of the Road 
Traffic Act, 19380.”’ 


The whole question in this case is whether s. 12 should be read as comprising 
two separate offences, or whether it creates only one. In other words, counsel for 
the defendant has invited the court to say that the section means “‘Any person 
who drives a motor vehicle on any road without due care and attention and without 
reasonable consideration for other persons using the road shall be guilty of an 
offence,’’ and he contends that it is not possible for a person to drive without due 
care and attention without at the same time driving without reasonable considera- 
tion for other persons using the road. If that could be established, and if this 
conviction had been in the form ‘‘without due care and attention and without 
reasonable consideration”’ I think that no objection could be taken to it. 


However, on consideration of the section I have come to the conclusion that it 
contemplates two separate offences: (i) driving without due care and attention; 
(ii) driving without reasonable consideration. 


It is not necessary to give illustrations of how a person may be driving with due 
care and attention so far as his own safety is concerned, and yet driving without 
reasonable consideration for other persons. If it is possible to contemplate that a 
person may do one without the other, it follows as a matter of law that a conviction 
or information which charges him in the alternative is bad. It is an elementary 
principle that a conviction must not be for offences in the alternative, since if it 
were the defendant could not know with precision of what he was convicted and 
might be prevented in the future from pleading autrefois convict. 


R. v. Jones, Hx parte Thomas (2) and R. v. Wells, etc., JJ., Ex parte Clifford (1) 
clearly illustrate the distinction which is to be drawn between charging offences in 
the alternative and charging that a man might by one act have committed two 
offences. In R. v. Jones, Ex parte Thomas (2) it was held that a man might 
properly be convicted of driving recklessly and at a speed dangerous to the public; 
since the driving was one indivisible act, it was held that the conviction was not bas 
for duplicity. But the charge there was driving recklessly and at a dangerous 
speed. On the other hand, in R. v. Wells, etc., JJ., Ex parte Clifford (1) the 
defendant was charged with driving ‘‘at a speed or in a manner dangerous, &c."’ 


That conviction was held bad for duplicity, because it charged him in the 
alternative. ‘ 


In the result, though the case was well worthy of argument, I have come to the 


Tyee , 
_ justices have taken the unusual course of appearing by counsel; there is a 
= oe and imexpensive course open to justices against whom a rule is granted 
i a: 
§ an affidavit, which has not even to be stamped, and leaving the prosecutor 


L 
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to show cause by counsel, if he thinks fit. It is not usual to grant costs against 
justices, and the present rule will be made absolute with costs against the 
prosecutor, who was served with the rule, but has not appeared. 


SWIFT, J.—I agree, and I have nothing to add. 
HUMPHREYS, J,—I agree. 





Rule absolute. 

. Solicitors: Taylor, Jelf & Co., for A. P, V. Moon, Godalming; Amery, Parkes 
>» Co. 

[Reported by T. R. IF, Burter, Esq., Barrister-at-Law.| 





Re STIMPSON’S TRUSTS. STIMPSON v. STIMPSON 


[Cuancery Division (Luxmoore, J.), October 17, 21, 1930, February 16, 1931] 
[Reported [1931] 2 Ch. 77; 100 L.J.Ch. 312; 145 L.T. 249} 
Settlement—Advancement—Land held on trust for sale—No express power in 

settlement—Applicability of statutory power—Trustee Act, 1925 (15 Geo. 5, 

c. 19), 8. 32. 

The proceeds of sale of land which is held on a plain trust for sale ‘‘are not 
by statute or in equity considered as land, or applicable as capital money for 
the purposes of the Settled Land Act, 1925," within s. 32 (2) of the Trustee 
Act, 1925, and are, therefore, applicable, under s. 32 (1) of the Act, for the 
advancement of a beneficiary. 


Notes. There could have been no forfeiture in this case if the settlement had 
incorporated or followed the statutory form of a protective trust provided for by 
s. 33 (1) of the Trustee Act, 1925. 

Considered: Re Wellsted’s Will Trusts, Wellsted v. Hanson, [1948] 2 All E.R. 
209. Distinguished: Re Shaw's Settlement Trusts, Shaw v. Shaw; Re Wiseley’s 
Settlement Trusts, Wiseley v. Public Trustec, [1951] Ch. 833; Re Rees’ Will 
Trusts, Lloyds Bank, Ltd. v. Rees, [1954] 1 All E.R. 7. 

As to property to which the statutory power of advancement applies, and as to 
limitations on the power, see 21 Hatszury’s Laws (3rd Edn.) 179, para. 389 and 
para. 388 respectively. As to the power itself, see 29 Hatssury’s Laws (2nd Edn.) 
776, para. 1083; as to the statutory form of limitation of a protected life interest, 
see ibid. 599, para. 870, text and note (a); and as to the necessity for strict 
observance of every requirement for the exercise of a power, see 25 Hauspury’s 
Laws (2nd Edn.) 530, para. 958. Tor the Trustee Act, 1925, s. 32, s. 33 (1), see 
26 Hatspury’s Starures (2nd Edn.) 50. 


Adjourned Summons to determine whether the proceeds of sale of land held on 
trust for sale would be applicable for the advancement of an infant beneficiary. 

On June 27, 1874, lands in Yorkshire were settled on trust to pay the income to 
Mary Stimpson for life, then to Thomas Stimpson, her husband, if he should 
survive, for his life, and after the death of the survivor for such persons and for 
such purposes as Mary Stimpson—notwithstanding her marriage—should by will 
appoint, with a gift over in default of appointment. 

Thomas Stimpson, the husband, died on Aug. 7, 1904. By her will, dated 
Aug. 18, 1906, Mary Stimpson appointed the defendant Dodsworth sole executor 
and trustee. Having recited the settlement and power of appointment she appointed 
all the real and leasehold estate or the purchase-money thereof, if sold, or the 
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investments representing the same, to be held by the trustees of the settlement on 
trust for sale, and to stand possessed of the proceeds thereof, to invest in securities 
authorised by law for investment of trust funds, and to pay the dividends and 
income to her son, the plaintiff, Llewellyn Stimpson, for his life subject to the 
proviso hereinafter mentioned, and then upon trust for all his children who should 
attain the age of twenty-one years, or being daughters should marry under that age, 
in equal shares, with a gift over in case he should die without leaving issue. A 
discretionary trust followed in favour of the plaintiff or his issue in the event of 
his bankruptcy or assigning his life interest. The residuary estate was given to 
the plaintiff absolutely. There was no power of advancement in the will. She died 
on Feb. 24, 1929, no part of the property having been sold. The gross income of 
the property was about £69 per annum. 

The plaintiff married and his wife was still living. The defendant, T. Ei. Stimp- 
son, was their only child, twenty-three years old. The plaintiff wishing to make 
an advancement of £300 to £350 out of the property to him, this summons was 
issued asking whether such an advancement could be made in the manner and 
subject to the conditions contained in s. 32 of the Trustee Act, 1925, and whether, 
if the plaintiff as tenant for life consented to the exercise by himself as sole trustee 
now of the settlement of the statutory power, he would incur a forfeiture. 

Luxmoore, J., decided this last question in the affirmative. The summons then 
stood over and the plaintiff agreed to consent to the advancement whether his life 
interest were forfeited or not. The first question was then argued. 


C. R. R. Romer, for the plaintiff, referred to the note to the Trustee Act, s. 32 (2), 
in WoLSTENHOLME AND CHERRY’S CONVEYANCING Statutes (11th Edn.), p. 399. 

R. F. Roxburgh for the defendant T. E. Stimpson. 

W. F. Waite for the defendant Dodsworth. 


LUXMOORE, J.—The question I have to determine in this case is, quite shortly, 
whether the proceeds of the sale of land which is held on trust for sale are applic- 
able for the advancement of a beneficiary under s. 32 of the Trustee Act, 1925. 

I need not state the actual facts with regard to the property, because it is 
admitted that in the events that have happened the plaintiff holds on trust for sale 
certain freehold and leasehold property under a settlement dated June 27, 1874, 
and under the trusts of the will of Mrs. Mary Stimpson, dated Aug. 18, 1906. The 
plaintiff is the sole trustee under the settlement and also the tenant for life. The 
first defendant, Thomas Edwin Stimpson, is a son of the plaintiff. He is now 
aged twenty-three, and is interested in the trust property. The summons, in 
addition to asking whether the power of advancement of the defendant Thomas 
Edwin Stimpson is applicable in the manner provided by and subject to the con- 
ditions contained in s. 32 of the Trustee Act, 1925, also asks a further question, 
whether, on the true construction of the will of Mary Stimpson, in the event of the 
plaintiff consenting to any advancement being made to the son, he forfeits his life 





interest. The matter came before me on Oct. 20 last, and I then decided that if Bi 


this consent was given it would in fact bring about a forfeiture of the life interest 
of the plaintiff. 

On that the summons stood over in order to enable the plaintiff, Llewellyn Stimp- 
son, to consider the position, and he has now agreed to consent to the advancement 
—whether his life interest is forfeited or not—and he asks the court to make the 
advancement in favour of the first defendant. 


The question therefore arises whether s. 32 of the Trustee Act, 1925, applies to 
such a case. Section 82 (1) provides as follows: 


‘Trustees may at any time or times pay or apply any capital money subject 
to a trust, for the advancement or benefit, in such manner as they may, in 
their absolute discretion, think fit, of any person entitled to the capital of the 
trust property or of any share thereof, whether absolutely or contingently on 
his attaining any specified age or on the occurrence of any other event, or 


II 


Ch.D.] Re STIMPSON’S TRUSTS (Luxmoorx, J.) 811 


subject to a gift over on his death under any specified age or on the occurrence 
of any other event, and whether in possession or in remainder or reversion . . . 
Provided that . . . (c) no such payment or application shall be made so as to 
prejudice any person entitled to any prior life or other interest, whether vested 
or contingent, in the money paid or applied unless such person is in existence 
and of full age and consents in writing to such payment or application.’’ 


In the circumstances of this case there appears to be no difficulty whatever under 
that proviso, inasmuch as the plaintiff, Mr. Llewellyn Stimpson, has agreed to 
consent to the advancement in favour of the first defendant whether his, Mr. 
Llewellyn Stimpson’s, life interest is forfeited or not. Then sub-s. (2) provides : 


“This section applies only where the trust property consists of money or 
securities or of property held upon trust for sale calling in and conversion, and 
such money or securities, or the proceeds of such sale calling in and conversion 
are not by statute or in equity considered as land, or applicable as capital 
money for the purposes of the Settled Land Act, 1925.” 


It is therefore necessary to see, in the case of property held on trust for sale, 
whether or not the proceeds of such sale are by statute or in equity considered as 
land or applicable as capital money for the purposes of the Settled Land Act, 1925. 
It is difficult to see exactly what the subsection is aimed at. There is, so far as 
I can ascertain, no statute at all which says that the proceeds of sale of property 
held on trust for sale are to be considered as land, and certainly there is no rule in 
equity to that effect. The rule is entirely to the contrary. The only suggestion 
that can be made with regard to the existence of some statute which says that the 
proceeds of sale of such property are to be considered as land is the reference in 
s. 28 of the Law of Property Act, 1925, which provides that : 


“Trustees for sale shall, in relation to land or to manorial incidents and to the 
proceeds of sale, have all the powers of a tenant for life and the trustees of a 
settlement under the Settled Land Act, 1925, including in relation to the land 
the powers of management conferred by that Act during a minority... .”’ 


Pausing there, all it comes to is that the trustees for sale have the right to exercise 
certain powers under the Settled Land Act, 1925. Then—leaving out the inter- 
polation contained in the Schedule to the Law of Property (Amendment) Act, 1926, 
which is not material for the purposes of my judgment—it goes on to say : 


‘“‘and (subject to any express trust to the contrary) all capital money arising 
under the said powers shall, unless paid or applied for any purpose authorised 
by the Settled Land Act, 1925, be applicable in the same manner as if the 
money represented proceeds of sale arising under the trust for sale."’ 


It is not under that section that the money arising under a trust for sale is to be 
considered as money applicable under the Settled Land Act, 1925, or anything of 
the kind; the section simply says that all capital money arising under the powers 
conferred on the trustees by that section shall, unless paid or applied for any 
purpose authorised by the Settled Land Act, be ‘‘applicable in the same manner as 
if the money represented proceeds of sale arising under the trust for sale’’—showing 
that there is in the mind of the legislature a clear distinction between money arising 
under the trust for sale and money arising under the exercise of the powers con- 
ferred on the trustees by that section. To my mind, it is impossible to say, under 
s. 28 of the Law of Property Act, 1925, that in the case of land which is subject to 
a trust for sale the proceeds are by statute to be considered as applicable as land. 

There is also the reference to s. 75 of the Settled Land Act, 1925, which says, 
in sub-s. (5): 

“Capital money arising under this Act while remaining uninvested or un- 

applied, and securities on which an investment of any such capital money is 

made shall for all purposes of disposition, transmission and devolution be 
treated as land, and shall be held for and go to the same persons successively, 


812 
ame estates, interests, and trusts, as 


; : d on the s 
in the same manner and for and on id, if not disposed of, have been held 


the land wherefrom the money arises wou 
and have gone under the settlement. 


gai rs to capital money arising under the Settled Land Act, 1925, 
ee any oe at Si L ne ere in any section to 
g i slies—to money arising under a trus ' 
jee erties diftoulty in sub-s. (2) of s. 82 of the Trustee Sart 1925, is 
to appreciate exactly the significance : u re $e oe ee 

i for the purposes of the Settled Lan . : : 
AS ae pei nothing rich says that the proceeds of the sale of land held on 
a trust for sale are not applicable as capital money. It may well be that the words 
‘‘applicable as capital money for the purposes of the Settled Land Act, 1925, refer 
to the other subject-matter of the section where the trust property consists of 
money or securities. It may be that in some circumstances such money or 
securities are applicable as capital money for the purposes of the Settled Land Act, 
1925, but I do not think that those words have any reference to land held on trust 
ale at all. 

cape view it is clear that s. 32 applies in a case like the present where the 
property is held on a plain trust for sale, and I have no doubt that in the events 
which have happened in this case, the trustee is entitled to make an advancement 
for the benefit of the defendant Thomas Edwin Stimpson. 


Solicitors: Bell, Brodrick & Gray, for Richardson & French, Thirsk. 


[Reported by A. W. Cuasrer, Esq., Barrister-at-Law.] 


SCHLESSINGER AND ANOTHER v. MOSTYN 


[Kina’s Bencn Diviston (McCardie, J.), November 23, 1931] 


[Reported [1932] 1 K.B. 349; 101 L.J.K.B. 62; 146 L.T. 326; 
48 T.L.R. 111] 


Settlement—Covenant by settlor with trustees to pay premiums on settled life 
insurance policy—Breach—Payment of premium by trustee—Right to recover 
damages from settlor. 

By a marriage settlement the husband transferred a policy of insurance 
on his own life to the trustees and covenanted with the trustees to do every- 
thing to keep the policy alive and not allow it to lapse. The trustees were 
empowered to apply the income of the settled funds to keep the policy on foot, 
but it was not to be obligatory on them to do so. There was no express cove- 
nant by the settlor to reimburse the trustees if they did make any payment to 
keep the policy alive. The settlor failed to pay a premium on the policy, so 
the trustees paid it, together with a fine to the insurance company, and now 
claimed the amount they had paid as a debt due from the husband or alter- 
natively as damages for breach of covenant. The defendant denied liability. 

Held: there was an implied covenant by the settlor to reimburse the trustees 
for the payments made by them to keep the policy on foot, and the trustees 
could recover the full amount of the sums so paid from the settlor as damages 
for breach of this covenant but not as a debt: Warburg v.eTucker (1) (1858), 
I..B. & E. 914, followed. National Insurance and Investment Association v. 


Best (2) (1857), 27 L.J.Ex. 19, and Brown v. Price (3) (1858), 27 L.3.C.P. 290, 
distinguished. 
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Notes. As to a trustee’s right to damages for the settlor’s breach of a covenant 
to pay life insurance premiums, see 29 Hatspury’s Laws (2nd Edn.) 553, para. 813, 
text and note (p); and as to the measure of damages for breach of a contract to pay 
money, see ibid. (8rd Edn.) 244, para. 415. 


Cases referred to: 

(1) Warburg v. Tucker (1858), E.B. & E. 914; 26 L.J.Q.B. 56; 31 L.T.O.S. 316; 
4 Jur.N.S. 1142; 6 W.R. 755; 120 E.R. 750, Ex. Ch.; 4 Digest 302, 2829. 

(2) National Assurance and Investment Association v. Best (1857), 2 H. & N. 
ae 27 L.J.Ex. 19; 30 L.T.O.S. 169; 6 W.R. 78; 15 E.R. 249; 3rd Digest 

upp. 

(3) Browne v. Price (1858), 4 C.B.N.S. 598; 27 L.J.C.P. 290; 31 L.T.0.S. 248; 
4 Jur.N.S. 882; 6 W.R. 721; 140 E.R. 1225; 29 Digest 361, 2918. 

(4) Hey v. Wyche (1842), 2 Gal. & Dav. 569; 12 L.J.Q.B. 83; 6 Jur. 559; 81 
Digest (Repl.) 405, 5351. 


Action tried by McCarpm, J. 

By a marriage settlement dated June 17, 1919, and made on the occasion of the 
marriage of the defendant, Sydney Mostyn, with Ruth Bertha Schlesinger, the 
plaintiffs were appointed the trustees of the settlement. By cl. 14 of the settlement 
the defendant transferred to the trustees a policy of insurance on his own life for 
£2,500 in the Scottish Provident Institution, to be held by them upon the trusts of 
the settlement. He covenanted with the trustees that he would not ‘‘by any act or 
omission cause or allow the policy hereby assigned . . . to become void,’’ and that 
he would ‘‘from time to time duly pay all moneys payable and do all things neces- 
sary for keeping on foot the said policy.’’ It was further provided that the trustees 
might in their absolute discretion apply any of the income of the settled funds in 
making any payments for keeping on foot the policy, but that it should not be 
obligatory on them to enforce any covenant in the settlement on the part of the 
husband in respect of the policy, nor to make any such payments as aforesaid, and 
any omission to do so was not to constitute a breach of trust. They were also 
given power in their discretion to sell or surrender the policy. There was no express 
covenant by the defendant to reimburse the trustees in respect of any payment 
made by them to keep the policy on foot. The defendant kept up the premiums 
for some years, but failed to pay the premium of £94 3s. 4d., which became due 
on May 24, 1930. The trustees, having paid this sum to keep the policy on foot, 
sued the defendant on a specially endorsed writ, claiming that amount as a debt 
due from the defendant. The case was entered in the Short Cause List, and came 
before Hawke, J., in Oct. 21, 1931. He then gave the plaintiffs leave to amend 
by adding an alternative claim for damages and transferred the case to the non-jury 
list. The plaintiffs then delivered a statement of claim, claiming £94 3s. 4d., 
together with a fine of £4 14s. 1d., which they had had to pay to the insurance 
company as debt or, alternatively, as damages for breach of covenant. The defen- 
dant, while denying liability, paid 1s. into court, and contended that no more than 
nominal damages were recoverable. 


Robert Fortune for the plaintiffs, the trustees. 
H. G. Robertson for the defendant, the settlor. 


McCARDIE, J.—This action is brought by the trustees of a marriage settlement 
dated June 17, 1919, which was just before the marriage of the defendant with 
Miss R. B. Schlesinger. The deed is a long one, and it recites that the defendant 
had taken out certain life policies, among which is the policy in question, and it 
provides for the transfer of this policy to the trustees upon the trusts of the settle- 
ment. The settlement provides that the trusts shall be for the benefit of the settlor, 
his wife and children, of whom three were born afterwards. The substantial object 
of the settlement was to deal with property, and to deal with it for the benefit of 
the persons I have named, for, of course, the interposition of the trustees was only 
machinery. The policy was for £2,500, and the premium payable in respect of it 
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- clause which bears on the point in issue ig 
pit bere ssahasenrsnee She defendant, covenanted that he would not 
oe any as or omission allow the policy to become hei. one oy be pay the 
premiums and do all things necessary to keep the po on oa ee eee ® 
paragraph dealing with the event of the defendant overloo es ‘e e es OF 
it provides that the trustees may apply any of the income ci a ae und in 
making any payments necessary to keep the policy on foot. Finally, the clause 
provides in substance, first that it shall not be obligatory on the trustees to enforce 
any covenant in the deed by the defendant with reference to the policy. | That 
enabled the trustees to relieve the defendant of his obligations in special circum- 
stances. Secondly, it provides that if the trustees consider that circumstances 
render it expedient, they may sell or surrender the policy. It is to be noted that 
there is no express covenant by the defendant to repay to the trustees any sum 
which they may have paid under that clause, but it is quite clear to my mind that 
there is an implied obligation on the defendant to make good to the trustees that 
which they have done in fulfilling the obligation which he primarily ought to have 
fulfilled. In fact, the trustees, owing to the defendant’s default, paid the premium 
of £94 8s. 4d. falling due on May 24, 1930, and in this action they seek to recover 
that sum. They have, therefore, in the exercise of their discretion, considered it 
their duty to pay what the defendant covenanted to pay but did not pay. In the 
first instance the trustees claim on a specially endorsed writ as for a debt. Hawke, 
J., allowed them to amend by adding a claim for damages, and sent the case to 
the non-jury list. 

Counsel for the defendant has submitted several points. First, he says that this 
can only take the form of a claim for damages, and that consequently the procedure 
by a specially endorsed writ was not the proper procedure; secondly, he says that 
in any event the damages would be nominal only; and thirdly, that in any event 
the damages should not be the full amount of the premium. With regard to the 
first contention, it seems to me to rest on a technicality, and I confess that if I was 
not bound by authority I should wipe out many of the subtleties which exist in 
English law, for they are often inconsistent with modern conditions. However, 
the case is not free from authority. Counsel relied in the first place on Warburg 
v. Tucker (1), decided in 1858. That was a case in which, in substance, the court, 
consisting of Wiiurams, J., and Marrin, B., Bramwetu, B., and Watson, B. 
(Bytes, J., concurring), gave a ruling which shows that the claim in the present 
action must be a claim for damages. In Warburg v. Tucker (1) the defendant had 
assigned by deed to the plaintiff as security for debt an assurance on the life of 
himself and his wife, and had covenanted to pay the premiums. The defendant 
did not do so, and the plaintiff had paid them. There was an express covenant by 


the defendant to repay the sums so paid by the plaintiff. Warson, B., pointed out 
(E.B. & E. at p. 928) that: 





4 


E 


‘The covenant is to keep up the insurance by payments to a third party; not H 


to pay money to the plaintiff at all. The claim of the plaintiff on this breach 
of covenant would sound only in damages, but these are not necessarily of any 
particular amount; they might be anything from a farthing upwards. . . . If 
the plaintiff had paid the premiums on the policy and the defendant had repaid 
him, then the damages on the first breach might be a farthing. You really 
may put the possibility fifty ways.”’ 
Therefore, as a matter of technicality, 
not for debt. Consequentl 
procedure under Order 14. 


Th i ; 
comet me to the next point, namely, whether the plaintiffs are entitled to 
mages only. Counsel for the defendant cited first National Assurance 


ie Investment Association v. Best (2), a case where the defendant had failed to 
pay premiums in breach of his covenant to do so. There the court undoub 


held that, as it did not appear that the plaintiff had sustained any loss by 


the claim here should have been for damages, 
y it follows that this action was not properly one for the 
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A defendant's neglect to keep up the policies, the measure of damages was not the 
amount of the premiums but nominal damages only. In my view, that decision 
turned on the particular circumstances. It was a mere case af an indenture 
charging insurance policies being given to secure a debt, and it is obvious that in 
such cases the damages may sometimes be nominal and sometimes not. That case 
has no application to a case like the present case, where property is concerned 

B The next case cited was Browne v. Price (3). There, again, on the facts, the Bone 
held that the plaintiffs were not entitled to more than nominal damages. However 
that case, where a debt was secured by a mortgage and by a policy of ours 
was again one of a mere security for a debt, and moreover, it turned, or certainly 
ought to have turned, on one particular provision in the deed, namely, that in case 
the defendant should fail to pay the premium it should be lawful for the plaintiff to 

C pay it and charge the amount on the mortgaged property thereby charged. There- 
fore the court should have held that the deed had provided a special method by 
which the plaintiff could get repayment of the premium. On reading the judgments 
in that case I am satisfied that that was the ratio decidendi. In the present ease Ai 
hold that it is not one for nominal damages at all, but that the damages are sub- 
stantial, and that, on the facts, the plaintiffs are entitled to recover thetall amount 

D of the premium. I think I am justified in holding that in view of the observations 
of the court in Hey v. Wyche (4), and the passages in Mayne on Damaces, 10th 
Edn., pp. 240 et seq., and in ARNoLD on Damaaes, 2nd Edn. at p. 58. I therefore 
give judgment for the plaintiffs for the amount claimed. 


Judgment for plaintiffs. 


Solicitors: Tamplin, Joseph, Ponsonby, Ryde & Flux; Montagu’s & Cor, and 
Cardale. 


[Reported by R. A. Yute, Esq., Barrister-at-Law. | 


CHARLES HUNT, LTD. v. PALMER 


[Cuancery Division (Clauson, J.), July 3, 1931] 


[Reported [1931] 2 Ch. 287; 100 L.J.Ch. 356; 145 L.T. 630; 
75 Sol. Jo. 525] 


Specific Performance — Sale of land — Misdescription — ‘‘Valuable business 
premises’’—Premises subject to restrictive covenant in lease allowing only 
one business to be carried out there—Conditions of sale—Purchaser deemed 
to buy with full knowledge of covenant—No actual knowledge—‘‘No error 
misstatement or omission in the particulars shall annul the sale’’—Discretion 
to refuse specific performance—Discretion to order return of deposit—Hzer- 
cise—Law of Property Act, 1925 (15 ¢ 16 Geo. 5, c. 20), s. 49 (2). 

Two leasehold shops were described in the particulars of sale at an auction 
sale in January, 1931, as valuable business premises. P., a dairyman, having 
seen the particulars of sale for the first time on the day of sale, purchased the 
shops at the auction and signed a memorandum whereby he agreed to be bound 
by the conditions of sale, including the national conditions of sale, which were 
not set out. One of the national conditions of sale provided that the lease or 
a copy thereof might be inspected at the office of the vendor’s solicitors, and the 
purchaser whether or not he inspected the same should be deemed to have bought 
with full notice of the contents thereof. Another of such conditions provided 
that no error, misstatement, or omission in the particulars should annul the sale. 
The leases contained restrictive covenants against carrying on any other 





| 
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of ladies’ outfitter, fancy draper, and 
the manufacture of ladies’ clothing. A week after the sale, P. for the first 
time became aware of the restrictive covenants, the lessors refused his request 
to allow him to carry on his business of dairyman upon the premises, where- 
upon P. refused to complete the purchase. In an action by the vendors for 
specific performance, P. counter-claimed for the return of the deposit. ; 

Held: a shop which may only be used for one trade cannot be described as 
‘‘valuable business premises,’’ and to compel the purchaser to carry out the 
contract would, therefore, be forcing him to take something different from that 
which he was led by the vendors to expect to get under the contract; as the 
vendors could not give the purchaser that which they had led him to expect, 
they could not rely on the conditions; and, accordingly, specific performance 
must be refused and the return of the deposit ordered: Re Davis and Cavey’s 
Contract (1) (1888), 40 Ch.D. 601, applied. 


Notes. This decision in effect overrules Scott v. Alvarez, [1895] 2 Ch. 603. 

Referred to: Re Russ and Brown’s Contract, [1933] All E.R.Rep. 997; Bellotti 
v. Chequers Developments, Ltd., [1936] 1 All E.R. 89; James Macara, Ltd. v. 
Barclay, [1944] 2 All E.R. 31. 

As to the court’s discretion to refuse specific performance on the ground of mis- 
description, see 31 Hausspury’s Laws (2nd Edn.) 330, para. 360, text and note (f); 
and for cases on the subject, see 40 Diausr 251 et seq, 2188 et seq. As to the 
discretion to order repayment of a deposit, see 31 Hatspury’s Laws (2nd Edn.) 
435, para. 435, text and note (c), and 29 ibid. 380, para. 521, text and notes (k) 
and (1); and for cases on the subject, see 40 Diaest 218, 1847-1655. For examples 
of misrepresentation as to the quality of land, see 29 Hausspury’s Laws (2nd Edn.) 
253-254, para. 338; as to what amounts to a material misrepresentation of fact by a 
vendor of land, see ibid. 384, para. 528, text and note (a); and as to what amounts 
to a defect of title, see ibid. 259, para. 344. For the Law of Property Act, 1925, 
s. 49 (2), see 20 Hauspury’s Statutes (2nd Edn.) 541. 


Cases referred to: 

(1) Re Davis and Cavey’s Contract (1888), 40 Ch.D. 601; 58 L.J.Ch. 143; 60 
L.T. 100; 53 J.P. 407; 37 W.R. 217; 40 Digest (Repl.) 163, 1269. 

(2) Re White and Smith's Contract, [1896] 1 Ch. 637; 65 L.J.Ch. 481; 74 L.T. 
377; 44 W.R. 424; 40 Sol. Jo. 373; 40 Digest (Repl.) 144, 1103. 

(3) Curtis v. French, [1929] 1 Ch. 253; 98 L.J.Ch. 29; 140 L.T. 138; 45 T.L.R. 
15; 72 Sol. Jo. 762; 40 Digest (Repl.) 105, 796. 

(4) Reeve v. Berridge (1888), 20 Q.B.D. 528; 57 L.J.Q.B. 265; 58 L.T. 836; 52 
J.P. 549; 36 W.R. 517, C.A.; 40 Digest (Repl.) 144, 1102. 

(5) Re Haedicke and Lipski’s Contract, [1901] 2 Ch. 666; 70 L.J.Ch. 811; 85 
L.T..402: 60°W.R.. 20; 17 T.L.R. 772; 45 Sol. Jo. 738; 40 Digest (Repl.) 
136, 1073. 

(6) Molyneux v. Hawtrey, [1903] 2 K.B. 487; 72 L.J.K.B. 873; 89 L.T. 350; 
52 W.R. 23, C.A.; 40 Digest (Repl.) 145, 1112. 


business on the premises except that 


Action by vendors for specific performance of a contract for the sale of leaseholds, 
counter-claim by the purchaser for return of his deposit. 

Two leasehold shops in Catford were advertised for sale by publie auction to be 
held on Jan. 21, 1931. The particulars of sale described the shops as ‘‘valuable 
business premises.'’ One of the national conditions of sale to which the sale was 
subject provided that the lease or underlease or a copy thereof might be examined 
at the office of the vendors’ solicitors during office hours on five working days pre- 
ceding the day of sale, and that the purchaser (whether or not he inspected the 
same) should be deemed to have bought with full notice of the contents thereof. 
The defendant, a dairyman, bid for the shops at the auction, and was declared the 
highest bidder at £725. He had only heard of the sale on the day of sale, but had 
viewed the property. -He had not seen the lease or underlease. Direetly ‘after the 
sale he signed a printed memorandum whereby he agreed to buy the shops for £725. 
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He paid a deposit of £72 10s. to the auctioneers as stake-holders and agreed to 
complete the purchase in accordance with the printed conditions. On Jan. 28, 1931, 
in the course of investigating the title, the defendant for the first time ascertained 
that there were restrictive covenants in the leases restricting the lessee from carry- 
ing on without the previous consent in writing of the lessors ‘“‘any other trade or 
business than that of a ladies’ outfitter, fancy draper and the manufacture of ladies’ 
clothing.’’ As the lessors refused to remove the restrictive covenants, or to allow 
the defendant to carry on his business of dairyman, the defendant refused to com- 
plete the purchase. Thereupon the plaintiffs commenced an action for specific 
aaa of the contract. The defendant counter-claimed for the return of the 
eposit. 


By s. 49 (2) of the Law of Property Act, 1925: 


‘“Where the court refuses to grant specific performance of a contract, or in 
any action for the return of the deposit, the court may, if it thinks fit, order 
the repayment of any deposit.” 


A. J. Spencer, for the plaintiffs, the vendors, referred to Re White and Smith’s 
Contract (2); Curtis v. French (8). 

Myles, for the defendant, the purchaser, referred to Reeve v. Berridge (4); Re 
White and Smith’s Contract (2); Re Haedicke and Lipski’s Contract (5); Molyneux 
v. Hawtrey (6); and Re Davis and Cavey's Contract (1). 


CLAUSON, J. [after stating the facts, continued :] The question is whether, in 
the particular circumstances which I have stated, the defendant ought to be com- 
pelled by this court to complete the contract on his part for the purchase of this 
property and pay the remainder of the purchase money. The defendant, a willing 
purchaser, has now discovered that the property is subject to restrictive covenants 
which have the effect of preventing him from carrying on any trade or business 
upon the premises except that of a ladies’ outfitter, fancy draper and the manu- 
facture of ladies’ clothing; and, being a dairyman, and desirous of acquiring the 
premises for the purposes of his dairy business, the premises would obviously be of 
little use to him if he is bound to complete the purchase. The plaintiffs contend 
that he is bound to complete by the terms of his contract, that he must be treated 
as having, at the time when he contracted to purchase, known of the existence of 
the restrictive covenants in the leases, notwithstanding the description of the 
property in the particulars of sale as ‘‘valuable business premises.” 

In my judgment the plaintiffs must fail in their action to force the defendant to 
complete his contract. The property put up for sale by auction was described in 
the particulars of sale as “the valuable business premises’’ (printed in big type) 
“situate and being Nos. 238 and 240, Crownhill Road, comprising two spacious 
shops and a large ground-floor factory,’’ and also as ‘‘valuable leasehold business 
premises.’’ In Re Davis and Cavey’s Contract (1) 


“the property was put up for sale as business premises, and upon that if seems 
to me the purchaser would be entitled to have property conveyed to him on 
which he could carry on any business, subject only to the restrictions imposed 
by the general law of the land—for example, so as not to create a nuisance, 
subject also to the statutory restrictions in force with regard to any particular 
trade where such restrictions exist. But with these exceptions he would be 
entitled to expect the property to be conveyed to him free from all restrictions.”’ 


After the passage which I have read, STrruinc, J., goes on to say that it was not 
necessary to consider, on that application, whether, on the true construction of the 
covenant in that case, which was not to exercise or carry on in or upon the demised 
or occupation, it was an absolute covenant not to 
carry on ‘‘any’’ trade or business on the property or whether the prohibitive words 
must be construed as intended to apply to trades or businesses, the carrying on of 
which involved annoyance, nuisance or damage of the lessors or of the tenants of 
the adjoining property. Then the learned judge continues (40 Ch.D. at p. 606) ; 


premises any trade or business 
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‘What are the purchaser’s rights? On the one hand, he is bound ne 
contract not to make any objection in respect of any clause, matter, or t ing 
contained in the original lease, which this objection is. On the other hand, if 
the vendor seeks specific performance of the contract, a court of equity has a 
discretionary jurisdiction to say whether it will compel a purchaser to carry out 
[the word ‘take’ in the report is obviously a misprint for carry out’] a contract 
under which he will get something different from that which he has been led to 
expect he will get. Whenever a vendor chooses to put into his conditions of 
sale anything which misleads the purchaser, the latter may decline to perform 
the contract, and may say, ‘this is not a contract which a court of equity will 


, 99 


enforce against me. 


That is a different thing from saying that the title is not such a title as the vendor 
contracted to give him. If I were to compel the defendant to carry out his part 
of the contract I should be forcing him to take something different from that which 
he was led by the plaintiffs to expect he would get under the contract. In the 
circumstances of this case it is primarily incumbent on the plaintiffs to show that 
they are in a position to convey to the defendant the things which by the particulars 
of sale they led him to believe he was to get under the contract. Until they have 
shown that, it is irrelevant to consider the sixth of the National Conditions of Sale 
which, as counsel on behalf of the plaintiffs contended, saddles the defendant with 
notice of the restrictions in the leases. A shop which may only be used for one 
trade cannot be described as ‘‘valuable business premises.’’ In my judgment, it 
would be wrong for a court of equity to compel the defendant to complete the 
purchase. Accordingly the plaintiff's action for specific performance fails and must 
be dismissed. 

With regard to the counter-claim by the defendant for repayment of the deposit, 
in exercise of the discretionary power conferred on me by s. 49 (2) of the Law of 
Property Act, 1925, I will declare that the defendant is entitled to give a valid 
receipt to the auctioneer for the deposit. 


Solicitors: W. B. Wattson; C. M. Brumell. 
[Reported by J. H. G. Butier, Eso., Barrister-at-Law.] 
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J. H. WETHERALL & CO., LTD. v. LONDON ASSURANCE 
| Kine’s Bencu Drvision (Rowlatt, J.), January 26, 1931] 


[Reported [1931] 2 K.B. 448; 100 L.J.K.B. 609; 144 L.T. 645; 
36 Com. Cas. 181; 18 Asp.M.L.C. 205] 


Insurance—Marine Insurance—General average loss due to delay for the purpose 
of executing general average repairs—Recovery from insurers. 

Loss due to delay for the purpose of executing general average repairs is 
not recoverable from insurers as general average. The Leitrim (1), [1902] 
P. 256, explained and followed. 

Notes. As to when the cost of repairs falls under general average, see 30 Hats- 
pury’s Laws (2nd Edn.) 599, para. 756; and for cases on the subject, see 41 DicEst 
599-600, 4249-4268. For the Marine Insurance Act, 1906, s. 66, see 13 Hatspury’s 
Srarures (2nd Edn.) 46; and for the York—Antwerp Rules, 1950 (which replace the 
Rules of 1924), see 22 Hatspury'’s Laws (8rd Edn.) 446. 


Cases referred to: 

(1) The Leitrim, [1902] P. 256; 71 L.J.P; 108; 87 L.T. 240; 51 W.R. 158; 18 
T.L.R. 819; 9 Asp.M.L.C. 317; sub nom. Hudson v. British and Foreign 
Marine Insurance Co., 8 Com. Cas. 6; 41 Digest 599, 4247. 

(2) Field Steamship Co., Ltd. v. Burr, [1899] 1 Q.B. 579; 68 L.J.Q.B. 426; 80 
L.T. 445; 47 W.R. 841; 15 T.L.R. 193; 43 Sol. Jo. 258; 8 Asp.M.L.C. 529; 
4 Com. Cas. 106, C.A.; 29 Digest 212, 1696. 

(3) Shelbourne & Co. v. Law Investment and Insurance Corpn., [1898] 2 Q.B. 
626; 67 L.J.Q.B. 944; 79 L.T. 278; 8 Asp.M.L.C. 445; 3 Com. Cas. 304; 
29 Digest 202, 1616. 

Action tried before Row1art, J., upon an agreed statement of facts. 

The plaintiffs were the owners of the steamship Blacktoft, and as such, fully 
interested in a policy of marine assurance, dated Feb. 19, 1929, by which the 
defendants, the London Assurance, insured the shipowners for part of the value of 
the steamer from Feb. 20, 1929, to Feb. 20, 1930, against the ordinary perils in 
respect thereof. The policy incorporated cl. 9 of the Institute Time Clauses, Hulls, 
which provides, inter alia, that where the contract of affreightment so provides, the 
general average adjustment shall be in accordance with the York—Antwerp Rules, 
1890 or 1924. In May, 1929, the steamer loaded a cargo of coals at Goole for 
carriage to Rouen under the following contracts : (a) A time charter dated Novy. 13, 
1928, made between the shipowners and W. F. Fenwick & Co., Ltd., as charterers ; 
(b) a voyage charter dated May 23, 1929, made between W. F. Fenwick & Co., Ltd., 
as owners, and the Humber Coal Co., Ltd., as charterers; (c) a bill of lading dated 
May 28, 1929, duly signed by the master of the steamer and in which the Humber 
Coal Co., Ltd., appeared as shippers. Each of these documents provided that 
general average should be settled in accordance with the York—-Antwerp Rules, 1924. 
The steamer left Goole at 10 a.m. on May 29, 1929, but a quarter of an hour later, 
in swerving to avoid a collision with another vessel, she took the ground on Goole 
Ness. She was not refloated until 12.45 p.m. on May 30, 1929. The steamer 
suffered particular average damage which, together with certain other such damage 
on June 11, 1929, amounted to £446 5s., and general average damage which 
amounted to £482 5s. After being refloated, the steamer proceeded to Rouen, 
where she discharged her cargo on or about June 4, 1929, and on her return carried 
another cargo from London to Goole. She then went into the Alexandra Dock, 
Hull, where she remained under repair from June 11 to June 20, 1929, the total 
period being nine days nine-and-a-half hours. The particular average repairs and 
the general average repairs were earried out concurrently and completed simul- 
taneously. If the two sets of repairs had been carried out separately each would 
have occupied substantially the same time as was occupied in doing both together, 
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namely, nine days nine-and-a-half hours. The plaintiff shipowners epee 2 their 
loss by reason of the detention at £145 18s. 7d. made up of loss : res ire or, 
alternatively, demurrage or loss of profit, less certain expense saved. ra: 
statement dated Nov. 13, 1929, apportioned the above loss attributing £7 :* 
general average damage, and £74 2s. 7d. to particular average damage. Tnelu ing 
certain commission and interest charges, the total amount allowed in general 
average was £74 14s. 8d. If this amount were correctly allowed then, if the ship- 
owners were entitled to be indemnified by the insurers under the policy, their pro- 
portion would be £4 7s. 6d. as for a general average sacrifice, or £3 19s. as for a 
general average expenditure. The shipowners claimed one or other of these pro- 
portions. The insurers pleaded that the delay or detention of the steamer was 
outside the scope of a general average loss. 


Miller, K.C., and W. L. McNair for the shipowners. 
Le Quesne, K.C., and Sir Robert Aske for the insurers. 


ROWLATT, J.—In this case the question is whether the plaintiff shipowners can 
recover against the insurers in respect of delay to the ship, while repairs neces- 
sitated by a general average act were being executed after the voyage had been 
completed. The facts are embodied in an agreed written statement upon which 
the case was argued. I need not here set them out again. 

The first point in logical order—for if it succeeds it excludes all other points— 
taken for the insurers was that the ship was bound to suffer this delay for the 
purpose of repairs due to a particular average loss incurred before the general 
average, and that, as the general average repairs were done in the same period, 
there was no delay attributable to the general average act. In my view it is not 
clear that the facts were as suggested, and the statement of facts, upon which my 
decision was invited, was not drawn to bring out this point. It seems to me that 
some of the particular average damage involved in the casualty of stranding may have 
occurred after some, at least, of the general average damage happened. If so, the 
general average loss was not incurred by a vessel already doomed to this delay (if 
I may use that expression) in respect of a particular average loss, and the point fails. 

Another point which was mooted was whether the York—Antwerp Rules were 
under cl. 9 of the Institute Time Clauses to be interpreted according to the French 
or English practice. I intimated my opinion that the English practice is the 
relevant one. The contention that it is the French is open to the shipowners in 
another court. 

The question that remains may be stated thus: Counsel for the shipowners con- 
tended that under s. 66 of the Marine Insurance Act, 1906, and the York—Antwerp 
Rules, as understood in this country, loss by delay for the purpose of executing such 
repairs as these was in principle recoverable subject to an exception laid down in 
The Leitrim (1) as regards delay during the voyage when other interests were 
suffering delay also. 

Counsel for the insurers, on the other hand, contended that all delay was outside 
the scope of a general average loss altogether. He supported his argument by a 
critical examination of r. C of the York—Antwerp Rules and by reference to rr. XI, 
X\ Tif and X (d). He also argued that such cases as Field Steamship Co., Ltd. v. 
Burr (2) and Shelbourne & Co. v. The Law Investment and Insurance Corpn. (8) 
show that delay is not for the present purpose a direct consequence of the general 
iting a ee ie ec Ld Bur) wan held i he ect 
ee gow ecome putrid in consequence of a collision was not 
pea wii pr aibes under a pouny on hull and machinery. In Shelbourne 
ab a eee ment and Puree: ¢ orpn. (3) a barge owner failed to recover 
i i ab me ers In respect o delay in doing repairs necessitated by a collision. 

0licy e present case, said counsel for the insurers, is on hull and 


sip! and consequently here, too, loss consequential on the actual damage, 
ut outside the cost of repair, cannot be recovered. 
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In the view I take it is not necessary, and therefore not advisable, to discuss the 
relevance of such cases to claims for a general average loss, a conception derived 
primarily from the contract of affreightment. The insurers here are entitled to 
succeed in this court on the direct authority of the judgment of GoreLt Barnes, J., 
in The Leitrim (1). The material passage ({1902] P. at p. 268) is as follows : 


“But it does not at all follow that the mere loss of the profitable employment 
of the vessel as distinguished from actual expenses should in such a case be 
allowed. In the first place, so far as I can ascertain, a loss of this character 
has never been claimed in general average. It is not introduced in the York— 
Antwerp Rules, nor can I find any trace of it being allowed by the laws of any 
foreign country, though many of them contain provisions as to the allowance 
in the general average of the wages and maintenance of the crew. It may be 
said, why on principle should not the loss of time be compensated for where 
that loss is due to the necessity for repairing damage, itself the subject of 
general average? I think the answer is that although possibly there may be 
cases in which the loss of time is not common to all concerned, at any rate in 
cases like the present the loss of time is common to all the parties interested, 
and all suffer damage by the delay, so that the damage by the loss of time may 
be considered proportionate to the interests and may be left out of considera- 
tion.”’ 


It seems to me that, when the learned judge speaks of a ‘‘loss of this character’ 
as being hitherto unknown and not introduced by the York—Antwerp Rules, he was 
speaking of all delay, and when, in pointing out that all interests are involved in 
the delay and that it is impracticable to work out all the claims, he allows that 
possibly there may be cases where the delay does not affect them all. He does not 
mean that in these cases there would exceptionally be a different rule, but is indi- 
cating that the possibility of such cases does not affect the practical principle. 

I have not forgotten that the Marine Insurance Act, 1906, was passed after the 
decision in The Leitrim (1), but I cannot read the language of s. 66 as inconsistent 
with it. Nor do I forget that r. C of the York—Antwerp Rules, 1924, negatives only 
a claim for delay during the voyage. I cannot, however, accept the view that this 
rule by the omission expressly to exclude impliedly admits delay after the voyage. 
From one point of view, as counsel for the insurers said, one would think it was 
excluded a fortiori, or to put it in another way, a claim in that respect may not 
have been contemplated as calling for mention. 

Tn the result, there must be judgment for the defendant insurers with costs. 


Judgment for the insurers. 
Solicitors: Botterell & Roche, for Botterell, Roche, & Temperley, Newcastle- 
upon-Tyne; Waltons & Co. 
[Reported by R. A. Yur, Esq., Barrister-at-Law.] 
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RAINGOLD v. BROMLEY 


[Cuancery Division (Lawrence, L.J., sitting as an additional judge of the 
Chancery Division), June 30, July 1, 1931) 
[Reported [1931] 2 Ch. 307; 100 L.J.Ch. 3877; 145 Est, 611) B 


Landlord and Tenant—Agreement for lease—Acceptance—‘‘Subject to the terms 
of a lease’’—No concluded bargain until lease signed by lessor. 
Solicitor—Authority—Agreement on behalf of lessor to terms of proposed lease. 
An acceptance ‘‘subject to the terms of a lease’’ of an offer to take premises 
on a seven, fourteen, or twenty-one years’ lease is not a concluded bargain CG 
until the lease has been executed by the person to grant the lease; accordingly, 
there is no binding contract between the parties even when the negotiations as 
to the terms to be contained in the lease have been brought to a conclusion by 
agreement between the solicitors of the parties. 
Per Curtam: The expression ‘‘subject to the terms of a lease’’ is at least as 
strong as the expression ‘‘subject to contract.” D 
Held, further, on the facts: even if the proposed lessor’s solicitors purported 
to enter into a contract on behalf of their client, they had no authority to do so. 


Notes. Applied: Berry, Ltd. v. Brighton and Sussex Building Society, [1939] 
3 All E.R. 217. 

As to agreements contemplating the execution of a further formal lease, see 20 
Haussury’s Laws (2nd Edn.) 42, para. 147; and for cases on the subject, see 30 
Digest (Repl.) 393-395, 374-386, and ibid., vol. 12, p. 79, 439; as to agreement 
contemplating a further formal contract generally, see 8 Hatspury’s Laws (8rd 
Edn.) 76, para. 130; as to a solicitor’s authority to make his client chargeable by 
a memorandum of a contract for a lease, see 29 Hatspury’s Laws (2nd Edn.) 241, 
para. 323, text and note (t), and ibid., vol. 31, pp. 118-114, para. 156, text and 
note (c). EF 
Case referred to: 


(1) Daniels v. Trefusis, [1914] 1 Ch. 788; 83 L.J.Ch. 579; 109 L.T. 922; 58 
Sol. Jo. 271; 12 Digest (Repl.) 177, 1178. 


Action by a proposed lessee for specific performance or alternatively damages for 
breach of an agreement alleged to have been entered into by him with the defen- G 
dant for a lease of a shop in High Street, Bromley, Kent. The facts are fully set 
out in the judgment. 


Gover, K.C., and Danckwerts for the plaintiff. 
G. P. Slade for the defendant. 


LAWRENCE, L.J.—In this case the plaintiff claims specific performance or H 
alternatively damages for breach of an agreement alleged to have been entered 
into by him with the defendant for a lease of a shop in High Street, Bromley, Kent. 

The main question is whether there was in fact a concluded agreement as alleged 
The defendant employed certain house agents named Baxter, Payne, and Lapper to 
find a tenant for the shop in question. In consequence of a circular received from 
them the plaintiff on Dec. 7, 1930, after having inspected the property, made a 
verbal offer to them over the telephone for a lease of the shop. After havin com- 7 
municated this offer to the defendant, Baxter, Payne, and Lepper sent to es lain- 
tiff the letter of Dec. 9, 1930, which is relied on as constituting the cerecince aa 


on. This letter is headed ‘‘Corner shop, 158, High Street, Bromley,” and is in 
the following terms: a 


oe s . . 
Referring to our conversation this m 

subject to the terms of a lease, our 

take the above premises on a seven, 


orning on the telephone, we confirm that 
client is prepared to accept your offer to 
fourteen, or twenty-one years’ lease at a 
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rental of £850 per annum for the first fourteen years, rising to £375 for the last 
seven years. . . . We have instructed Mr. Bromley’s solicitors to put the draft 
lease in hand immediately to forward to your solicitors, Messrs. Teff and Teff.’’ 


Counsel for the plaintiff contended that this letter, either by itself or coupled with 
the letter of Dec. 29, to which I will refer presently, constituted a concluded agree- 
ment to grant a lease of the shop to the plaintiff. The first question which naturally 
arises is whether Messrs. Baxter, Payne, and Lepper had authority to enter into a 
binding agreement on behalf of the defendant or whether their authority was con- 
fined to finding a tenant and negotiating the terms on which the defendant would 
be prepared to grant a lease. In the witness-box the defendant admitted that the 
offer which had been made by the plaintiff had been communicated to him, and that 
he had authorised Baxter, Payne, and Lepper to write the letter of Dec. 9, 1930. 
That being so, the only question is whether the letter itself constituted a concluded 
agreement. 

It is to be observed that the letter does not purport to be an unconditional accep- 
tance of the plaintiff’s offer, but merely informs him that ‘‘subject to the terms of 
a lease,’’ the defendant is prepared to accept the offer. This may mean that the 
defendant is prepared to accept the offer subject to such terms as shall be contained 
in a lease when it has come into existence and has been executed by him, or it may 
mean that he is ready to accept the offer subject to the terms of the proposed lease 
being agreed upon by the parties, that is to say, subject to an agreement being come 
to by the parties as to the terms to be contained in a lease thereafter to be executed. 
In either case the letter only expresses the defendant’s willingness to accept the 
offer on certain conditions and not the definite acceptance of the offer on those 
conditions. Assuming, however, that the letter amounts to a conditional accep- 
tance of the offer, the question then arises which of the two constructions I have 
indicated is the true construction. On the same day on which the letter was 
written the solicitors for the defendant sent a draft lease to the plaintiff's solicitors 
for approval. The draft lease so sent contained unusual covenants, for instance (to 
mention only one), a covenant restricting the class of goods to be sold in the shop. 
On Dee. 11 the plaintiff wrote to Baxter, Payne, and Lepper, stating that he wished 
to confirm the letter of the 9th, and added: ‘‘Of course this is subject to my 
solicitors’ approval of the lease.”’ 

On these facts, even if the alternative construction contended for by Mr. Gover 
be the right construction, there would obviously be no concluded agreement until 
after the terms of the lease had been agreed between the parties. It is plain that 
an agreement to grant a lease the terms of which are to be the subject of a future 
negotiation and agreement between the parties is not a concluded agreement to 
grant a lease. It has been argued, however, by both counsel for the plaintiff, that 
such an agreement amounts to a concluded agreement to grant a lease conditional 
upon the parties agreeing to the terms of the lease, and when the parties, or their 
solicitors, have reached an agreement as to the terms to be included in the proposed 
lease the original agreement to grant the lease is absolute. In my opinion this 
argument is fallacious. An agreement to grant a lease which is conditional on an 
agreement being reached as to the terms to be contained in it is not an enforceable 
agreement. The subject-matter of the suggested agreement is the granting of a 
lease, and if the terms of the lease are not agreed but are left to future negotiation 
and agreement the original agreement amounts to nothing more than an agreement 
to enter into an agreement at a future time. It is not as if the alleged agreement 
in the present case were an agreement defining all the essential terms of the lease, 
subject only to the approval by the solicitors to the parties of the form of the lease ; 
- in such a case it might be held that there was a concluded agreement, leaving merely 
the terms of it to be reduced into proper form by the solicitors. 

Even on the plaintiff's construction the agreement is one which leaves all the 
terms of the lease to be subsequently negotiated, and is therefore too vague to be 
enforceable. The matter, however, does not rest there, for, in my opinion, the 
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true construction of the a ninth Lae sia wild “eubject to the 
contended for by counsel for the defendant. p 7} thereties ia 4 
terms to be contained in a lease’? executed by the lessor an — ore aa at 
a lease has to come into existence and has to be executed by the os ne any 
binding agreement is reached. The expression subject to the Se a pe , : 
at least as strong as ‘‘subject to contract’’ and was inserted in the pice! ‘ ir 
in order to keep the matter open until a lease was actually execute y the defen- B 
dant. If this be so, no concluded bargain would be reached until the lease had 
been executed by the defendant, even although the negotiations as to the terms to © 
be contained in the lease had been brought to a conclusion by agreement between 
ici f the parties. 
eee ne the plaintift was forced to admit that if the construction contended . 
for by the defendant be the right construction of the letter he could not succeed, €! 
but he strenuously urged that the alternative construction was the true construe- 
tion. Even then he was confronted with the difficulty that in the pleadings the 
only contract alleged is that contained in the letter of Dec. 9 which, besides not 
mentioning what covenants were to be inserted in the lease, does not give the date 
when the term is to commence. He, therefore, applied for leave to amend by 4 
pleading the letter of Dec. 29, and by alleging that the two letters taken together D! 
constituted the agreement sought to be enforced. I allowed the pleadings to be 
treated as amended in this respect, and the amendment necessitates my referring 
to the correspondence, though I do not propose to go through it in detail, because 
it has all been read. I turn to the letter dated Dec. 17, in which the defendant's 
solicitors, writing to the plaintiff’s solicitors, say : 
‘‘We have now received our client’s instructions on the draft lease, and we E! 
return it to you, as amended by us in green ink. With regard to the payment 
of rent, our client informs us that it was agreed between his agents and your 
client that rent should be payable from the time of the granting of the lease. 
He is not, therefore, prepared to agree to June 25 as the date for the first 
payment, but he will agree to accept March 25 as the date when a proportionate 
amount from the date of possession will be payable.’’ F' 
At that stage of the correspondence all the terms to be contained in the proposed 
lease had been agreed between the solicitors with one exception, namely, the date 
from which the rent was to commence to be payable. That letter was received by 
the plaintiff’s solicitors, who took their client’s instructions and on Dee. 23 wrote 
agreeing that rent should commence to run from March 25, and, therefore, altered 
the draft lease so as to make the first payment of rent become payable on June 24. Ge 
They sent back the draft lease so altered to the defendant’s solicitors, notifying 
them of the alteration, Thereupon the defendant’s solicitors wrote the letter of 
Dec. 29 now relied on by counsel for the plaintiff as completing the contract. That 
letter, as far as material, is in the following terms : 


‘““We have now received our client’s instructions on the draft lease, and he is H) 
prepared to accept your client’s alterations. We are, therefore, having the 

lease engrossed, and will forward you a counterpart for execution by your client 

in due course... .”’ 


It is to be noted that in this letter the expression ‘‘is prepared to accept’ again 
occurs, but I will once more assume in favour of the plaintiff that that expression 
is equivalent to ‘‘accepts.”’ @ 
It is contended that as at this stage of the correspondence all the terms of the — 
draft lease had been agreed, there was a fulfilment of the only condition contained in | 
the letter of Dec. 9, and therefore that the agreement originating in that letter had 
become a concluded agreement. : y 
This contention raises the question whether the defendant's solicitors had any 
authority to enter into a contract on behalf of their client, if, as I will assume, they 
in fact purported to do so. In my opinion, they had no such authority. It was 
then further contended that even if the solicitors had no such authority, yet they — 
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were the agents of the defendant by their letter to communicate the fact that the 
defendant agreed to all the terms of the draft lease, and that in those circumstances 
the letter of Dec. 29 was a sufficient memorandum of the agreement made by the 
defendant and signed by his duly authorised agents within s. 40 of the Law of 
Property Act, 1925. 

It seems to me that in view of some of the cases to which I have been referred 
and particularly of Daniels v. Trefusis (1), to which I called attention in the course 
of the argument, there is something to be said for the contention that if the letters 
of Dec. 9 and 29 are to be construed as contended for by counsel for the plaintiff, 
then by Dec. 29 the parties had in fact agreed to the terms to be inserted in the 
lease, and the defendants’ solicitors in communicating the acceptance by their 
client of those terms did in fact sign a memorandum of agreement made by their 
clients within the meaning of the statute. If that be the true view, then the agree- 
ment was not an agreement contained in or concluded by the letters of Dec. 9 and 
29, but another agreement which is not pleaded and was arrived at and concluded 
for the first time when the defendant himself accepted the final alterations in the 
draft lease. If, however, I have correctly construed the letters of Dec. 9 and 29, 
there is no necessity to go into the questions raised by counsel under the amended 
pleadings as the defendant never purported definitely to accept the plaintiff's offer, 
and all the negotiations were subject to a lease being executed. 

In these circumstances I have reluctantly come to the conclusion that there is 
no binding contract between the parties. My reason for being reluctant in arriving 
at this conclusion is because the conduct of the defendant in abruptly breaking off 
the negotiations when all the terms which were to be inserted in the proposed lease 
had been agreed, and letting the shop to another tenant, does not commend itself 
to me. 

[The learned judge then proceeded, in case there was a successful appeal from 
his decision, to deal with the question what damages it would have been proper to 
award, had the plaintiff succeeded, regard being had to the fact that the defendant 
had let the premises to a third party and thereby rendered it impossible to make 
a decree for specific performance, and he assessed the damages at £250 10s.; but 
said that, as it was, the action must be dismissed with costs. | 


Action dismissed. 
Solicitors: Teff ¢ Teff; Lovell, White, ¢ King. 
[Reported by Grorrrey P. Lancwortuy, Esq., Barrister-at-Law.] 
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TART v. G. W. CHITTY & CO., LTD. 


[Kine’s Bencu Division (Swift and Charles, JJ.), June 12, 1931] 
[Reported [1933] 2 K.B. 458; 102 L.J.K.B. 568; 149 L.T. 261] 


Road Traffic—Negligent driving—Travelling at such speed as to be unable to 
avoid collision—Not keeping proper look-out. 

On a dark evening, when it was raining and blowing hard, a Foden steam 
wagon pulled up in a very dark place, 9 in. from the kerb, in a 14 ft. street, 
for the driver’s mate to attend to the rear lamp, which had gone out. A motor 
cyclist whose light threw a beam 15 yards, and who stated he could easily 
stop the motor cycle in that distance, crashed into the back of the wagon and 
was injured. On these facts, in an action brought by the motor cyclist against 
the owners of the wagon, the county court judge found that the defendants’ 
servants were negligent, but that the defendants had not shown that the 
plaintiff was negligent. 

Held : judgment must be entered for the defendants because the evidence was 
consistent only with contributory negligence on the part of the plaintiff, who 
must either have not been keeping a proper look-out or have been travelling 
at such a fast speed that he was unable to stop his motor cycle or to swerve 
so as to avoid the collision. 

Butterfield v. Forrester (1) (1809), 11 East, 60. 


Notes. When this case was decided contributory negligence by the plaintiff was 
a complete defence to an action based on negligence. This common law rule has 
now been abolished by the Law Reform (Contributory Negligence) Act, 1945, s. 1, 
which provides instead that where there has been contributory negligence by a 
claimant the damages recoverable by that claimant must be reduced to such extent 
as the court thinks just and equitable having regard to the claimant’s share in the 
responsibility for the damage. Despite the decision in this case a person who 
collides with an unlighted stationary vehicle or other obstacle is not necessarily 
guilty of negligence: see Tiddy v. Battman, [1933] All E.R.Rep. 259; Stewart v. 
Hancock, [1940] 2 All E.R. 427; Morris v. Luton Corporation, [1946] 1 All E.R. 1. 

As to the duty to drive at a speed at which the driver can stop or alter course 
within the range of his vision, see 23 Hatsspury’s Laws (2nd Edn.) 640, para. 899, 
text and notes (0) and (p); and for cases on the subject, see 36 Dicest (Repl.) 
92-94, 502-509. 


Cases referred to: 
(1) Butterfield v. Forrester (1809), 11 East, 60; 1 Man. & G. 571, n; 103 E.R. 
926; 36 Digest (Repl.) 177, 939. 
(2) Page v. Richards and Draper (1920), cited in 149 L.T. 263, D.C.; 36 Digest 
(Repl.) 93, 502. 

Appeal from the county court of Ashford. 

On Jan. 3, 1931, at about 5.45 p-m., a Foden steam wagon owned by the defen- 
dants, and in charge of their servants, was approaching the town of New Romney, 
Kent, when the driver and his mate found that their rear light was giving trouble. 
It was raining, blowing hard, and very dark. On reaching New “Romney they 
discovered that the rear lamp gave no light. They drew ae the wagon in the 
High Street, New Romney, between two lighted shops, but at a place which was 
described by all the witnesses as very dark. The roadway was 14 ft. and the 
wagon 7 ft. wide. The near wheels of the wagon were about 9 in. from the kerb 
so that the off-wheels just crossed the middle line of the roadway. 

The driver then went to a shop to purchase cigarettes whilst the driver’s mate 
went to the back of the wagon to attend to the lamp. Whilst there he saw the 
Sealamg Mr. Frank Robert Tart, riding a motor bicycle, approaching the back of 
the wagon. When the motor bieyele was about 3 yards away nee him the 
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driver's mate jumped for the kerb and reached it in safety. The plaintiff crashed 
into the wagon and was injured. 

In an action brought by the plaintiff in the county court to recover damages for 
personal injuries alleged to have been caused by the negligence of the defendants, 
their servants or agents, the plaintiff was unable to give any evidence about the 
accident or the events immediately preceding it: he was unconscious for three 
weeks after the accident. He stated that the lamp on his motor bicycle would cast 
a beam for 15 yards, and that within that distance he could easily pull up his 
motor bicycle. On proof of the above-mentioned facts, which were not substan- 
tially in dispute, the county court judge found that the defendants’ servants were 
guilty of negligence in leaving the wagon on the highway with no rear light and 
unilluminated by either the street lamps or the lighted shop windows, and he also 
found that the plaintiff had not been guilty of negligence and he gave judgment for 
him for £400 damages. 

The defendants appealed. 

B. O'Malley for the defendants. 

H. 8S. Comyns Carr, K.C., and R. Eagle for the plaintiff. 


SWIFT, J.—This is an appeal from the judgment given by His Honour JupcGeE 
CLEeMENTs in the county court of Ashford, Kent. The appeal arises out of an action 
which was brought by Mr. Frank Robert Tart against the defendants, G. W. Chitty 
& Co., Ltd., in which he claimed damages for personal injuries sustained through 
the negligence of the defendants’ servants. The defendants alleged that he had 
himself brought about his injuries by his own negligence, which was either solely 
the cause of the accident or contributed to the accident. 

At the trial of the action facts emerged which were really not in dispute. The 
plaintiff knew nothing about the accident because he was very severely injured and 
for three weeks after the accident he was unconscious. Naturally enough, when 
he recovered consciousness, he knew nothing whatever about the accident or the 
events immediately preceding it. The facts not in dispute, which were proved 
before the learned county court judge, were these: On Jan. 3, 1931, at about 
5.45 p.m., a Foden steam lorry, owned by the defendants and in charge of their 
servants, was travelling through a portion of the county of Kent and came into the 
town of New Romney. It was a wild night; it was raining hard, and it was blowing 
a gale. Before the lorry got to New Romney those in charge of it had had trouble 
with their tail light, and when they got into New Romney it was discovered that 
it had gone out. Thereupon the driver of the lorry drew it up in the High Street 
in New Romney at a place which was between two lighted shops, but at a place 
which was described by all witnesses as very dark, the darkest place he could find. 
Having stopped there with his near wheels about 9 in. from the kerb, and his off 
wheels slightly crossing the imaginary line of the crown of the road, the lorry 
occupied a little more than half the road of the High Street. The lorry having 
stopped, Huntley, the driver’s mate, went to the rear of the lorry and endeavoured 
to re-light the lamp whilst the driver of the lorry went into a neighbouring shop to 
purchase cigarettes. 

It has been suggested that the driver of the lorry, in leaving his lorry there and 
going into the shop to buy cigarettes, did something which was negligent. I do not 
think the learned county court judge found that, but the learned county court judge 
has found in terms that those in charge of the lorry were negligent in leaving it in 
the place they did under the conditions that they did. From that finding there has 
been no appeal and about that finding there is before us no complaint. 

Whilst Huntley, the driver’s mate, was at the back of the lorry endeavouring to 
re-light his lamp, a motor bicycle driven by the plaintiff, Mr. Frank Robert Tart, 
came along the High Street at New Romney. He had a lamp on his bicycle which, 
according to his evidence, would cast a beam for 15 yards, and, according to 
his evidence, in 15 yards he could easily pull up his motor bicycle. He came 
along the High Street; he did not apparently—we do not know, for he cannot tell 
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e motor lorry or the man who was standing at the back of it 
endeavouring to light the lamp. When he was, it is said by Huntley, pik Fe yards 
away from him, Huntley realised that the motor bicycle was coming on him, and 
he jumped to the kerb and avoided it. The plaintiff cyclist struck the motor lorry 
at the rear on the off-side, was hurled across the road on to the kerb on his right- 
hand side, and there he sustained severe injuries for which the county court judge, 
in the circumstances which I shall narrate in a few minutes, awarded him the sum 


of £400. Those are the facts. 


in evidence which is material. . 
On those facts the county court judge found that the defendants’ servants were 


He then had to consider a further question. He said: 


us—observe either th 


I think I have stated every fact which was proved 


guilty of negligence. 
“IT have to weigh the matter in the balance and see whether there is any 
evidence of negligence on the part of the defendants, and was there any con- 
tributory negligence on the part of the plaintiff; could he have avoided the 
consequences of the negligence if there had been any?” 

That is, in my view, a perfectly clear, a perfectly proper direction to himself or 


statement of the law relating to this matter. Having found that those in charge 
of the lorry were guilty of negligence he had then to ask himself whether the 


plaintiff could by the exercise of ordinary reasonable care, which is demanded of 


a motor cyclist travelling along such a road under such conditions as were existent 
that night, have avoided the result of the defendants’ negligence. The learned 
county court judge, having put that question to himself, came to the conclusion 
that in truth the plaintiff had not been guilty of negligence. He said that in the 
circumstances of this case he was not satisfied that the plaintiff could by the 
exercise of ordinary reasonable care have avoided the result of this accident, and 
he therefore gave judgment for the plaintiff for the sum of £400. From that judg- 
ment the defendants appeal. 

It has not been disputed before us that initially in this matter the defendants’ 
servants were guilty of negligence. They put upon the highway an obstruction 
which was improperly lighted in that it had no lights of its own at the back and 
in that none of the surrounding lights of the town, the lights of the shop windows 
or the street lamps, illuminated it at all. The learned county court judge said 
they were negligent in stopping in that position. Then what happened? The 
plaintiff ran into it, and it must be he ran into it for one of two reasons: either 
he was not keeping a proper look-out, such a look-out as a reasonable man riding 
a motor cycle along that street would have kept on such a night, or, if he were 
keeping a proper look-out, he was travelling at such a speed that he was unable to 
stop his motor cycle or to swerve from the course he was pursuing in such a way 
as to avoid colliding with the obstruction which had been put in front of him. 
One of those two events must have happened, and if that be so, then he must, in 
fact and in law, have been guilty of negligence. The learned county court judge 
has said that he was not. This court is not sitting here to review his decision, in 
the sense of coming to any conclusion of our own upon the facts if there was 
material upon which he could come to his conclusions, but is sitting here merely 
to see whether he has properly applied the law in this case. The question accord- 
ingly is whether or no we can interfere with what he has done. 

In my view the question whether there was or was not evidence on which a 
judgment might be founded is always a question of law. If there is evidence, then 
oe art ee by this court, however profoundly this court may 
8 ; ere 1s no evidence, then, as a matter of law, the judgment 
can and ought to be reversed. ‘Was there any evidence here on which the learned 
ti sir pearing me pea had not been guilty of negligence? 
obstructive steam lorry That Ree pres ae per pares: _— 
way, and that fact points to on : ] i gett : There sens oridanes = vere 
BE cicave hz NR Ro 2 e conclusion only, either he was not looking out, in 
, er of law, guilty of negligence, or, if he was looking 
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out, he was going too quickly or for some other reason had not his bicycle under 
such proper control that he was able to avoid this collision. I think there was no 
evidence on which the county court judge could come to his conclusion that the 
plaintiff was not guilty of contributory negligence. It is said, and said perfectly 
rightly, that the onus was on the defendants to show that the plaintiff was guilty 
of contributory negligence, and it is said that they have not done so because the 
learned county court judge said, in spite of all the evidence, ‘‘I am not satisfied 
that the defendants have made this out.’’ As a matter of law, the evidence being 
all one way, he ought to have been satisfied, and if, the evidence being all one way 
and proving conclusively that there was negligence on the part of the plaintiff, he 
still said, as he did, “‘I am not satisfied that the defendants have shown that there 
was contributory negligence on the part of the plaintiff,’’ he erred in a matter 
of law. 

I am fortified in the view which I take of this case even if I am not bound, 
although I am inclined to think that I am bound, by the judgments of Row art, J., 
and of McCarpir, J., in Page v. Richards and Draper (2). I take the facts of that 
case from the judgment. Rowutarr, J., said: 


“The plaintiff, who was walking along the road, knew nothing material to the 
case except that he was struck in the back by a motor car, and the driver of 
the motor car never saw the plaintiff until he struck him. That is all. On 
those facts the learned county court judge has found that there was no negli- 
gence on the part of the driver, but I do not think he can possibly have found 
that—of course, we are not reviewing him—that means, we are not re-trying 
the case—without making a mistake in point of law, or misdirecting himself, 
as it is sometimes called—misunderstanding the law and misapplying its prin- 
ciples. It seems to me that when a man drives a motor car along the road, he 
is bound to anticipate that there may be things and people or animals in the 
way at any moment, and he is bound to go not faster than will permit of his 
stopping, or deflecting his course, at any time to avoid anything he sees, after 
he has seen it. If there is any difficulty in the way of his seeing, like a fog 
for instance, he must go slower in consequence. In a case like this, where a 
man is struck without the driver seeing him, the driver, the defendant, is in 
this dilemma: either he was not keeping a sufficient look-out, or, if he was 
keeping the best look-out possible, then he was going too fast for the look-out 
that could be kept. I really do not see how it can be said that there was no 
negligence in running into the back of a man. If he had had better lights or 
had kept a better look-out, the probability is that the accident would never 
have happened.” 


McCarpiz, J., said: 


“About ten o’clock on a night in July of last year the plaintiff was walking 
home with one or two friends, and while he was so walking along, a car, driven 
by the defendant, Draper, came up behind. The lights of that car would show 
at least 30 yards ahead, yet, in spite of that fact, the car drove into the 
plaintiff, Page, and caused him serious hurt. Under those circumstances I 
cannot see how the defendant Draper can avoid the dilemma in which he is 
put by law. Either he did not keep a good look-out, in which case he was 
negligent, or if he did keep a good look-out, then he failed to have the car ab 
such a speed, or under such control, as to enable him to avoid the plaintiff 8 
body. There is no escape from the dilemma. I cannot see upon this evidence 
__which counsel, with their high sense of honour, have agreed upon between 
themselves—how the learned judge can fail to find negligence against Draper. 


The case was then sent back to the learned county court judge in order that he 
might go into the whole matter, with the direction that as a matter of law the 
defendant was in the unfortunate dilemma that either he did not keep a proper 
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look-out or he was going too fast to avoid that which his look-out et a 
As my brother Cuartes has said in the course of the argument, in laying down t e 
law in that way in that case Rowzarv, J., and McCarpie, J -» Were not saying 
anything which was new. They were repeating again, as it has ee Pans: 
again and again since it was decided in the year 1809, the principle laid down in 


Butterfield v. Forrester (1): 


‘One who is injured by an obstruction in a highway against which he fell 
cannot maintain an action if it appears that he was riding with great violence 
and want of ordinary care, without which he might have seen and avoided 


the obstruction.”’ 
In that case Baytey, J., said (11 East at para. 61): 


‘The plaintiff was proved to be riding as fast as his horse could go, and this 
was through the streets of Derby. If he had used ordinary care he must have 
seen the obstruction; so that the accident appeared to happen entirely from 


his own fault.”’ 
Lorp Ex.enporovaH, C.J., said (11 East at para. 61): 


“A party is not to cast himself upon an obstruction which has been made by 
the fault of another and avail himself of it if he do not himself use common 
and ordinary caution to be in the right. In cases of persons riding upon what 
is considered to be the wrong side of the road that would not authorise another 
purposely to ride up against them. One person being in fault will not dispense 
with another's using ordinary care for himself. Two things must concur to 
support this action, an obstruction in the road by the fault of the defendant, 
and no want of ordinary care to avoid it on the part of the plaintiff.”’ 


Here, to my mind, it is perfectly clear, however wrong and improperly the 
defendants acted in putting their steam lorry in the place where it was, the plaintiff 
might by the exercise of ordinary care have avoided the collision, and he must, 
therefore, have failed to exercise ordinary care, and, as a matter of law was guilty 
of negligence, and such negligence should have been found as a matter of law, on 
those facts, by the learned county court judge. It is said, and I agree it is rightly 
said, that the learned county court judge expressed the proposition of law perfectly 
accurately. He did. My trouble about it is that expressing the law perfectly 
accurately he obviously has not applied it. He knew what it was, but he has not 
applied it to those facts, and the evidence permitted him to find nothing else on 
these facts but that the plaintiff was guilty of contributory negligence. For these 
reasons I think this appeal should be allowed. 


CHARLES, J.—I agree. I do not want to re-state the facts that my brother 
Swirt has already stated, but, shortly, the position presented to the learned county 
court judge was as follows: In a 14 ft. roadway there was a Foden wagon unlighted 
standing 9 in. from its kerb, and that Foden wagon was 7 ft. wide. It was a dark, 
wet night, and there was a good deal of wind blowing. The plaintiff, on his motor 
cycle, came along towards that unlighted lorry. He had his lamp, and his lamp 
was lighted, and his lamp would throw a beam 15 yards ahead according to his own 
testimony. For some reason he failed to see this very large object—the Foden 
steam wagon—and ran into it. In running into it he sustained grievous hurt. It 
is said by counsel that in those circumstances this court has no jurisdiction to 
interfere with a finding that the plaintiff was not guilty of contributory negligence, 
and that he was therefore entitled to recover damages in this action. ee 

The true position is that the evidence that was given is consistent only with 
negligence on the part of the plaintiff. If you put that proposition the other way 
there was no evidence on which a judgment could be founded that the plaintiff was 
not guilty of contributory negligence. This is a question which we can and ought 
to consider, and is, in my opinion, within the jurisdiction of this court. The 
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learned judge enunciated the principles of law which he had to apply correctly, but 
when he came to apply them he did not, in my opinion, apply them correctly. I 
agree that the appeal must be allowed. 


= Appeal allowed. Judgment entered for the defendants. 
Solicitors: L. Bingham & Co.; Berry Tompkins & Co. 


[Reported by C. J. Moran, Ese., Barrister-at-Law. | 


Re GROSVENOR SETTLED ESTATES. 
DUKE OF WESTMINSTER v. McKENNA 


D [CHancery Division (Maugham, J.), December 2, 3, 1931] 


[Reported [1932] 1 Ch. 232; 101 L.J.Ch. 145; 146 L.T. 402] 


Settled Land—Leasing powers of tenant for life—Power to grant new lease on 
surrender of old without underlease being got in—Landlord and Tenant 
Act, 1730 (4 Geo. 2, c. 28), s. 6—Leases and Sales of Settled Estates Act, 
1856 (19 ¢ 20 Vict., c. 120), s. 2—Settled Land Act, 1925 (15 Geo. 5, c. 18), 
s. 42 (1)—Law of Property Act, 1925 (15 Geo. 5, c. 20), s. 150. 

Section 42 (1) of the Settled Land Act, 1925, and s. 150 of the Law of 
Property Act, 1925, empower a tenant for life of settled freehold land subject 
to a lease and underlease to accept a surrender of the lease and to grant a new 
lease of the land at the best rent obtainable and with power of re-entry on 
non-payment thereof even though the underlease is not surrendered, because 
such a new lease ‘‘take[s] effect in possession’’ within the meaning of s. 42 (1). 

Re Ford's Settled Estate (1) (1869), L.R. 8 Eq. 309, followed; Ecclesiastical 
Comrs. for England v. Treemer (2), [1893] 1 Ch. 166, considered. 

Per Curram: Contemporaneous legislation, such as the 1925 property legis- 
lation, must so far as possible be construed as intended to produce a consistent 
whole. The 1925 property legislation was of a remedial character and must 
be construed in a beneficent way. 


Notes. As to the effect on underlessees of surrender of the head lease for 
renewal, see 23 Hatssury’s Laws (3rd Edn.) 689, para. 1418, text and notes (1)-(q); 
and for cases on the subject, see 24 Dicesr (Repl.) 587-588, 7068-7071. As to the 
statutory requirement that leases by a tenant for life shall take effect in possession, 
see 29 Hauspury’s Laws (2nd Edn.) 721, para. 1002, text and note (s); and for 
cases on the subject, see 40 Dicesr (Repl.) 832, 3080-3083. Tor the Settled Land 
Act, 1925, s. 42 (1), s. 64, see 28 Haussury’s Srarures (2nd Edn.) 110, 144; and for 
the Law of Property Act, 1925, s. 150, see ibid., vol. 20, p. 755. 


Cases referred to: 
(1) Re Ford’s Settled Estate (1869), L.R. 8 Eq. 309; 40 Digest (Repl.) 832, 3081. 
(2) Ecclesiastical Comrs. for England v. Treemer, [1893] 1 Ch. 166; 62 L.J.Ch. 
119; 68 L.T. 11; 41 W.R. 166; 9 T.L.R. 78; 37 Sol. Jo. 66; 3 R. 1386; 31 
Digest (Repl.) 585, 7053. 
(3) Goodright v. Cator (1780), 2 Doug.K.B. 477; 99 E.R. 304; 31 Digest (Repl.) 
533, 6575. 
Adjourned Summons as to whether a tenant for life had power to accept a 
surrender of a lease and grant a new lease in lieu without underleases being got in. 
Hugh Richard Arthur, Duke of Westminster, was tenant for life under a settle- 
ment of 1901 of 6, Grosvenor Gardens, London, subject to a lease to Robert John 
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Waller for ninety years from Sept. 29, 1865, which contained a proviso for re-entry 
upon the rent reserved being unpaid for twenty-one days. tf = 
In 1928 an underlease was granted for seven years from uly 1, i e 

Secretary of State of the United States, contaiming a similar proviso we te: ry. : 

The plaintiff (the Duke) in 1930 desired to accept a surrender of the lease and, 
without a surrender of the underlease, to grant a new lease for ninety years from 
March 25 of that year. The proposed rent, £400 a year, was the best rent that 
could reasonably be obtained; the proviso for re-entry upon the rent remaining 
unpaid for twenty-one days was proposed to be inserted therein. 

Powers of leasing were contained in the settlement which were not material. 
This summons asked (i) whether the plaintiff had power under the settlement 
and/or the Settled Land Act, 1925, to grant a valid and effective new lease of the 
premises in the form of the draft before the court, on having a surrender of the 
lease, and without having a surrender of the underlease, in reliance on s. 150 of 
the Law of Property Act, 1925, and (ii) if not, that under s. 64 of the Settled Land 
Act, 1925, an order might be made authorising such grant. 

Law of Property Act, 1925, s. 150: 


‘*(1) A lease may be surrendered with a view to the acceptance of a new 
lease in place thereof, without a surrender of any underlease derived thereout. 
(2) A new lease may be granted and accepted, in place of any lease so surren- 
dered, without any such surrender of an underlease as aforesaid, and the new 
lease operates as if all underleases derived out of the surrendered lease had been 
surrendered before the surrender of that lease was effected. (3) The lessee 
under the new lease and any person deriving title under him is entitled to the 
same rights and remedies in respect of the rent reserved by and the covenants, 
agreements and conditions contained in any underlease as if the original lease 
had not been surrendered but was or remained vested in him. (4) Each 
underlessee and any person deriving title under him is entitled to hold and 
enjoy the land comprised in his underlease (subject to the payment of any 
rent reserved by and to the observance of the covenants agreements and con- 
ditions contained in the underlease) as if the lease out of which the underlease 
was derived had not been surrendered. (5) The lessor granting the new lease 
and any person deriving title under him is entitled to the same remedies, by 
distress or entry in and upon the land comprised in any such underlease for 
rent reserved by or for breach of any covenant, agreement or condition con- 
tained in the new lease (so far only as the rents reserved by or the covenants, 
agreements or conditions contained in the new lease do not exceed or impose 
greater burdens than those reserved by or contained in the original lease out 
of which the underlease is derived) as he would have had—(a) If the original 
lease had remained on foot; or (b) If a new underlease derived out of the new 
lease had been granted to the underlessee or a person deriving title under him; 
as the case may require.’’ 


Settled Land Act, 1925, s. 64: 


(1) Any transaction affecting or concerning the settled land, or any part 
thereof, or any other land (not being a transaction otherwise authorised by 
this Act, or by the settlement) which in the opinion of the court would be for 
the benefit of the settled land, or any part thereof, or the persons interested 
under the settlement, may, under an order of the court, be effected by a tenant 
for life, if it is one which could’ have been validly effected by an absolute 
owner. (2) In this section ‘transaction’ includes any sale, extinguishment of 
manorial incidents, exchange, assurance, grant, lease, surrender, reconvey- 
ance, release, reservation, or other disposition, and any purchase or other 
acquisition, and any covenant, contract, or option, and any application of 
capital money (except as hereinafter mentioned), and any compromise or other 
dealing or arrangement; but does not include an application of capital money 
in payment for any improvement not authorised by this Act, or by the settle- 
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ment; and ‘effected’ has the meaning appropriate to the particular transaction ; 
and Sls to land include references to restrictions and burdens affect- 
ing land.”’ 


Leases and Sales of Settled Estates Act, 1856, s. 2: 


“Tt shall be lawful for the Court of Chancery in England, so far as relates 
to estates in England, and for the Court of Chancery in Ireland, so far as 
relates to estates in Ireland, if it shall deem it proper and consistent with a 
due regard for the interests of all parties entitled under the settlement, and 
subject to the provisions and restrictions in this Act contained, to authorise 
leases of any settled estates, or of any rights or privileges over or affecting any 
settled estates, for any purpose whatsoever, whether involving waste or not, 
provided the following conditions be observed: First, every such lease shall be 
made to take effect in possession at or within one year next after the making 
thereof, and shall be for a term of years not exceeding for an agricultural or 
occupation lease, or a lease of water, water mills, wayleaves, waterleaves, or 
other rights or easements, forty years, and for a building lease ninety-nine 
years, or where the court shall be satisfied that it is the usual custom of the 
district and beneficial to the inheritance, to grant building leases for longer 
terms, then for such term as the court shall direct. . . . Fifthly, every such 
lease shall be by deed, and the lessee shall execute a counterpart thereof: and 
every such lease shall contain a condition for re-entry on non-payment of the 
rent for a period of not less than twenty-eight days after it becomes due.”’ 


Settled Land Act, 1925, s. 42: 


‘*(1) Save as hereinafter provided, every lease—(i) shall be by deed, and be 
made to take effect in possession not later than twelve months after its date, 
or in reversion after an existing lease having not more than seven years to run 
at the date of the new lease;, (ii) shall reserve the best rent that can reasonably 
be obtained . . .; (iii) shall contain a covenant by the lessee for payment of the 
rent, and a condition of re-entry on the rent not being paid within a time 
therein specified not exceeding thirty days.” 

Gavin Simonds, K.C., and F. Baden Fuller for the plaintiff, the tenant for life. 
[Besides the cases referred to in the judgment, they cited Goodright v. Cator (3).] 

Grant, K.C., and W. G. Hart for the first tenant in tail in remainder. 

Cleveland-Stevens, K.C., and M. G. Hewins for the first tenant for life in 


remainder. 
Sir Herbert Cunliffe, K.C., and C. J. Radcliffe for the trustees of the settlement. 


MAUGHAM, J. [after stating the facts, continued :] The question here arises 
on the true construction of s. 42 of the Settled Land Act, 1925, taken in conjunction 
with s. 150 of the Law of Property Act, 1925. 

According to the common law of England, it was impossible to effect the sur- 
render of a lease to a landlord unless existing underleases, if any, were at the same 
time got in or in some way terminated. That state of things was exceedingly 
inconvenient where some underlessee, perhaps of a small portion of the property 
demiscd, refused—except, it might be, on the payment of a large compensation— 
to facilitate the transaction by surrendering his underlease to his immediate land- 
lord, even though he was offered a new underlease on exactly similar terms. I 
may, for example, instance the case of an underlessee of a cottage on a large farm 
refusing to allow a very beneficial contract to be carried out: and the illustration 
under modern circumstances which occurs to me is that of a lease of a block of 
flats where there is perhaps one sub-tenant who is refusing to facilitate a surrender 
which would in no way prejudice him. The attention of the legislature was called 
to this difficulty as long ago as 1730, in which year was passed the Landlord and 
Tenant Act, 1730—I use the modern short title. I was referred to that Act in the 
statutes at large, where, in the recital with which s. 6 of the Act begins, i. find 
carefully set out the reasons for avoiding the great inconvenience which, according 
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to the recital, frequently came to lessors and lessees by reason of some under- 
tenants being in a position to prevent or delay the renewing of the principal lease 
by refusing to surrender their underleases. Accordingly, s. 6 of the Act made 
provision whereby chief leases, as they were then called, could, in the future, be 
renewed without the surrender of existing underleases, if any. Shortly stated, the 
effect of the Landlord and Tenant Act, 1730, undoubtedly was to leave untouched 
the rights and duties of the underlessee, and to place the persons to whom the new 
leases were granted in the position of assignees of the reversion to the underlease. 
The result was necessarily to some extent anomalous, and led to a rather curious 
position with regard to the chief landlord's rights of re-entry and possession. 

The Landlord and Tenant Act, 1730, had long been in force when the Leases and 
Sales Estates Act, 1856, was passed. That Act gave to the Court of Chancery 
power to authorise leases of settled estates subject to certain conditions. One of 
those conditions was that every such lease should be made to take effect in 
possession at or within one year next after the making thereof. Another was that 
every such lease should contain a condition of re-entry on the non-payment of the 
rent for a period of not less than twenty-eight days after it became due: and there 
were other conditions to which I need not at the moment refer. 

The question arose whether the court had power under that Act to authorise a 
lease upon the surrender of an existing lease, although an underlease granted by 
the surrendering lessee was unexpired; or, in other words, whether the court had 
power, under the Leases and Sales of Settled Estates Act, 1856—relying on the 
provisions of the Landlord and Tenant Act, 1730—to authorise the granting of a 
lease leaving an existing underlease unaffected and unsurrendered. The question 
came before Matis, V.-C., in Re Ford’s Settled Estate (1). There, as in the 
present case, the application was unopposed. I note that Mr. Renshaw appeared 
for the petition and Mr. Woodroffe for the trustees. The case is reported exceed- 
ingly shortly, and the learned Vice-Chancellor, according to the report, merely 
decided that the proposed new lease would take effect in possession and made the 
order. The case has been looked up, and a slightly more elaborate statement of 
the order has been found in the records of the court. The underlease in question, 
it appears, was an underlease of the ground floor of the premises. The lessee, wish- 
ing to pull down and re-build, offered to surrender his lease, to accept a long lease 
at a larger rent, and to spend some money on re-building. The court ordered that 
the conditional agreement into which the parties had entered should be carried into 
effect, and gave power to grant a lease for the term of eighty-four years, terminable 
at the option of the lessee as therein mentioned, in conformity with the Landlord 
and Tenant Act, 1730, and the Leases and Sales of Settled Estates Act, 1856, and 
subject to the provisions and restrictions therein contained. 

That decision, which was of a somewhat advantageous character for the tenants 
for life of settled estates, appears, so far as I have been able to ascertain, in all the 
textbooks. I think it has never been questioned or doubted, and it seems probable 
that a number of leases were granted pursuant to that decision before the Settled 
Land Act, 1882, came into force. Since that Act came into force doubts have been 
entertained whether a tenant for life having the power to grant leases subject to 
the provisions of the Settled Land Act, 1882, was empowered to grant a lease on the 
surrender of an existing lease without getting in an underlease, in reliance on 
the provisions of the Landlord and Tenant Act, 1730. Those doubts were expressed 
in a note in four editions of WonstenHotmn’s CONVEYANCING AND SETTLED LAND 
Acrs*, and I observe that they have been repeated in a note to s. 42 (1) of the 
Settled Land Act, 1925, in WoLsTENHOLME AND Cuerry’s ConvEYANCING SraTuTES 
tidy is paces edition of WoLSTENHOLME’s CONVEYANCING AND SETTLED 

Acts—vol. 2, p. 140. Section 42 (1) provides that a lease by a tenant for 








* See the note to sect. 7, sub-sect (1), of the Settled La 
es a(L)e 4and Act 1882 (now replaced b t. 
42, sub-sect. (1), of the Settled Land Act 1925) in Wolstenholme’s Cuan ie Rttled 
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life must be made to take effect in possession not later than twelve months after 
its date, must reserve the best rent that can reasonably be obtained, and must’ 
contain a condition of re-entry on the rent not being paid within the time therein 
specified, not exceeding thirty days. Having regard to those provisions, the main 
doubt must necessarily be whether it ought to be held, on the true construction of 
that section, that such a lease can be granted without the surrender of any existing 
underlease. In that connection it must be borne in mind that the provisions of 
the Landlord and Tenant Act, 1730, have been in effect reproduced, without 


variation, in s. 150 of the Law of Property Act, 1925, which begins with the state- 
ment that 


‘‘a lease may be surrendered with a view to the acceptance of a new lease in 
place thereof, without a surrender of any underlease derived thereout.”’ 


It is necessary to consider s. 150 of the Law of Property Act, 1925, carefully in 
order to discover the result of the transaction, the problem being, of course, the 
same in that respect now as it was when the Landlord and Tenant Act, 1730, was 
passed. It is particularly to be noted that each underlessee 


‘‘ig entitled to hold and enjoy the land comprised in his underlease (subject to 
the payment of any rent reserved by and to the observance of the covenants 
agreements and conditions contained in the underlease) as if the lease out of 
which the underlease was derived had not been surrendered.” 


That provision plainly maintains the rights of the underlessees, provided that they 
comply with the obligations imposed by the underleases under which they hold; 
and sub-s. (5) provides: [After reading the subsection [which is printed ante] his 
Lordship continued :] In the present case, as in Re Ford’s Settled Estate (1), there 
is no active opposition to the argument put forward on behalf of the tenant for 
life, but I think that I have derived from counsel appearing for the other parties 
to the summons all the assistance which I could have obtained had there been an 
active opponent to the application. 

It is only candid to say that real doubts arise by reason of the language used in 
s. 42 (1) of the Settled Land Act, 1925. Only in a somewhat qualified sense can 
it be said that a lease granted while an underlease is still on foot takes effect in 
possession. It can take effect in possession only sub modo, and the right of re-entry 
can be exercised only subject to the conditions and qualifications in s. 150 of the 
Law of Property Act, 1925. I have felt the weight of the arguments which have 
been called to my attention as being arguments which an active opponent to this 
application might have put forward. However, I think that, in the circumstances 
under consideration, both the words ‘‘to take effect in possession”’ and the reference 
to the conditions of re-entry can be explained. In such a case as the present it 
can be said, not unreasonably, that the lease is to take effect in possession, in 
regard to the immediate lessor, in contradistinction to a lease which is expressed 
to be a lease to take effect in reversion, which is the context to be found in s. 42 (1) 
of the Settled Land Act, 1925. I think, also, that in such a case the reference in 
the same subsection to the condition for re-entry can be construed as a reference 
to the right of re-entry against the immediate lessee. I would add that prima facie, 
in the case of contemporaneous legislation such as that of 1925, it is the duty of the 
court, as far as possible, to construe the legislation as intended to produce a con- 
sistent whole, and I would emphasise the fact that, in certain cases, grave injury 
might be done to a tenant for life of settled land unless in granting a lease under 
5. 42 of the Settled Land Act, 1925, he had power to rely on s. 150 of the Law of 
Property Act, 1925. But, however that may be, I think that in the present case 
the court is bound to place great reliance on such a decision as Re Ford’s Settled 
Estate (1), pronounced and reported as long ago as 1869, and not, so far as I 
know, criticised in any reported case; indeed, I think that it derives some support 
from Ecclesiastical Comrs. for England v. Treemer (2). In Re Ford’s Settled 
Estate (1) the learned Vice-Chancellor must, in my opinion, be taken as having 
decided—although the report, which is very meagre, does not in fact so state—that 
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a new lease granted under the Leases and Sales of Settled Estates Act, 1856, while A 
- an underlease was still outstanding, was yet a lease taking effect in possession. 
That case must be taken to have been well known at the time of the passing both 
of the Settled Land Act, 1882, and of the legislation of 1925. Also it is well 
settled, and it is to be assumed, that Parliament not only knows the statute law, 
which is obvious, but must also be taken to be aware of any judicial interpretation 
of words which have received judicial interpretation if the same or substantially B 
the same words are contained in later enactments in regard to the same subject- 
matter. I think that I am justified in taking the view that the legislature, in 
passing the legislation of 1925, was not disregarding the ancient decision in Re 
Ford's Settled Estate (1), and that, accordingly, in employing the language in 
s. 42 of the Settled Land Act, 1925, referring to leases taking effect in possession 
and to the necessity for a condition of re-entry, was not using those words in a C 
sense narrower than that which had been put upon them in 1869. It is to be added 
that the legislation of 1925 was of a remedial character and must be construed in 
a beneficent way. I cannot decline to accede to the argument which has been put 
before me unless I can hold that the judgment in Re Ford's Settled Estate (1) was 
wrong, which I should be very loath to do in a case relating to real property in 
reliance on which titles have been obtained, or unless I can distinguish in some D 
way the language used in the Law of Property Act, 1925, and the Settled Land 
Act, 1925, from that used in the Landlord and Tenant Act, 1730, the Leases and 
Sales of Settled Estates Act, 1856, and the Settled Land Act, 1882. I think that 
I should be wrong in taking either of those courses, and I therefore hold that the 
plaintiff has power, under the Settled Land Act, 1925, to grant the lease in the 
form proposed, although the underlease has not been surrendered. E 
Declaration accordingly. 
Solicitors : Boodle, Hatfield ¢ Co. 
[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 
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Re SUNNYFIELD 
[Cuancery Division (Maugham, J.), October 14, 1931] 
[Reported [1932] 1 Ch. 79; 101 L.J.Ch. 55; 146 L.T. 206] 


Sale of Land—Restrictive covenant—Discharge—Duty of court to see all persons 
affected have opportunity to be heard—Covenant by purchaser expressed to 
be for the benefit of adjacent land—No such land any longer retained by 
vendor—No express assignment of benefit of covenant—No building scheme 
—No definition in deed containing covenant of property for benefit of which 
covenant entered into—Law of Property Act, 1925 (15 Geo. 5, c. 20), 
s. 84 (2)—Land Registration Act, 1925 (15 Geo. 5, c. 21), s. 82. 

In 1878 freehold premises, which were not affected by any building scheme, 
were conveyed to D. by the Ecclesiastical Commissioners, and D. covenanted 
with them and their successors that he, his heirs and assigns would not erect 
more than four houses thereon, which were to be used as private residences, 
or allow them to be used for a purpose which the surveyor to the com- 
missioners might deem injurious to their adjoining property. These restric- 
tions were entered on the Land Registry Charges Register in 1909. In 1931 
neither the commissioners, who no longer retained any of the adjoining 
property, nor the holders of adjacent property acquiring title under them, any 
longer claimed to enforce the covenants, the benefit of which had never been 
expressly assigned. On a summons taken out by D.’s successor in title under 
the Law of Property Act, 1925, s. 84 (2), and the Land Registration Act, 1925, 
s. 82, for a declaration that ‘‘Sunnyfield’’ was no longer subject to the 
restrictions and for cancellation of the entry on the register. 

Held: in the absence both of express assignment and of anything in the deed 
containing the covenants to define the property for the benefit of which they 
were entered into, the benefit of the covenants had not passed with the adjoin- 
ing land, and, therefore, the premises conveyed to D. were no longer bound by 
the covenants. 

Renals v. Cowlishaw (2) (1879), 11 Ch.D. 866, and Rogers v. Hosegood (3), 
[1900] 2 Ch. 388, applied. 

Per Curtam: The court ought to make every effort to see that all persons who 
may wish to oppose the making of the order have the opportunity of being 
heard. 

Notes. Referred to: Re Ecclesiastical Comrs. for England's Conveyance, Re 

Law of Property Act, 1925, [1936] Ch. 430. A, 

As to the statutory jurisdiction of the court to make declarations as to restrictive 

covenants affecting land, see 14 Hatssury’s Laws (3rd Edn.) 571, para. 1062, 

text and notes (a)-(c), and 29 ibid. (2nd Edn.) 452-453, para. 660, text and note 5 

and as to retention of land capable of being benefited by such a covenant, see 

14 ibid. 563, para. 1050. For the Law of Property Act, 1925, s. 84 (2), and the 

Land Registration Act, 1925, s. 82, see 20 Hauspury’s Statutes 607 and 1013 


respectively. 


Cases referred to: 
(1) Reid v. Bickerstaff, [1909] 2 Ch. 305; 78 L.J.Ch. 753; 100 L.T. 958, C.A.; 


40 Digest (Repl.) 341, 2770. 

(2) Renals a SLi (1879), 11 Ch.D. 866; 48 L.J.Ch. 830; 41 L.T. 116; 28 
W.R. 9, C.A.; 40 Digest (Repl.) 346, 2796. 

(3) Rogers v. Hosegood, [1900] 2 Ch. 388; 69 L.J.Ch. 652; 83 L.T. 186; 48 W.R. 
659; 16 T.L.R. 489; 44 Sol. Jo. 607, C.A.; 40 Digest (Repl.) 340, 2769. 

(4) Chambers v. Randall, [1923] 1 Ch. 149; 92 L.J.Ch. 227; 128 L.T. 507; 39 
T.L.R. 6; 67 Sol. Jo. 61; 40 Digest (Repl.) 329, 2701. 

Adjourned Summons for declarations as to restrictive covenants, and for cancel- 

lation or amendment of the Land Charges Registry entries thereof. 
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The following facts are taken from the judgment : ea 
By a conveyance dated April 3, 1873, made between the Ecclesiastical Commis- 


sioners and John Henry Dallmeyer, land, which at the date of the. present summons 
was comprised in freehold land and premises known as “Sunnyfield, West Heath 
Road, Hampstead, was conveyed to John Henry Dallmeyer in fee simple, and John 
Henry Dallmeyer entered into covenants with the vendors and their successors 
that he, his heirs or assigns would, inter alia, not erect on the land more than 
four houses, and would not use the houses or allow them to be used otherwise than 
as private residences, or use the land or allow it to be used for any purpose which, 
in the opinion of the surveyor for the time being to the vendors, might be or become 
injurious to the adjacent property of the vendors, their successors or assigns. On 
Jan. 26, 1909, the restrictions were entered in the Charges Register at the Land 
Registry; and, on Oct. 16, 1924, Alexandrina Elizabeth Henrietta Menke, the 
applicant, bought ‘‘Sunnyfield.’’ During May, 1931, the applicant tried to sell 
‘“‘Sunnyfield’’ as a private residence, but owing to its size and the cost of upkeep, 
no private purchaser was forthcoming. Two prospective purchasers, however, 
negotiated for the purchase of it in two lots, conditionally upon the footing that the 
restrictions should be proved to be no longer effective. None of the eight owners 
of adjacent property deriving title under conveyances from the Keclesiastical Com- 
missioners claimed the right to enforce the restrictions, nor was that right claimed 
by the Ecclesiastical Commissioners, who no longer had any land in the immediate 
neighbourhood of ‘‘Sunnyfield,’’ and, after extensive inquiries, no indication was 
found that ‘‘Sunnyfield’’ had ever been the subject of a building scheme. 

The applicant, by this summons, asked, by way of relief under s. 84 (2) of the 
Law of Property Act, 1925, and s. 82 of the Land Registration Act, 1925, that 
(i) it might be declared that no part of ‘‘Sunnyfield’’ was any longer affected by 
any of the restrictions; (ii) alternatively, that the nature and extent of the restric- 
tions might be declared and whether the same were at the date of this summons 
enforceable, and, if so, by whom; and (iii) that the entry of the restrictions in the 
Charges Register at the Land Registry might be cancelled or amended. 

The Law of Property Act, 1925, provides : 


“Section 84 (2). The court shall have power on the application of any 
person interested—(a) To declare whether or not in any particular case any 
freehold land is affected by a restriction imposed by any instrument; or (b) To 
declare what, upon the true construction of any instrument purporting to 
impose a restriction, is the nature and extent of the restriction thereby im- 
posed and whether the same is enforceable and if so by whom. (8) The 
Authority shall, before making any order under this section, direct such in- 
quiries, if any, to be made of any local authority, and such notices, if any, 
whether by way of advertisement or otherwise to be given to such of the 
persons who appear to be entitled to the benefit of the restriction intended to 
be discharged, modified, or dealt with as, having regard to any inquiries 
notices or other proceedings previously made, given or taken, the Authority 
may think fit. (4) The Reference Committee mentioned in this section may 
make rules in relation to any applications to be made to the Authority under 
this section, . . .”’ 

Gavin Simonds, K.C., and R. F. Roxburgh, for the applicant, the owner of the 
servient land, referred to Chambers v. Randall (4); Reid v. Bickerstaff (1); Rogers 
v. Hosegood (3); and Renals v. Cowlishaw (2). 

W. F. Waite, for the commissioners, the covenantees, disclaimed any right to 
enforce or benefit under the covenants. 


Andrewes-Uthwatt, for an adjacent owner, advanced no claim to enforce the 
covenants. 


MAUGHAM, J., stated the facts, and continued: When such an order as this 
is asked for, the court ought to make every effort to see that all persons who may 
wish to oppose the making of the order have the opportunity of being heard, stating 


A 


EK 


E 
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their objections in argument before the court, and inviting the court to refuse to 
exercise its powers. In the present case, it seems that every effort has been made 
to give notice to all persons having a probable interest in the property, and accord- 
ingly I ought not to refuse to proceed to the hearing of the matter. ' 

The questions which I have to determine are, first, whether I can come to the 
conclusion that there never was a building scheme in the technical sense, under 
which purchasers from the Ecclesiastical Commissioners came under covenant to 
conform to the restrictions for the benefit of the estate in course of development; 
and, secondly, whether, assuming that there was no building scheme, the Ecclesias- 
tical Commissioners are entitled, or any purchaser from them of land adjoining 
“Sunnyfield”’ is entitled, to enforce the restrictions. The case is one in which it 
would not have been unreasonable to require purchasers to enter into restrictive 
covenants, so as to make the same the local law of the estate; but it is also one 
in which the Ecclesiastical Commissioners may have thought that there was no 
need to lay out the property as a building estate. The plots are of various sizes, 
some of them being very considerable in extent, and the Ecclesiastical Commis- 
sioners may have desired to retain the right to alter or vary, on sales by themselves, 
the nature of the restrictions which they wished to impose. Mr. Brian Clutton, a 
member of the firm of Messrs. Clutton, surveyors to the Ecclesiastical Commis- 
sioners, says, in para. 9 of his affidavit sworn in this case: 


‘*So far as can be ascertained the said land was never offered for sale by public 
auction and never laid out as a building estate.”’ 


That is not conclusive, but it certainly tends to show that there was no building 
scheme. Further, an affidavit by the applicant’s husband, who is acting for her 
during her absence abroad, states that neither he nor his wife’s solicitors have 
been able to hear of or find any suggestion of a building scheme in the extensive 
inquiries which they have made nor in the numerous documents which they have 
examined. That also is negative evidence, but it supports the statements of Mr. 
Clutton, and shows that there is very great improbability of there ever having been 
a building scheme. I need not do more than mention the name of one of the 
many cases relating to building schemes. Reid v. Bickerstaff (1) finally lays down 
the facts necessary to be established to enable the court to come to the conclusion 
that there is a building scheme in the legal sense. 

Bearing in mind the particular facts, and the statements made by judges in that 
and in other cases, I must draw the inference that in the present case there never 
was a building scheme affecting the property of which ‘‘Sunnyfield’’ forms part. 
The Ecclesiastical Commissioners no longer retain any property contiguous to 
“‘Sunnyfield,’’ and do not themselves make any claim to enforce the restrictions. 
They take the view that there never was a building scheme. 

The second question which I have to decide involves the inquiry whether the 
benefit of the restrictions can have passed to any of the adjoining purchasers from 
the Ecclesiastical Commissioners. It is well settled that, apart altogether from 
building schemes, restrictive covenants may in certain cases be enforced by suc- 
cessors in title of the original covenantees—for example, if the benefit of the 
covenant has been expressly assigned by conveyance from the original covenantee, 
or if the covenant is expressed to be for the benefit of a parcel of neighbouring land 
purchased by a later purchaser, in which case the benefit passes even though the 
subsequent purchaser never knew of the covenant. 

In the present case the conveyances produced show clearly that there is no 
express assignment of any kind under which the restrictions can be enforced, and 
it is also clear from the conveyances that the restrictions are not expressed to be 
for the benefit of the adjacent property of the Keclesiastical Commissioners or of 
any defined area near “Sunnyfield.’’ In my opinion, it is settled law that, in the 
absence of an express assignment of a restrictive covenant such as is here in 
question, the purchaser of a piece of the adjoining land cannot claim the benefit of 
the restrictive covenant unless it appears that there 1s something in the deed con- 
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o define the property for the benefit of which it was entered 


apd irs Pee A are at the date of 


i erson entering into the covenant becomes aw 
EES gf abi who ne in future enforce the covenant. Renals . 
Cowlishaw (2), Rogers v. Hosegood (3), and Reid v. Bickerstaff (1) show that t le 
benefit of a restrictive covenant cannot pass unless it is expressly assigned or is 
so annexed to the land as to pass by mere conveyance. “ 

I therefore come to the conclusion that there is no person in a position to enforce 
the restrictions, and accordingly I have power to declare that the land in question 
is not now bound by the covenant in question. 

Declaration that the land was not bound by the covenant. 


Solicitors: Coward, Chance & Co.; Milles, Jennings White, & Foster; Bird & 
Bird. 
[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 


SHELBY v. FEDERATED EUROPEAN BANK, LTD. 


[Court or Appea (Scrutton, Greer and Slesser, L.JJ.), October 27, 1931] 
[Reported [1932] 1 K.B. 423; 101 L.J.K.B. 245; 146 L.T. 336] 


Guarantee—Conditional guarantee—Performance by creditor of work ‘‘in accord- 
ance with agreement’’—Notice by creditor of default by principal debtor. 
Pleading—Amendment—Claim—Addition of cause of action not existing at date 

of writ. 

By a contract under seal made between a building owner, a contractor, and 
one T. and the defendant bank as guarantors the contractor undertook to do 
certain work for the building owner. By cl. 2 payment was to be made in 
four equal instalments, on Oct. 22, 1930, and Jan. 15, April 15, and July 15, 
1931, ‘‘subject to the said works being duly executed in accordance with this 
agreement.’ By cl. 11: ‘In consideration of the contractor and of the bank, 
at the request of the guarantor [T.], severally entering into this agreement, 
the guarantor hereby agrees with the contractor, and by way of separate agree- 
ment hereby agrees with the bank and undertakes as follows, that is to say: 
(a) That the company shall, subject to the said works being duly executed in 
accordance with this agreement, duly and punctually make to the contractor 
the payments prescribed by cl. 2 hereof, and that upon any default for three 
days or more on the part of the company (written notice of which shall be 
given by the contractor to the guarantor within six days of such default) in 
making any payment on the prescribed date, he, the guarantor, will himself 
immediately make the payment so in default to the contractor; (b) the obliga- 
tion of the guarantor under the clause is to be a continuing obligation.’’ By 
el. 12: “In consideration of the premises the bank hereby agrees and under- 
takes with the contractor that upon any default for three days or more (written 
notice of which shall be given to the bank by the contractor within three days 
of such default) on the part of the guarantor in making 
para. (a) of cl. 11 hereof the bank itself will immediately make the payment so 
in default to the contractor provided this contract has not been determined by 
the company.’’ The company did not pay the first instalment, but no notice 
of default was given under cl. 11 to T. nor under cl. 12 to the bank. T. re- 
fused to pay under his guarantee and on Nov. 27, 1930, the contractor issued 
a specially endorsed writ claiming the first instalment against the bank. The 


any payment under 
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A action was heard on March 16, 1931, by an official referee who gave leave to 
the contractor to amend the claim by adding the amount of the second instal- 
ment due on Jan. 15, 1931, which by that time had become due. The referee 
found that at the date of the issue of writ the contractor had not completed 
the work in accordance with the contract. He gave judgment for the con- 
tractor for the two instalments less £80. 

B Held by the Divisional Court: as the claim for the second instalment was a 
new cause of action commencing after the issue of writ, the official referee 
had no power to amend the endorsement to the writ as he had. 

Held by the Court of Appeal (Scrurron and Sesser, L.JJ.): the liability 
of T. under his guarantee could not arise unless and until the work had been 
done in accordance with the contract, the work had not been so executed, and, 

C accordingly, there had been no default by T. with regard to his undertaking 
under cl. 11 and no consequent liability by the defendant bank under cl. 12; 
further (by Greer and Stesser, L.JJ.), the notices of default provided for in 
cell. 11 and 12 were conditions precedent to the liability of T. and the bank, 
and those notices had not been given; and, therefore, the contractor’s claim 
must fail. 


D Notes. Referred to: Wilson v. Mitchell, [1939] 2 All E.R. 869. 
As to the extent of a guarantor’s liability, see 18 Hatssury’s Laws (8rd Edn.) 
444 et seq; and for cases see 26 Dicest 79 et seq. As to the amendment of 
pleadings, see 25 Hatspury’s Laws (2nd Edn.) 256-260; and for cases see D1GEST 
(Pleading, Practice and Procedure) 92 et seq. 


E Cases referred to: 
(1) Tottenham Local Board of Health v. Lea Conservancy Board (1886), 2 T.L.R. 
410; 1 Digest 20, 157. 
(2) Creed v. Creed, [1913] 11.R. 48; 23 Digest (Repl.) 61, *151. 
(3) Original Hartlepool Collieries Co. v. Gibb (1877), 5 Ch.D. 713; 46 L.J.Ch. 
311; 36 L.T. 483; 8 Asp.M.L.C. 411; 1 Digest 22, 179. 
F (4) H. Dakin & Co., Ltd. v. Lee, [1916] 1 K.B. 566; 84 G.0.K.B: 208111617. 
903; 59 Sol. Jo. 650, C.A.; 7 Digest 366, 135. 
(5) Cutter v. Powell (1795), 6 Term Rep. 320; 101 E.R. 573; 12 Digest (Repl.) 
463, 3454. 


Appeal from an order of a Divisional Court, allowing an appeal from an official 
referee. 
G A company known as Olympus, Ltd., employed the plaintiff to carry out repairs 

and decorations to premises at 1, Sutton Place, Soho Square, W. An agreement 
under seal was entered into, dated Aug. 28, 1930, between the plaintiff and Olym- 
pus, Ltd., the defendants and one Taglioni being also parties to the agreement as 
guarantors. The plaintiff agreed to do the work according to the specifications 
attached to the agreement for £1,500, which was to be paid in four quarterly 
H instalments each of £375 on Oct. 22, 1930, and Jan. 15, April, 15, and July 15, 
1931. These payments were ‘‘subject to the said works being duly executed in 
accordance with the agreement.”’ By cel. 11 of the agreement Taglioni agreed to 
pay the contractor himself if default were made by the company, and notice of such 
default were given to him. By cl. 12 the bank agreed that upon any default for 
three days or more, and of which notice was to be given within three days, on the 
I part of Taglioni under cl. 11, they would pay the amount so In default. The same 
parties entered into an agreement under seal dated Sept. 8, 1930, which was 
in similar terms and provided for the payment to the contractors of £385 4s. by 
four instalments of £96 6s. payable on the same dates. Olympus, Ltd., were 
unable to pay the first instalment on Oct. 22, 1930. Taglioni refused to payy and 
the plaintiff called upon the defendants to pay. They refused, and the plaintiff 
issued the writ in this action on Nov. 27, 1930, claiming £471 6s. The matter 
came before the official referee on March 16, 1931, and he, on his own initiative, 
allowed the plaintiff to amend his claim so as to include the instalment which fell 
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due on Jan. 15, 1931. After taking evidence and getting an expert to spe “a 
work, the official referee found that at the date of the issue of the writ £ = 

have to be spent in order to complete the work according to the contract, an be 
March 26, 1931, he gave judgment for the plaintiff for the amount of the two ins a 
ments less the above £80. The defendants appealed on the grounds (i) that the 
official referee had no jurisdiction to allow the amendment, as the second instalment 
did not fall due till after the issue of the writ; and (ii) that they were not liable 
at all under the guarantee, the work not having been duly executed under the 


contract. 
du Pareq, K.C., and Joseph Baker for the defendants. 
Lord Erleigh, K.C., and Alan Bell for the plaintiff. 


SWIFT, J. [after stating the facts continued :] There is a very great deal to be 
said for the view taken by the official referee, but, in my opinion, he had no power 
to make the amendment to the writ which he did. When an action has been started 
the court has, at all its stages until it is finally determined, most ample powers of 
amendment, and it is the duty of the court to exercise those powers. The rules of 
the Supreme Court provide, in Ord. 28, r. 1, that the court or a judge may, at any 
stage of the proceedings, allow either party to alter or amend his endorsement or 
pleadings, in such manner and on such terms as may be just, and all such amend- 
ments shall be made as may be necessary for the purpose of determining the real 
questions in controversy between the parties. By r. 12 of that order: 


“The court or a judge may at any time and on such terms as to costs or other- 
wise as the court or a judge may think just, amend any defect or error in any 
proceedings, and all necessary amendments shall be made for the purpose of 
determining the real question or issue raised by or depending on the pro- 
ceedings.”’ ; 


It sometimes happens that neither party has a very clear and definite view of their 
real position until the witnesses have been examined and cross-examined and 
documents have been criticised in open court. If the true points at issue are to 
be determined, and real justice to be done, the pleadings of neither party should 
be too rigidly adhered to and the court should make such amendments as are 
necessary for the real rights of the parties to be determined. But here the learned 
official referee seems to me to have gone much further than amending the proceed- 
ings. He has allowed the plaintiff to bring into this action an entirely fresh cause 
of action which arose after the action had been started. He has done that without 
the consent of the defendants, and I can find no authority for the making of such 
an amendment. 

In Tottenham Local Board of Health v. Lea Conservancy Board (1), an action 
brought to restrain the Lea Conservancy Board from allowing the effluent from 
the sewage works of the plaintiff board to flow into the River Lea, which they had 
given notice of their intention to do, it was sought to amend the statement of claim 
by stating facts relating to some proposed new works, and adding an alternative 
claim for an injunction to restrain the Lea Conservancy Board from interfering 
until it should be ascertained whether the proposed new works were efficient. 
Prarson, J., refused the application, and there was an appeal. Corron, L.J., 
said he would give no opinion whether the court had power to allow the proposed 
amendment. If there were power, he thought it ought not to be exercised in the 
circumstances of that case; but Bowen, L.J., said: 


“It was not necessary to decide the point, but he had a very strong opinion 
that the amendment could not be allowed inasmuch as it related to a cause of 
action which did not exist at the time when the writ was issued.”’ 
Fry, L.J., did not express any opinion upon the matter at all. 
the remarks of Bowen, L.J., in that case are the only authori 


found in this country, with the exception of an observation of § 
M.R., in ac 
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a writ can be amended so as to include a cause of action which was not in existence 
at the time when the writ was issued. I can find nothing in the rules which justify 
such an amendment. To bring in such a cause of action does not seem to me to 
be amending the proceedings at all; it is starting a new cause of action, and one 
which could not have been sued upon at the time the action was started. 

There is an Irish case of Creed v. Creed (2) which seems directly to decide that 
such a thing cannot be done. The headnote is: 


“A.B., believing that X died intestate, took out administration intestate to 
him and commenced an action as such administrator against C.D. C.D., who 
had been aware that X left a will appointing him executor, declared that fact 
for the first time in his defence, and thereupon A.B. took out administration 
with the will annexed (C.D. having renounced) and sought to amend the plead- 
ings accordingly. Hexp: that A.B.'s application must be refused, as at the 
date of the issue of the writ she had no title to sue.”’ 


BarTon, J., said: 


“TI am of opinion that this summons should be dismissed with costs as the 
plaintiff's letters of administration were void ab initio, and she had no title 
to sue when the action was brought.”’ 


In the present action there was no right on the part of the plaintiff to sue for that 
second instalment when the action was brought. I think that Creed v. Creed (2) 
is helpful guidance, and that, in the absence of any express rule on the matter in 
our own courts or in our own rules of proceedings, such a cause of action cannot 
be added to the writ here. 

The judgment of Str GrorGe JesseL, M.R., which I referred to, was given in 
Original Hartlepool Collieries Co. v. Gibb (3) (5 Ch.D. at p. 718), where he says : 


‘‘Where a plaintiff issues a writ for damages he claims damages up to the 
time of issuing his writ, and where the defendant brings a counter-claim for 
damages it is his statement of claim in the same action, and that is up to the 
issuing of the writ, and, as far as I can see, it being a cross-claim and not a 
defence to the original claim, there is no reason why, if he adopts the plain- 
tiff’s writ, he should go beyond the issuing of the writ for damages, because 
that would not be justice. If the defendant can get damages in respect of 
another matter up to the date of his counter-claim, the plaintiff ought to have 
the same right so to increase his damages, to do justice. If it is a continuous 
act, injuring the plaintiff, and the plaintiff says: ‘I am entitled to £500 
damages up to my writ and £500 more to the time of your putting in your 
counter-claim,’ and the defendant says: ‘I am entitled to £600 damages sub- 
sequently to the issuing of the writ,’ he would get a verdict for £100; although 
the plaintiff is entitled to the £500 damages he is estopped and the other is 
not. That does not seem to be consistent with justice. When I come to look 
at Ord. 20 [now Ord. 24] I find it relates to ‘Matters arising pending the 
action.’ If it was intended that the counter-claim should include matters 
arising pending the action, it would have said so; but I find it is carefully 
restricted by r. 1: 


‘Any ground of defence which has arisen after action brought, but before 
the defendant has delivered his statement of defence, and before the time 
limited for his doing so has expired, may be pleaded by the defendant in his 
statement of defence, either alone or together with other grounds of defence. 
And if, after a statement of defence has been delivered, any ground of 
defence arises to any set-off or counter-claim alleged therein by the defen- 
dant, it may be pleaded by the plaintiff in his reply, either alone or together 
with any other ground of reply.’ 


So that it is carefully restricted to defence, either to an action or to a 
counter-claim. The only way that I can see in which you could allege a 
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counter-claim for matters up to its date would be by saying that the counter- 
claim was a defence; but that is not the way it is treated throughout the rules. 
It is always treated as a cross-action, not as a defence, but a true cross-action ; 
the rule being that you must set off damages in the cross-action against the 
damages in the first action. It seems to me, therefore, that you cannot bring 
your counter-claim for damages which accrued after the writ.” 


Up to there, what the learned Master of the Rolls has said has been, if I may say 
so, entirely in accordance with what has been in my mind throughout this case, 
and what I am endeavouring to say now. He goes on and makes this observation : 


“By the leave of the court you can do anything. That is another matter, 

because the court can give leave to amend on both sides, and can easily amend 

the writ.”’ 
There I very respectfully differ. By leave of the court one cannot do anything; 
the court is limited in giving its leave to the powers which are conferred upon it 
by the rules and by the statute under which those rules are made, and I cannot 
see how without the consent of the parties—and, of course, one can do anything 
with consent—one can so amend a writ as to change completely the cause of action 
and bring in a cause of action which was non-existent at the time the writ was 
originally issued. The learned Master of the Rolls said: ‘‘The court can easily 
amend the writ.’’ If it can, the court has not done it in the present case. 

The court has amended the statement of claim, which is endorsed upon the writ, 
but it has not amended the writ itself; and, indeed, it could not have done so, 
because in order to make this action on the second instalment one which would 
come within the writ, the date of the writ would have had to be altered from 
Nov. 27, 1930, upon which it was issued and soon after which it was served, to 
some date after Jan. 15, 1931. I do not think the court could possibly alter the 
writ in that way. It could not make an amendment to say that the writ had not 
been issued until some date after Jan. 15, 1931. It seems to me, therefore, that 
this amendment ought never to have been made, and that this judgment, so far as 
it is for more than the £471 6s. which was originally claimed, is bad and must be 
set aside. 


CHARLES, J.—The first point which has been discussed arose during the 
hearing by the official referee. In spite of vigorous protests made on behalf of the 
defendants, who wanted no such amendment, he amended the claim by allowing 
the plaintiff to add a claim for the second instalment under the contract, which 
was due on Jan. 15, 1931. By March, 1931, that instalment had become due, and 
so he said: ‘‘We will try the case as though the two instalments were due at the 
date of the writ.’’ But they were not, and so what he did in fact, against the will 
of the defendants, was to make an amendment which related to a cause of action 
which did not exist at the date when the writ was issued. It has been argued that 
he had power to do this, but it is perfectly plain that in Tottenham Local Board of 
Health v. Lea Conservancy. Board (1) Bowen, L.J., said the court was very clear 
as to the impropriety of amendments of this gort being made, and he said he 


“had a very strong opinion that the amendment should not be allowed, inas- 
much as it related to a cause of action which did not exist at the time when 
the writ was issued.”’ 





There are other authorities referred to by my Lord which point in the same direc- 
tion, and, indeed, in the Rules of the Supreme Court there is nothing to warrant 
such an amendment being made. In my view, the amendment was wrongly made. 
The learned official referee had no power to make such an amendment dial and 
therefore, as to the £471 6s., which was the amount added by the oivenieaenal 
judgment should be for the defendants. 


Tne Court further held (i) that the guarantors were only bound if it were proved 
that the work had been duly executed in accordance with the contract and that 
condition had not been fulfilled, and (ii) that the receipt of a notice under el. 11 
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or cl. 12 of the contract was a condition precedent to the liability of Taglioni and 
the defendants respectively and no notice had been given. Accordingly, the appeal 
was allowed, and the plaintiff appealed to the Court of Appeal. There was no 
appeal against the decision of the Divisional Court that the second instalment under 
the contract could not be recovered, the amendment of the plaintiff's claim by the 
official referee not being justified. 

The plaintiff appealed. 


Lord Erleigh, K.C., and Alan Bell for the plaintiff. 
Turrell, for the defendants, was not called upon to argue. 


SCRUTTON, L.J.—Two points are taken here, and the more important one, 
upon which I decide this case, is based upon the guarantee of Taglioni in cl. 11 of 
the agreement. His undertaking was that Olympus, Ltd., should 


“subject to the said works being duly executed in accordance with this agree- 
ment, duly and punctually make to the contractor the payments [prescribed], 
and that upon any default for three days or more on the part of the company 

(written notice of which shall be given by the contractor to the guarantor 

within six days of such default) in making any payment on the prescribed date, 

he, the guarantor, will himself immediately make the payment so in default 
to the contractor.”’ 

But it is admitted that at the relevant date the works were not duly executed 
according to the agreement. The amount of work by which they fell short of that 
standard has been assessed at £80 by the official referee. Taglioni refused to make 
any payment under cl. 11. The Divisional Court have held that the sum of 
£471 6s. was never due to the plaintiff, by Olympus, Ltd., and that it was a con- 
dition precedent to the liability of Taglioni that this sum should be due to them. 
In Dakin & Co., Ltd. v. Lee (4), a decision of the Court of Appeal, the facts were 
somewhat similar, the parties being those to a building contract. The court con- 
sidered that in the circumstances of that case, as between the building owner and 
the builders, the work had been substantially performed and that the builders were 
entitled to the contract price, subject to a counter-claim. That decision turned 
upon the particular facts of that case. But on the facts of this case where the 
performance of a builder’s contract is in dispute between the builder and a surety 
for the building owner, and the liability undertaken by the surety is that if the 
work is done in accordance with the agreement the building owner shall pay, and 
that on the building owner’s default he will pay, the surety’s liability cannot arise 
where the work has not been done in accordance with the agreement. The sum 
payable on the day stipulated, Oct. 22, 1930, was due from Olympus, Ltd., and in 
the event of default by Taglioni, but, in the circumstances, Taglioni was not liable 
on his guarantee. I agree with the view taken by the Divisional Court on this 
point, and that is sufficient to decide this case. The appeal will be dismissed. 

A further point was taken by the defendants that, as the plaintiff had not given 
to Taglioni the notice of default under cl. 11 or to the defendants the notice of 
default under cl. 12 of the agreement, to which they were respectively entitled, 
there was no liability on Taglioni and the bank, as these notices, it was contended, 
were conditions precedent to their liability. Fortunately, it is unnecessary for me 
to decide this case upon such a point as that. 

GREER, L.J.—I agree that this appeal should be dismissed. The bank were 
only liable under this agreement in the event of an earlier liability on the part of 
Taglioni. The question arises, therefore, whether Taglioni was in default. The 
provision in cl. 11 was that 

‘‘upon any default for three days or more on the part of the company (written 

notice of which shall be given by the contractors to the guarantor within six 

days of such default) in making any payment on the prescribed date”’ 
the guarantor—Taglioni—would himself immediately make the payment so in 
default. Was the giving of written notice of default within six days of the default 
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by the contractor to Taglioni a condition precedent to Taglioni’s liability ? The 
point, though it may appear technical, is in reality one of substance, for it bears 
upon the question whether there was any liability by the defendants to pay these 
moneys. It is clear in reading cl. 11 of this agreement that the event upon which 
Taglioni agreed to make the payment was not the default by itself on the part of 
Olympus, Ltd., but upon that default, due notice of which shall have been given 
to Taglioni by the contractor. Both the default and the notice of it were con- 
ditions precedent to Taglioni’s liability, and no notice of default within the six 
days was given. Accordingly, there was no default on the part of Taglioni, and 
so there was no liability on the defendants under cl. 12 of the agreement. It is 
upon that ground that I decide this case in favour of the defendants. 

I feel some difficulty upon the other point on which Scrurron, L.J., has based 
his judgment. For, if the decision in Dakin & Co., Ltd. v. Lee (4) lays down a 
principle of law, it seems to me to be contrary to the principle laid down in a long 
series of cases, based on Cutter v. Powell (5), that where work is to be done for a 
named sum, neither that sum nor any part of it can be recovered while the work 
remains undone. I prefer, therefore, not to decide the case upon this point, for 
it would involve further consideration of whether the decision in Dakin’s Case (4) 
can be reconciled with the principle laid down in Cutter v. Powell (5). It seems 
to me to make no difference that the defendants here are guarantors, for their 
liability depends on that of Taglioni. If the contractor here had not broken his 
contract so as to make himself liable in damages, but had only through some 
trifling omission failed, as the plaintiffs in Dakin & Co., Ltd. v. Lee (4) were held 
to have failed, to recover the full contract price, then I am inclined to think that 
Taglioni, had he received the stipulated notice of default, would have been liable 
to make the agreed payment, and that, therefore, on his default, had the defendants 
received the stipulated notice of that default, they would have been liable in this 
action. But this I do not decide. I rest my judgment on the other ground—that 
the plaintiff has omitted to give the notices of default which under the agreement 
between the parties are conditions precedent to the liability of the defendants. 


SLESSER, L.J.—I agree. In my opinion, both points taken by the defendants 
are good. By cl. 11 Taglioni undertook that Olympus, Ltd., should ‘‘subject to the 
works being duly executed in accordance with this agreement . . . make to the 
contractor,’’ the plaintiff, the payments stipulated for in cl. 2, 


‘and that upon any default for three days or more on the part of the company 
(written notice of which shall be given by the contractor to the guarantor 
within six days of such default) in making any payment on the préscribed date, 
he, the guarantor, will himself immediately make the payment so in default to 
the contractor.”’ 


It has been found as a fact by the official referee that the works never were duly 
executed in accordance with the agreement. It follows that Olympus, Ltd., were 
never in default, and so Taglioni was never in default, and also there was no 
liability on the defendants under cl. 12 of the agreement. I also agree with Greer, 
L.J., that this appeal should be dismissed on the ground that, in the absence of 
the notices of default required by cll. 11 and 12 of the agreement, there was no 
liability on either Taglioni or on the bank. I can only read these clauses as pro- 
viding that the notices of default were conditions upon which these guarantees 
were to operate. 


' Appeal dismissed. 
Solicitors : Steadman, Van Praagh, & Gaylor; Arram, Fairfield & Co. 


[ Reported by R. A. Yous, Esq., and C. G. Moran, Esa., Barristers-at-Law.] 
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WINKWORTH v. RAVEN 


(Kine’s Bencu Division (Swift and Macnaghten, JJ.), January 12, 13, 23, 1931] 


[Reported [1931] 1 K.B. 652; 100 L.J.K.B. 206; 144 L.T. 594; 
47 T.L.R. 254; 75 Sol. Jo. 120] 


Inn—Damage to guest’s property—Motor car—Unheated garage—Damage to 
water-jacket of engine by frost—No negligence by innkeeper. 

Though an innkeeper may be said to be an insurer of the goods of his guest 
against loss by theft with certain exceptions, he is not an insurer of the person 
of the guest or of the guest’s goods generally. He is only responsible for 
injury to the guest or to the guest’s goods if negligence on his, the innkeeper’s, 
part is proved. 

Accordingly, where the plaintiff, a guest at an hotel of which the defendant 
was the proprietor, garaged his motor car in the unheated garage provided by 
the defendant, and, owing to frost, the water-jacket of the engine was cracked, 

Held: the defendant, as innkeeper, was only bound to supply such accom- 
modation for the plaintiff and his goods as he possessed; he undertook that 
that accommodation was reasonably fit for the purpose, but he did not warrant 
that it was the best that could be devised, nor promise that it would protect 
the guest or his goods from every form of danger; there was no proof of negli- 
gence on his part; and, therefore, the plaintiff was not entitled to recover from 
him in respect of the damage to the car. 


Notes. Applied: Williams v. Owen, [1956] 1 All E.R. 104. 
As to an innkeeper’s liability to his guest, see 21 Hanspury’s Laws 445 et seq.; 
and for cases see 29 DicEst 5 et seq. 


“ 


Cases referred to: 

(1) Maclenan v. Segar, [1917] 2 K.B. 825; 86 L.J.K.B. 1118; 117 L.T. 376; 33 
T.L.R. 351; 29 Digest 9, 120. 

(2) Dawson v. Chamney (1843), 5 Q.B. 164; 1 Dav. & Mer. 348; 13 L.J.Q.B. 33; 
7 J.P. 689; 7 Jur. 1037; 114 E.R. 1210; 29 Digest 13, 166. 

(3) Morgan v. Ravey (1861), 6 H. & N. 265; 30 L.J.Ex. 181; 3 L.T. 784; 25 
J.P. 376; 9 W.R. 376; 158 E.R. 109; 36 Digest (Repl.) 21, 85. 

(4) Hyde v. Trent and Mersey Navigation Co. (1798), 5 Term Rep. 389; 101 
E.R. 218; 8 Digest (Repl.) 19, 100. 

(5) Fell v. Knight (1841), 8 M. & W. 269; 10 L.J.Ex. 277; 5 Jur. 554; 151 E.R. 
1039; 29 Digest 6, 60. 

(6) Browne v. Brandt, [1902] 1 K.B. 696; 71 L.J.K.B. 367; 86 L.T. 625; 50 
W.R. 654; 18 T.L.R. 399; 46 Sol. Jo. 339, D.C.; 29 Digest 7, 75. 

(7) Brabant & Co. v. King, [1895] A.C. 632; 64 Lido. 0. 1613.72 Tor teases 
W.R. 157; 11 T.L.R. 488; 11 R. 517, P.C.; 3 Digest 73, 137. 


Appeal from Northampton County Court. 

The plaintiff was the owner of a Vauxhall car, and on Feb. 4, 1929, he came 
to the Grand Hotel, Northampton, of which the defendant was the proprietor. 
He garaged his car in the building attached to the hotel, and used for that purpose. 
He had previously stayed at the hotel and used the garage, which he knew was a 
three-sided roofed structure, the fourth side being open, but secured by an iron 
grill padlocked at night. He stayed at the hotel for about a fortnight. On Feb. 10 
the weather was warm with rain. On Feb. 11 it began to freeze. At about 6 p.m. 
the plaintiff drained the water from the radiator of the car and poured warm water 
through it, leaving the drain taps open. On Feb. 12 he tried to start the car, but 
failed. He then discovered that the water-jacket of the engine was cracked. In 
the present action he claimed the amount spent in repairs, which were agreed at 
£34 16s. 8d., on the ground that the defendant had been negligent in accommoda- 
tion for the car and not taking proper precautions to guard against frost. The 
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defendant denied liability, pleading that there had been no breach of duty on his 
part, and that the damage was caused by the act of God, and, in the alternative, 
that the damage was caused by the plaintiff's own negligence in not taking proper 
steps against frost. The learned county court judge held that there was no duty 
on the part of the defendant or his servant, the attendant at the garage, to run 
off the water or otherwise interfere with the cars in the garage, but he held that 
the defendant ought to have provided arrangements for heating the garage, which 
was partially open on one side, in order to avoid the effects of frost, inasmuch as 
he took cars into the garage for reward. He, therefore, gave judgment for the 
plaintiff, whom he found not negligent, and against this the defendant appealed. 


H. H. Joy, K.C., and R. C. Vaughan for the defendant. 
Lawrence Vine for the plaintiff. 
Cur. adv. vult. 


Jan. 23. The following judgments were read. 


SWIFT, J.—This is an appeal from the judgment of His Honour JupaGe 
Drucguer, delivered in the county court of Northampton, holden at Northampton 
on April 8, 1930. The case raises a question of great importance to innkeepers 
and the owners of motor cars. 

The learned judge came to the conclusion that the defendant was liable and 
gave judgment against him for £34 16s. 8d. The question of law now arises 
whether or no the defendant is liable to the plaintiff for the damage sustained by 
the latter's car. It appears to me that this question can only be determined by 
ascertaining exactly what was the relationship between the plaintiff and the defen- 
dant. The duty of the defendant to the plaintiff may be quite different according 
to the relationship between them. The defendant might have occupied the position 
of warehouseman, garage proprietor or innkeeper—and his liabilities might vary 
according to which of the positions he occupied. Here he was an innkeeper and, 
in my opinion, an innkeeper only. An innkeeper is commonly said to be an insurer 
of goods of a guest brought to the inn against loss by theft. This is, I think, sub- 
stantially accurate, because an innkeeper undertakes by the common law that the 
goods of his guest shall not be stolen by his default, and if loss of the goods occurs 
it is to be presumed that the goods have been stolen by failure of the innkeeper to 
take proper care of them unless he can show (a) that the guest retained control in 
such a way that he relieved the innkeeper from his duty to take care of them, or 
(b) that the loss occurred by the negligence of the guest, or (c) by the act of God 
or the King’s enemies. But an innkeeper is not an insurer of the person of the 
guest nor of the latter’s goods generally; he is only responsible in case of injury 
to the guest or his goods if negligence on the part of the innkeeper is proved : per 
McCarpir, J., in Maclenan v. Segar (1), [1917] 2 K.B. at p- 328. 

I can find no case in which an innkeeper has been held liable for injury to goods 
as opposed to loss of the goods unless default on the part of the innkeeper has been 
proved. If a guest’s goods are damaged while at an inn he must prove that such 
damage arose by an act or omission of the innkeeper or his servants which was 
negligent—that is, was done in breach of some duty which the innkeeper owed to 
the guest. The marginal note to Dawson v. Chamney (2) (5 Q.B. at p- 164) says: 


“When chattels have been deposited in a public inn, and there lost or injured, 
the prima facie presumption is that the loss or damage was occasioned by the 


negligence of the innkeeper or his servants. But this presumption may be 
rebutted... ."° 





In Morgan v. Ravey (3)—the goods were lost—the question whether the innkeeper 


was responsible apart from negligence did not arise. Pont C.B i 
H. & N. at p. 277): a ocK, ©.B., said (6 


“The objection was that it [the direction to the jury] assumed the defendants 
were liable if there was negligence in the plaintiff, and that therefore the 
defendants would be liable, though not only not negligent but even diligent. 
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But we think that is the law. It is true the expression in the forms in 
‘tort’ is that the loss was propter defectum of the innkeeper; but we think the 
cases show that there is a defect in the innkeeper wherever there is a loss not 
arising from the plaintiff's negligence, the act of God, or the Queen’s enemies.”’ 


I cannot regard that case as any authority for saying that an innkeeper is respon- 
sible for ‘damage to’’ as distinguished from ‘‘loss of’’ goods apart from proof of 
negligence. 

An innkeeper is not necessarily a warehouseman or garage proprietor nor any 
other kind of bailee for reward: see Hyde v. Trent and Mersey Navigation Co. (4). 
He, of course, may, in addition to being an innkeeper, assume such other position 
for himself and thereby take upon himself the duties attaching to such position, 
but in this case the innkeeper was not such a person. An effort was made on his 
behalf to suggest that he was acting as warehouseman or garage proprietor and that 


he had as such made special terms, but this contention was abandoned. The 
county court judge says: 


“By his defence, the defendant states, in the first place, that he received the 
car upon terms which were in writing contained on the receipt given to the 
plaintiff at the time the car was garaged, namely, 


‘All reasonable precautions against fire, theft, burglary, and accidental 
damage are taken by us, but attention is drawn to the fact that we will not 
accept responsibility for any loss or damage sustained from any of these 
risks by the motor vehicle stated on this receipt.’ 


I will deal with that defence at once. The plaintiff denied that he ever 
received such a receipt, and counsel, for the purposes of this case, accepted 
that denial and abandoned that particular defence.”’ 


This case must, I think, be decided on the basis that the relationship between the 
plaintiff and the defendant was purely and simply that of guest and innkeeper. 
What duty, then, does an innkeeper owe to the guest who brings to his inn and 
garages there a motor car? I think it is clear that he insured that the car shall 
not be stolen, but I think he does not insure that the car shall not be damaged, 
and, if damage is in fact sustained by the car, the guest must prove that such 
damage was caused by the failure of the innkeeper by himself or his servants to 
observe some duty which he owed to the guest. It is suggested in this case that 
the defendant owed a duty to provide a place in which the guest could put his car 
so built or so equipped with heating apparatus that the car could not be damaged 
by frost. This seems to me to be putting the duty much too high. An innkeeper 
is only bound to supply such accommodation for his guest and his goods as he in 
fact possesses. A traveller arriving at a village inn could not complain that he 
was not lodged in a bedroom heated by radiators supplied with all the amenities to 
be found in a first-class hotel in a great city, or that his horse and carriage or his 
motor car were not placed in stables, warehouses, or garages of the quality to be 
found in the most modern and pretentious establishments. Nor could he complain 
that the innkeeper did not provide any accommodation or adequate accommodation 
for his horse or carriage or motor car: see Fell v. Knight (5), Browne v. Brandt (6). 
The innkeeper undertakes that the accommodation which he offers is reasonably 
fit for the purpose but he does not warrant that it is the best that can be devised, 
nor does he promise that such accommodation shall protect the guest or his goods 
from every form of danger. Here the defendant provided a garage which, under 
ordinary weather conditions, was perfectly suitable for the garaging of a motor car. 
Tt was unsuitable for the garaging of a motor car with water in the radiator or 
water-jacket during frost. That fact was as well known to the plaintiff as it was 
to the defendant. The plaintiff had put his car into the garage and had kept it 
there on this occasion (which was not the first time he had used the garage) for a 
fortnight before Feb. 11; on that day it was he who, when a frost occurred, first 
suggested that the water should be let out, and he himself did it, although, as 
found by the county court judge, too late. It has been found by the county court 
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judge that the innkeeper, by his servant, was guilty of no negligence in not pres, 
the water off. I think this is obviously right, for the man would not know at what 
minute the car would be required again by the owner, and in the absence of 
instructions he might be unwarrantably interfering if he had drawn the water from 
st’s car. 

: What, then, was the position in fact when on Feb. 11 or 12, 1929, the car was 
damaged by frost? The plaintiff, as a guest at the inn, had placed his car in the 
place provided by the defendant for the use of guests bringing cars to his house. 
That place was perfectly safe and proper for cars with water in the radiators on 
the vast majority of days in the year, but it became unsuitable if and only if water 
were left in the radiator or water-jacket on those few days of the year on which 
severe frost occurred. If severe frost was to be anticipated, it was the business 
of the plaintiff to let the water out of his car. He did not do so, and the damage 
resulted. In these circumstances I cannot see that the innkeeper has failed in 
any duty he owed his guest. The learned county court judge has apparently 
treated him ag a warehouseman and has held on the authority of Brabant & Co. v. 
King (7) that he owed a duty to the guest to provide a garage which should in all 
circumstances protect the car from harm. But he was not a warehouseman. He 
at one time wanted to say he was, and then to limit his liability by alleging some 
special contract, but this was abandoned, and, in my view, his obligations were 
those of an innkeeper and nothing more. As such I can find no authority for 
holding him liable for damage to the guest's goods which arises through the goods 
not being suitable for the accommodation offered, and a car with water in it was 
not suitable for the accommodation which the innkeeper held himself out to 
travellers as supplying. 

For these reasons I think the county court judge was wrong in holding the defen- 
dant liable. This appeal must I think be allowed, the judgment entered in the 
county court set aside, and judgment entered for the defendant with costs here 
and below. 


MACNAGHTEN, J., stated the facts and continued: The learned county court 
judge has held that the defendant was liable on the ground that an innkeeper who 
provides a garage for the use of his guests is bound by law to provide a garage 
which protects their cars from the effects of frost; and the question we have to 
determine is whether this view of the obligations of innkeepers is correct. For 
the reasons expressed by my Lord I think that the law does not impose any such 
obligation upon an innkeeper. 

By the custom of the realm an innkeeper is bound to provide such accommodation 
as may be available at his inn for any traveller who may come there, and, subject 
to the provisions of the Innkeeper’s Act, 1863, is answerable for the loss of the 
goods of his guests. But the guest is only entitled to such accommodation as the 
inn affords. If the inn has a garage and the guest, with full knowledge of its 
supposed defects, chooses to use it, he cannot, in my opinion, be heard to complain 
that it was not a suitable garage for his car, or that the innkeeper ought to have 
provided a better garage. It was argued on behalf of the plaintiff that on the 
Monday morning, when the risk of injury to the car by frost was imminent, it was 
the duty of the defendant's caretaker to empty the water out of the car, and that 
the defendant was responsible for this Supposed act of negligence on the part of 
his servant, but the learned judge has held that the caretaker had no such duty, 
and I think that his decision on this question, if it is to be regarded as a question 
of law, is plainly right. The plaintiff might indeed have had very good cause to 
complain if the caretaker had interfered in any way with the mechanism of his 
car. I, therefore, think that this appeal should be allowed and that judgment 
should be entered for the defendant with costs here and below. ; 

Appeal allowed. 

Solicitors : Stanley, Hedderwick, & Anderson; Amery, Parkes & Co. 


[Reported by R. A. Yute, Esq., Barrister-at-Law.] 
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R. v. KENDRICK AND SMITH 


[Courr or Criminau Apprat (Swift, Wright and Humphreys, JJ.), March 23, 
24, 1931] 


[Reported 144 L.T. 748; 23 Cr. App. Rep. 1; 29 Cox, C.C. 285] 


Criminal Law—Autrefois convict—Offences founded on same evidence—Uttering 
letter demanding money with menaces—Threatening to publish with intent 
to extort—Larceny Act, 1916 (6 ¢ 7 Geo. 5, c. 50), s. 29 (1) (i), s. 31 (2). 
The test whether a plea of ‘‘autrefois convict’? has been established is not 

whether the facts relied on by the Crown are the same in the two trials, but 
whether the accused has been convicted of an offence which is the same, or 
practically the same, as that with which he is charged on the second trial. 

The offences of threatening to publish with intent to extort, contrary to 
s. 31 (2) of the Larceny Act, 1916, and of uttering a letter demanding money 
with menaces, contrary to s. 29 (1) (i) of the Act, are distinct and separate, 
and the fact that the accused has already been convicted of the former will not 
sustain a plea of autrefois convict if he is subsequently charged with the latter, 
even though the two charges be supported by the same evidence. 

R. v. Barron (1), [1914] 2 K.B. 570, applied. 


Notes. As to autrefois convict, see 10 Hauspury’s Laws (3rd Edn.) 404-407; 
and for cases see 14 Dicrest (Repl.) 878 et seq. For Larceny Act, 1916, see 5 
Haussury’s Statutes (2nd Edn.) 1011. 


Cases referred to: 

(1) R. v. Barron, [1914] 2 K.B. 570; 83 L.J.K.B. 786; 78 J.P. 311; 30 T.L.R. 
422; 58 Sol. Jo. 557; 10 Cr. App. Rep. 81, C.C.A.; 14 Digest (Repl.) 380, 
3718. 

(2) R. v. King, [1897] 1 Q.B. 214; 66 L.J.Q.B. 87; 75 L.T. 392; 61 J.P. 329; 
18 T.L.R. 27; 41 Sol. Jo. 49; 18 Cox, C.C. 447, C.C.R.; 14 Digest (Repl.) 
385, 3761. 

(3) R. v. Elrington (1861), 1 B. & S. 688; 381 L.J.M.C. 14; 5 L.T. 284; 8 Jur.N.S. 
97; 10 W.R. 13; 9 Cox, C.C. 86; 121 E.R. 87; sub nom. R. v. Ebrington, 
26 J.P. 117; 14 Digest (Repl.) 384, 3751. 

(4) R. v. Grimwood (1896), 60 J.P. 809; 13 T.L.R. 70; 14 Digest (Repl.) 383, 
3743. 


Appeals against conviction. 

In January, 1931, Kendrick and Smith, the appellants, were indicted at the 
Central Criminal Court before the Recorder of London on an indictment containing 
eight counts. Counts 1 and 4 charged both appellants with uttering letters demand- 
ing of the prosecutor, with menaces and without any reasonable or probable cause, 
money, contrary to s. 29 (1) (i) of the Larceny Act, 1916. Counts 2 and 5 charged 
both appellants with demanding money with menaces, contrary to s. 30, but these 
counts were not proceeded with at the trial. Counts 3 and 6 charged both appel- 
lants with threatening to publish certain photographic negatives touching the 
prosecutor, with intent to extort money, contrary to s. 31 (2) of the Larceny Act, 
1916. Counts 7 and 8 charged Smith only with receiving the negatives, knowing 
them to have been stolen, but only count 8 was proceeded with at the trial. The 
jury convicted both appellants on counts 3 and 6, and Smith also on count 8, but 
were unable to agree on counts 1 and 4. The recorder ordered the appellants to be 
tried at the February sessions of the Central Criminal Court on these counts. At 
the second trial pleas of autrefois convict were filed on behalf of both defendants. 
Kendrick’s plea was that he ought not to be further prosecuted “because he has 
been lawfully convicted of the offence charged therein and /or substantially ths same 
offence.’’ Smith’s plea was the same, except that it omitted the words ‘‘and/or 
substantially the same offence.’’ Issue was joined, and the jury were sworn to 
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try whether the pleas were established. The recorder directed the jury that the 
offences charged in counts 8 and 6, of which the appellants had been convicted at 
the first trial, were not the same, or substantially the same, as the offences charged 
in counts 1 and 4. The jury found that the pleas were not established. The trial 
then proceeded, and both appellants were found Guilty on counts 1 and 4. 
Kendrick was sentenced to two years’ imprisonment with hard labour and five 
years’ penal servitude (concurrent), Smith to two years’ imprisonment with hard 
labour and four years’ penal servitude (concurrent). Smith appealed against both 
convictions; Kendrick against the later conviction only, but he applied for leave 
to appeal against the sentence of penal servitude. 

A. H. S. Vivian, for the appellant Kendrick, referred to R. v. Barron (1), R. v. 
King (2), R. v. Elrington (3), R. v. Grimwood (4), Administration of Criminal 
Justice Act, 1851, s. 12, and Interpretation Act, 1889, s. 33. 

EK. H. Jessel for the appellant Smith. 

Sir Percival Clarke and G. G. Raphael for the Crown were not called upon to 
argue. 

The judgment of the court was delivered by 


SWIFT, J.—Sections 29, 30 and 31 of the Larceny Act, 1916, prohibit certain 
actions, and make those acts criminal offences. Those acts are ordinarily and 
commonly spoken of as ‘‘blackmail.’’ The word has no meaning in law, but it is 
a convenient expression and one well understood by everybody for the making in 
some form or other of some unlawful demand upon another person. 

Before we discuss the points of law raised in the appeal, it is desirable to briefly 
recapitulate the facts of the case. At the second trial neither prisoner went into 
the witness-box or called any evidence. It was established that the prosecutor, 
who was described throughout as Mr. X, was, in the summer of 1928, staying at 
some riverside place. While he was there, one of the party in which he was took 
two photographs of him in an indecent position with a female. The negatives of 
those photographs were kept by a member of the party, who put them into a drawer 
in his club. From that drawer they were stolen by a servant of the club, and 
found their way into Smith’s hands. On May 23, 1930, the prosecutor received a 
letter, which he destroyed and did not answer. On Sept. 4 he received a letter 
from Kendrick, whom the prosecutor did not know at all. That letter bore 
Kendrick’s correct address, and had been addressed to the prosecutor at his club 
and forwarded to his house. It was in the following terms : 


‘Dear Sir,—With reference to my letter to you of the 23rd May last, which 
was addressed to, and intended for you, but which, I believe, you handed over 
to your cousin, the letter was brief and to the point, and was to the effect that 
you may recollect being photographed about eighteen months or so ago at an 
hotel in Maidenhead. These photographs, the negatives of which are in my 
possession, were to say the least very personal, and should be of the greatest 
and utmost interest to you. If such is the case, would you reply to me at the 
above address, with a view to making an appointment, as you would perhaps 
like to regain possession of them. Yours faithfully, L. W. Kendrick.”’ 


To that letter the prosecutor did not reply. On Sept. 12 he received the following 
letter : 


Dear Sir,—I am enclosing prints from the negatives, about which I wrote 


you on the 4th inst. and to which, as yet, I have received no reply. Yours 
faithfully, L. W. Kendrick.” 


A print of each of the photographs was enclosed. The prosecutor did not reply to 
the letter. It is not immaterial to observe that the prints sent to the prosecutor 
were of a nature to cause uneasiness, if not fright, to anyone who had been photo- 
graphed in such a situation and found that the photographs were in the hands of 


: stranger who knew who he was. On Oct. 13 the prosecutor received another 
etter : 
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“Dear Sir,—Having ignored my previous communications, I presume you have 
lost interest in your rather indiscreet escapade at Maidenhead, and do not wish 
to claim that which belongs to you. Therefore, in the event of me not hearing 
from you in the course of a day or two, I shall have no alternative but to 
dispose of these negatives to my best advantage. Yours faithfully, L. W. 
Kendrick.”’ 


si prosecutor handed that letter to his solicitors. On Oct. 17 he received another 
etter : 


“Dear Sir,—To date I have received no reply from you to my letter of the 
12th inst.; but before proceeding further, I have a suggestion to make that 
would prove of advantage and benefit to you, if you would arrange for a strictly 
private interview one evening early next week, either at my address here or 
in town. If here, any time after five p.m. would suit me, and if in town, it 
would have to be after seven p.m. My suggestion might prove advantageous 
to you, and I strongly advise you to meet me—preferably here—as soon as 
convenient next week. Yours faithfully, L. W. Kendrick.”’ 
On Dee. 3 he received another letter : 


‘Dear Sir,—As you have not replied to my previous letters, and therefore do 
not appear interested in regaining the negatives mentioned, in fairness to 
myself, after the trouble I have taken to get them, I am considering sending 
a print from each to the 1,300 members of your club for Christmas. Yours 
faithfully, L. W. Kendrick.” 


The prosecutor’s club referred to contains about 1,300 members, ladies and gentle- 
men in good social position, including the prosecutor's wife and other relations.’ A 
list of members of the club was exhibited in the course of the trial, either that list 
or a similar one having been found in the possession of the appellant Smith. That 
letter the prosecutor took to his solicitors, and they went to the police, and from 
Dec. 13 acted under police instructions. 

The prosecutor caused a letter to be written to Kendrick, and Kendrick agreed 
to meet the prosecutor at Charing Cross Station. On Dec. 17 the police took a 
room at a house in Soho. Inspector Bower was locked into a cupboard in that 
room. The prosecutor went to Charing Cross, saw Kendrick at the meeting place, 
and they went together to the room in Soho. In the room he and Kendrick had a 
conversation which was overheard by Inspector Bower in the cupboard and by 
Divisional-Inspector Howell, who stood outside the door. The prosecutor asked 
Kendrick if he was the writer of the letter making the appointment to meet, and 
he said he was. When asked if he had the negatives with him he said “NGr 
The prosecutor then asked: “How much do you want to get them for me?”’ 
Kendrick said: ‘‘I am acting for two other people, who are demanding a large sum 
of money running into thousands of pounds. I have a suggestion to make. Tf 
you will pay me something, I will try to cook their goose.’’ The following con- 
versation then ensued. The prosecutor: ‘How much do you want?’ Kendrick: 
‘How much are you prepared to give?’’ The prosecutor: **£50."’ Kendrick : 
“That won’t do.’’ The prosecutor : “What about £100?’’ Kendrick: ‘‘Yes.”’ 
The prosecutor: ‘‘Am I to understand you that if I give you £100 you will do 
everything to prevent this threat from coming into action?’ Inspector Howell, at 
the door, heard the prosecutor say: “T ean never pay that’’; and then he heard 
Kendrick say ‘‘£100.’’ The inspector then went into the room. The prosecutor 
said: ‘‘It is about some photographs; this man is trying to blackmail me for 
money.”’ Kendrick did not say anything. Inspector Bower, who had overheard 
the conversations between the prosecutor and Kendrick, was then released from 
the cupboard and came into the room and said to Kendrick : aL have heard every- 
thing. I heard you say: ‘If you give me £100 I can cook their goose. — Inspector 
Howell then told Kendrick he would arrest him for demanding money with menaces. 
Kendrick said: ‘‘I am only acting as an agent in this for a friend. I am doing it 
because my account is overdrawn. My friend’s name 1s Smith; he trades as a 
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barber in the name of Mackenzie at Gravesend. He is the man who gave me the 
prints I sent to this gentleman.’’ That night, about midnight, Inspector Bower 
went to Gravesend and saw Smith get out of the train from London. He asked 
Smith to go to the police station, and Smith there made a statement. In that 
statement he describes how he got the negatives and showed them to Kendrick, 
and said that they concluded that the prosecutor would like to have them back, and 
that they agreed to approach the prosecutor with a view to returning the negatives 
in the hope that the prosecutor would reward them. After making that statement, 
Smith was arrested and said: ‘‘I realised that it would mean this.’’ At Smith’s 
house the two negatives were found and also a list of the members of the 
prosecutor’s club. 

At the close of the case for the prosecution, counsel for both appellants submitted 
that no demand for money could be read into the letters, and in addition counsel 
for Smith submitted that there was no evidence against him. Both appellants gave 
evidence at this trial. On that evidence the jury convicted both the accused on 
counts 3 and 6, and Smith on count 8 also. At the second trial neither of the 
appellants gave evidence, and the jury convicted them on counts 1 and 4 also. 
It has been argued before us that upon the second trial these two men ought to 
have been acquitted—that the matter should not have been left to the jury—on the 
ground that both had been lawfully convicted of the same offence, or practically 
the same offence, at the Central Criminal Court in January last. That plea, which 
was raised before the recorder and was left to the jury practically with the direction 
that they could decide it only in one way, raises a question of law, namely, what it 
is necessary to prove in order that an accused person may rely on the plea of 
autrefois convict. It is quite clear that, to enable an accused person to rely on 
that plea, the offence with which he is charged on the second occasion must be the 
same offence, or practically the same offence, as that with which he was charged 
on the first occasion. It is not enough to say that the evidence tendered on the 
second charge was the same evidence as that offered to prove the first charge. It 
is not the evidence which is material to the charge that grounds the plea, but the 
offence which is charged. That becomes perfectly clear when one considers the 
judgment of this court given by Lorp Reaprne, C.J., in R. v. Barron (1), where 
he refers to R. v. King (2) and says ((1914] 2 K.B. at p. 574): 


‘The headnote to the report of this case states that ‘a defendant who has been 
convicted upon an indictment charging him with obtaining credit for goods by 
false pretences cannot be afterwards convicted upon a further indictment 
charging him with larceny of the same goods,’ and Hawkins, J., is reported 
there as having said: 
‘It is against the very first principles of the criminal law that a man should 
be placed twice in jeopardy upon the same facts; the offences are practically 
the same, though not their legal operation.’ "’ 
Lorp Reaptine continued : 


“It is quite plain that the learned judge did not intend to lay down and did 
not lay down as a general principle of law that a man cannot be placed twice 
im Jeopardy upon the same facts if the offences are different. The statement 
obviously refers to a case where the offences are the same, ‘practically the 
same’ the words are, and as the two offences in the present case are not either 
exactly or practically the same it does not help the appellant.”’ 


Lorp Reapine then pointed out a difference in the reports of that case, and 
continued : 


‘It would appear that the decision of the court was given, either because in 
the exercise of his discretion the judge should not have permitted the trial for 
larceny, or because the verdict in the first trial was based upon a view of the 
facts which was inconsistent with that necessary to support the further indict- 
ment. At the first trial the conviction implied that the property in the goods 
passed to the defendant with the consent of the owner, who was induced thereto 
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by false pretences, whereas conviction at the trial for larceny implied that the 
defendant feloniously took the goods without the consent of the owner. The 
substantial identity of the offence was recognised in R. v. King (2) as an 
essential condition to the validity of the plea of autrefois convict or autrefois 
acquit, and that case made no change in the general and well-settled principle 
of law applicable to these pleas. The test is not, in our opinion, whether the 
facts relied upon are the same in the two trials. The question is whether the 
appellant has been acquitted of an offence which is the same offence as ‘gross 
indecency,’ i.e., whether the acquittal on the charge of sodomy necessarily 
involves an acquittal on the charge of gross indecency. It is quite clear that 
the jury could not have convicted the appellant of gross indecency at the first 
trial. And it is equally clear that the acquittal on the graver charge did not 
necessarily involve an acquittal of the minor offence.”’ 


I emphasise the ‘words ‘‘The test is not, in our opinion, whether the facts relied 
upon are the same in the two trials.’’ The question is whether the appellant has 
been acquitted of an offence which is the same offence as that with which he has 
been charged. 

That being the law, we must look carefully to see whether the charge proceeded 
with at the trial in February was the same charge, or rather was a charge of the 
same offence, as the charge of which the jury had found the prisoners guilty at 
the trial in January. It is not necessary to say more than that the former was 
framed under s. 29 of the Larceny Act, 1916, while the latter was framed under 
s. 31, to show how completely different the offences were. One was a charge of 
uttering a letter demanding of the prosecutor with menaces and, without any 
reasonable or probable cause, money. That charge, framed under s. 29, is a felony 
punishable by penal servitude for life. It is impossible to say that that offence is 
the same, or substantially the same, as the offence charged under s. 31, namely, 
with intent to extort money from the prosecutor, threatening to print or publish 
certain matters or things touching him, which is a misdemeanour punishable by 
two years’ imprisonment. It may well be that the evidence before the court shows 
that both these offences have been committed, but that does not make them the 
same offence. The fact that the evidence is the same, or that the facts proved are 
the same, does not make the two offences identical. They are quite distinct and 
separate. It may be that the greater includes the less, and that if you prove a 
case under s. 29 you must prove a case under s. 31, but I do not decide that this 
is so. It seems to this court that the recorder adopted a perfectly proper attitude 
with regard to the pleas of autrefois convict, and that he was clearly right in direct- 
ing the jury as a matter of law that these offences were not the same. The appeals, 
therefore, fail. < 

Appeals dismissed. 


Solicitors: Registrar of the Court of Criminal Appeal; Director of Public 
Prosecutions. 
[Reported by T. R. Frrzwatrer Butter, Esq., Barrister-at-Law. | 
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